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Logical (Mental) Part of the Knowledge of the Truth
in the Constitutional Court Process

The article is devoted to the topical low-researched issues related to determination of the essence of logical
(mental) part of the knowledge of the truth in the constitutitonal court process. Particular attention is drawn to
determination of the general principles and differences of the philosophical and functional specificity of the logic of
assessing evidence in the activities of the body of constitutional jurisdiction in protecting human and citizen’s rights and
fundamental freedoms. The teoretical basis of the research are the works of domestic and foreign scholars in the fields
of philosophy and constitutional law, as well as acts of the domestic constitutional jurisdiction body. The purpose of the
research is to determine the philosophical and legal dimensions of the logical (mental) part of the knowledge of the truth,
including the assessment and use of evidence, in the constitutional court process and their impact on the adoption of a
fair and well-founded judicial decision. According to the results of the research, the author provided for certain
conclusions, which present scientific novelty and are the following: firstly, given the basic theoretical doctrine of
epistemology, as a branch of philosophy, which studies the problems of the nature of knowledge and its capabilities, the
main task of the process of judicial evidence, which takes place in logical forms, is its authenticity and the truth; secondly,
one should attribute to the peculiarities of the philosophical and functional specificity of the logical (mental) part of the
knowledge of the truth in the constitutional court process, including the study, assessment and use of evidence in
resolving issues of constitutionality of laws and other legal acts, first of all, the application of classical evaluation of the
true values of information received by the Court, each of which is one of two values — «true» or «false»; thirdly,
proceeding from the concept of philosophical monism, according to which the relationship of phenomena is the most
common pattern of the existence of the world, the essence of dialectical and formal logic and other categories of science
of the philosophy of law in proving in a constitutional court process is to determine these connections under the
conditional scheme «the constitution — the law — the by-law — an individual».
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considerations in general. That means, de facto,
that logic is the doctrine of the principles and
methods used to understand and solve problems
through conscious intellectual analysis.

Thus, according to the Great Glossary of
Contemporary Ukrainian Language: «logic is the
science of laws and varieties of thinking, ways of
knowing and the conditions for the truth of
knowledge and judgment». Classical logic is a
collection of logical theories characterised by the
classical assessment of the true values of evidence,
which consists in the fact that the main interpretation
is considered as attributing to each evidence
one of the two values — «true» or «false». Other
interpretations are allowed, but they are considered
artificial. The classical understanding of the denial is
based on the recognition of the position under which
a double denial is equivalent to affirmation (Busel,
2005, p. 625).

According to the special literature, the principles
of logic are the general rules of reasoning adopted
in it. «To think logically and correctly means to think
in accordance with the principles of traditional logic
which include:

— the principle of equitation?;

— the principle of consistencys;

— the principle of the excluded third4;

—the principle of sufficient
(Ishmuratov, 1997, p. 9-10).

At the same time, professor V. Tytov writes,
one should distinguish the logical conclusion from
deliberate trick. The scientist notes that there is a
textbook example of such a technique, which was
used in a polemic against Florida State Senator
Claude Pepper, as a result of which he was

reason®»

defeated in the next election. His adversary said:
«... all the FBI and every member of Congress know
that Claude Pepper is a shameless extrovert,
moreover, there are reasons to believe that he
practices nepotism towards his sister-in-law, his
sister was a fespianka in sinful New York. Finally,
although it is difficult to believe, it is well-known that
before marriage Pepper practiced celibacy». This
characteristic sounds terrible for the average
person. However, for a person familiar with the
meaning of the terms used in this provocative
accusation, it is clear that it does not make any
sense, because the extrovert is an open, sociable
person, nepotism means patronage to relatives,
fespianka is an admirer of dramatic art, celibate
means celibatacy. To accuse the man of the fact
that he is a sociable person who helps his relatives,
that his sister likes the theater, and that he himself
was a bachelor wuntii marriage is simply
meaningless» (Ishmuratov, 1997, p. 199).

Recently, many scientific studies of judicial logic
have been carried out, in particular, in order to
identify ways of adequately addressing the
challenges facing the judiciary, including the logic of
assessing evidence.

Among the foreign publications on this topic, in
my opinion, it is worthwhile to note the following
articles:

«Arguing about
Approach» (Fox, 2013);

«Logical Theory and Semantic Analysis»
(Hacking);

«Rendering the Doi plot properly in meta-
analysis» (Suhail, 2018;

«Formal Methods for Logical Evaluation in
Forensic Evidence in Court» (Craig, 2016;

the Evidence: a Logical

of the speech in the reality: the state of the object or sub-
ject, event or situation (author’s reference).

2 The basic tenets of the principle (law) of equitation
are that: firstly, it is impossible to equate different
thoughts; secondly, it is impossible to accept identical
thoughts for different (author’s note).

8 The law (principle) of contradictions (Latin lex con-
tradictionis) or the law (principle) of noncontradictions
(Latin lex noncontradictionis) is one of the four basic laws
of formal (traditional) logic, according to which: the two
opposing statements are not at the same time true, one of
them definitely false (author’s reference).

4 The law of the excluded third (Latin tertium non da-
ta means «the third is not given») is the law of classical
logic, which consists in the fact that two statements — «A»
or «not A» — one is necessarily true, that is, two judg-
ments , one of which is a denial of the other, can not be
simultaneously false (author’s note).

5> The law of sufficient reason or the principle of suffi-
cient reason is one of the laws of formal logic, which en-
sures the validity and proof of thinking, requires the
thoughts to be internally linked to one another. According
to G. Leibniz: «No phenomenon can appear to be true or
valid, no statement is fair without sufficient reason why
this is the case, and not otherwise» (author’s note).
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«Old Evidence and Logical Omniscience in
Bayesian Confirmation Theory» (Garber);

«Logical Normativity and Common Sense
Reasoning» (Agaz , 2011);

«Logical Aliens and the ‘Ground’ of Logical
Necessity» (Stroud, 2018);

«Logical and Legal Relevance under the
Uniform Evidence Law» (Dahdal, 2007);

«Logical fallacies used to dismiss the evidence
on intelligence testing» (Gottfredson, 2009);

«The problem of the logical reconstruction of
clinical activity» (Meehl, 1954).

Special mention should be made on the
research work of one of the authors of the concept
of «logical relevance», professor of Law,
Northwestern University (USA), R. Allen «Burdens
of Persuasion in Civil Cases: Algorithms v.
Explanations», which has become widespread,
although it should be noted that its provisions are
perceived in scientific circles ambiguously.

In particular, explaining the content of this
concept, professor R. Allen notes that this is a
relational concept, since it determines that no
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evidence is relevant in itself, in the absence of its
logical connection with others and fact, which is
established. In his view, the concept of «relevance»
in the first sense means that any two or more
relevant evidence are so interrelated that, in
accordance with the general course of events, they
are taken separately and demonstrate whether it
makes it possible to prove the existence or non-
existence of facts in the past, present or future
(Allen, 2003, p. 898).

The scholar continues that «the second
definition is in the Federal Rule of Evidence of the
United States (art. 401), according to which
evidence is topical (relevant®) if «it tends to make
the fact more or less probable than it would without
evidence». In this case, the concept of «probable»
in these and other standard definitions sometimes is
interpreted as having a mathematical value of
probability» (Allen, 2003, p. 898).

As the professor at the University of
Staffordshire (UK) D. McCrimon noted in this regard
the notion of relevance, widely known as «logical
significance». This is a bit wrong word, since in this
understanding there is a temptation to assume that
the definition of relevance as a «logical value»
follows from the logical probability theory. However,
the term «logical relevance» was not originally
conceived in the light of such connotations?. In
jurisprudence, «logic» is used freely and it refers to
the fund of beliefs or generalisations, as well as the
types of reasoning that judges or lawyers use in
defining as «common sense» (MacCrimmon, 2001-
2002, p. 1441).

The relevance, as it is stated in the Stanford
Encyclopediaof Philosophy, «is a matter of logic, not of
the law», which does not mean that the matching of
the desired result to the desired one has no legal
dimension. The law distinguishes between law and
factual issues. The issue that matters in the case is the
issue of the law that a judge must make before a
decision, and not a jury, since the relevance is
determined by lawful sources, which the judge should
be guided by in the legal definition process. At the
same time, the legal definition is considered to be
logical and non-legal concept in the sense that, when
assessing evidence, the judge necessarily relies on
extra-judicial resources and is not bound by legal
precedents ("The Legal Concept", 2015).

Thus, in our opinion, there are reasons to
believe that although the process of assessing
evidence is not purely scientific, in the context of the
fact that it is not intended to know the laws of the
physical and social conditions of their occurrence,
however, the cognitive mental activity of the subject

6 Author’s note.

7 The connotation (from the Latin con — together and
noto — emphasise, denote) — in logic is used as the equiva-
lent of the concept of automatic deduction (author's note).
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of evidence on detection or confirmation of facts,
circumstances or phenomena of reality, de facto is
carried out with the application of dialectical and
formal logic and other categories of science of the
philosophy of law.

S. Semenko rightly points out that the
assessment of evidence includes two aspects:
certifying and logical ones. The certification aspect
consists of procedural rules for obtaining evidence,
established by law to guarantee the authenticity of
the information received. Logical aspect involves the
use of patterns and the laws of logic to substantiate
a decision in a case based on the information
received (Semenko, 2012, p. 160).

It should also be noted that although the logic of
assessing evidence is based on general principles,
this activity in every form of procedural law has its own
specificity, which is predetermined primarily by the
object, the task of proving, as well as the range of its
subjects, procedural terms and procedural form.

Thus, unlike general jurisdiction courts,
evidence in a constitutional court process is a
combination of practical and intellectual activity of
judges exclusively, the results of which are issued in
the form of an act (decision, opinion, ruling) of the
collegial body of the Constitutional Court of Ukraine
(Grand Chamber, Senates, Collegia).

From the point of view of formal logic, obtaining
of knowledge on belonging, admissibility and
reliability of each evidence in any court process is
preceded by the hypothesis, but the assessment
itself is the result of confirmation or refutation that
the subject of evidence carries out through mental
operations (analysis, synthesis, comparison etc).
However, it can not be denied that the ultimate goal
of this activity is to use the knowledge gained to
solve the problems facing the court in each
particular case (criminal, civil, administrative, etc.).

O. Starchenko writes that the hypotheses in the
judicial investigation are called versions, but this is
not a specific legal term, it is used in other areas of
cognition. Versions that explain the essential
circumstances of the case, turn into reliable
knowledge through logical justification. It proceeds
indirectly, because the events that have taken place
in the past, or the phenomena that exist currently,
but are not accessible to direct perception, are being
learned (Kirillov, & Starchenko, 1987, p. 234).

Logical proof of hypothesis, depending on the
method of justification, can proceed in the form of
indirect (knock-on) or direct evidence. Indirect
evidence is carried out by refuting and excluding of
all erroneous versions, on the basis of which one
can assert the reliability of the only remaining,
assumption, given the peculiarities of the type of
litigation (Kirillov, & Starchenko, 1987, p. 235).

With regard to the constitutional court process, the
main task of assessing evidence is to resolve issues of
compliance or non-compliance of certain normative
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acts, both in terms of content and procedure for their
consideration and approval, to the requirements of
Constitution (constitutionality or unconstitutionality). In
other words, it is a classical assessment of true values
of evidence, which, as noted, consists in the fact that
the main interpretation is regarded as attributing to
each evidence one of the two values — «true» or
«false». At the same time, proceeding from the
concept of philosophical monism, according to which
the relationship of phenomena is the most common
pattern of the existence of the world, the logic of
assesment of evidence in such a process also lies in
the definition of these relations under the conditional
scheme «the constitution — the law — the by-law — an
individual».

«As it can be seen from the transcript of
meetings of the Constitutional Court (from the
relevant literature) the words: “logic”, “contrary to
logic”, and “logical form of thought” were used many
times. Special logical terms: “determination”,
“thesis”,  “reason”,  “evidence”,  “arguments”,
“ground”, “conclusion” (“conclusions”) were used as
well. References were made to the laws and
requirements of logic: it was said about the
“substitution of the thesis” (the law of equiting), there
were logical contradictions in the arguments of the
parties (the law of contradiction), the requirement
“or — or” (the law of the excluded third) was applied,
the “sufficient grounds” for conclusions (the law of
sufficient reason)» ("Lohika yak nauka").

On this occasion it should be noted that:

—firstly, according to the Law on the
Constitutional Court of Ukraine, presentations of the
judges of the Constitutional Court of Ukraine at in-
camera part of the plenary session of the Grand
Chamber or the Senate are confidential information
and can not be disclosed (Article 66.9, Article 67.9).
Therefore, it is not clear where the authors of the
publication received such information;

—secondly, the judge of the Constitutional
Court of Ukraine is entitled to legally express his/her
understanding of the logic of the formation of both
legal position as well as the provisions of the final
act of the Court on the issues that were considered,
firstly, by voting, and secondly, in the dissenting
opinion, which is provided for in the written form
attached to the relevant Act of the Court and is
promptly published on the official website of the
Court (Article 93.2 of the Law on the Constitutional
Court of Ukraine), for example:

— in the opinion of the judge O. Lytvynov, the
consistency of practice of the Constitutional Court of
Ukraine is quite logical, since establishing of
violation of the constitutional procedure for
consideration, approval and entry into force of the
law, in essence, means that these laws could not
take place as acts of higher legal force, and the only
consequence of the establishment of such violation
is the declaration of the laws unconstitutional in full
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by the decision of the Court, therefore further
constitutional control of the content of these laws is
meaningless ("Okrema dumka", 2018);

— Judge S.Sas points out «some of the
proposed amendments to the Constitution of
Ukraine are written confusingly and unclear and
violate the laws of logic and systematic approach to
analysis and, accordingly, understanding of the
administrative and territorial structure of the state. In
particular, in the proposed wording of Art. 113.1 of
the Constitution of Ukraine, the term “community” is
used to designate an administrative-territorial unit,
whereas in the Ukrainian language it is used to
denote the association (collective) of people»
("Okrema dumka", 2015);

— thirdly, the Constitutional Court of Ukraine, by
reasoning its decisions on the issues examined, has
repeatedly applied the methodology of logic as a
science of laws and types of thinking, methods of
knowledge and the conditions for the truth of
knowledge and judgments, for example:

— «systematic and logical interpretation of the

provisions of Art. 155 of the Constitution of Ukraine»
at the next ordinary session of the Verkhovna Rada
of Ukraine «gives grounds for the conclusion that it
should be interpreted in conjunction with Art. 158.1 of
the Fundamental Law of Ukraine, according to which
the draft law on introducing amendments to the
Constitution of Ukraine, considered by the Verkhovna
Rada of Ukraine and not adopted, may be submitted
to the Verkhovna Rada of Ukraine no sooner than
one year from the day of the adoption of the decision
on this draft law» ("Rishennia KSU", 2016);
«the analysis of the content of the
constitutional petition provides for the grounds for the
conclusion that the declarations of the people’s
deputies of Ukraine regarding the unconstitutionality
of the disputed provisions of the law without logical
conjunction with the relevant articles of the
Constitution of Ukraine concerning voluntary
consolidation and groundless enrollment of lands,
that are the subject of the property rights of the
Ukrainian people, to communal and state property,
their unreasonable delimitation, as well as creation of
grounds for public officials of public authorities and
local self-government bodies to commit numerous
corruption acts related to the powers of the owner of
the land, causing considerable damage to
constitutional rights and legitimate interests of the
Ukrainian people, are assumption. The Constitutional
Court of Ukraine has repeatedly stated that
assumptions can not be considered as arguments to
confirm the unconstitutionality of legal acts or their
separate provisions» (Ukhvala KSU, 2015);

— the Code, which «has a corresponding
logically constructed structure, regulates the
sequence of procedural actions regarding the
consideration and solving the issues related to
bringing a person to administrative liability; the
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procedure for appealing judge’s decision in the case | studies the problems of the nature of knowledge and
on administrative liability, approved in essence; the | its capabilities, the main task of the process of
procedure for execution of a resolution imposing | judicial evidence, which takes place in logical forms,
administrative penalties» ("Rishennia KSU", 2015); is its authenticity and the truth;

— systemic and logical-grammatical analysis of the — Secondly, one should attribute to the
phrase «state bodies, enterprises, institutions, | peculiarities of the philosophical and functional
organisations» gives grounds for the conclusion that | specificity of the logical (mental) part of the
the definitions of «state» are characterised by logically | knowledge of the truth in the constitutional court
related homogeneous worded words «organs», | process, including the study, assessment and use of
«gnterprises», <<institutions>>, «organisa_tions»l. It is in | evidence in resolving issues of constitutionality of
this context that the given phrase is lexical and | |aws and other legal acts, first of all, the application
grammatically completed ("Rishennia KSU", 2013); of classical evaluation of the true values of

~ —onthe basis of the systematic analysis of the | jnformation received by the Court, each of which is
disputed provisions of the codes the Constitutional | gne of two values — «true» or «false»:

Court of Ukraine concluded that they are based on — Thirdly, proceeding from the concept of
the rule of law principle, in particular on its | phigsophical monism, according to which the
components, such as effec.tiveness of the purpose relationship of phenomena is the most common
and means of legal regulation, the reasonableness | h4itermn of the existence of the world, the essence of
and logic of the law ("Rishennia KSU", 2012). dialectical and formal logic and other categories of
: science of the philosophy of law in proving in a
Conclusions constitutional court process is to determine these
Thus, the statement, in my opinion, is the final | connections under the conditional scheme «the
ground for certain conclusions, which are the following: constitution — the law — the by-law — an individual».
— Firstly, given the basic theoretical doctrine of
epistemology, as a branch of philosophy, which
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JloriyHunn (po3ymoBui) acnekT Ni3HaHHSA iICTUHMU
B KOHCTUTYLiIMHOMY CyAOBOMY npoueci

Cmamms npucesiyeHa akmyarnbHUM, 00HaK HedocmamHbo OOCMIOXKEeHUM MUMAaHHAM, 08’a3aHUM 3 8U3HaYeHHSIM
cymHocmi Jl02i4Ho20 (Pp0o3yMo8020) acriekmy Mi3HaHHA ICmuHU 8 KOHcmumyyitHoMy cydosomy rpoueci. Yeazy
aKUeHmoB8aHo Ha 8U3Ha4YeHHI 3a2arnbHux 3acad i eioMiHHocmel c8imoansadHO-YHKUIOHaILHOT crneyugiku noeiku oyiHKU
dokasig y disimbHocmi op2aHy KoHcmumyUuitHoi topucOuKUii u,odo 3axucmy rpas U OCHOBOMOIOXHUX 80600 MOOUHU ma
epomadsHuHa. Teopemu4HOI OCHOB0K OOCIOXKEeHHS € rfpayi 8iMYu3HsIHUX ma IHO3eMHUX HayKoseuig y eary3six
inocopii i KOHCMuUMyUjiHO20 Mpasa, a MakoX akmu 6imYu3HSHO20 Op2aHy KOHCMUmMyuitiHOI topucOukuyii. Mema
docnidxKeHHs1 ronsizae 'y 8U3HaYeHHi (binocoghCbKO-MPagosux BUMIPI8 102i4HO20 (PO3yMOB020) acrekmy ri3sHaHHs
icmuHu, 30Kkpema wodo OUiHKU ma eukopucmaHHsi 00kasie, y KoHcmumyuitiHomy cy0o8oMy rpoueci ma ix enniugy Ha
npuliHamms cripagednueozo U 06rpyHmMosaHo2o0 Ccy008020 piweHHA. 3a pe3ynbmamamu OOCHIOXKEHHS asmop
0oxo0umb nesHUX 8UCHOBKI8, sKi Ui CmaHo8nsimb HayKkoey HO8U3HY nybnikauii ma nosnseaoms y makomy: ro-rnepule,
3 0enAdy Ha OCHO8HY meopemuuyHy KOHUernuito eHoceornoaii sk po30diny ¢pinocodpii, wjo eusyae npobremu cymHocmi
ni3HaHHs ma (ioeo0 Moxrnueocmel, 205108HUM 3agdaHHSIM rfipouecy cy0o8o20 OoKa3yeaHHSs, sKul eidbysaembcsi 8
no2ivyHUx ghopmax, € tio2o docmosipHicmbs ma icmuHHicmb; no-dpyae, 00 ocobsiueocmel ¢8imo2rsiOHO-QyHKUiOHanbHOT
crieyuqbiku J102i4HO20 (PO3YMOB020) acriekmy ri3HaHHs ICMUHU 8 KOHCMUmyUuiliHoMy Ccy0080MYy Mpoueci, 30Kpema
wisixom QocCnidXKeHHs, OUIHKU ma eukopucmaxHsi okasie nid Yyac eUpileHHs1 MumaHb KOHCmuUmyujitiHocmi 3aKoHie ma
iHWuUx npaeosux akmig, cnid eiOHecmu, Hacamneped, 3aCmMOCy8aHHsI K/1acu4YHO20 OUiHI0B8AHHSI ICMUHHUX 3Ha4YyeHb
iHbopmauii, ompumaHoi CydoM, KOXHOMY 3 SKUX mpunucytomb OOHe 3 080X 3Ha4YeHb — «ICMUHHE» YU «XUBHey;
rno-mpeme, 3 021510y Ha KOHUenuito ¢hinocoghcbko2o MOHI3MY, 32i0HO 3 SIKOKO 83aEMO38’I30K 18U, € Hali3a2arbHiUWo
3aKOHOMIpHICMIO iCHYy8aHHS HaBKOMUWHbO20 Cce8imy, cymHicmb OianekmuyHoi ma ¢popMarnbHOI noaiku U [HWUX
Kamezaopili Hayku ¢pirococpii npaea rid 4ac Goka3yeaHHs 8 KOHCMUMYUIHOMY Cy0080MY rpOUeECi rnossieac y 8U3Ha4YeHHI
UUX 38’3Ki8 3@ yMOBHOI cxeMor «KoHcmumyuisi — 3aKOH — rid3aKkoHHUU akm — fIrouHa».

KntouoBi cnoBa: Bepcis; rinotesa; norika; ouiHka JoKa3siB; peneBaHTHICTb; NOMYHUA YMUCHUA BUBEPT.
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