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Axiological Component of Evidence in the Constitutional Court Process

The article is devoted to the topical low-researched issues related to the definition of the essence of the axiological
component of evidence in the constitutional court process and its role in adopting a just and reasoned decision in the
case. The theoretical basis of the research are the works of domestic and foreign scholars in the fields of philosophy
and constitutional law, as well as acts of the domestic constitutional jurisdiction body. The purpose. The purpose of the
research is to determine the basic fundamentals and principles of applying the methodological tools of axiology as a
branch of science of philosophy of law when forming the evidence base in the constitutional court process as the basis
for the adoption of a just and reasoned decision of the constitutional jurisdiction body. The scientific novelty of the
publication is in the fact that the author for the first time conducted a comprehensive study of issues related to the
axiological component of evidence in a constitutional legal process. Thus, the materials presented in this article are, in
fact, the first scientific study of axiological philosophical methods of obtaining, evaluating and using evidence taking into
account the specifics of legal proceedings in the bodies of constitutional jurisdiction. According to the results of the
research, the author conclusions that: firstly, the concept of «universal values» as a philosophical and legal category
and a social phenomenon reflects certain aspects of the phenomena of reality, associated with the social and cultural
activities of individual and society. These, as well as the issues related to the selection by people of the area of their
activities and the nature of their actions are researched by philosophical doctrine — axiology; secondly, there is no
unambiguous approach to the definition of the concept of «value» in the science of the philosophy of law. As a rule,
fundamental values of constitutional level include freedom, responsibility, equality, human and citizen’s rights and
fundamental freedoms. These values are in any time and space, and natural law reflects their universal set; thirdly, the
axiological component of the evidence in the constitutional court process is to determine the degree of conformity of the
subject of the research of the essence of universally recognised in the society constitutional values, in particular, in the
context of their implementation and protection, based on the philosophical foundation of constitutional axiology. In a
modern democratic, law-based and social state the system of constitutional values is based on the principle of organic
combination of traditions, customs, mental criteria of culture, morality and religion along with the internationally
recognised principles of the relationship between the individual and society (in the form of the state and civil society
institutions).

Keywords: axiology; civil society; evidence; state; universal values; freedom; justice.

It is well-known that evidence and rules of
evidence are key for any jurisdictional process,

Introduction
The issues concerning the specifics of functioning

of the institute of constitutional judicial review were the
subject of research of well-known scholars in the field
of constitutional law and constitutional justice:
M. Baimuratov, Yu. Barabash, Yu. Baulin, D. Bielov,
Yu. Bysaga, V.Boiko, L. Boryslavsky, V. Bryntsev,
Yu. Hroshevoi, S. Holovaty, M. Hultai, A. Dubinsky,
H. Zadorozhnia, V. Kampo, N. Klymenko, V. Kolisnyk,
0. Koni, V. Konovalova, V. Kopeichykov, M. Kostytsky,
N. Kushakova-Kostytska,  A. Krusian, V. Lemak,
V. Maliarenko, M. Orzikh, M. Pogoretsky, P. Rabinovich,
A. Selivanov, . Slidenko, O. Skrypniuk, Yu. Todyka,
V. Fedorenko,  O. Frytsky,  Yu. Shemshuchenko,
P. Shliakhtun, V. Shepitko and many others.

However, despite a large number of
publications and research works, certain aspects
of the philosophical and legal substantiation and
legislative regulation of the activities of constitutional
justice remain poorly researched. In particular, it is
the issue of the lack of determination of the
axiological fundamentals of forming the evidence
base as an important component of evidence in the
constitutional court process.

including constitutional one, but the influence of
axiological factors on the results of their evaluation
in order to adopt a legitimate and reasoned judicial
decision is significantly different. Thus, the essence
of the domestic constitutional court process is that
its philosophical content is not focused exclusively
on the positivist (dogmatic) understanding of law
(«the letter of the law»), and to a great extent it is
influenced by the ideological doctrine of the primacy
of universal values («the spirit of the lawy),
according to which the laws in their content should
be permeated primarily by the ideas of social justice,
freedom, equality, etc.

The theoretical basis of the research are the
works of domestic and foreign scholars in the fields
of philosophy and constitutional law, as well as acts
of the domestic constitutional jurisdiction body.

The purpose

The purpose of the research is to determine the
basic fundamentals and principles of applying the
methodological tools of axiology as a branch of

© lWanTtana H. K., 2019
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science of philosophy of law when forming the
evidence base in the constitutional court process as
the basis for the adoption of a just and reasoned
decision of the constitutional jurisdiction body.

Purpose achievement requires solving certain
tasks:

—to research general fundamentals of the
axiological component of the process of judicial
evidence as the intellectual and practical activities of
the competent participants in procedural relations,
which includes the collection, verification and
evaluation of evidence in order to establish the
circumstances relevant for the correct resolution of
the case;

—to identify the peculiarities of the philosophical
and functional specificity of the axiological side of
the knowledge of truth by researching, evaluating
and applying evidence in a constitutional court
process;

— to outline the factors that indicate the need to
apply the principles and methodology of axiology as
a area of philosophy that studies the nature of
spiritual, moral, aesthetic and other values, their
relationship between each other, along with social,
cultural factors, as well as the personality of an
individual.

Presentation of the main material

As it was noted, despite the important role of
constitutional justice in the national mechanism for
the protection of the status of individual and
universal values, it should be stated that the issues
related to its epistemology as a definition of the
essence, structure, functioning and development of
the philosophical content of the judicial constitutional
process, still remain poorly researched by the
national legal science.

Not much more attention is paid to this issue by
foreign scholars, whose researches, as a rule,
amount to the definition of the philosophical content
of the constitution as one of the subjects of
constitutional proceedings.

In this context, it should be noted that the
axiological peculiarities of evidence in a
constitutional court process of any country, as a
rule, result, first of all, from the dominant in society
ideological approach to the understanding of the
essence and content of constitutional values as the
fundamental, value frameworks of the constitutional
process and the subject of research of philosophical
and legal doctrine on their formation, application and
protection — constitutional axiology. At the same
time, the scientific concept that the constitutional
values are a kind of cultural «code», the specificity
of which stems from the fact that each culture
generates its own, inherent only to it value system,
has received significant support recently in the
scientific circles. This «code» ensures the process

of cultural identification of the individual, society and
nation as well as the development of national
consciousness, preserves the nation as a carrier of
a unique, original, inherent only to it.

According to (Venislavskyi, 2011, p. 259-260),
the peculiarity of constitutional values is that they
«are formed in the public consciousness in fact
during the whole time of the establishment of
national statehood, are partially reflected or directly
enshrined in the various political and legal acts
adopted at different stages of development of the
state and society and fall into the constitution mostly
in its formulated and completed form».

It is worth accepting, based in particular on the
fact that according to this concept, the notion of
«universal values» is considered not only as a
philosophical and legal category, but also as an
important for the life of society social phenomenon
that reflects certain aspects, sides of the
phenomena of reality, related to the social and
cultural activities of an individual and society.
Accordingly, the axiological dimension of evidence
and the process of evidence in a constitutional court
process, in our opinion, depends on the essence
and content of the values of constitutionalism, since
it is the constitutional values that form the subject of
constitutional axiology, which in legal science is
sometimes regarded as a form of direct relation to
the model and practice of real constitutionalism.

Prof. V. Patel (University of Khimgiri, Zia, India)
states that the values are the basic principles of our
life, which are necessary for the positive behaviour of
people in society. They are formed on the basis of
interests, choices, needs, desires and preferences
and play an important role not only in sociology, but
also in psychology, anthropology and related
disciplines. The basic human values, in his opinion,
are the basis of human existence and are considered
to be fundamental to individual, including truth,
honesty, loyalty, love, peace, etc. They are grouped
in nature, differ in social, cultural, religious, and they
are considered universal, eternal, immutable, and
applicable to all people (Patel, 2018).

At the same time, in our opinion, the axiological
dimension of universal values directly depends on
their essence and content, which are determined by
the constitution of the state, that is, the main
component of the subject of research in the
constitutional court process (constitutional judicial
axiology) are values that in legal science are
considered as a reflection of real constitutionalism —
a set of constitutional and legal acts regulating
important social relations.

As the Chairman of the Constitutional Court of
the Azerbaijan Republic Farhad Abdullayev rightly
points out in this context, it is precisely in the
«Constitution of the country that broadly reflected
the progressive ideas and values that determine the
directions of development of modern civilized
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societies. Among them, particular attention is paid to
respect for the personality and dignity of a person,
the formation of public authorities in a democratic
manner, the existence of effective mechanisms for
the protection of human rights, the guarantee of
pluralism in the political system, the achievement of
social justice, commitment to universal values,
harmonization of national legislation  with
international law and other principles and values»
(Abdullaev, 2014).

At the same time, it should be noted that in the
science of the philosophy of law there is no
unambiguous approach to the definition of the
concept of «values», including in their axiological
sense.

Thus, Professor M. Alekseev, considered
values, first of all, as elements of the structure of law
and divided them into three levels. To the first, he
attributed the subject as a carrier of the values
available in the law. The subject, in his opinion, is «a
figure acting as a carrier of acts that reveal values,
in particular, acts of recognition». Values only then
become alive and real when they find a living carrier
(Alekseev, 1999, p. 74).

M. Alekseiev also considered that being
recognised for the subject means staying in the
sphere of acts of recognition that regulate life in the
reality of recognition, the fulfilment of its conditions,
experience and contemplation. The second element
is the very values. The third one is a specific legal
relationship of values among themselves and,
moreover, between them and their carrier, in the
generally accepted sense of the concepts of
«empowerment» and «law enforcement» (Alekseev,
1999, p. 76).

Instead, according to S. Scherba, the values
are, first of all, the individual himself/herself, the
conditions of his/her existence in society. He writes:
an axiological problem — the problem of values, the
essence of individual himself/herself and everything
that is significant to him/her in the general
philosophical and semantic life plan is not less
important than ontological or epistemological ones
(Shcherba, Shchedrin, & Zahlada, 2004, p. 10).

In this regard, it should be noted that in the
scientific community, issues related to the
axiological factors of proof in a constitutional legal
process are usually considered in the context of a
general theory of evidence. Occasionally, the
problem of subjective perception of evidence, based
on political or religious preferences and moral
principles of the subject of proof, that is, the
phenomenon of imbalance between the positivist
and legal approach to the assessment of evidence
is mentioned except in the works: J. M. Wheatcroft,
Hannah Keogan. The impact of evidence and
forensic evidence on jury perceptions of global and
specific testimony (Wheatcroft, & Keogan, 2017),
Sullivan, Barry, Just Listening: Equal Principles the

hearings and moral life of judges (Barry, 2016);
Sylvain Broward and Christoph  Hennigue.
Behavioral courts as veto players: lessons from the
USA, France and Germany (Brouard, & Hoénnige,
2017), Volodymyr Kampo: «The Constitutional Court
of Ukraine on the Path to the Doctrine of Real Law»
(Kampo, 2011; Brants, & Field, 2016).

Diego M. Papayannis.
impartiality and neutrality in
(Papayannis, 2016).

In my opinion, despite the heterogeneity of
these and other scientific concepts, a generalizing
factor between them is that de facto it reveals the
essence of the process of forming the judge’s inner
beliefs in the context of his/her independence and
impartiality. Of course, these factors are acceptable
and necessary for the judges of constitutional
jurisdiction, but there is a certain difference, the
essence of which is that the judges of these bodies,
forming their inner convictions, are a matter of
determining the meaning of the notion of «inner
conviction» of the judge is also considered in
connection with the concept of «inner conviction».

For example, as stated in the Decision
No. 8-rp/2005 of the Constitutional Court of Ukraine
(hereinafter referred to as the CCU, Court) dated
October 11, 2005, «in Ukraine, as a social and law-
based state, the policy is aimed at creating
conditions that ensure a sufficient standard of living,
free and comprehensive development of a human
being as the highest social value, his/her life and
health, honour and dignity».

Yu. Shemshuchenko remarks that in the system
of constitutional values that mankind has developed
in the process of development of social and
personal life the fundamental role should be
attributed to freedom, responsibility, equality, justice
(Shemshuchenko, 2005, p. 106). It should be noted
that a similar opinion was also followed by the CCU,
which in its Decision No. 2-rp/2016 dated June 1,
2016 formulated a legal position, the essence of
which is that the freedom, that a person has as one
of the prerequisites for his/her development and
socialisation, is among the fundamental values of
effective constitutional democracy. The right to
freedom is an integral and inalienable constitutional
right of a person and envisages the possibility of
choosing his or her conduct for the purpose of free
and comprehensive  development, to act
independently in accordance with his/her own
decisions and intentions, to determine priorities, to
do everything that is not prohibited by law, to move
unimpededly and at its own discretion around the
territory of the state, to choose a place of residence,
etc. The right to freedom means that a person is
free from external interference in his/her activity,
with the exception of restrictions established by the
Constitution and laws of Ukraine.

Independence,
legal proceedings
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At the same time, justice itself is an absolute
value, such as truth, goodness, beauty, self-founded
and such that is not deduced from higher values. Not
accidentally, in the Decision No. 15-rp/2004 dated
November 2, 2004, the CCU emphasised that «in the
sphere of the realization of the right, justice is
manifested, in particular, in the equality of all before
the law,... Fair application of the norms of the law is
primarily a non-discriminatory approach, impartiality».

At the same time, in our opinion, one should
also consider the scientific position of Professor
M. Koziubra (Koziubra, 2003, p. 92), who believes
that such criteria as justice, reasonableness,
equality, legal ideal, will of the people, etc., are
characterised by their abstraction and uncertainty
and refers to such a criterion as «concrete
autonomous persony in the form of «inalienable
human rights». He emphasises that «human rights
are directly applicable law and can be applied
“conigalegete” — contrary to the law, if the law
contradicts the fundamental human rights».

The concept of the philosophical and legal
category and the social phenomenon of values as
criteria. of universally recognised human and
citizen’s rights and fundamental freedoms are to
some extent supported by other scholars.

Thus, in the textbook «Constitutional Law of
Ukraine», general human values are considered as
traditional liberal civii and political rights, the
understanding of which was formulated in the process
of bourgeois revolutions, and then embodied in the
practice of law making of democratic states. It is about
the right to freedom of thought, conscience and
religion, the right of every citizen to participate in public
affairs, the right to equality before the law, the right to
life, freedom and security of a person, the right to
freedom from unjustified arrest, detention, the right to a
public hearing by an independent and impartial
tribunal, in accordance with all the requirements of fair
trial, electoral law, freedom of speech, press and a
number of others (Kolisnyk, & Barabash, 2008, p. 106).

Professor A. Meeden wrote (University of
Tarbingen, Germany) (Needed, 2003) that in the
General Declaration we proclaimed that «everyone
has the right to an adequate standard of living for
the health and well-being of himself and his family,
including food, clothing, housing, medical care and
necessary social services». Only three years ago, in
the Millennium Declaration, all states reaffirmed
some fundamental values as «important for
international relations in the twenty-first century»:
freedom, equality, solidarity, tolerance, respect for
nature and shared responsibility. They have
adopted practical, achievable goals — the Millennium
Development Goals — to alleviate the poverty of
extreme poverty and provide education, basic health
care and clean water — a reality for all.
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In scientific circles, there is also a concept
whose supporters, in our opinion, not without
reason, emphasise the close dependence of
understanding of values on the level of legal culture
and the legal consciousness of the individual and
society as a whole.

In particular, according to I. Yakoviuk, the legal
culture (legal awareness) preserves, selects,
generates and simultaneously retransmits to all
spheres of legal life of society the acquired legal
values. At the same time, it absorbs not only the
system of values, developed and tested during the
history of a specific people, but also able to
accumulate the legal wealth accumulated by other
peoples. At the present stage of human development,
as never before, legal systems, interacting with each
other, are in the process of continuous -cultural
exchange (Yakoviuk, 2007, p. 39).

In this regard, it is worth drawing attention to
the fact that, without diminishing the importance of
modern acts of international law and scientific
concepts in the field of definition and protection of
universal values, they should not be taken as
modern «know how», since the theoretical
foundations and basic concepts of axiology, as the
science of such values, were formed in ancient
times. For example, Mo-Jizhi «defined justice as the
highest value, since it is it which brings benefits to
people» (Mo-Czy, 1969, p. 207).

The doctrine of universal values of the eternal
moral principles of major world religions was
significantly enriched and developed.

So, in addition to the Old Testament Decalogue
(Decalogue) of Moses, known as the Ten
Commandments, the dialectic of the religious
understanding of universal morals, which ideally
proclaimed the equality of all people, regardless of
their origin and position, was embodied in the
Sermon of Jesus Christ of the New Testament (New
Testament).

Respect for universal human values has been
the basis of Islam, in particular, suicide is prohibited,
and hospitality and assistance to the poor are
encouraged. The Koran calls for unity for good
things, not for enmity. All the time, the emphasis is
on the fact that the form of expressing the feelings
of people to one another and in relation to Allah
must coincide with the internal state, for example:
«A kind speech and forgiveness is better than alms
followed by injury».

Thus, it should be noted that significant
contribution to the formation of a modern
understanding of universal values belongs to
religious dogmas, as a reflection of the moral
principles of Christianity, Islam, Buddhism and other
religious ethical teachings, which are based on the
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assertion of God as the sole source and criterion of | well as the issues related to the selection by people
morality, as well as the interpretation of evil as a | of the area of their activities and the nature of their
retreat from divine guidance. As stated in the actions are researched by philosophical doctrine —
preamble of the prominent historical monument — | axiology.

the Constitution of Pylyp Orlyk: «in the name of the There is no unambiguous approach to the
Father and the Son and the Holy Spirit, God in the definition of the concept of «valuey in the science of

Trinity of the Holy Glory» ("Konstytutsiia Pylypa the philosophy of law. As a rule, fundamental values
Orlyka”, 1710). of  constitutional level include  freedom,

responsibility, equality, human and citizen’s rights
and fundamental freedoms. These values are in any

Scientific novelty . :
S S time and space, and natural law reflects their
The scientific novelty of the publication is in the | niversal set.

fact that the author for the first time conducted a The axiological component of the evidence in

comprehensive study of issues related to the | the constitutional court process is to determine the
axiological component of _evidence in ~a | gegree of conformity of the subject of the research
constitutional legal process. Thus, the materials | of the essence of universally recognised in the
presented in this article are, in fact, the first scientific society constitutional values, in particular, in the
study of axiological philosophical methods of | context of their implementation and protection,
obtaining, evaluating and using evidence taking into | pased on the philosophical ~ foundation  of

account the specifics of legal proceedings in the | constitutional axiology. In a modern democratic, law-

bodies of constitutional jurisdiction. based and social state the system of constitutional
. values is based on the principle of organic
Conclusions combination of traditions, customs, mental criteria of

The concept of «universal values» as a culture, morality and religion along with the
philosophical and legal category and a social | internationally recognised principles of the
phenomenon reflects certain aspects of the relationship between the individual and society (in
phenomena of reality, associated with the social and | the form of the state and civil society institutions).
cultural activities of individual and society. These, as
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AkcionoriyHa cknagoBa AoKa3yBaHHA B KOHCTUTYLliIMHOMY CyAOBOMY MpoLeCi

lNpoaHarnizogaHo akmyaribHi, 00HaK HedocmamHbO OOCHIOKEHI MUMaHHS, M08’a3aHi 3 BU3HAYEHHSIM CYmMHOCMI
akcionoeiyHoi cknadosoi dokasysaHHs1 8 KOHCMuUMYyuUitiHoMy cy®o80My npoueci ma ii poni 8 npulHamMmi cripagednueozo
U ap2yMeHmMo8aH0o20 piweHHs1 y cripasi. TeopemuyHum nidrpyHmsam O0CrniOXKeHHs1 € rnpayi 8iMmYu3HsIHUX U iHO3eMHUX
HayKkoeuig y 2any3six ¢inocogii ma KoHCmMuUmMyuyiliHo20 rpaesa, a makoxX akmu 8imYu3HsIHO20 op2aHy KOHCmumyuitiHoi
topucdukyii. Mema OocnidxeHHs ronsizae y 8u3Ha4YeHHi OCHOBHUX 3acad i MPUHYUMi8 3acmocysaHHs Memo0osi02idHuUX
nputiomie akcionoeaii sk eany3i Hayku ¢inocodpii npasa nid 4Yac chopmysaHHs OoKa3080i 6a3u 8 KOHcmumyy,itiHomy cydo-
80MYy rpoueci, Wo € 0cHOB8OK Onisi MPUUHAMMS crpasednueozo U 0brpyHMo8aHo20 PilleHHST opaaHy KOHCMUmYyUitHoOI
topucOukuii. Haykoea Hosu3Ha nybsikauii nonsizae 8 momy, ue ¢hakmu4HoO rnepuie Haykoge O0C/iOXKEHHST aKCiono2idHUX
ginocopcbkux mMemodie OmMpuMaHHS, OUiHKU ma eukopucmarHsi 0oKasie y KOHmeKkcmi crieyugiku cy0oyuHcmea 8
opaaHax KoHcmumyuilHoi ropucdukyii. 3a pe3ynbmamamu 0ocnioxeHHs1 asmop Qiliuio8 eUCHOBKI8, Wo: no-rnepuwe,
noHAMMSs «3a2asibHOMOOCKKI YiHHOCMI» sIK binocoghChbKO-npasosa Kkameaopiss ma couiasibHUl ¢heHoMmeH gidobpaxkae
neesHi acnekmu sisuw, diticHocmi, oe’si3aHi i3 coyianbHo i KyrbmypHoto GisnbHicmio moduHu U cycninbcmea. Okpecre-
Hi, @ maKo) numaHHs, rog’s3aHi i3 subopom ndbMu HarnpsMy iXHbOI JisribHOCMI, XapaKkmep IXHiX y4UHKig susdae qbiro-
cogpcbKe 84YEHHs — aKcionoeisi; no-0pyae, y Hayui cinocoii npasa Hemae 00HO3Ha4YHO20 Midx0dy OO0 SU3HAYEHHS
noHmms «uyiHHocmi». [Jo ¢pyHOameHmanbHUX YiHHocmeul KoHCmumyuitiHo20 pieHsi Hanexamb: ceoboda, eidnosidars-
Hicmb, pieHicmb, npaesa U OCHOBOMOOXHI c80600u fIOOUHU i epomaldsiHuHa. YHigepcalslbHy CYKyrHIiCmMb Makux UiHHOC-
mel gidobpaxae npupodHe rpaeo. [Mo-mpeme, akcionozidHa ckrnadosa OoKaly8aHHS 8 KOHCmumyuyitiHoMy cydoeomy
npoueci rnonszae 8 momy, w06, rPyHMy4YUCb Ha birnocoChbKili OCHO8I KOHCMUMYUIUHOI akcionoeaii, eusHa4umu cmy-
niHb 8idrnogidHocmi npedmema A0CHIOKEHHST CYmHOCMI 3a2allbHO8U3HAHUX y CyCrifibCmei KOHCmumyuitHUXx yiHHocmed,
30KpemMa 8 KOHmeKcmi ix peanidayii ma 3axucmy. Y cydacHili 0eMokpamuyHil, npaeosili ma couianbHil Oepxasi
cucmema KoHcmumyuitiHUX uiHHocmeut 6ydyembcs 3a MPUHUUNOM Op2aHiyHo20 noedHaHHs mpaduyil, 3eudaie, MeHma-
NbHUX Kpumepiig Kyrnbmypu, mopari ma penieii i3 3a2afibHO8U3HaHUMU Ha MiXKHapOOHOMY pigHi npuHyunamu 83aemosio-
HOCUH iHOugidyyma couiymy (8 ocobi Oepxkasu ma iHcmumymie 2pomMadsiHCbKO20 CyCrinbcmea).

KnroyoBi cnoBa: akcionorisi; rpomMagsiHcbke CycCninbCTBO; AOKa3yBaHHS; AepXaBa; 3aranbHONACHKI LiHHOCTI;
cBoboaa; cnpaBeanmBicTb.
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Conceptual Basis of Mechanism of Criminal Legislation Creation
and its Realization

With regard to absence of thorough researches of mechanism of criminal legislation creation and implementation in
theory of criminal law, and taking into account correlation of this category with criminal law and criminal-legal relations,
the purpose of this article is to study the conceptual framework of mechanism of criminal legislation creation and its
realization. Taking into account the specifics of the topic, goals and outlined objectives, various general scientific,
special-scientific and philosophical methods were used for an objective study of the subject and for formation of sound
conclusions. Among them, in particular, systematic method was used in studying mechanism of criminal legislation
creation and its implementation as a single integral phenomenon consisting of component elements; dogmatic method —
to identify shortcomings and explore the possibilities for improving of structure of mechanism of criminal legislation
creation and its implementation; logical-semantic — in the process of in-depth study of categorical-conceptual apparatus
concerning the structure of this mechanism. In order to ensure the formation of new proposals (based on already existing
in special literature) with regard to definition of structure of mechanism of criminal legislation creation and
implementation, a method of generalization was applied. Scientific novelty. The article deals with the conceptual
grounds of mechanism of criminal legislation creation and implementation. It is substantiated that criminal legal
regulation is a process that covers both the creation of criminal legislation and its implementation. It has been proved that
in the narrow sense criminal legal regulation can be reduced to the implementation of criminal legislation in forms of
observance, execution, use and application. Its subject, rules of regulation, stages and forms of realization have been
defined. Conclusions. It is argued that the subject of criminal legal regulation form four groups of social relations that
arise in connection with: 1) omission from committing of socially dangerous acts stipulated by Special part of Criminal
Code of Ukraine (within the limits of positive criminal responsibility); 2) committing crimes; 3) causing harm in the
circumstances excluding the criminal character of the act; 4) commission of socially dangerous acts stipulated by Special
Part of Criminal Code of Ukraine which are not recognized as crimes. The author states that criminal legislation is
created specifically for the settlement of social relations that arise in connection with the commission of a crime or other
socially dangerous act stipulated by Criminal Code of Ukraine. The rules for regulating these social relations are
enshrined in the relevant criminal legal norms which are the basis for the implementation of criminal legislation. In
addition, it has been proved that the creation and implementation of criminal legislation should be regarded as separate,
albeit interrelated, but independent stages or levels of criminal legal regulation. The initial stage of the mechanism of
criminal legal regulation of social relations is the creation of criminal legislation, and the final one — its implementation.
Creation and implementation of criminal legislation are components of not only of criminal legal regulation, but also forms
of implementation of criminal legal policy, elements of the mechanism of criminal law, components of criminal legal
practice, etc.

Keywords: criminal legislation; realization; mechanism; criminal responsibility; criminal legal regulation; criminal
legal relations; criminal legal norm.

Introduction of criminal legal regulation of social relations), this
The mechanism for the creation and | issue becomes of particular relevance.
implementation of criminal legislation is functioning Analysis of recent research. The topical issues

within the framework of criminal legal regulation of | Of criminal legal regulation of social relations were
social relations. This, on the one hand, obliges to find | investigated by such scholars as Yu. Baulin,
out the place of processes of creation and P. Berzin, N. Gutorova, O. Dudorov, |. Mitrofanov,
implementation of criminal legislation in the criminal | ©. Naden, V.Navrotsky, A.Naumov, M. Panov,
legal regulation of social relations, and from the other, | Y& Skulish, V. Shakun, S. Shapchenko and others.
provides an opportunity to establish the correlation of | (Babanina, 2018, p.81). It is hardly possible to
these phenomena and their interconnection. This fact | Overestimate the value of work performed and
also allows to use the doctrine of the mechanism of | contribution to science of criminal law, both to the
criminal legal regulation for the development of the | Scientific school in general and its individual
theory of the mechanism of criminal legislation creation | répresentatives in particular (Panko, 2014, p. 294).
and implementation. With regard to absence of | Despite of multi-faceted fundamental premises un
relevant researches on the problem of the mechanism | Criminal law doctrine researchers are still going back
of criminal legislation creation and implementation in | 1O its study and discussion (Babanina, 2018, p. 133).

criminal law science (unlike of studies of the problem Despite the considerable work of the
aforementioned scholars, there is still no substantial

© babanina B. B., 2019
13


https://orcid.org/ORCID/0000-0003-4173-488Х

ISSN 2519-4216. Uridiénij asopis Nacional'noi akademii vnutrignih sprav. 2019. Ne 1 (17)
FOpuduyHul yaconuc HauioHarbHOI akademii BHympiwHix cripas

development in the theory of criminal law regarding
the mechanism for the creation and implementation
of criminal legislation. Only some aspects of the
concept of the mechanism and the realization of
certain branches of law were investigated in the
writings of domestic and foreign scientists
(Beshukova, 2016; Chirkov, 2009, p. 36; Tarusina,
2014, p. 314-324; Trofimov, 2013, p. 1770).

Since the implementation of criminal legislation
takes place within the framework of legal and
criminal legal regulation of social relations, it is
worth starting with the mechanisms of these legal
categories. Criminal legislation requires a thorough
and system monitoring as well as a comprehensive
study of its improvement (Babanina, 2018, p. 163).
Criminal legal regulation of social relations is the
subject of research of specialists in various fields of
knowledge  (Anthony, 1994;  Freudenthal, 1960,
p. 125-126; Summers, Schwarzenegger, Ege, &
Young, 2014; Lon, 2018, p.87-93; Grin, 2018;
Belonosov, 2018, p. 27-34).

The purpose

Today it is timely and necessary to study the
conceptual foundations of the mechanism for the
creation of criminal legislation and its implementation.
The wurgency of the study of this category is
determined by its connection with criminal legal
regulation and criminal and legal relations.

Therefore, the purpose of the article is to study
conceptual foundations of mechanism for creation of
criminal legislation and its implementation.

According to the purpose, the following task
must be solved: to reveal the content of criminal
legal regulation, its subject, rules of regulation,
stages and forms of implementation, as well as the
relationship with the mechanism for creation and
implementation of criminal legislation.

Presentation of the main material

The correct definition of the concept of criminal
legal regulation, its subject makes it possible to clearly
define the essence and limits of the effect of
investigated mechanism for the creation and
implementation of criminal legislation. The Criminal
Code of Ukraine does not contain a number of
concepts (Truntcevskii, 2015), the content of which
should be the essence of the most significant for the
doctrine of criminal law categories. Therefore, we will
analyze views of scientists on the subject of our study.

Yu. V. Baulin proposes criminal legal regulation
to regulate the criminal activity of the state activity
regarding the application of criminal liability and
other criminal justice response of those who commit
crimes (Baulin, 2018, p. 24). Of course, criminal law
generally covers the activities of scholars. However,
this understanding of criminal legal law category is
somewhat narrowed, since it is limited to the
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application of certain criminal legal measures only to
those who committed crimes.

For the same reason, it is impossible to agree
with N. Henrych, who argues that criminal legal
regulation is subject to only those relations that are
formed between a person who committed a crime
and the state, since it regulates the regulation of the
rights and obligations of participants in these
relations through specially created criminal law
(Genrikh, 2011, p. 12).

A.Vozniuk criminal and legal regulation of
social relations determines too widely as
implemented by the state through the means
established in the Criminal Code of regulation of
social relations, their consolidation, protection,
protection and development (Vozniuk, 2016, p. 159).
The above definition, on the contrary, has a broader
meaning, however, in order to understand its
content, it is necessary to find out what the author
understands under the means fixed in the Criminal
Code. Moreover, it is unclear what the indicated
means are and what exactly they concern?

G. Petrova proposes the following definition of
criminal and legal regulation — it is an independent
element of the system of legal regulation of social
relations, which allows to organise the activities of
people and carried out with help of criminal and
legal norms relations (Petrova, 2003, p. 259). The
limitation of this definition is due to the fact that, in
addition to criminal law and criminal and legal
relations, there are other components of criminal law
regulation. At the same time, it is unclear what
relations the researcher attributes to criminal law.

Criminal and legal regulation (in the broadest
sense) V. Smirnov defines as the influence of the
norms of criminal legislation in the order of
exercising the function of protection on various
social relations. The author reduces this influence to
the creation of conditions for the implementation of
certain regulations, but not to their organization
(direct regulation). Criminal regulation in the narrow
sense — is the establishment through the rules of
criminal law of rights and obligations of parties in
social relations, arising in the case of a crime
(Smirnov, 2014, p.16-17, 30-32). The defects
proposed by V. Smirnov are due to a limited view of
criminal law regulation if it is viewed as social
relations that arise in the case of a crime, which has
already been emphasized.

We can not agree neither with broad nor with a
narrow understanding of the term «criminal legal
regulation» proposed by the author. If we already
consider criminal and legal regulation in the
broadest sense, then it is worth pointing out the
creation of a criminal law, and then on its
implementation. That is, in our opinion, criminal
legal regulation is a process that covers both the
creation of criminal legislation and its
implementation. At the same time, the influence of
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the author speaks precisely after creation of criminal
legislation, when available means of such influence,
primarily in the form of criminal law. At the same
time, in narrow sense, criminal legal regulation can
be reduced to implementation of criminal legislation
in the form of observance, implementation, use and
application of criminal law.

More conscientious, in our opinion, is the
statement of N. Gutorova that regulation of criminal
legal relations is an ordering with the help of norms
of criminal law and combination of legal means of
social relations between a person who committed a
socially dangerous act envisaged by criminal law,
and the state regarding the application of criminal
liability and (or) other criminal legal measures

(Ghutorova, 2018, p.107). The emphasis on
organization of social relations confirms our
hypothesis that criminal law regulates the

mechanism of creation of criminal legislation and its
implementation.

According to N. Hutorova, the legal fact that
creates these relations is the commission of a
person, foreseeable by criminal law, a socially
dangerous act, which is the basis for the application
of criminal legal measures. That is, it refers to both
crimes and other socially dangerous acts (in
particular, committed by persons on whom,
according to criminal law, coercive measures of
medical or educational nature may be applied)
(Ghutorova, 2018, p. 107). This position is rational in
that it concerns not only the person who committed
the crime but also other persons who committed
socially dangerous acts, but are not subject to
criminal liability. After all, except for the subjects of
the crime within the limits of criminal legal
regulation, their rights and duties are implemented
by other subjects, in particular, those who
committed a socially dangerous act, but are not
recognized as the subjects of the crime. Such a
conceptual vision of criminal legal regulation was
also taken as the basis by individual scientists
carrying out criminological research. In particular,
A. Vozniuk, it is obvious that it is correct that the
term «prevention of crimes» is also imperfect, since
it does not cover cases of making socially
dangerous acts that can not be considered crimes,
for example, because of the insanity of those who
committed them, or failure to reach the age from
which criminal liability may arise. Therefore, the
scientist proposes to apply a broader term -
«prevention of socially dangerous acts» (Vozniuk,
2016, p. 158).

Based on the above said positions, in our
opinion, it would be advisable to take the formulated
by N. Gutorova understanding of criminal legal
regulation as the basis for determining its subject.
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Defining the subject of criminal law allows to
establish what criminal law regulates. After all,
before securing certain provisions in criminal law, it
is necessary to know what regulates this branch of
law and legislation. You can also implement only
what is regulated by the relevant branch of law.

Interesting and original is the position of
V. Navrotsky, which refers to the subject of criminal
law norms regulating social relations, which are
formed in connection with existence of such
phenomena as: a crime; punishment; measures
alternative to punishment; grounds and conditions
for exemption from criminal liability or from
punishment for a crime; circumstances that exclude
the crime of an act containing certain features of a
crime (Navrotskyi, 2013, p. 19-20). As a whole, not
denying this position it is worth emphasizing that
some of the phenomena allocated to them can be
conventionally called primary (for example, a crime),
while others are secondary (for example,
punishment, grounds and conditions for exemption

from criminal liability). However, the list of
phenomena proposed by scientists seems
inexhaustible, and therefore it should be
supplemented by other, in particular, socially

dangerous acts provided for by the Special Part of
the Criminal Code of Ukraine, which is not
recognized as a crime.

One of the most common concepts of subject of
criminal legal regulation is its definition through the
prism of social relations. The views of scientists
within this concept differ significantly. G. Petrova
considers criminal law to be the subject of criminal
legal regulation (Petrova, 2003, p. 259). However,
such an author's statement does not allow to the full
cover the content of this concept, since it does not
reveal the content of criminal law relations.

O. Naden defines the subject of criminal legal
regulation as a criminal legal relationship that arises
from the moment of the commission of a criminal
offense and exists until the moment of realization of
the criminal liability for it, unless the state for certain
reasons (exemption from such liability) will not
terminate them earlier (Naden, 2012, p.29).
However, this understanding of the subject of
criminal law seems to be somewhat incomplete,
since in criminal law, along with criminal liability and
exemption from it, there are other norms and
institutions that are not part of it. This includes
compulsory  medical treatment, compulsory
treatment, special confiscation, criminal measures
against legal persons.

In this connection, attention is drawn to a wider
approach, in particular, proposed by A. Naumov,
who calls three main types of relations that together
constitute the subject of criminal legal regulation:
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1) the criminal legal relations that arise in
connection with the crime committed between a
person who committed a criminal act and a state
represented by a court, an investigator, a
prosecutor, a body of inquiry; 2) relations related to
the detention of a person from the commission of a
crime, with the threat of punishment contained in the
criminal law; 3) relations regulated by criminal law,
which grant citizens the rights to cause harm in
defense against dangerous encroachments in the
necessary defense, as well as in acute need and
other circumstances that exclude the crime of the
act (Naumov, 1996, p.5-10). A similar position is
taken by I. Mitrofanov arguing that criminal law
regulates social relations: 1) directly related to the
detention of a person from the commission of a
criminal offense; 2) arising in connection with the
commission of a person of a socially dangerous act,
which contains the composition of a criminal offense
established by the legislation of Ukraine on criminal
liability; 3) arising in connection with the granting of
the right to a person to cause damage to the
interests of a person, society, state and humanity
protected by law in the presence of certain legal
facts — circumstances that eliminate the criminal
offense of the act (Mytrofanov, 2016, p. 97). Some
of the criteria acquire new content, more
substantiated and relevant to modern reality
(Danilenko, 2009). In our view, it is impossible to
reduce criminal law only to social relations that arise
in connection with the commission of a crime or
lawful actions of a person within the limits of the
circumstances excluding the crime of the act. After
all, there are still persons who committed socially
dangerous acts provided for in the Criminal Code
of Ukraine, but are not recognized as the subjects
of crime.

In view of the above, it is important to clearly
identify which varieties of social relations form the
subject of criminal law regulation. In our opinion,
these are four groups of social relations that arise in
connection with: 1) keeping a person from committing
socially dangerous acts provided for by the Special
Part of the Criminal Code of Ukraine (within the limits
of positive criminal liability); 2) committing crimes;
3) causing harm in circumstances that exclude the
crime of an act; 4) the commission of a person of
socially dangerous acts provided for by the Special
Part of the Criminal Code of Ukraine, which are not
recognized as crimes.

In this regard, one of the most acceptable
seems position of A. Vozniuk, which suggests the
subject of criminal law regulation defined as a set of
criminal legal rules of social relations that arise in
connection with the commission of a crime or other
socially dangerous the act of the envisaged Criminal
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Code of Ukraine (Vozniuk, 2016, p.159). This
definition is consistent with the position of
N. Gutorova regarding the understanding of criminal
legal regulation (Ghutorova, 2018, p. 107).

On this basis, it can be concluded that criminal
law is created specifically for the settlement of social
relations that arise in connection with the
commission of a crime or other socially dangerous
act provided for in the Criminal Code of Ukraine.
The rules for regulating these social relations are
enshrined in the relevant criminal legal rules, which
are the basis for the implementation of criminal law.

Creation and implementation of criminal
legislation are important in the criminal and legal
regulation of social relations. However, the question
of their role in this regulation is controversial, and
the views of scientists are ambiguous. Often, the
creation and implementation of rights are associated
with the stages of legal influence and regulation.

S. Alekseev argues that the legal influence in all
cases takes place in three main stages: 1) the
general effect of legal norms, which regulates the
behavior of subjects, the definition of the content of
this behavior, the conditions for the emergence of
rights and responsibilities, etc.; 2) the emergence of
subjective rights and obligations (legal
relationships), in which specific subjects become
carriers of subjective rights and obligations; 3) the
realization of rights and obligations, in which rights
and obligations are realized in life, are embodied in
the actual behavior of subjects (Alekseev, 2010,
p. 153). Analysis of the position of S. Alexeyev in
the context of the creation and implementation of
criminal law allows to identify some defects in it. In
particular, the second stage, in our opinion, should
be combined with the third, since it is impossible to
imagine the mechanism for the implementation of
criminal law outside the criminal law relationship or
in isolation from them. Relevant rights and
obligations enshrined in criminal legal rules, are
realized only as a result of the emergence of
criminal-legal relations. Therefore, S. Alekseev
interprets the concept of realization of rights and
obligations too restrictively.

It is noteworthy M. Panov statement that this
regulation is carried out in different ways: by
recognizing in the law of criminal liability the acts of
crime and establishing criminal liability for them;
influence of the legally established system of norms
of criminal law which entered into force, on public
life, consciousness and behavior of people, and also
by means of realization of criminal responsibility in
the presence of the grounds stipulated by law and in
the manner prescribed by law for persons who
commit such acts (Panov, 2018, p. 29). The opinion
of a scientist, although not reflecting all aspects of
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criminal law regulation, however, confirms the
concept of the relationship between mechanisms for
the creation of criminal legislation and its
implementation.

Interesting is the position of O. Groshev,
according to which criminal legal regulation is a
complex process, which has a three-tier structure:
1) the level of criminal legal regulation of social
relations; 2) the level of implementation (actions) of
the rules of criminal law; 3) the level of application of
the rules of criminal law. In the dynamic mode,
these levels can be considered as stages of criminal
legal regulation (Groshev, 1997, p.49-50).
However, this position also gives rise to certain
remarks. After all, if you follow logic of author, we
can conclude that the implementation of criminal
legislation is an independent and equal process in
relation to application of criminal law. However, such
a statement offset theoretical developments
regarding the forms of implementation of criminal
legislation, where application is one such form. At
the same time, the author's assertion about the
criminal and legal regulation of social relations is
impressive, since we consider that this level is most
closely connected with the mechanism of the
creation of criminal legislation.

A. Abramova argues that the initial stage of the
mechanism of legal regulation should be marked as
the implementation of the legal fact provided by the
rule of law. The second stage of the mechanism of
legal regulation is the implementation of legal
regulations. The realization of subjective rights and
responsibilities proceeds within the framework of
legal relations, and not beyond their borders. The
emergence of rights and obligations of subjects is
absorbed by the stage of implementation of the law
(Abramova, 2006, p. 179). Disadvantages
A. Abramova’s position lies in the fact that the
implementation of criminal legislation, in our opinion,
is impossible without certain legal facts. The
corresponding legal facts, on the contrary, should be
considered within the framework of the mechanism
for the implementation of criminal law.

Somewhat ambiguous is the statement of
A. Abramova that the process of lawmaking is in the
field of legal regulation, but not covered by category
«mechanism of legal regulation» (Abramova, 2006,
p. 179). Interpreting this position in the criminal law
should agree that the creation of criminal law is in the
field of criminal law. However, it is obvious that illogical
is the fact that creation of criminal legislation is not
covered by mechanism of criminal legal regulation.

The legal basis for legal regulation on the
conviction of S. Alekseev is the legal norms — that
from which the legal effect «everything begins»
(Alekseev, 2010, p. 155). Therefore, criminal law is

17

the basis of criminal legal regulation. Consequently,
the creation of criminal legislation is directly related
to criminal law regulation. As S. Alekseev rightly
observes, legal regulation has its own, so to speak,
«prehistory». This is the formation of the law, on
which the quality of the normative basis of legal
regulation, its power and effectiveness (Alekseev,
2010, p. 155).

One of the most branched-out conceptual views
at the stage of criminal law regulation was
expressed by P. Berzin. According to the scientist,
the following stages are recognized as obligatory
stages of criminal legal regulation:

1) the formation (or creation) of criminal legal
norms-permissions and norms-prohibitions. At this
stage, criminal law is created as a «component» of
the criminal law, as well as the subjective rights and
legal obligations of the participants in criminal and
legal relations are established,;

2) «obijectification» of criminal legal relations, it
is associated with the onset of specific life
circumstances, which are stipulated in the already
established  norms-permissions and  norms-
prohibitions as a «factor», which predetermines the
existence (occurrence or change) of criminal law
relations. The specified circumstances of life are
called legal facts and «engage», they result in
special security criminal relations;

3) the implementation of criminal legal norms-
permissions and norms-prohibitions is associated
with the implementation of the existing criminal-legal
relations (that is, those criminal-legal relations that
have already arisen or changed) the legal obligation
to refrain from violating the norms-prohibitions
(to adhere to such prohibitions);

4) application of criminal legal norms-
permissions law and norms-prohibitions. Since the
implementation of the rules of criminal law is
impossible  without the involvement of law
enforcement agencies authorized by the state, the
stage of application of criminal law should be
recognized as mandatory for criminal law regulation,
and the relevant acts of the application of the rules
of criminal law as a phenomenon of legal reality —
the basic, relatively independent element of the
mechanism of criminal-legal regulation (Berzin,
2018, p. 50-52).

We follow a conceptually different view at the
stage of criminal an legal regulation. In this regard,
in our opinion, «objectification» of criminal and legal
relations, as well as the application of criminal law is
an integral part of the implementation of criminal
legislation, and not independent stages.

Thus, the creation and implementation of
criminal legislation should be considered as
separate, though interrelated, but independent
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stages or levels of criminal and legal regulation.
Therefore, it can be argued that the initial stage of
the mechanism of criminal and legal regulation of
social relations is the creation of criminal legislation,
and, ultimately, its implementation.

It is correct by P. Berzin that the content of the
stages of criminal and legal regulation depends on
how the process of formation, objectification,
implementation and application of criminal law
influences the regulation of the behavior of
participants in criminal law relations, as well as the
significance in this process of the means
and methods of criminal legal regulation (Berzin,
2018, p. 50).

It is also important that mechanism of creation
and implementation of criminal legislation is an
integral part of not only criminal law regulation, but
also other criminal categories, which only increases
its scientific and practical value.

Creation and implementation of criminal
legislation can be attributed to the forms of
implementation of criminal law policy.

M. Lopashenko offers to forms of realization of
criminal and legal policy include law-making and
law-enforcement activities (Lopashenko, 2004,
p. 317). Yu. Permyakov highlights the following
forms of implementation of criminal policy as law-
making, law enforcement activities, legal education,
legal propaganda (Permiakov, 2003, p.9-10).
Instead |. Zvecharovsky emphasizes that there are
three main forms of the implementation of criminal
policy: lawmaking, the application of law, influence

on legal consciousness and legal culture
(Zvecharovskii, 2001, p. 76).

If we proceed from the statement of
A. Abramova that the mechanism of law

enforcement covers its content of such legal
categories as «mechanism of legal influence»,
«mechanism of legal regulation», «mechanism of
law-making» (Abramova, 2006, p. 178), it can be
concluded that the mechanism for the creation of
criminal legislation is not only in the mechanism of
criminal law regulation, but also in the mechanism of
the criminal legislation. V. Lenchyk defined the
following stages (stages) of the functioning of the
mechanism of the law (the mechanism of
law-making, the mechanism of law-making
and the mechanism of law-enforcement) (Lenchik,
2002, p. 162).

O. Naden notes that criminal legal regulation is
carried out on two levels: the normative (legislative,
law-making) and individual (law-enforcement), that
is, includes both law-making and law enforcement
(Naden, 2012, p. 243). In fact, what other scientists
call the stages O. Naden interprets as levels. In
general, the idea is interesting, but in our opinion,
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needs some refinement. For law enforcement does
not exhaust all forms of the implementation of
criminal law. In view of this it is more logical to talk
about the right implementation or implementation of
criminal law.

In the dissertation of I. Vishnevetska the wide
understanding of criminal legal practice as a practical
legal activity on the publication, interpretation,
realization of criminal legal requirements, which is
inextricably linked with accumulated criminal legal
experience, is substantiated. Thus, the concept of
criminal law practice is not limited to questions of law
enforcement, in particular, judicial practice in criminal
cases, but covers the whole spectrum of practical legal
activity in criminal law-making, interpretation
(interpretation) and implementation of criminal law,
accumulation, accumulation (selection) in the process
of such a certain social and legal experience. Such a
broad approach to defining the concept of criminal
legal practice can provide an association within the
same category of processes and criminal law-making,
and right-realization (Vishnevetskaia, 2008, p. 182).

Thus, the creation and implementation of
criminal law should be recognized as certain
components of not only criminal legal regulation, but
also the forms of implementation of criminal legal
policy, elements of mechanism of criminal law,
components of criminal and legal practice, etc.

Scientific novelty

In accordance with the goal, based on the study
of the conceptual foundations of the mechanism for
the creation of criminal legislation and its
implementation, the content of criminal and legal
regulation, its subject, rules of regulation, stages
and forms of implementation, as well as the
relationship with the mechanism for the creation and
implementation of criminal legislation are disclosed.
The main forms of the implementation of criminal
law is the observance, execution, use and
application of criminal law. Although in the narrow
sense, criminal and legal law regulation can be
reduced to the implementation of criminal law in
these forms, however, it generally covers the
mechanism for the creation and implementation of
criminal legislation. Rules of regulation, which are
the basis of the implementation of criminal law, are
enshrined in the relevant criminal law. It is argued
that the creation of criminal legislation is the initial
stage of the mechanism of criminal and legal
regulation of social relations, and its realization as
the final. In addition, it is proved that the mechanism
for the creation and implementation of criminal law
functions within the framework of criminal and legal
regulation of social relations.
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Conclusions legislation are components of not only of criminal legal

covers both the creation of criminal legislation and its | l€gal policy, elements of the mechanism of criminal
implementation. In the narrow sense criminal legal | law, components of criminal legal practice, etc. The
regulation can be reduced to the implementation of | creation and implementation of criminal legislation
criminal legislation in forms of observance, execution, | Should be regarded as separate, albeit interrelated, but
use and application. Its subject, rules of regulation, | independent stages or levels of criminal legal
stages and forms of realization have been defined. | regulation. The initial stage of the mechanism of
That the subject of criminal legal regulation form four | criminal legal regulation of social relations is the
groups of social relations that arise in connection with: | creation of criminal legislation, and the final one - its
omission from committing of socially dangerous acts implementation. The criminal legislation is created
stipulated by Special part of Criminal Code of Ukraine specifically for the settlement of social relations that
(within the limits of positive criminal responsibility); | @rise in connection with the commission of a crime or
committing crimes; causing harm in the circumstances | Other socially dangerous act stipulated by Criminal
excluding the criminal character of the act; commission | Code of Ukraine. The rules for regulating these social
of socially dangerous acts stipulated by Special Part of relations are enshrined in the relevant criminal legal
Criminal Code of Ukraine which are not recognized as | Norms which are the basis for the implementation of
crimes. Creation and implementation of criminal | Criminal legislation.
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KoHuenTyanbHi 3acagn MexaHi3aMmy CTBOPEHHSA
KPUMiHanNbLHOro 3aKkoHo4aBCTBa Ta MOro peanisauii

Y 38’dA3Ky 3 6pakoM y meopii KpuMiHarbHO20 fpasa rpyHMosHUX po3poboK W00 MexaHi3My CmMEOPeHHs ma pearli-
3ayii KpumiHanbHo20 3aKkoHoOaecmea, a makoxX 3 0211590y Ha criesiOHOWEHHS Uiei kameaopii 3 KpUMiHabHO-Mpasosum
peayrneaHHAM | KpuMiHarbHO-NpagosuMu 8i0HOcuHaMu, Memoro cmammi € OOC/OXEeHHS KOHuernmyarnbHUx 3acad
MexaHi3My cmeopeHHs1 KpUMIHalbHO20 3akoHodagecmea ma (ioeo peaniszauii. BionosioHo do cneyudbiku memu, memu U
OKpecrieHuUx 3age0aHb y OOCMiOXeHHi BUKOPUCMAaHO pPi3Hi 3azarlbHOHayKoei, creujanbHO-HayKosi ma hinocogchbKi
memoodu, wo 3abesnedyunu ob6’ekmueHe 8usYeHHsT npedmema U hopMysaHHsT IPYHMOBHUX BUCHOBKie. Ceped HuX,
30Kpema, cucmeMHul, kuli by1o suKopucmaHo i Yac aHanidy MexaHi3aMy CMEOPEHHSI KpUMiHabHO20 3akoHodaecmea
ma (o020 peanidayii K uinicHo2o ssuwa, wo mae neeHi ckrnadosi; doemMamuyvHUl — 3aCMOCO8aHO 3 MEMOK 8USIB/IEHHS
Hedonikie i 8U8YEHHSI MoXueocmel yOOCKOHaIeHHS CMPYKMypu MexaHi3aMy CMEOPEHHST KPUMIHalIbHO20 3aKoHO0Oas
cmea ma (020 pearnizauil; noeiko-ceMaHmMu4YHUU — crpusie no2nubrneHoMy UBYEHHK KamezopiarbHO-MOHSAMIUHO20
anapamy wo00 cmpyKmypu mMexaHiamy po3pobrieHHs1 KpuMiHanbHO20 3akoHodascmea ma Uio20 pearnisauii. ns chopmy-
BaHHSI HOBUX Mi0x0die 00 BU3HAYEHHSI CMPYKMYpU MeXaHi3My CMEOPEeHHS KpUMiHa/lbHO20 3akoHodascmea ma lo2o
peanizauji 3acmocogaHo Memo0 y3azanbHeHHs. Haykoea Hoeu3Ha. Y cmammi 0ocnidxeHo KoHuenmyarsbHi 3acadu
MexaHi3My CmeopeHHs1 KpuMiHaIbHO20 3akoHoOaecmea ma Uioz2o peanizauii. ObrpyHmMoeaHo, W0 KpUMiHaIbHO-pasose
peayreaHHs € NPOUECOM, WO OXOIMTIOE SIK CIMBOPEHHS KpUMIHaIbHO20 3akoHoOaecmea, mak i lio2o peanizauito. [ose-
O€eHO, WO y 8y3bKOMY 3Ha4YeHHI KpUMIHa/IbHO-pasose peayritoeaHHs MOXHa 3eecmu 00 pearizauii KpuMiHaIbHO20 3aKo-
Hodascmea y ¢hopmi GomMpuUMaHHS, 8UKOHaHHS, 8UKOPUCMAaHHSI ma 3acmocy8aHHs1 KpUMIHa/IbHO-Mpaeosux HopM. Bu-
3HavyeHO Uoe2o npedmem, rpasuna peayrnsaHHsi, cmadii ma ¢opmu peanizauil. BucHo8KuU. ApaymeHmogeaHo, Wo
npedMem KpuMiHaIbHO-IPagoeo20 peaysio8aHHs ymeopormbs Homupu 2pynu CycrinbHUX 6iOHOCUH, SiKi 8UHUKarOmMb y
38’A3Ky 3: 1) ympumaHHsIM ocobu 8i0 yHuUHEeHHSI cycninbHO Hebeane4qyHux OisiHb, nepedbayeHux Ocobnugo 4YacmuHo
KK YkpaiHu (y mexax no3umusHoi KpumiHarbHOI 8idnogidanbHocmi); 2) yYUHEHHSIM 3/104UHi8; 3) 3arnodisHHAM WKoOU 8
obcmasguHax, Wo 8UKITIOHYaMb 31104UHHICMb OisIHHS; 4) yYUHEeHHsIM 0cob0ro cycrinbHO HebesneyHux OisiHb, nepedbadye-
Hux Ocobrnusoro yacmuHoro KK YkpaiHu, siki He eusHarome 3/104uHamMu. BcmaHoeneHo, wo KpumiHanbHe 3akoHodascm-
80 po3pobsisitomb came Oris 8pezyrito8aHHs1 CyCrifibHUX 8IOHOCUH, SIKi BUHUKaOMb y 38’513KY i3 84UHEHHSIM 3/104UHY YU
iHWOoe20 cycninbHoO HebesneyHozo disHHSA, nepedbadeHoeo KK Ykpaiu. lNpasuna peaynoeaHHs yux cycrifisHUX 8i0HOCUH
3aKpinneHo y ei0nogidHUX KpUMIHaIIbHO-NPaso8UX HOPMaXx, sIKi € OCHO80K peanizauil KpuMiHanbHO20 3akoHodascmea.
Kpim moezo, dosedeHo, W0 CMBOPEHHsT ma peani3auyilo KpuMiHaribHO20 3akoHodascmea cnid po3ansidamu siKk 83aEMO-
rnoe’si3aHi, o0OHak camocmiliHi cmadii Yu emanu KpuMiHanbHO-Mpasoeoeao pezyrnosaHHs. [Toyamkogoo cmadieto MexaHi-
3My KPUMIHanbHO-Mpasoeoa0 peayreaHHs CyCriflbHUX 8i0HOCUH € po3pobrieHHs1 KpuMiHarbHO20 3akoHodascmea, a
KiHUesot — lio2o peanisauis. Po3pobrieHHs1 ma peanizauisi KouMiHanbHo20 3aKoHodagcmea € He Jiulie NMNeeHUMU KOMIIO-
HeHmamu KpUMiHarbHO-pasogoao peayrgaHHs, a U hopmamu peanisauii KpuMiHambHO-Mpasoeol nonimuku, enemMeH-
mamu mexaHismy Oif KpuMiHarbHO20 npasa, ckiIado8uUMU KPUMIHaIbHO-MPagos8ol npakmuku mouwo.

Knio4yoBi cnoBa: KpuMmiHanbHe 3aKOHOOABCTBO; pearnisauis; MeXaHiaM; KpuMiHanbHa BigNOBIAANBHICTD;
KpVMiHanbHO-NpaBoOBE PErynioBaHHSA; KpMMiHaNbHO-NPaBOBi BiAHOCUHU; KpMMiHANbHO-NPaBoBa HopMa.
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AKTyanbHi npo6nemu po3wyky 6e3BiCTU 3HUKNUX BOAIiB
aBTOTPAHCMOPTHMX 3aco0iB

Mema cmammi — docnidumu ocobnusocmi poswyky 6e3sgicmu 3HUKIUX 800iil8 asmompaHcrnopmHux 3acobis, wo
30ilICHIOIOMb MIKMICBKI ma MiXXKHapoOHi 8aHmMaxHi nepeee3eHHs. BidnogidHo do nocmaeneHoi Memu 8U3Ha4YeHO Mmaki
3ae0aHHs: sucsimnumu cmaH 3abe3neyeHHsi b6e3neku Ha Oopozax MiXMICbKO20 Crofy4YeHHs1 8 YKpaiHi; okpecnumu
npobremu, Wo 8UHUKaOMb y pa3i ompumaHHs 3asieu (MosidomreHHs) npo bessicHe 3HUKHEHHS1 800is ma nid Yac rpoee-
OeHHs1 nepuwioyYepaosux po3uwyKosux 3axo0is; 3’acysamu ¢hakmopu, Yepe3 siki Moxe bymu empaqyeHo 38’5130K 3 800iEM
8aHMaXHo20 mpaHcrnopmy ernpodo8X MPAMYBaHHS MawUHU MDKMICbKUM abo MiXHapoOHUM Mapuwpymom; docridumu
ocobnusocmi 83aemodii opaaHie HauioHansHOI noniyii YkpaiHu ni0 Yac nposedeHHs1 nepuioHepaosux Po3WyKo8UX 3ax0-
dig; cxapakmepu3dysamu cumyauii, nog’a3aHi 3 y4UHeHHAM 37104UHy w000 800is; npoaHanidysamu mMoxnusocmi Hayio-
HasnbHO20 yeHmparbHo20 6ropo IHmepnony; 3anponoHysamu WIisxu onmumidayii pobomu 8 yboMy Hanpsivi; Hagecmu
npuknadu 3 npakmuyHoi disribHOCMI, roe’a3aHi 3 poswykom ocib. Y il nybnikauii po3ansHymo cmaH po38UMKY
mpaHcrnopmHoi iHgbpacmpykmypu Ha 0opo2ax MiKMICbKO20 Criosly4eHHs1 8 YKpaiHi ma Uo20 ennue Ha 3abe3rnedyeHHs
6esneku 80diis. OKkpecneHo npobnemu, wo nocmaroms Mid Yac npuliHAMmMs 3aseu (MogidOMIIEHHS) PO 8CMAaHOB/IEHHS
micuenepebysaHHs1 800is, AKul 30iUCHIOE MiXXMICbKi (Mi>XKHapOOHi) nepeseseHHs, U ocobrueocmi npoeedeHHs nepuioye-
p208ux po3wyKosux 3axoldie. Yeazy akueHmosaHO Ha moMy, W0 po3wykK ocib okpecreHoi kamezopii HeobxiOHO 30il-
CHIO8amu 00HOYacHO y 080X HarnpsiMax: po3wyK 800id ma po3wyK mpaHcrnopmHoao 3acoby. Po3znsHymo cumyauito,
Konu Oekinbka 0cib, nido3prosaHux y 84UHEHHI 31104UHYy wodo 6e3gicmu 3HUKI020, docmaeneHi 0o 8i00ineHHs noniyji.
BanponoHosaHo wrnisixu onmumidayii disiribHOCMI 3 PO3wyKy 6e38iCHO 3HUKUX 800ii8, 30Kpema 3asly4eHHsT MOXIIUGO-
cmel IHmepnony. MemodosnoeiyHy ocHogsy cmammi cmaHosums OianekmuyHull nidxid 0o aHanisy cumyauil wo0o
OompuMaHHsI 3asi8u (rosidomrieHHs) npo be3eicHe 3HUKHEHHsT 800isi. Y pobomi esukopucmaHo mMemodu ¢bopmMaribHOI
nio2iku: aHanis, cuHmes, iHOykuis, 0edykuis, aHasnoeisi, abcmpazysaHHs, a MakoX Cmamucmu4YHUl, CUCMEMHO-
cmpykmypHult memodu U mMemod rnpoeHo3ysaHHsl. Haykoea HoeusHa nybnikauili nonsgeae e momy, Wo enepwe 3a
ocmaHHIi poku 8 YKpaiHi, eu3HayeHo akmyarnbHi rnpobnemu po3wyKy 6esgicmu 3HUKIUX 800il8, wWo 30iliCHIMb
MIiDKMICBKI (MiXXKHapoOHi) nepese3eHHsl. BucHoeku micmsamb rpono3uuii ujo0o onmumidayii disrnbHOCMI 8 OKpecrieHoMy
HanpsiMi: 800CKOHarneHHs 3akoHodaecmea, obnadHaHHS asmoMobinibHUX Oopie Kamepamu 8i0e0CroCMepPEexXeHHs,
micysimu Ansi 8idroYUHKY, nocuneHHss bopombbu 3 npocmumyuiero Ha dopoaax.

Knio4yoBi cnoBa: ocoba, Wo 3Hukna 6esBicTu; BOAiN; aBTOTPaAHCMNOPT; MiKMICbKi (MiXHApOAHI) nepeBe3eHHs;
po3uyk; IHTepnon.

BcTtyn 3HWKHEHHS BoAiiB-ganekobinHvkiB. BogHouac vy

Poswyk 6e3BiCTV 3HUKNUX BOAIiB, AKi 3aicHio- | AépXaBax, WO MEeXyloTb 3 YkpaiHoto, Gesneui Ha

0Tb MDKMICbKi Ta MDKHapOAHi BaHTaxHi nepesesen- | aBTOWNAXax OCTaHHIMV pokamu NpuAINATL Aeaan
6inbwe yearm (Yushkov, V.S., Yushkov, B.S., &

HA (gani — Bofdii), HanexuTb OO0 MNOBHOBAXeEHb :

HauioHanbHoi noniuii Ykpaitm ("Zakon Ukrainy”, | Burgonutdinov, 2014, p. 168). _ _
2015). OcTaHHiMK pokamu cchopmyBanacs TeHAeH- 333"'3‘49”}’ !"pO6ﬂeMaTVle AocCnimKyBanu  TaKi
Lisi [0 3poCTaHHs o6CsAry BaHTaxHWX nepeseseb | BYeHi: B.Tl. baxiH, B.[. EGpHvas, M. M. Bypnakos,
aBTOMOGINLHAM TPAHCMOPTOM, BOAHOYAC, ykpaiHce- | A- @. Bonobyes, 1. A. Bopobitos, |. . FpevaHin,
Ke aBTOAOPOXHE rocnogapctBo He Bignosinae | |- O- Ayweiiko,  O.H.Kapnos,  B.B. Kusses,

€BpOnericbkuM  cTanpaptam, Hacamnepen ue | A O.Komnawieus, M. B.JlopeHu, F [. Monpanies,
MOB’SI3aHO 3 HE3aA0BINbHUM piBHEM po3suTKy Tpan- | 4. V. Hukudopuyk, K. O. Hannurcekuid, M. T1. A6nokos.

crnopTHoOi iHpacTpykTypu (Tesliuk, & Tkachenko,

2017). Kpim uboro, 3Ha4Hi 4insaHkW gopir MiXMiCbKo- MeTa i 3aBAaHHA AOCHiAXEeHHsA

ro CMony4yeHHs NualTbCA Mo3a YBarow MnpaBo- MeTa cTaTTi — 4OCRIAMTM OCOBNMBOCTI PO3LLYKY
OXOPOHHUX | KOHTPOJIOIOUNX OpraHiB, siki 3abesne- | GessicTM 3HMKNMX BOAiiB aBTOTPAHCMOPTHMX 3aCo-
4yloTb Gesneky Ha TpaHcnopti (“Zakon Ukrainy", | Gig, wjo 3gificHIOIOTL MKMICbKI T8 MiKHApOAHi BaH-

1994). Le HEraTMBHO NMO3HA4AETLCA Ha ONepaTuBHIN TaxHi nepeBeseHHs. BiAnoBIAHO 0O NOCTABMEHON
0o0CcTaHOoBLj 1 CTBOPOE NepeayMoBu Ansi 6e3BicHOro

© Hukndopuyk 1. M., Yemepuc [. 1., 2019
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MEeTW BWM3HAYeHO Taki 3aBOaHHSA: BUCBITIIUTKU CTaH
3abe3neyeHHn 6Ge3nekn Ha goporax MiKMICbKOro
crnonyyeHHsa B YKpaiHi; okpecnutu npobnemu, Lo
BMHUKAIOTb Y pasi OTpMMaHHSA 3asBu (NOBigOMIEH-
HA) Nnpo 6e3BiCHe 3HWKHEHHS BOAIA Ta Mig 4ac npo-
BeEHHS MepLUOYEpProBnX PO3LUYKOBUX 3axofis;
3'sicyBaTu hakTopu, Yepes siki Moxke 6yTu BTpayeHo
3B’A30K 3 BOLIEM BaHTaXHOro TPaHCMOPTY BMpPO-
OOBX NPAMYBaHHA MaLLUMHU MiKMICbkMM abo MixHa-
poOOHWM MapLUpyTOM; AOCAIAMTU OCOBMNMBOCTI B3ae-
MOZAIT opraHiB HauioHanbHOT noniuii YkpaiHu nig yac
NpoBeAeHHSA MepLIOYEProBMX PO3LUYKOBMX 3axX0fiB;
cxapakTepusyBaTtu cuTyalii, NOB’A3aHi 3 YYUHEHHAM
3M04MHY LWOAO0 BOAiS; NpoaHaniayBaTtv MOXIIMBOCTI
HauioHanbHoro ueHTpanbHoro 6topo IHTepnony;
3anponoHyBaTy LWAXK onTuMisaLii poboTn B LbOMY
HanpsaMi; HABeCTU NPUKNAAM 3 NPaKTUYHOT LiANbHO-
CTi, MOB’A3aHi 3 po3LlyKkoM ocib.

Buknap ocHoBHOro marepiany

BesBicHe 3HMKHEHHSI OCib aHani3oBaHoi kaTeropii
TpannsdeTbes 3pigka. OKpemoi CTaTUCTMKM CTOCOBHO
po3LyKy 6e3BiCHO 3HMKIMX BOAIIB B YKpaiHi Hemae.
OpgHak y npoueci 06MiHy OOCBIiAOM 3 onepaTUBHUMU
npauiBHMKaMN HU3KM nigpo3ainis HauioHanbHOI no-
niyii YkpaiHm 6yno 3'sicoBaHo, L0 Taki BUNagKN Han-
YyacTilwe TpannaTbCca B pavioHax, Ae BENuKI nignpu-
€EMCTBa BUMYCKalOTb NPOAYKLI0 Ha eKcnopT i MaloTb
BMacHi M OpeHOOoBaHi aBTOTPaHCMOPTHI  CTaHLUiIl.
OkpecneHi cutyauii 6e3BiCHOro 3HUKHEHHSA MOTPeby-
I0Tb OOCHIMKEHHS Y 3B'A3KY 3 BUHMKHEHHSAM HU3KK
npobnem nig yac 34iINCHEHHS PO3LLYKY.

Ha MOMeHT oTpvMaHHA 3asBu (NOBIZOMIMEHHS)
npo 6e3BiCHE 3HWKHEHHS BOfiA BaHTaXHOro aBTO-
Mob6ins, WO BiANOBiAae 3a nepeBe3eHHs Ha 3HauYHI
BiACTaHi, HEBIAOMUMM 3anuLLIaKTbCH MicLe3Haxo-
DKEHHS sIK BOAjs, Tak i TpaHCNopTHOro 3acoby.

Y GinblIOCTi €BPONENCHKNX KpaiH, 30Kpema i B
YKpaiHi, 3 EKOHOMIYHUX | TEXHIYHNX MIpKYBaHb BUKO-
pucToBytoTb cianosi Taravi (Gorev, 2008, p. 23-27).
Bogii Takux aBTOMOGiniB Han4yacTille cTaloTb noTe-
pninummK y cnpaeax Uiei kaTeropii. PipMa-3aMOBHUIK,
Hanpuknag, opeHaye Hanisnpuwyin y  dipmu-
nepeBi3HMKa, NPOTE TArad MOXe HanexaTtu TpeTin
ocobi, a Bofdi Mellkae B iHWIin obnacti. Y pasi
BTpaTW 3 BOAIEM 3B’'A3KY, MOr0 pOAMYi 3BEpTarThCA
B Hanbnwk4yumm opraH noniuii. Akwo BaHTax B 00y-
MOBIEHUI CTPOK He NpubYB, dhipma-3aMOBHUK 3BEP-
TaeTbCA OO0 NONiuii 3a MiCLeM po3TallyBaHHS LEHT-
panbHOro ocpicy Ta nosigomnse npo ue dipmy-
nepeBi3HMKa, MpauiBHUKN SKOT TeX, He Mawuun
3B’A3Ky 3 BOIEM, NOBIOMMSAIOTL opraH HauioHanb-
HOT noniuii YkpaiHn. Yac cnnuBae, a uen caktop
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Bigirpae BupillanbHy ponb y cnpaBax aHaniaoBaHoIl
KaTeropii — Bif HbOro 3anexuTb LUBWAKICTb peary-
BaHHSA ekinaxiB naTpynbHOI Moniuii, aki nepwuMmn
npubyBawTb Ha Micue nogii, Ta cnigyo-
onepaTMBHUX FPyn, a TakoX B3aeMHe iH(OPMyBaH-
HA opraHiB HauioHanbHOI noniuii YkpaiHn. Baxnu-
BMM € YMiHHsI onepartopiB cnyxbu «102» n onepa-
TUBHMX YEProBMX LUBUAKO Ta MPaBUITbHO 30pIiEHTY-
BaTMCs B CUTyalil, BU3HAYUTWU, XTO 3asdABHUK, Ae
Micue nogii, opraHizyBatu skicHMI 36ip NepBUHHOIO
mMatepiany, AOTPUMYKOHYUCbL BUMOT IHCTPYKLUIi, L0
pernameHTye nNOpsSAOK pearyBaHHA Ha 3asiBU Ta
nosigomnenHs ("Nakaz MVS Ukrainy", 2018),
Ta IHCTPYKUIT LWOoAo opraHisauii B3aemogii Mk nig-
posainamu ("Nakaz MVS Ukrainy", 2017).

HocnigHuk  [0. B. JlopeHy obGcToloe  OyMmKy,
LLO Ha Taki cuTyauii BNAMBaKOTb Pi3HOMaHITHI dhak-
TOpW, 3-MOMIK SKMX [OOUiNbHiWe po3rnsgaTtu
couianbHO-eKOHOMIYHI, couianbHO-NCUXONOTiYHi
W  opraHisauiiiHo-ynpaBniHceki  (Lorenc, 2017,
p.338). 3 ormagy Ha Te, WO 3a Mmarepianamu
npo caktm  6e3BICHOrO  3HWKHEHHSA  BOAIIB-
AanekobinHMkiB  34ebinboro ocoby po3LyKYHTb
npoTsrom obu, To6To A0 BHECEHHS BigOMOCTEN B
€OVHUN peecTp AO0CYAOBUX pO3CrigyBaHb, aBTOpM
BBaXKalOTb 3a OOLiNbHE akUueHTyBaTu yBary CniBpo-
GiTHMKIB noniuii, AKi 3agisHi B po3wyky 6e3BicTu
3HUKNUX BOAIIB, HA YMHHMKAX, 4epe3 sKi 3 HUMU
Moxe OyTM BTpayeHo 3B’30K, a came:

— BiCYTHICTb 30HM MOKPUTTS onepaTopiB MoOi-
NBbHOTO 3B’A3KY MiX MicTaMu Ta/abo TexHiYHi He-
CNpaBHOCTI 3ac06iB 3B’A3KY;

— BiACYTHiICTb 06nagHaHMX Miclb BiAMOYMHKY 1
TEXHIYHOro 0OCMNyroByBaHHS;

— MPAMYBaHHA 3a MapLUpyTOM Y HiYHWA 4ac
ofHoro Bogis 6e3 HanapHUKa;

— BUMYLLIEHA 3YMWHKA 3 TEXHIYHUX NPUYMH;

— OOPOXHBO-TPAHCMOPTHA NPUroAa;

— YXKMBaHHS CIUPTHUX HaMoiB;

— BUKOPWUCTaHHA NOCNYT MOBIiN, sKi «NpaLlolTb»
Ha Tpacax no6rnM3y BENUKNX MICT;

— OYiKyBaHHs1 B MYHKTi NPOMYCKY Yyepes Aepxas-
HUIN KOPOOH;

— YUYMHEHHS 3M104MHY LWOoJo BOAIS.

Llen nepenik He € BudepnHuM. Ha Hawy
AymKky, 3abesnedveHHio 6esneku BofiiB, nonepe-
PKEHHI0 6e3BiCHOro iX 3HWKHEHHSI W PO3KPUTTIO
3M0YMHIB Ha aBTOLWMAXax CNpUSTMME pPO3BUTOK
TPaHCMNOPTHOI IHPPACTPYKTYpH, 30KpeMa BCTaHOB-
NEHHA Kamep 30BHILUHbOrO BiLEOCMOCTEPEXEHHS.
Ha nepekoHaHHa E.[l. MonganieBa, KOHTpPOSb
OOUINbHO 3[4iNCHI0OBATM Ha fJinsgHkax Jopir nosa
HaceneHMMKn MyHKTamun, Ha nig'isgax 0O BeNMKuX
MICT, aAMIHICTPaTUBHUX LEHTPIB, BaHTaXHO- i
nacaXxunpoyTBOPIOBaNbHUX KOMIMMEKCIB, Yy 30Hax
nepeTuHy i npunernux A0 HMX, a TaKoX Ha
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AinsHkax 3 ocobnueumn ymoeamu pyxy (Moldaliev,
2016, p. 116).

YBary opraHiB HauioHanbHOT noniuii YkpaiHu
cnig, akueHTyBaTM Ha Bunagkax, Konu BOAiN CTaB
XKepTBOK 3noumHy. OkpecrneHum cuTyauiam nputa-
MaHHi Taki 03HaKu:

— BIACYTHICTb Y pOAMYIB MOXIMBOCTI BCTAHOBU-
TV TenedOoHHUA 3B’A30K 3 BOAIEM B OOYMOBREHWI
yac;

— BiACYTHICTb Yy npeactaBHUKIB dipMK 3a Mic-
LuemM poboTN MOXITMBOCTI 3B’A3aTUCA 3 BOLIEM;

— nocTavyanbHUK (BfTACHUK TPaHCMOPTHOro 3a-
coby) He MOXe BCTaHOBWTU KOHTaKTW 3 opraHisaui-
€10-3aMOBHMKOM (Y BWMagKy BBEAEHHA B OMaHy
nocTtavarnbHMKa NOCNYr NepeBe3eHHs LUMSIXOM 3M10-
YMHHWX Qi 334N OOCTaBNSAHHS BaHTaXy B XWMOHWUNA
MYHKT NPU3HAYeHHS);

— HasABHICTb Y BOAIA 3HAYHOI CyMM roTiBKM Micns
onnaTtu 3a ToBap;

— BMSIBNEHHSI MOKUHYTOrO TPAHCMOPTHOrO 3aco-
Oy, Ha siIKOMy nepemiliaBcs pO3LUyKyBaHWW, nepe-
OyCiM — 3 03HaKamMu BUKpPaAEHHS BaHTaxy, cnigamm
KpOBIi TOLLO;

— OTpMMaHHA noBsigoMneHHs ©6e3nocepegHbO
Big Bogdis abo TenedoHOM Bif CTOPOHHIX OCib.

Ha Hawy pgymky, gns ontumisauii poswyky
HauioHanbHin noniuii HeobxigHO opraHisoByBaTH
3axo4M 0AHOYacHO y ABOX Hanpsmax:

1) poswyk Bogia. BukoHaHHA nepepbaveHux
HOPMaTUBHO-MPABOBMMW aKTamu MNepLUIOYEeproBmnx
3axogiB i npoBeAeHHs cnigunx (po3LwykoBux) Ain 3a
6e3BiCHOro 3HMKHeHHs. Cnig akueHTyBaTu yBary Ha
BigNpaLUoBaHHI 3B’A3KIB 3a MicLemM poboTU po3Lly-
KyBaHOro Ta BCTaHOBIIEHHI MiCLI€3HaXOKEHHS MO-
GinbHoro TepmiHana (4. 1 cT. 268 KIIK YkpaiHn).
Takox BaknMBO oTpumaTK iHopmauio Big poandis
BOAis NP0 MOro aHTPONOMETPUYHI 1 iHLWI AaHi, HeoO-
XigHi ansa Toro, wob nocTaBMTU Ha LieHTpanisoBa-
HUA OOnNiK, OronocuTN B MiXKHAapOAHMI po3wyk. Lle
3abesneunTb ycebiyHe iHOPMYBaHHS, LIBUAOKICTb
pearyBaHHs1, AKiCTb HanoBHEHHA 6a3n JaHux, none-
ruutb crnigyomy npouec gonuty. OpieHTOBHUN
nepenik uUMx nuTaHb cdopMynboBaHO B Tabn. 1
(Nykyforchuk, & Chemerys, 2017, p. 40):

Tabnuus 1

iEHTOBHUW Nepenik NUTaHb, sIKi HeoO6XiaHO 3’sicyBaT B pa3i 6e3BiCHOro 3HMKHEHHSA BoAis
(o) 6 sacy 6

MuTaHHA, Wo HeobXigHO
3’sicyBatn

daKkTU4Hi gaHi

MpumiTtkn

O6CTaBUHN  3HUKHEHHA Ta
nacnopTtHi gaHi  6e3BicHO
3HUKIOT 0cobun

e, konn, xT0 6e3BiCTM 3HUK, 3a sKUX 0OCTa-
BuH, MNIB, agpeca melukaHHSA, cepisa Ta HOMep
nacnoprta, KaM i KOnu BuAAHWA, 3acobu
3B'A3Ky, HOMepu OaHKIBCbKUX KapTOK, AKUMW
couianbHUMM  Mepexamu  KopucTyBarnacs
ocoba

Konii pgokymeHTiB, WO noc-
BiguytoTb 0coby, choTorpadii
HanexXHoi SAKOCTi, JOKYMEHTU
Ha TenedoH

[aHi Ha TpaHcnopTHUI 3aci6
i HaniBNpuyin

Konii JokymMeHTiB (3a HasiBHOCTi), BCTAHOBMEH-
HS  igeHTUdIKaLiMHUX O3HaK TPaHCNOPTHOro
3acoby, 06’em nanvea B 6aKy TOLLO

AKiCHi POTO3HIMKM TpaHCno-
pTHOro 3acoby

[opnaTkoBi BigOMOCTI

OcobnmnBOCTI MOBEAIHKM, HasIBHICTb CyaUMOC-
Teln, aBTOTPAHCMOPTY, 30p0i, YMOBU MELLKaH-
Hsl, ynogobaHHsi Ta 3axonfeHHsi, AaHi poandis
B IHLIMX HAceneHux MyHKTax i 3a KOPAOHOM.
HasBHicTb 6nu3bkux cTocyHkiB. Micusa Has-
YaHHs,, poboTn. KoHTakTM koner. 3acobu
3B’A3Ky. HanpsMu MOXNIMBOro npsiMyBaHHA
©6€e3BiCHO 3HMKMOI 0CObU

MoXXnMBIiCTb 3HMKHEHHA 3a
KpUMiHanbHnx o6cTaBuH

Lo rosopuna ocoba nepen 3HWKHEHHSM, 4M
Oynn KoHMNIKTHI cuTyauii, € BOpOrn, 4n He
Hagxoaunu Ha agpecy norposu, nigo3pini
A3BiHKM TOWO. HasBHICTb 3HaYHMX CyM rpoLuewn
abo iHWKX uiHHocTen, 6oprie

AHTpononoriyHi aaHi (3rigHo
3 BMi3HaBasIbHOK KapTOH))

Bik (Ha Burnag), crtatypa, 3picT, po3mipu rono-
BHOro ybopy Ta B3yTTs, TaTylBaHHSA, Cnigu
onepawin, amnyTauii, BaauM po3BUTKY, MPOTE3N,
cTtaH 3yb6iB, dhopma obnuyys, onmc BoroccH,
Hoca, ryb, ninbopigas, oven, ocobnmBoCTi
MOBEHHS!, TOMIOC, XPOHIYHI 3aXBOPIOBAHHS,
rpyna kpoBi. Okpemo 3asHauvTu, y uwo 6yB
OASArHEHUN, SIKi MaB 3MiHHI pedi

3’sicyBaTu, y SIKUX MEANYHUX
3aknagax nikyBanacs 3Hukna
ocoba, Ans BUITyYEHHS Kap-
T 3y6iB i Megu4HoOI KapTu
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3a3HayeHu nepenik He € BUYEPNHUM i MOXe
OyTM [ONOBHEHUW BIONOBIAHO OO 0OCTaBWH
©e3BiCHOro 3HMKHEHHST 0coou;

2) po3LwyK TpaHCnopTHOro 3acoby. Komnnekc
nepLlioveproBmx 3axofis i noganblui cnigyi (pos-
LUYKOBI) Aii 3OiACHIOITL aHanoriyHo SIK 3a Hesa-
KOHHOrO 3aBONOAiHHA TPaHCMNOPTHMM 3acobom
(cT. 289 KK YkpaiHn), npoTe cnig akueHTyBaTh Ha
BigNpaLoBaHHI BepCii «3MOYNH YYMHEHO 3MOYUH-
HO rpyMnoto, siKka crneuianiayeTbcs Ha rpabexax i
po36inHnx Hanagax». [NpoBegeHHs cnigyuux Aain
LWoAO YneHiB 3MOYMHHOI  rpynu  (nepegycim
«BignpauloBaHHA» nigepa 4M opraHizatopa 3no-
UMHY) BUPI3HAETLCA 3HAYHMMMK TpyAHOLLaMu Ons
cnigumx y cnpaBax 3a3HayeHoi kaTeropii Ta not-
pebye 3any4yeHHs OodaTKOBMX cun noniuii
(Tsybenko, 2018, p. 209).

Take NPOTUCTOSIHHA 3aroCTPIOETBCH, KOMU
AeKinbkox ocib, npuyeTHUx 0o 6e3BiCHOro 3HUK-
HEeHHS BOAisl, AOCTaBMNATbL A0 noniudii. 3 MeTowo
MacKyBaHHs1 BOMBCTBa nig 6e3BiCHe 3HMKHEHHS
npuyeTHi 0cobM MalTb AOCTATHBO Yacy Ans 3HU-
LLIeHHs1 abo MpUXOBYBaHHSA CNigiB 31104MHY (3ako-
nyBaHHs abo 3aMypoBYyBaHHA Tpyna, BUBI3 aBTO-
Mo6ing y BigganeHi Micus, 3HULLIEHHS CrigiB Kpo-
Bi Towo). TomMy Ha AonuTi 3MOYMHLI 3a3Bu4an
NoBOOATLCHA CMOKIMHO W yNeBHEHO, 3a3ganerigb
nigroTysaBLUM BigMNOBiQi HA MOXIMBI 3aNUTaHHS.

TakTvka BignpautoBaHHS 3a3Ha4yeHMX ocid y
Takin cuTyauil BiApI3HAETbCA 3 OrNsay Ha piBeHb
006i3HaHOCTI NpauiBHMKIB onepaTMBHOrO Miapo3gi-
Ny WOA0 XapaKTePUCTUKM LMX OCiD, iX KinbKOCTI,
pOni KOXHOTO i 0OCTaBWMH YYUHEHHS 3M104UNHY, ane
060B’A3k0BO HEOOXIAHO:

— MaKkcumarnbHo 3ibpaTu gaHi Ha gocTaBne-
HUX OCi0;

— WWBMAKO BIiAOKPEMUTU MOMWUIIKOBO [OCTaB-
neHmnx ocib Big OCHOBHUX PirypaHTiB;

— YHEMOXITMBUTWN CMINKyBaHHA [OCTaBNEeHUX
MK cobolo Ta i3 30BHIWHIM cepefoBuLLEM 3a
MeXxaMu BigaineHHsa noniuii;

— 3abopoHuTn oTpmmyBaTu Byab-Ski pedi;

— BUKINIOYUTU  MOXMUBICTb  KOpUCTYBaTUCA
Oyab-skMMuM 3acobamu 3B’A3Ky.

Take «BignpautoBaHHS» 0OMeXeHO BCTaHOB-
JNIEHNM 3aKOHOM TPaHWYHUM CTPOKOM nepebyBaH-
HA OCi0 Y BigAineHHi noniuii.

Cnig 3ayBaxuTy, WO ANS Taknux cuTyauin npu-
TamaHHe MPOTUCTOSIHHSA CTOPIH, TOMY BaXXKITUBUM €
BMiHHSI OnepaTUBHMX MpauiBHUKIB CNPOrHO3yBaTu
MOXITMBI BapiaHTU MOBEAiHKM LOCTaBNeHUX ocio,
TOMY LIO 3M0YMHUi BMOYOOBYIOTb BRACHY TiHit0
noBeAiHKM BiAnoBiAHO OO HasBHMX ymoB. [lig 4ac
OTPVYMaHHSA onepaTuBHOI iHbopMaLlii NpaBooXopo-
HUi MOBMWHHI cnoYaTtky NpuainuTK yBary TMM OCO-
D0am, ski nerwe MAayTb Ha KOHTAKT i SKMX MOXHa
CXWNMUTU JaBaTu MoKa3aHHdA, TOOTO MCUXIYHO
cnabwmm (Le nepeBaxHO XiHKW, paHille He cyau-
Mi, ocobu, Lo CTpaxaalTb Ha arkoroniam, HapKo-
MaHu Ta iH.). BaxaHo cTBopuTK B Takmx ocib Bpa-
XKEHHS, Lo IXHIN cniBy4YacCHWK yxe AaB 3i3HaBarbHi
MoKasaHHHA, MPUYOMY He Ha «KOPUCTb» IHLLIOrO.
lMoka3aHHs ocobu, fka nepwa nodana ChnpusaTh
CniacTBy, BMKOPUCTOBYIOTb, LOO CMOHyKaTW iHLY
0aTu NpaBauBi CBiAYEHHS.

[onomort B AOCRIMKEHHI Takux CuTyauin
MOXe 3aCTOCyBaHHA MaTeMaTU4HUX MoAenewn,
3aBOSAKM SKMM (POpMari3oBaHO MOXHa CMpPOrHO3y-
BaTW NoBediHKy AOoCTaBneHux ocib. MatemaTuyHy
TEeOopito KOHMMIKTIB BMBYaOTb 32 JOMOMOrO Teopil
irop (Goriainov, 2002, p. 52). Y uin Teopii € npuk-
nap «gunema 6aHguta» (Ha OymMKy aBTOpiB CTaTTi,
OOUINbHO 3acTocyBaTW 3asHavyeHy MaTeMaTU4Hy
MoZenb Mg Yac «BignpautoBaHHSA» Ocib Lwoao po-
3wyky 6e3BicT 3HMKIOro). 3asHayeHa Mogenb
I'PYHTYETLCA Ha TOMY, WO B GinbLIOCTi KpaiH CBITY
Onsa rpynu niogen, Ski BYUMHWAM 3M04YUH Y 3MOBI,
nepenbadeHo TpyBaniWmni TEPMIH YB'A3HEHHSI, HiX
AN 3MOYMHLSA, WO YYMHUB 3M0YMH OOHOOCIGHO.
MoxHa 3mogentoBaT YMOBW TakK 3BaHOI rpy Biano-
BIOHO [0 YKPAiHCBLKOro 3aKoHOAaBCTBA N BM3HAYU-
TN MEeTy — BCTaHOBUTK MicLienepebyBaHHs 6e3Bic-
HO 3HUKNOI ocobu. Cnig 3ayBaxutn, WO NOETbCA
npo BOMBCTBO, 3a sike B 4uHHOMY KK Ykpainm
nepenbadeHo nokapaHHs y BUrNagi no3baBrneHHs
Boni Big 10 go 15 pokis, a Tak 3BaHUMU FPaBUSAMU €
0cobu, MPUYETHI OO 3MOYMHY.

Y mMaTemMaTU4Hin Teopii irop BapiaHTX NoBesiH-
kv Ta il Hacnigkn 300paxyoTb y BUrNsa4i tabnuui.
3a OCHOBY MOXHa B3ATM Tabnuuto 2 1 iHTepnpeTy-
BaTW il 3rigHO 3 YKpPAiHCbKMM 3aKOHOL4ABCTBOM.

Tabnuus 2

BapiaHmu nosediHku 3ampumaHo20 ma eidnoegidasbHicme
32i0HO 3 HOpMaMu yKpaiHCbKO20 3aKkoHodaecmea

Ocobu, npuyeTHi fo

6e3BiCHOro 3HUKHEHHSA BapiaHTu noseaiHky

MoxnuBui TepmMiH yB’A3HEHHS

IHWi BapiaHTH
B MeXaXx 3aKOHYy

3i3HaeTbcs, akTUBHO

TpuMaHuin 1 .
Satpuma Jonomarae cnigcrTay

MiHimanbHWI CTpoK abo NpU3HaYeHHs!
noKapaHHSA HWXKYe Bif, HAWHMXYOT
Mexi, 3rigHo 3i cT. 69 KK Ykpainu

Moxnusictb 6yTn
CcBigKom

3atpumanunin 1 He 3isHaeTbcs

MakcMManbHWUiA TePMiH YB’A3HEHHS

O6TsXNMBI 06CTaBUHK

3i3HaeTbcs, akTUBHO

TpyuMaHuin 2 .
Satpuma Jonomarae cnigcrTay

MiHimanbHWI CTpoK abo NpU3HaYeHHs!
noKapaHHSA HUXKYe Bif, HAWHXYOT
Mexi, 3rigHo 3i cT. 69 KK Ykpainu

Moxnusictb 6yTn
CcBigKom

3atpumanui 2 He sisHaeTbcCA

MakcrManbHWUiA TEPMIH YB’A3HEHHSI

O6TsxNMBI 06CTaBUHK
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BuknageHy Bulle iHgopMauilo nigTBEPIKYIOTb
MartepianuM OOCHIMKEHHS: SKWO ocoba 3i3HaeTbCs,
TO MOXe OTpUMaTK MiHIManbHUA CTPOK YB'SI3HEHHS,
SKWO Hi — npu3HayalTb MakCUMarnbHWA CTPOK
(Nykyforchuk, & Chemerys, 2018, p. 78-80).

Cnig akueHTyBaTV yBary M Ha MOXIMBOCTI Oro-
NocUTN aBTOMODINb Yy MiDKHAPOAHWIA PO3LLIYK i BUKO-
puctoByBatu 6a3n gaHux IHTepnony, siki MICTATb
Taki BigOMOCTi:

— PO BfacHWKa TPaHCMOPTHOro 3acoby, 3apee-
CTPOBaHOro 3a KOPAOHOM;

— Npo gaTy i Micue NocTaHoBKU Ha obnik TpaH-
CMOPTHOro 3acoby UM 3HATTS 3 061iKY;

—npo igeHTudiKauinHi  03HaKK
aBTOMOGiNst Ta NOro HOMEpPHi 3HakKu;

— igeHTudikauiiHi 03HakM peecTpauinHux Oo-
KYMEHTIB TPaHCMOPTHOro 3acoby.

Yepes IHTEpnon MoxHa 34iNCHUTU 0OMiH iHdop-
MaLlieto CTOCOBHO MOPSIAKY MOBEPHEHHSA BUKpaOEeHOo-
ro TPaHCMOPTHOrO 3acoby 3aKOHHOMY BITACHMKY
(Cherniavskyi et al., 2011, p. 44). Y ubOMy KOHTEKCTI
cnig, 3asHayaTty, Wwo npobrnemmn MikHapOAHOI TpaHC-
nopTHoi 6es3nekn cTalTb Aedani akTyanbHIiWnmu,
OCKinbkn B enoxy rnobanisauii He3akoHHe 3aBOSO-
AiHHA TpaHCNopTHUMKU 3acobamMmn € eKCnopTHO opie-
HTOBaHUM, «PYXOMOIO BarnkTOK», 30Kpema [Ans
diHaHCYBaHHA Tepopu3My | TpaHCHaUioOHaNbHUX
OpraHi3oBaHMX 3MOYMHHMX yrpynoBaHb (Lantsman,
2013, p. 158). MNepeaycim Lie CTOCYeETHCA BOAIIB, LU0
34IMCHIOITb MDDKHApPOAHI BaHTaXHiI nepeBe3eHHs,
KONU nepeBo3ATb LiHHUI BaHTaxX.

PosrnsaHemo npvknagu 3 npakTU4YHOI AignbHOCTI
B UbOMY Hanpsmi aBTopiB cTaTTi. 3oKpema,
2015 poky fo BigaineHHs noniuii Hagivwno nosigo-
MIeHHSA npo 6e3BiCHE 3HUMKHEHHS BOAIA i3 CignoBUM
TArayem, KM 30INCHIOBAB NepeBe3eHHsT CUPOBUHK
(maTokM) 3 KpOXManbHOMATOYHOrO KOMOiHATy B
[HinponeTpoBcbkii obnacti o Pecny6niku Binopy-
ci. Bogis i mawuHy 3Hanwnmn Bnpodosx Aobun yepes
MiCLIEBUI NMYHKT MUTHMLI, Ae B6yno oTpyumaHo Home-
py MOBINbHUX TepMiHaniB ycix BoAiiB, ski nepeso-
39Tb MaTOKy UMM MapLipyTom (6nm3bko 50 HomepiB
TenedoHis). lig yac TenedoHHOI pO3MOBM 3 KOX-
HUM BogieM Oyno BCTAHOBIEHO, WO PO3LUYyKyBaHa
MalUWHa CTOITb Nobnmn3y aBTO3anpaBOYHOI CTaHUii
Ha TepuTopii cycigHboi obnacTi. licna BWi3gy Ha
Micue B npoueci BignpauoBaHHsa iHopmauil BcTa-
HOBIEHO MiCLI€3HAaXOMKEHHS TPAHCMOPTHOrO 3acoby
Ta BOfis, KN Y HETBEpPe3OMy CTaHi MaB iHTUMHWIA
3B’A30K 3 MiCLLeBOI0 MOBi€D Ta LWOAO skoro Oyno
BYMHEHO LLUaxpancTeo.

2016 poKy NpaBOOXOPOHL PO3LUyKanu iHLIOro
BOAisA, SIKMI NepeBo3nB BEH3NH Ha TAradi 3 aBToUU-
CTEPHOI. 3MOBMUCHMKN, BUKOPUCTOBYIOUM (DIKTUB-
HUAW CcanT, AOMOBMUIMUCA 3 MOCTadanbHUKOM Mpo
JocTtaBky GeHsuHy i3 3aBoay, pO3TallOBaHOro Ha

iHO3eMHOro
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JlyraHwmHi, oo IBaHo-®paHkiBcbKkoi obnacTti. Konu
aBToOLMCTEPHA NpsiMyBana TpaH3MTOM Yepes iHLWuiA
PErioH, 3MOBMUCHUKA OBMaHHUM LUNAXOM 3MYCUIK
npeacTtaBHMKIB  pipMU-NOCTavanbHUKa  3MIHUTUK
KiIHLEBUIA NYHKT Npu3HayeHHs. MaluvHa npmubyna Ha
NPOMiXXHY HadTonepenuBHy CTaHLilo, a BoAid nig
3arpo30l0  3aCTOCYBaHHSA (Pi3MYHOrO  HacWibCTBa
3MYyCWMM BIiOKPUTW KPaHW W CMOPOXHUTU LUCTEPHY
B MigroToBneHi emMHocTi. Y Boais 3abpanu mo6inb-
HUIM TenedoH, BMBE3NM Ha 3HA4HY BigCTaHb i NMOKK-
HYNM 3a MeXamMu HaceneHoro nyHkTy. [oTepninun
YyrpoOAOBX TPMBaNoro 4acy mnoBepTaBCHA MillKu
00 MaLuMHW, WO YCKagHMno Aii noniuii yepes BTpa-
YeHui yac.

MowwrpeHnMn € i NnaTteHTHi 3no4YnHK, To6TO BU-
nagkvM NpoAaxy nocTavyarbHUKOM 3HAYHOI KiflbKOCTI
6eH3nHy 6e3 odhopMIIeHHS BigNOBIAHOI JOKYMEHTa-
uii. Tak, Hanpuknag, BOAIM noBepTaBcs nicnsa Bia-
PSAXEHHS OO CBOro ob’ekta, Ha HbOro Byno BYMHe-
HO Hanag, 3nouvnHUi Bigibpanu 3HauHy Cymy roTiBKW.
Cxoxi cuTyauii TpannsiTbcsa Takox 1 y cdepi ne-
peBe3eHb CinbCbKorocnogapchbkoi NPOoAYyKLUIl: nig vac
300py BpoOXato, KON oprarisauii 3agns YHUKHEHHS!
onogaTtkyBaHHS  34INCHIOITb  onepauii  Kynieni-
npoAaxy 3epHOBUX KyNbTyp, YHUKAKOUN TaK 3BaHUX
dopmanbHocTen abo, $sK BOHWM  Ha3UBaKThb,
«Mo gpyrii citui» (6e3 odiuiiHoro odopMneHHs
BignosigHoi Byxrantepcbkoi AokymeHTauii). Lie €
06CTaBMHOK BYMHEHHA PO36iHMX HanagiB CTOCOB-
HO Takux BOAIIB (SKi NepeBO3siTb 3HAYHi CyMU rOTiB-
kn). MNicng BYUMHEHHs Hanagy Ha BoAis KepiBHULTBO
SIK NnocTayarnbHUKIB, TaK i 3aMOBHUKIB HaMaraeTbCs
npuxoBaTn uUen pakT Big noniuii, ocTepiraynch
npuBepHyTM pJo cebe yBary Ta CNPUYUHUTU
nepeBipKy BiAMOBIAHMMWU OpraHaMy rocrnoaapCbKol
OiANbHOCTI TOLLO.

HaykoBa HOBM3Ha

HaykoBa HoBM3Ha poboTK nomnsrae B TOMy, LUO,
3 ornagy Ha nigBULLIEHHSA IHTEHCUBHOCTI BaHTaXHMUX
nepeBeseHb aBTOMOBINbHMM TpaHCNopToMm,
B YKpaiHi JOCnimXeHO akTyanbHi npobnemu posiy-
Ky ©e3BiCTM 3HWMKNUX BOQjiB, LWO 34iACHIOITb
MDKMICbKi Ta MiKHapogHi nepeBe3eHHs. Cdopmy-
NbOBaHO TEOPETUYHi MOMNOXEHHA N NPAKTUYHI peKo-
MeHaauii Aansa npaBOOXOPOHHMX OpraHiB  LWoAo
3abe3neyveHHa ©es3nekn Ha [poporax MiXKMICbKOro
CMony4eHHs B YKpaiHi, 30kpema po3Lwyky 6e3BicTu
3HUKNUX BOAiTB-AaneKo6inHUKIB.

BucHoBKu

OcTtaHHiMK pokamn B YKpaiHi 3acagn po3BUTKY
TPaHCMOPTHOI iHPaCTPyKTypu Ta 3abe3neveHHs
Ge3nekun BOAiiB Ha Tpacax no3a Mexamm HaceneHux
MyHKTIB ~ JOCNIAXYIOTb  HEAOCTaTHbO  aKTUBHO.
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YHacnigok ubOro MOLWWPEHVMU € BWNagkwu, Komnwu — MOCUMNUTM  3aX0AN CTOCOBHO 6opoTbbu 3
BOAIT ONMHAITLCA B HEBe3neYHnx cutyauisax i woao | npocTUTyuieto Ha aBTownsaxax YkpaiHu;

HUX MOXYTb YYUMHATM 3MounHW. [ns BupileHHs — NpPOBOAUTU PO3’ACHIOBarnbHY poboTy 3 BoAis-
OKpecneHnx nNMTaHb aBTOPW NPOMOHYIOTb: MW Ha aBTOTPAHCMOPTHMX NigNPUEMCTBaX LIOAO

— BHECTM BIgnoBigHi 3MiHM o 3akoHy Ykpainu HeJOoNYLWEeHHS HUMW CUTYyaLin, SKi MOXYTb CMpPUATU
«lMpo TpaHcnopT» Big 10 nuctonaga 1994 poky, BYMHEHHIO 3MOYNHY;

ypaxyBaBLUM peanii CbOrogeHHsi Ta €BPOMENCHKI — nig Yac 34iMCHEHHS 3ax0fiB CTOCOBHO pO3LUY-
cTaHgapTu 6e3neku; Ky ©e3BiCTM 3HMKIMX OcCi0 3as3HayeHoi KaTeropil

— 3abesneunTn BOAIIB OBnawToBaHMMM Micud- | yBary Cnig  akueHTyBaTW Ha  BignpauloBaHHI
MU AN BiANOYUHKY; YfIeHIB OpraHi3oBaHMX 3MOYUHHMX YrpynoBaHb, LIO

— obnagHatn OOporM MiKMICbKOro CronyYeHHs BUMHSAOTb po36ilHi Hanaaw Ha BopiiB.
KamepaMn BiOeOCNOCTEPEXKEHHS;
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Topical Issues of the Search for Missing Truckers

The purpose of the research: to describe some features of the search for missing drivers of motor vehicles
engaged in intercity and international truckage. In accordance with the stated goal, the following tasks are determined: to
describe the state of safety on the roads of intercity communication in Ukraine; to outline the problems that arise when
receiving a statement (notice) on the missing of a trucker and during the conduct of the priority search activities; to
determine factors by which the connection with the trucker may be lost when the truck moves on an intercity or
international route; to find out features of the interaction of the bodies of the National Police of Ukraine during the
conduct of the priority search activities; to characterize situations connected with the commission of a crime against a
trucker; to analyze capabilities of the Interpol National Central Bureau; to suggest ways for the optimization of the work in
this direction; to give examples of practical work by the authors of the article related to the search of persons. The article
describes the state of the development of transport infrastructure on intercity routes in Ukraine and its influence on
ensuring the safety of drivers. The problems, which arise when receiving the statement (notice) about the location of the
trucker conducting intercity (international) truckage and features of carrying out the priority search activities are outlined.
Attention is drawn to the fact that the search for persons of this category must be carried out concurrently in two
directions: the search for a trucker and the search for a vehicle. The situation when several persons suspected of
committing a crime against the missing person were taken to the police station is considered. Ways of the optimization of
this activity are offered. The focus is on the possibility of using the capabilities of the Interpol Bureau in the interests of
the search. The methodological basis of the article is a dialectical approach to the analysis of situations regarding the
receipt of a statement (notice) on the missing of a trucker. Methods of formal logic are used in this work: the analysis,
synthesis, induction, deduction, analogy, abstraction, as well as statistical, system and structural and prognostic
methods. The scientific novelty of the work is the current issues of the search for missing truckers involved in intercity
(international) truckage have been described for the first time in recent years in Ukraine. Conclusions contain
suggestions on the optimization of the activity in the following direction: improvement of the legislation, equipping motor
roads with cameras of video surveillance and convenient spots, strengthening the struggle against prostitution on
highways.

Keywords: missing person; trucker; truck; intercity (international) truckage; search; Interpol.
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Tunosi cnign 3no4uHiB y ccepi cnyx60BOI AiANLHOCTI,
YYMHEeHMUX npauiBHUKamu HauioHanbHOI noniuii YKpaiHu

Memoro cmammi € docnidxeHHs1 HalnowupeHiwux cnidie 3/104uUHI8 y cghepi cryx6080i disiibHOCMI, WO 84UHSIIOMb
npauieHUKU HauyioHanbHOi noniuyii YkpaiHu, a makox euceimneHHs KpuMiHanicmu4yHoi 3Hadywocmi cridie 3M0YUHY.
MemodonoeziyHy ocHogy 0ocnidxeHHsI chopMosaHO Ha ridcmasi aHanisy mamepianie KpUMIHaIbHUX poeadXeHb i
cy0oe0i’ npakmuku, yHacsiOoK 4020 8UOKpeMsieHo sudu ma po3pobrieHo Krnacudbikauito 35104uHie y cghepi cryxboeor
disnbHOCMI, y4YUHEHUX npayieHukamu HauioHanbHoi noniyii YkpaiHu. Pe3dynbmamu 0OocnidxeHHs daromb rnidcmasu
cmeepdxysamu, ujo 3a805IKU OOCSA2HEHHSIM HayKO80-MEXHIYHO20 MPoepecy, akmueHOMY 8UKOPUCMAaHHI0 UugposuX mex-
Honoeill ¢nid KoHcmamyseamu rosi8y HO8020 MOHSAMIMS 8 KameaopiasibHOMy arnapami KpuMiHanicmuku U 8UOKPEMIIEHHS 8
cucmemi mMamepianbHux cridie, nopsd i3 mpaduuyiiHumMu MamepianbHUMU criidamu, efieKmpoHHO-yugposux criidie.
Y cmammi npoaHasizoeaHo Kio4osi Hocii ma dxepesna cnidosoi iHghopmauii wjo0o cryx608ux 3/104UHI8, YHUHEHUX
noniyetcekumu. 3’scoeaHo, wo binbwicme Oxepen iHghopmauii npo 3noYuHU y cghbepi criyx6080i disnbHOCMI rpayieHUKIe
HaujoHanbHoi noniyii YkpaiHu mMamepiarnizyrombcsi 8 pisHUX OOKYMEHMaXx, OCKIfTbKU 3Ha4YHy YacmuHy makux OisiHb Moe0HaHo 3
nidpobrieHHsIM 8i0rosiOHOI cr1yx6080i doKyMeHmauji. Hacamneped idembcst npo mi eudu OOKyMeHMI8, y SKUX 3aKpirieHo
IOpUOUYHO 3Hayvywi chakmu, 03Ha4eHO eumoau abo 3aghikcosaHO pilleHHS, 0608’a3Kko8i 00 BUKOHaHHS hi3UYHUMU ma
ropuduyHUMU ocobamu, rnonpu iXHro nidneanicms Yu 8idomMyy HanexHicms. Haykoea Hogeu3sHa crmammi rornisizae 8 momy, Wo
8 Hili 30iticHeHO knacucbikauito cridig 3no4uHig y cabepi criyx6080i disnbHOCM, yHUHEHUX MosiueliCbKUMU, a MmakoX fpoaHarii-
308aHO MOPIBHSIHO HOBUU iX 8UQ — eneKMpPOHHO-UuUgposi cridu. BucHoeku. [JosedeHo, w0 8 KpuMiHasbHIl rpouecyarsnbHil
OisinbHOCMi opaaHie Aocyd08020 po3cnidysaHHs Crlid BUOKPEMUMU MPU OCHOBHI BIIOKU MUMOBUX MOPYWEHb. MPopaxyHKU 8
pobomi kepigHukie desikux niopo30inie HaujioHanbHOI noniuii 3a Hanpsmom o0briikogo-peecmpauitiHoi pobomu 3a 3asseamu
U nogidommneHHsIMU PO KPpUMIHasbHi MpasornopyweHHs;, 8HeceHHss 00 EOuHo20 peecmpy docydosux po3criidyeaHb 8i00-
mocmel 3a 3aseamu epomaldsiH 6e3 su3Ha4yeHHs nNpPasoesoi Keanighikauii KPUMIHaIbLHO20 MPasoNnopPyWeHHS; MOPYLWEHHS
npouyedypu ni020mosKU ma rnpPo8edeHHs1 HeanacHUX cniddux (po3wykosux) 0it. Kpim moeo, 3anpornoHogaHo 30iliCHto-
samu knacugikauito JoKymeHmis, siKi € Oxepenamu iHgbopmayii oo 37104UHI8 y cbepi crlyx6080i QisnbHOCMI, 3aIeXHO
8i0 cmadii docydo8020 rposadKeHHs, Ha sKil rMpuliMaromb MeeHi NPOUECyarbHi PilUeHHS.

Knio4yoBi cnoBa: TMnoBi cnign; 3moumH; cnyxboBa AisNbHICTb; NomnilencbkuiA; cnigoBa kapTuHa; obGcTaHOBKa
3I104MHY.

BcTtyn BHMKamun HIY cnig petansHo onpautoBatu BCi ene-

PeanisaLiito AepxaBHOI MOMITUKM y cpepi Havjo- | MEHTU MEXaHI3MY iX YYUHEHHS 7 aKLIeHTYBaTW yBary

HanbHOI 6e3nekun, NPOTMAIl 3NoYMHHOCTI Ta Kopynuii | Ha €NeMeHTax KpUMIHanICTM4HO! XapakTepucTuk
MOKNaZeHO Ha MPaBOOXOPOHHI OpraHu, 3okpema | 3@3HAHYEHOI KAaTeropil npaBonopyweHs.

HaujonanbHy noniuito Ykpaitn. Boarouyac B opra- OfHUM 3 OCHOBHWX €NIEMEHTIB KpuMiHanicTuy-

Hax i nigpo3ainax HMY po6oTa wono 3anobiraHus | HOI XapakTepucTuku a_Hani3OBaHV|x 3M04MHIB € cni-
NPaBOMOPyLIEHHSIM  cepes  0coBoBOro  ckmagy, | AOBA KapTuHa. [lOCMiMKEHHs LBOTO enemeHTy €
Ha Xarb, He € A0CTaTHLO edeKTUBHOI, koHTponp | HAASBUHAWHO BAXKIMBUM, a/ke Crinosa kaptuHa
3a cnyx60BoI AiANbHICTIO Mignernux 3 6oky kepis- | MOBA3aHA 3 IHWMMKU eNneMeHTaMi KpMIHANICTUHHOI
HUKIB, Nepe/yCiM CepeaHbOi Ta HWU30BOI NaHoK, 3a- | X@pakTepuctuku. [leTanbHe il onpauioBaHHA Ha-
nuwaetbes opmansHuM. Lle npussoants Ao no- | AACTb MOXMMBICTL CUCTEMATU3yBaTV it Makcumarie-
CWMEHHs1 couianbHOT HanpyXeHocTi, nos’ssaHoi 3 | HO ONTUMI3YBaTW He fLLe npouec poscriayBaHHA
y4MHeHHsIM npauisHukamm HIY npasonopylexs y | SM04MHIB Y cpepi Cﬁy)K603C_J| AIANBHOCTI, YYNHEHNX
copepi CrykBoBOI AisnbHOCTI. Cryx6oBuit ctaTyc | MOMLEACHKAMY, @ it MexaHisMu Wozjo 3anobiranHs
MONILEeACLKUX «MOMETLLIYE» BUYMHEHHS HUMU iHwwux | BYMHEHHIO 3a3Ha4EHNX NPaBonopyLIeHsb.
3M104MHIB NPOTK XUTTS Ta 300POB’A, BOJMi, YecTi i MNpobnemaTtika NpaBOMOPYLIEHb,  YYMHEHNX
rigHoCTi 0cO6M, BracHocTi, npasocyaas, y cdepi | NPauiBHukammu HIY, sokpema y cdepi cnyxBoeoi
oBiry  HApKOTWYHMX  3acoBiB,  BUKOpUCTaHHS | AISMIBHOCTI Ta B KOHTEKCTI pechopMaLliiHinX MPOLIECiB
KOMIM'IOTEPHIUX Mepex, Beanekn pyxy, o nigpusae | B OPraHax i nigposainax noniyii, Gyna o6'ekTom
aBTOPUTET NpaLiBHUKIB MOMiLLii. BMBYEHHS iHO3eMHUX HaykoBuiB (Gottschalk, _2009;
Byab-sike siBULLE aBo AisiHHS, 30kpema anounk- | Hougland, & Allen, 2015; Huberts, Kaptein, &
He, 3anMiae CBOEPIOHMA BiaGUTOK B obcTaHosui | Lasthuizen, 2007; Jones, 1986; Loveday, 2005;
HaBKONMLLHBOTO CEpeaoBMLLa, Y SKOMY ioro Gyrno O‘Neﬂl, 2019; "Procedural Justice", 2017; Simpson,
BuUMHEHO. TOMy 3 MeTo nigsuiLerHs edektuarocti | & Hipp, 2017, Small, & Watson, 1999; Weitzer,

3anoBiraHHsl BUMHEHHIO CYXBOBMX 3nounHia npayi- | 1996). BoaHouac cnign  3noumHy Ak enemeHt
KPUMIHaNICTUYHOT  XapakTepuCTMKM  AOCHiLKYyBasny

© bogHap B. €., 2019
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BiTYM3HAHI N iHO3EMHi  BYEHi-KpuMiHanicTy,
3okpema P. C. benkiH, O. |. ukyHos, A. B. lweHko,
B. O. KoHoBanosa, M. B. CanteBcbkun Ta  iH.
KpumiHanictTuyHuMm acnektoM po3cnigyBaHHSA 3M0-
UYMHIB y cdpepi cnyxB0BOI QiANbHOCTI, WO BYMHAKOTb
npadisHukn HIY (minigii), npuceatnnmu ceoi npadi
M. M. Angpywko (Andrushko, & Stryzhevska, 2005;
Andrushko, & Stryzhevska, 2006), O. A. AcHic
(Asnis, 1987), M. M. bykaes (Bukaev, & Kriukov,
2012), M. B. 'puweHko (Hryshchenko, 2005),
B. I. ineka  (Dineka, 1994), 0. O. yoopos
(Dudorov, 1994), H. M. saueHko (Diachenko, 2011),
B. B. Jlucenko (Lysenko, 2006), B. 0. lenitbko
(Shepitko et al., 2006) Ta iH.

MeTa i 3aBOoaHHA gocnigXeHHNA

MeToto cTaTTi € AoChnimXeHHa Ta knacudikauia
HaNNOLIMPEHIWINX CnigiB 3M04YMHY, NpUTaMaHHUX
NpaBoMNoOpYLLUEHHSAM Yy cdepi cnyx00Boi AisNbHOCTI,
LLO BYMHAIOTL npauiBHukn HITY.

Buknag ocHoBHOro matepiany

Pe3ynbTati 3acTocyBaHHS KOHKPETHOIO CMNoCo-
Oy BUMHEHHS 3MOYUHIB NOMiLENCbKUMM BigoOpaXeHi
B OO’EKTMBHIN AiNCHOCTI Ak cnign. Y Hayui cnign
3M0YMHHOI AiSNbHOCTI NOAINATb Ha OBi KaTeropil:
MaTtepianbHi — 3anuwaloTbCs Ha MaTtepianbHO ik-
COoBaHuX 06’eKTax (QOKyMeHTax), a Takox igeanbHi —
BigobpakeHi B nam’saTi okpemnx ocib, ski 6eanoce-
pedHbO YU OMoCepeaKkoBaHO MPUYETHI OO 3MOYUHY
abo noe’si3aHi 3 oro Hacnigkamu. [JocarHeHHs Hay-
KOBO-TEXHIYHOro  Mporpecy, 3arnpoBaKeHHA W
aKTVBHE BWKOPWUCTaHHS KOMIMIOTEPHUX TEXHOMOrin
3YMOBUWIN MOSIBY HOBOTO MOHSATTA B KaTeropianbHO-
My anapaTi KpUMIHamniCTMKM Ta BUOKPEMIEHHS B
cucTeMi matepianbHUX cnigis, nopsag 3 TpaguuinHu-
MW MaTtepianbHMUMK  crigaMmn, W eneKTPOHHO-
LuMdpoBUX crigis.

Hocii cnigoBsoi iHdopMaLii 3nodnHiB y cdepi
cnyx00BOi  AiSNbHOCTI, YYMHEHMX nNpauiBHUKaMM
HIY, ymMOBHO MOXHa MOAINUTM Ha Taki rpynu:
1) QOKyMeHTK; 2) iHWi peydi maTtepianbHOro CBiTy,
Ha SKi CNPsIMOBaHe 3M10YMHHE NocsAraHHs (npegmer),
3Hapsgaa  um 3acobum  3nouumHiB Yy cdepi
cnyx6oBOi  AisAnbHOCTI;  3) eneKTPOHHO-LUMpPOoBI
cnigun; 4) naMm’aTb nogen.

3a pesynbTataMu BMBYEHHS MaTepianis Kpumi-
HanbHUX MpOBaXeHb | CYAOBOI MNPAKTUKM MU
OiNWnmM BUCHOBKY, WO 34ebinblioro Hocismu cnigo-
BOI iHdopmauii 3nouuHiB y cdepi cnyxboBoi
JiSANbHOCTI, YYMHEHUX NOMILENCLKUMU, €: JOKYMEHTH
(56,4 %); enekTpoHHO-uudposi cnign (44,5 %); iHwi
pedi maTepianbHOro CBiTY, Ha ki CNPAMOBAHO 310-
UYMHHE nocsaraHHs (NpeameT); 3HapsiAasa uYmn 3acobu
3Mo4mMHiB y cdpepi cnyxbosoi gianbHocTi (33,1 %);
nam’stb nogen (13,3 %).

BogHoyac enekTpoHHO-UMcpoBMMKU  criigamu
3MOYUHIB, YYUHEHUX MpauiBHUKaAMKU NOMILil, MOXYTb
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OyTn OaHi 3 TenedOoHHOro 3anucHMKa Npo BXigHi 1
BUXiOHI AO3BiHKW, TEKCTOBi MOBIOOMJSIEHHS B PIi3HUX
nporpamax (3okpema, Viber, WhatsApp Towo); aaHi,
LLO MICTATLCA B LEeHTpax KomyTauii Ta iHdopmauin-
HUX cucTeMax ornepaTopiB 3B’si3Ky (BiJOMOCTI npo
BXiOHi Ta BUXigHi A3BiHKK, X TpUBaNiCTb, OTPUMaHI 1
HagicnaHi nosigoMneHHs Touwlo), ¢oTo i Bigeo,
ronoc 3no4rHLS TOLLO.

3a0ebinbworo mxepena iHdopmaduii Npo 3noyn-
HW y cdpepi cnyx00oBoi AianbHOCTI npauiBHMkiB HITY
MaTepianizoBaHO B Pi3HUX AOKYMEHTax, amke Oinb-
WICTb TaKMX Q[issHb MNOEAHAHO 3 MNigPOBNEHHAM
cnyx00Boi AoKkyMeHTauii. Hacamnepepq igetbcsa npo
BCi BMAWN OOKYMEHTIB, Y SKMX 3aKpinfeHo iopuanyHo
3HauyLli chakTn, BUCYHYTO BUMOrn abo dikcoBaHo
piLLEeHHsl, 0BOB’A3KOBI 4O BMKOHaHHS PisNYHMMM Ta
opnanyHumMm  ocobamu, nonpu ix nignernicte uu
BiAOMYY HaNEXHICTb.

Cnyx00Bi 3MOBXMBAHHA BUYMHAKOTb K LUMNSXOM
aKTUBHMX Ain, Tak i 6e3gisneHocTi. To6TO Ue cutya-
Lii, Konn cnigumin Yn onepaTtMBHMI MpauiBHUK Nig
yac ornsgy Mmicusa nogii HaBMUCHO He 3adpikcye (He
OOMNy4nTb MaTtepianu KpUMiHanbHOro NPOBaKEHHS)
CNiAW BYMHEHHS 3MN0YMHY, 3HApSA4Asa 3MNOuUHY, Y
npoueci obLyKy He BUNYy4YUTb NpeamMeTu, oaepXKaHi
3MOYUHHMM LUFISXOM, He 3aTpuMae 3roudvHUsS B pasi
BCTAHOBIIEHHA Micus /oro nepebyBaHHA, a cniBpo-
GiTHMK OnepaTMBHOrO MiApO3A4iny He peanisye maTe-
pianM onepaTMBHO-PO3LIYKOBMX CMpaB, Yy SIKUX
MICTATbCA OOKa3wn cknagy 3noumHy abo ski BMKpU-
BalOTb KOHKPETHY 0coby, Lo rhoro BumMHuna (Bodnar,
2014, p. 7-11).

Cepen oO’exTiB hanbcudpikauii  JOKYMeEHTIB
HannowwupeHiwnMn Gynu MaTepiany [0OCy[oBOro
po3cnigyBaHHs. 3 HabpaHHAM YMHHOCTI HOBUM
KIMK YkpaiHu B KpyMiHanbHin npouecyanbHin diane-
HOCTi OpraHiB JOCY0BOro po3cnigyBaHHs TUNOBUMMN
CTanu NopYLUEHHS, sIKi HEPIAKO CMPUYMHSAIOTL BinbLu
TSKKI cnykboBi 3noBxuBaHHA 3 GOKy nignernux,
noegHaHi 3 dpanscudikaLielo JOKYMEHTIB.

Mo-nepLe, BMHUKaOTb MNpPOpaxyHkM B pPOBOTI
KepiBHUKIB okpemux nigposainis HIMY 3a Hanpsamom
obnikoBo-peecTpauiiHoi  poboTn, 3a 3adABamu W
MOBIAOMITEHHAMU NMPO KPUMiHanNbHi NpaBonopyLUeH-
HH, NOB’A3aHi 3 HECBOEYaCHUMM HanpaBfeHHSM Ha
Micusa nopdii cnigyo-onepaTtMBHUX Py, WO 4acTo
Npu3BOaUTL OO0 NPUXOBYBAHHS KPUMiHAnNbHMX npa-
BOMopyLleHb (rpabexisB, Kpagbkok i WwaxpancTts), 3a
AKUMK, MONPU HasIBHICTb O3HaK KPUMiHaNbHO Kapa-
HUX AidHb, NpauiBHUKM onepaTuMBHUX Migpo3ainis
CKnagawTb BMCHOBKM MPO 3aKiHYEHHs po3rnsgy
3asaB 0e3 BHeceHHs iHcpopmalii o 6asm EPLP.

Mo-gpyre, cnigyi Hepigko BHOcATL Ao EPLP Bi-
OOMOCTI 3a 3asBaMu rpoMagsH 6e3 BU3HayYeHHs npa-
BOBOI kBanicpikauii KpUMiHaNBLHOIO NPaBOMOPYLUEHHS,
Lo cynepeunTb BUMoram 4. 5 ct. 214 KIK ta MNorno-
XXEHHSA Npo NOpSAoK BeAeHHs €AMHOro peecTpy Ao-
CydoBMX  poscrigyBaHb ("Nakaz Heneralnoi
prokuratury", 2016). Taki AaHi NOrofXyTb Havanb-
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HUKW cnigymx nigpo3ainie. 3rogom cnigyi npuiMaloTb
HE3aKOHHI pILEHHA NPO 3aKpUTTS  KPUMIHaNbHMX
npoBagkeHb 6e€3 BU3HAYEHHS NpaBOBOI kBanidikauji
(HoBa chopma MpMXOBYBaHHA KpUMiHaNbHUX NpaBo-
nopyLieHb). HenooguHOKUMKU € BUMAOKN CKNagaHHs
BMCHOBKIB 3a MOBIAOMMNEHHAMM NPO akTu CMepTi
rpomagsH 6e3 JonydeHHs nikapcbKoro CBigouTBa
npo cmepTb, sIke niaTBepaKyBano 6 il HeHacunbHK-
LbKUIA XapakTep. Takox NpoBOAATb Criadi (po3LuyKo-
Bi) Aii (3oKkpema, JonuT CBIAKIB i NOTepninux) 3a nos.i-
JOMIEHHSAIMM, Lo He BHeceHi ao EPIP.

Mo-TpeTe, TpannsaTLCA NOPYLUEHHS CTOCOBHO
npoueaypwn MigroToBKU Ta NPOBEAEHHS HermacHux
cnigumx (po3LWyKoBUX) A, cepefn SKUX: HEe3HaHHS
Ta HEepo3yMiHHA cnig4YMMu (KepiBHUKaMKU cnigvmx
nigposainis) nopsgKy 3acTOCYBaHHSA — HErnacHUx
cnigumx (posLyKoBWX) Ai, Takux sIK 3HATTS iHGOpP-
MaLii 3 TPaHCNOPTHUX TENEeKOMYHIKaLinHUX Mepex,
YCTaHOBMEHHS MiCLE3HaXOMKEHHS pagioeneKkTpoH-
HOro 3acofy TOLLO; AOPYYEHHA MPO NPOBEAEHHS
HerrmacHux cnigymx (Po3LyKoBUX) Ail Yy KpUMiHanb-
HUX NPOBAKEHHSIX HE HadalTb, a BiANOBIOHI yxBa-
nn cnigumx cyafiB He BUKOHYIOTb; HE BPaxOBYHOTb
BMMOIM LWOAO0 3anyvyeHHsl MnpauiBHUKIB nigpo3ainis
onepaTUBHO-TEXHIYHOIO 3abe3neyeHHs sk cnediani-
CTiB nig Yac ornsgy micus nogii Woao HagaHHa im
JOpyYeHb Ha MNPOBEAEHHS HEernacHux cnigymnx
(po3wykoBKX) AiK; XKypHanu obniky HagaHux cnig-
YUMM  OOpPYYEHb MNPO MNPOBEAEHHSI  HErnacHux
cnigynx (poswykoBuXx) Aik He BedyTb, abo BOHU He
BignoBigaloTh BMMOram, nepegbavyeHum BigoMunmu
Hakasamu;, Yy TepuTopianbHuUX nMigpo3sginax He
BBOAATb B eKcrnyartauilo komn'iotepu gns pobotu
3 BiANOBIAHUMW [OOKYMEHTaMu, Lo Mpu3BoAUTL [0
nopyLLeHb HOPM AiNOBOACTBA Ta PEXUMY TAEMHOCTI.

Cepep nigpobneHnx OOKYMEHTIB Crig BUOKpe-
MUTU  HaWnowwmpeHiwi rpynu: cdanbcudikoBaHi
NPOTOKONU NPO aAMiHICTPaTMBHI NPaBOMNOPYLUEHHS;
MOSICHEHHS!, NMPOTOKOMM Cnig4Mx (PO3LyKOBUX) Lin;
3a8BU NPO KpMMiHanNbHi NpaBONoOpPYLUEHHS; AOKyMe-
HTW, WO MiATBEPAXYIOTb CNNaTy CTAMHEHb; AOKyMe-
HTW, LLO MICTATb AEPXKaBHY Yn CryX00BY TaEMHULIO,
KOHMIAEeHUINHY iHdopmaLito.

3-nomixk 00’ekTiB  hanbcudikalii JOKYMEHTIB
HaWMOLUMPEHILLIMMN OCTaHHIMW poKamMu cTanu maTte-
pianu gocynoBoro po3scrigyBaHHs. Lie obymoBneHo
K NpurHATTAM HoBoro KIK Ykpainn, Tak i yncnen-
HUMW NOPYLLUEHHAMM B KPUMIHAMNbHIN NpoLecyarnbHin
JisnbHOCTI cnigumx nigposainis, nepeayciM HU30BOT
naHkM, B ymMoOBax pearisauii OKpeMUX MOSOXEHb
Kopekcy.

[xepenamn iHdoOpmMaLil CTOCOBHO 3MO4YMHIB Yy
ccepi cnyx0OoBOi AiANbHOCTI, 3anexHo Big cragii
JOCyO0BOro MpOBa[XeHHdA, Ha SKih npuiaMaloTb
NeBHi npouecyanbHi pilleHHs, cnif BBaxaTtu OOKY-
MeHTW, wWo: 1) pikCyloTb MNoYaTOK KpUMIHANbLHOro
NpoBapKeHHA (pilleHHs 3a pesynbTaTamu NPUNHAT-
TS W peecTpauil 3as8B i NOBIAOMMEHb NPO KpUMiHa-
NbHi NpaBOMOPYLUEHHN); 2) cknagaloTb Ha iHLWKX
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eTanax oCygoBOro poscnigyBaHHS (MOBILOMITEHHS
npo nigo3py, obpaHHsA 3anobixHoro 3axody, 3ynu-
HEHHA MpPOBAMXEHHS, 3aKPUTTA KPMMIHANbHOIO
NpOBa[KEeHHHA, HanpaBneHHs MaTtepianis nposa-
DKEHHs 00 cyay Ang  BUPIWEHHA  MNUTaHHA
LLIOAO 3aCTOCYBaHHS MPMMYCOBUX 3aX0A4iB MeaNYHO-
ro xapaktepy, OOBMHYBanbHWA  akT  TOLLO);
3) BU3HA4alOTb PyX KPUMIHANbHOrO MpPOBaKEHHS
(fpo BMAiNeHHa Matepianis nNpoBagXeHHs, iX
0o0’eAHaHHs, 3YNUHEHHS MPOBAPKEHHS  TOLLO);
4) cnpsMoBaHi Ha 30upaHHs Ta NepeBipKy OoKasiB
(npoTokonun npoBefeHHs cnigunx (po3WwyKoBMX) Ta
iHWKX  npouecyanbHUx Ain); 5) 3abesnevyoTb
BigLIKOOQYBaHHA MaTepianbHOI LWKOAW, 3anogisiHol
3MI04MHOM, i MOXNMBY KOHdpickauilo mawHa (npo
apeLT maviHa) TOLLO.

[o npeamerTiB, Ha SAKMX MOXYTb BigobpaxaTtucs
cnign 3nouuHiB y cdepi cnyxboBoi QisnbHOCTI, Ha-
nexaTb eneKTPOHHI Hocii iHopmauii (gucku, dne-
LKW, KapTW nam’aTi); rpowi, martepianbHi LiHHOCTI,
sKi cnyxboBa ocoba 3pobyna BHacnigoK YYMHEHHS
3I04MHY; HApKOTUYHI 3acobu; 36pos Towo. Lle mo-
XyTb OyTM O0OpOBINbHO 3a4aHa 30pos, rpoi, Hap-
KOTWYHI 3acobu, peyvoBi Aokasu.

MpuxoByBaHHA 3a3Ha4YeHMX MOPYLUEHb Y4acTo
NoeaHaHoO 3 akTUBHUMM AigMu Wwono danbcudikauii
AoKasiB uM iMiTyBaHHA poboTM 3 pO3KPUTTS N pO3-
cnigyBaHHa 3nouuHis (Kovalenko, 2009, p. 84-85).
Y nepwomy BUNagky crigyun nepepobnse martepia-
N KPUMIHANBbHOrO NMPOBAMKEHHSA HA NOTPiIOHe He3a-
KOHHE pilleHHs MpPo BiACYTHICTb O3HAK KPUMiHanbHO-
ro NPaBOMOPYLUEHHS.

Lle BimbyBaeTbcs winsixoM crniyx6osoro nigpoo-
NEHHS, Hanpuknag, NosiCHEHb NOTEpPMiNoro n o4eBna-
UiB YYMHEHHS 3MO4YMHY, JOBIAOK NPO BapTiCTb BUKpa-
OEHOro, a TaKoX 3HULLEHHS, MCYyBaHHA Yu  iHLOI
BTpaTX peyoBuX i MMCbMOBUX AoKa3iB. [Mogekonun npa-
LiBHMK NPaBOOXOPOHHOIO OpraHy, HaMarak4mncb YHUK-
HYTU BUKPUTTA M NPUTATHEHHS OO KPUMiHanNbHOI Big-
noBiganbHOCTI BiAOMOI MOMYy 0OcCoOu, fika BYMHWUNA
3M104MH, CTBOPIOE YyOaBaHy oOnepaTUBHO-PO3LLYKOBY
abo cniguy poboTy B KpUMIHANbHOMY MPOBALKEHHI.
Takox npoBoAsaTb HenoTpibHi 1 Ge3pesynbTaTHi
onepaTuBHI 3axoau Ta cnigdi (po3LuyKoBi) Aaii, nepesi-
pSAOTb HagyMaHi Bepcil, L0 3peLlTo YHEMOXITUBIIIO-
tOTb NMPUAHSITTS! 3AKOHHOTO PILLIEHHS.

HaykoBa HOBM3Ha

HaykoBa HOBM3Ha cTaTTi nondrae B TOMy, WO B
HiM 3giMcHeHO Kracudikauito cnigiB  3M04YUHIB Y
cchepi cnyx00Boi AiANbHOCTI, YYMHEHUX MOSLENCH-
KMMU, @ TaKoX NpoaHani3aoBaHO MOPIBHAHO HOBUM iX
BN — €NEeKTPOHHO-UMAPOBI crigu.

BucHoBKu

CnigoBa kapTvHa 3n04uHiB y cepi cryxboBoi
OiSNbHOCTI, WO BYUHAOTL npauisHukn HITY, €
BaXXIIMBUM €NEMEHTOM KPUMIHANICTUYHOI XapaKkTte-
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PUCTMKM 3MOYMHIB L€l KaTeropii. BoHa cyTTeBO Bia- BUMHSAOTb NOMiLUeNncbki, (Hanpuknag, nigpobneHHs
Pi3HAETbCA Big OGinblw 3BUYHOT CMiQOBOI KapTUHU CNy>x00BOi AOKyMeHTaUii npauiBHMKOM noniuii ma-
CYMiXKHMX CKNagiB 3MoYMHIB, agke Mae NeBHi 0cob- TMMe HWU3KYy BaroMmx BiAMIHHOCTEW Bif Takoro AisiH-
NMBOCTI, MOB’A3aHi, Hacamnepen, 3i cnyx60Bot HS, YYMHEHOrO AepXXaBHUM cny6oBLem Byab-sKoro
JisnbHICTIO npaudiBHukiB noniuii. Lle n 3ymosnioe iHLLIOro opraHy BUKOHaBYOI BNaau).

crneumaiky pisHMX cnigiB cnyx6oBuMxX 3Mo4YvHIB, LLO
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Typical Traces of Crimes in the Sphere of Official Activity Committed
by Officers of the National Police of Ukraine

The purpose of the article is to study typical traces of crimes in the field of official activity committed by officers of
the National Police of Ukraine, as well as to show the forensic significance of traces of crime. The methodological basis
is formed on the basis of the analysis of materials of criminal proceedings and judicial practice, as a result types of
crimes are distinguished and the classification of crimes in the sphere of official activity committed by officers of the
National Police of Ukraine is developed. The main results of the study suggest that, due to the achievements of scientific
and technological progress, the introduction and active use of digital technologies, it is worth stating the emergence of a
new concept in the categorical apparatus of the forensic science and distinguishing electronic and digital traces along
with traditional material traces in the system of material traces. The article analyzes the key carriers and sources of trace
information regarding police crimes. It has been established that the overwhelming majority of sources of information
about crimes in the sphere of official activity of officers of the National Police of Ukraine materialize in various
documents, since a significant part of such acts is combined with the falsification of relevant official documentation. First
of all, types of documents containing legally significant facts, demands or decisions that are binding on individuals and
legal entities regardless of their subordination or departmental affiliation are concerned. The scientific novelty of the
article is it has classified the traces of crimes in the field of official activity committed by police officers, as well as it has
analyzed a relatively new type of traces —electronic and digital ones. Conclusions. The study has proved that three main
blocks of typical violations in the criminal procedural activities of the preliminary investigation can be distinguished:
miscalculations in the work of heads of some units of the National Police in the direction of statistical and registration
work on allegations and reports concerning criminal offenses; inserting data based on statements of citizens without
determining the legal qualification of criminal offense into the Unified Register of Pre-Trial Investigations; violations
concerning the procedure for the preparation and conduct of secret investigative (detective) actions. Besides, the author
has proposed to classify documents that serve as sources of information regarding crimes in the sphere of official activity
depending on the stage of pre-trial proceedings at which certain procedural decisions are made.

Keywords: typical traces; crime; official activity; policeman; trace situation; crime scene.
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3anobiraHHA cekcyanbHin ekcnnyaTauii Ha 3aranbHocouianbHOMY PiBHi

Mema cmammi nonseae 6 30ilCHeHHI KOMMIEeKCHO20 aHanizy ocobnusocmeli pobomu rnpasooXopOHHUX opaaHie ma
iHWuUx 3ayikaeneHux cyb’ekmig y cepi 3arobicaHHsI CeKcyarbHil ekcrinnyamauii Ha 3a2anbHocoujianbHOMY pigHi 3 nodarib-
wum opmyeaHHsIM U onpurmoOHeHHsIM Ornsi ¢hbaxoeo20 062080pEHHST 8/1acHO20 bavyeHHsI Nepcriekmue pPo3e’sa3aHHs
npobriemu. Memodonoeis. 3 ypaxysaHHsIM eU3Ha4yeHol Memu, creyucgbiku ob’ekma U npedmema O0CriOXKeHHs1 0bpaHO
8i0roeidHul MemodornoaiyHul iHcmpymeHmapit. MemodonoziyHy ocHogy cmammi cmaHosumb OianekmuyHul rioxio 0o
aHanizy cumyauii 8 YkpaiHi ma no3sa ii mexamu. I1id 4ac nposedeHHs1 Oocniox)eHHs1 suKopucmaHo cucmemMmy memodig Hay-
K08020 Mi3HaHHS: Memoou ¢hopmaribHOI flo2iku (abecmpaaysaHHs, aHaroeisi, 0edyKuis, IHOyKUis, cuHme3) Onss 0emarsnbHO20
3’AcyeaHHs1 3Mmicmy po32r1sa0yeaHux numadb, eMIipuYyHUl — Ord pPoB8eO0eHHsT eKcriepuMeHmarnbHo20 OOCIiOXKeHHsT U
iHMep8’ro8aHHs ekcriepmis; Memood CUCMEMHO20 aHarsi3y — 3 MeMOK 8U3HAYEHHST HarNpsmie 3anpoeadKeHHs IHHo8aUitHUX
nidxodie 8o po3e’si3aHHs Npobremu; meopemuyHUl — y NMPOUeci BUBHEHHST HayKO8OI ma Hag4asibHO-MemoOUYHOI riimepa-
mypu; modentosaHHs1 — y 00CiOKeHHI 8usHa4YeHUX 06’ekmig 3a 00rMomMo2or0 ModenoeaHHs IXHiX okpemux o3HaK. Haykoea
HOB8U3Ha 3yMosrieHa HeOobXiOHICmoo 800CKOHaneHHs1 ycmarneHux ¢hopm i memodie npagooxopoHHOI disnsHocmi. O6rpyH-
mosaHO HeobXiOHicmb 3arnpoeadXeHHs HOB020 IHCMpPyMeHmapito 8 npomudii 3/104UHHOCMI, @ MaKOoX BUKOPUCMaHHS
SIKICHO HOBUX ma iHHO8aUiliHUX nidxodie Orsi HareXHo020 BUKOHaHHS 8U3Ha4YeHUX 3ag0aHb. BucHoeku. 3anobizaHHsi cekcy-
anbHil ekcrilyamauii Ha 3az2arnibHocoujiaribHOMY pIgHI CripsiMog8aHe Ha 3MEHLWEHHS KilbKOCmi 84UHEHHS! MpomurnpasHux
OissHb Yy 3a3HayveHill cqbepi WrsXoM MOJNWEHHS coujaribHO-eKOHOMIYHOI cumyauii 8 KpaiHi, 3MiyHeHHsI MopasibHO-
ricuxosoeiyHoi ma Qyxoe8HoI ckradosux xxumms epomadsiH. [epxaeHa nonimuka 3anobicaHHs CekcyarbHil ekcrinyamauii
Ha 3azanbHocoujianibHOMY pieHi nepedbayae rnodonaHHs 06°ckmueHuX i cyb’ekmugHux nepedymos Orisi CeKCyasbHOI
eKcrilyamauii ma peaniayemsCsi WIISIXOM yinecrnpsimosaHoi OisgribHOCMI 8CiX iHCmumymig Cycrinibcmea 3 yCyHeHHs, obme-
XKeHHs1 U Helimpanizauii gpakmopis, wo 0emepmiHytomsb iCHy8aHHs1 maKux 18U,

Knto4yoBi cnoBa: 3anobiraHHA 3MOYMHHOCTI; 3aranbHOCOUianbHUA piBEHb; CeKCyarnbHa ekcniyarTauis; TopriBns
NOAbMN.

BcTtyn K. B. lleBueHko, J1. . KoBanbuyk, |. €. KoHueHkoBa,

HeobxigHicTs yuTTs  KkomrnekcHux 3axogis | C-C.YepHsBCbkmiTain.
Woao  3anobiraHHs  MPOTUMPABHUM  MisHHAM, BanobiraHHsi cekcyanbHili ekcnnyatauii Ha 3a-
MOB’'A3aHUM i3 CEeKCyarbHO eKcriyaTtaujeto, obrpyw- | FalbHocoulanbHOMYy  DIBHI - CTano  npeaveToMm
ToBaHa BUMOTaMM UMHHOTO 3akoHOAaBCTBa. Tak, | POSIMAAY B Mpausx, NpUCBAYEHMX Npobnemi npotu-
arigHo 3i cT. 1 KK YkpaiHu, ogHum i3 BusHavanbHux | Al TOpriBnl - nioAbmu. 3okpema, ineTbcsi  Mpo
3aBAaHb AepkaBy € NpaBoBe 3aGe3nedyerHs oxopo- | AOChipkenHs . Tanarana  (Callahan, 2016),
HM npasB i cBo6oA MIOAMHU 1 rpOMapsHWHA Bif A. P. Ceepanuk (Sverdlick, 2014), L. Oxeni (Jelley
3MOUMHHNX MOCSAraHb, a Takox 3anoGiranHsi amouu- | et al., 2019), C. Pampan (Ramdan, Stewart, Hill, &
Ham. I3 uboro npuBoAy chywHo 3ayBaxye | Mattisonetal., 2015), C. Piga (Riva, 2019). )
€. O. Mapkosa (Hladkova, 2014), Wwo akTyanbHOCTI Monpu Ue, npobnema noponaHHs cekcyasnbHoi
Habysae npobrnema 3anobikHOi AisnbHOCTI, aka | E€KCMnyaTaull He BTpadae akTyanbHOCTI AOHMHI, 4UM
CTaHOBWTb KOMMMEKC CKMafHWX, cynepeunvsux 3a | SYMOBMEHa [OUINBHICTb NPOAOBKEHHSA  HAYKOBNX
3MIiCTOM, HeoAHO3HaYHMX 3a Hacnigkamu npouecis | AOCCTIPKEHb y LI coepi. OT>_Ke7 y ui ny6nikauii
opraHisaLiitHoro pedopMyBaHHs, AOKOPIHHOT TpaH- | CMIA PO3MMAHYT ocoBnueocTi pPoGoTH npasooxo-
ccopmaLii cycnifbHUX BiAHOCUH. 3anobiraHHs 3no- | POHHUX OpraHiB Ta IHWWX 3aulkaBeHnX CYG_F}KT'B
4YMHaM, NOB’A3aHUM i3 CEKCyamnbHOIO ekcrnyaTatieio, | WOAO 3anobiraHHa cekcyanbHiid ekcniyarauii Ha
Mae cTtatum npiOpI/ITeTHVIM HanpsiMoM, amke came 3aranbHocoulanbHOMY PIBHI, @ TaKoX onpunioaHnTu

HE[OMYLLEHHS X YUMHEHHS A€ 3MOTy YHMKHyTM | BNGCHe BaueHHs LWOJO MEepCrieKTUB PO3B'S3aHHS

cycninbHO Hebe3neyYHnx Hacnigkie. 03HayeHoi Npobnemu.
MeTa i 3aBOaHHA OOCNIOXEeHHSA Buknaa ocHoBHOro martepiany
HaykoBOMY BMBYEHHIO LUMPOKOTO  CMIEKTPY 3aranom 3anobiraHHs 3MO4MHIB BU3HAYaIOTh SK

nUTaHb, NOB'A3aHKX i3 3anobiraHHAM aHanizoBaHoro | CACTEMY  3aXOAIB  €KOHOMIYHOro,  coujansHo-
BUAY 3MOYMHIB, MPUAINANW yBary Taki BueHi, sk | KYTIBTYPHOTO, BUXOBHOTO i MPaBOBOO CPsiMyBaHHs,
H. M. Boukop, B.B.BacunuHuyk, B.|. BopoHos, | AO AKX BAAKTLCA NGPXKABHI OpraHn Ta rpOMafChbkI
B. A. Fop6auescbkuin, O. M. ,El>Ky>|<a, O. M. Emeupb, opraHisauli B 60p0Tb6I 31 3JTOYUHHICTIO N YCYHEHHI 11

© HebutoB A. A., 2019
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npuyunH (Sukharev et al.,, 1987). CknagoBot LUX
3axofiB € 3aKOHOOABCTBO Ta MpakTU4Ha AisnNbHICTb
NPaBOOXOPOHHMX OpraHiB, 6e3nocepedHLO cyay, Lo
3acTtocoBye cneuudpivHi  3axoam  GopoTbbu  3i
3MOYMHHICTIO — KpUMiHanbHe nokapaHHs. [lonepe-
[XKyBarnbHa AifnbHICTL Mae I'pyHTYBaTUCS Ha NeB-
HUX NPUHLMNAX, KIMYOBUMU 3 SKUX €:

— 3aKOHHICTb OOTPUMaHHS BUMOT  3aKOHY
abcontoTHO Bcima cyb’ekTamu;

— FYMaHHICTb — 3aXMCT FigHOCTI 1 iHTepeciB nto-
OVHU LIASAXOM OYULLEHHST 11 OYXOBHOMO CBIiTY Bif
aHTMCYCMINbHUX YCTAHOBOK, OpPiEHTaUiN, YCYHEHHS
UYMHHWKIB edopmMalii ocobu;

— HaykoBa OOIrpyHTOBaHICTb — BWKOPUCTAHHS
dopm, meTogiB i 3acobiB nonepeaxyBanbHOI Oisnb-
HOCTIi, pO3p0obneHnx Ta peKOMeHO0BaHNX HayKolo;

— AEMOKpaTM3M — aKkTMBHa yyacTb Yy npoTtugii
3MOYMHHOCTI  OepXXaBHWX OpraHiB, rpPOMagCbKMX
¢dopMyBaHb Ta OKPEMUX TPOMALSH;

— AndpepeHuiauis ypaxyBaHHA cneundiku
dakTopiB, WO AETEPMIHYIOTb 3MTOMMHHICTb LUSIAXOM
KPMMIHOTEHHOIo BMMBY Ha 0coly, a TaKoX iHAMBI-
AyanbHUX ocobnmBocTelr NPaBOMOPYLLUHUKIB;

— CBOEYaCHICTb — BUNepeaxanbHe NpoBefeHHS
NpeBeHTUBHMX 3axofiB, WO He AafyTb MOXIUBOCTI
BUUNHUTW 3M0YMH;

— NNaHOBICTb — 3AINCHEHHS AiSNbHOCTI 3a Big-
MOBIOHOK NPOrpamoto, a He CNOHTAHHO;

— KOMMIEKCHICTb — BUKOPUCTAHHSA Pi3HOMaHITHUX
dopM, MeTogiB i 3acobiB nonepegkeHHs, CnpsiMoBa-
HUX HE NULIEe Ha 3MOYUHHICTb, a W Ha Ti couianbHi,
€KOHOMIYHI, MOMITUYHI, AYXOBHI Ta iHWIi hakTopu, SAKi
1T cnpnyunHaoTb (Dzhuzha et al., 2002).

3anobiraHHs 3MOYMHHOCTI B LUMPOKOMY 3HaYeH-
Hi TPaKTYlOTb §IK iCTOPUYHO CPOPMOBaHY CUCTEMY
NoLONaHHs 00’EKTUBHUX i CYD’EKTMBHUX NepegyMoB
3MTOYMHHOCTI, WO HabyBae peanisauii Wsxom uine-
CMpSAIMOBAHOI  [isANIbHOCTI BCIX IHCTUTYTIB CycCnifb-
CTBa LLOAO YCYHEHHS!, 3MEHLLEHHS Ta HenTpanisauii
dakTopiB, SKi AeTEePMiHYIOTb iICHYBaHHSA 3NOYUHHOCTI
Ta BYMHEHHS 3MOYMHIB. Y BYXYOMY, MpUKIagHOMY
3HaJeHHi 3anobiraHHs 3roYMHaMm € [OIAnbHICTHo,
CNPSMOBAHOI0 Ha HeJOMYLLEHHS X YYMHEHHS Lwns-
XOM BUSIBMIEHHS W YCYHEHHHA NPWYMH Ta YMOB, SKi
CrpusitoTb X YYMHEHHI0, 30IACHEHHS BMMNMBY Ha
0cib, cxunbHMX J0 iX y4nHeHHs. OBrpyHTOBaHOW €
nosuuia O. M. NutenHoBa (Lytvynov, 2008) wono
pPO3yMiHHA 3axOAiB 3aranbHOCOLianbHOro (4epxas-
HOro) CNpsIMyBaHHS K CYKYMHOCTI e(eKTUBHUX Air
couianbHO-eKOHOMIYHOro, NpaBoBOro, iAEONOrivYHOro,
opraHisauiiHo-ynpaBniHCbLKOTro, KyIbTYPHO-BUXOBHOMO
3MiCTy, CNpAMOBaHMX Ha nojarnbluMi PO3BUTOK Ta
BOOCKOHAamNEHHs CYCNiflbHUX BiHOCWH, YCYHEHHS YU
HenTpani3auilo AeTepMiHaHT 3M04YMHHOCTI. 3axoau
3aranbHOro AepXXaBHOro 3anobiraHHs 3NTO0YMHHOCTI
He 0OMEeXylTbCA CYyTO NPEAMETOM KPUMIHOMOTYHOI
HayKW, OCKiMNbKN CMPSIMOBaHI Ha BUPILLEHHS LIMPLUIO-
ro Kona nuTaHb €KOHOMIYHOrO, coLianbHOro, Mopa-
NbHO-MCUXOSIONYHOro Ta NPaBOBOrO 3MICTY.
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[JO ocHOBHMX LUinen 3aranbHOCOLUianbHOro 3a-
nobiraHHs 3MOYMHHOCTI Cnig BiAHECTU: NoAoNiaHHSA
Yn 0BMEXXEHHS1 KPUMIHOreHHO HebeaneyHux cynepe-
YHOCTEN Yy CYyCNiNbCTBi, MOCTYNOBE BWKOPIHEHHS
BiJOMMX LUie 3 OibniMHMX 4YaciB HeraTUMBHUX SBULL,
CTBOPIOBAHMNX MNOSMITUYHUMU, EKOHOMIYHUMU, NMCUXO-
NOTiYHUMWN, iAEONOriYHUMK, MidKHALiOHANBbHUMK 1
iHWWMW  YUHHUKAMW BUHUKHEHHS KPUMIHOr€HHOro
noTeHuiany B CyCMinbCTBi (EKOHOMIYHI W MOMITUYHI
Kpn3n, HebesneyHe ManMHOBE po3llapyBaHHS Hace-
NEHHs1, HeOOIr'pyHTOBaHEe W HaBiTb 3M0YMHHe 30ara-
UYEeHHs1 MeBHMX BepCTB, 6e3pobiTTs, 3aTPUMYBaHHS
3apobiTHOI nnaTK, iCHyBaHHA Ha MeXi BWXMBAHHS,
3aHenag moparni, NPpoCTUTYUIA, HapKOMaHis, ankoro-
niam, 6e3npuTynbHicTb Towo). EdekTmBHiCTb 3ara-
nNbHOCOLianbHOro 3anobiraHHA 3MOYMHHOCTI MOXe
6yTn 3abesnedyeHa BMBaXEHOW Ta LinecnpsmoBa-
HOM couianbHO-eKOHOMIYHOK MONITUKOK AepXKaBu
(Holina, 2011). BaranbHocouianebHi  3axoau
noB’A3aHi 3 HanbinbLW 3HAYyLWMMK Ta SOBrOCTPOKO-
BMMM BMAAMM COUianbHOI AisnbHOCTI, WO peanisy-
IOTbCS1 B MpPOLECi BMKOHAHHS LUMPOKOMAaCLUTabHUX
couianbHMx 3aBaaHb. Po3B’sizaHHs cynepeyvyHoCcTen
CYCNiNbHOrO PO3BUTKY, NOro Npobriem i cknagHoLLiB,
NpopaxyHKiB couianbHOro ynpaeniHHSA € 0gHOYacHO
€KOHOMIYHO, NOMITUYHO, iOEe0Nori4Ho, couianb-
HO-MCKXOMOr4YHO Ta NPaBOBOK OCHOBOK ANSA yCy-
HeHHdA, nocnabneHHa W HewTpanisauii nNpouecis i
ABUL, SKi OeTepMiHYTb 3IOYUHHICTL. [o 3ararnb-
HocouianbHUX 3axodiB 3anobiraHHs  3MOYMHHOCTI
Hanexatb nepegyciMm  3MiHMW B couianbHO-
€KOHOMIYHIN cdoepi, cnpsMoBaHi Ha MigBULLEHHS
XWUTTEBOrO piBHA YneHiB CycninbCcTBa, MOMIMNWEHHSA
ymoB ix xutTa (Dzhuzha et al., 2009).

3aranbHocouianbHUM  3axogaMm  NpuTamaHHi
MacLTabHICTb, BCEOCSIKHICTb i Pi3HOBIYHICTb, KOM-
MINEKCHICTb, B3aeMO3anexHicTb, 0Oe3nepepBHICTb.
BoHM OXONNIOKOTb LUMPOKUI CNEKTP cdep XUTTeAi-
ANbHOCTI  Hauil. Hanpuknag, y  couianbHin
cdhepi ngeTbCca NPo YCYHEHHA BUpPA3HOro couianb-
HOro po3sLlapyBaHHSA CycninbCcTea; NiATPUMKY Hesa-
MOXHUX FpOMafsH;3abe3nevyeHHs HanexHux yMOB
Ans couianisaulii ocobucTocTi; nogonaHHs i colia-
NBHOTO  BiOYYXXEHHS; OOMEXEeHHs1  HeraTuMBHUKX
Hacnigkis ©e3pobiTTa, BMMYLLEHOI Mirpauii nogen
Towo. Y npaBoBin cdepi — Lue BAOCKOHANEHHS 3a-
KOHOAaBcTBa, b6e3nocepenHbO HE CNPSIMOBAHOMO Ha
3anobiraHHs 3MOYMHHOCTI, @ Takoro, Lo Mae npea-
METOM npaBoOBe PeryritoBaHHs Pi3HOMaHITHUX cycni-
NbHWX BiOHOCWH (TPYOOBUX, CIMEMHMX TOLO), SKi B
HOPMAaTMBHO He YMNOPSAKOBAHOMY CTaHi MOXYTb Haby-
BaTu kpuMiHoreHHoi poni (Dzhuzha et al., 2011).

3aranbHocouianbHe  3anobiraHHs  3NOYMH-
HOCTI — Lle, Hacamnepen, KOMMIEKC NepCcrneKkTUBHUX
couianbHO-eKOHOMIYHUX | KYNbTYpPHO-BUXOBHMUX
3axopniB, CNpAMOBaHUX Ha MNoAdanblUMii PO3BUTOK i
BAOCKOHamNEHHs CyCMiNbHMUX BIAHOCWUH, @ TakoX yCy-
HEHHS1 Y/ HenTpanisauilo NPUYMH Ta YMOB 3IOYUH-
HocCTi. 3anobiXkHMIM NoTeHuian uiel aianbHOCTI nons-
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rae B TOMy, LLO BOHAa NpoTuAie HeraTMBHUM siBULLLAM
i mpouecaMm, SKi CnpusitoTb BiATBOPEHHIO abo 306inb-
LUEHHIO KINbKOCTI 3MOYUHIB, CTUMYINIOE 3aKOHOCMYX-
HSHY noBefiHky noauHu. [lo3nTuBHun edekT €
HacnigKkoM BMBa)XEHOI colianbHOI MONiTUKW, 3ainc-
HIOBaHOI He nuwe 3 MeTol 6e3nocepeaHbLOro 3arno-
BiraHHA 3MOYMHHOCTI, @ CNpsIMOBaHoOI, nepenycim,
Ha  BWKOHAHHA  3arafnbHUX  E€KOHOMIYHUX i
couianbHUX 3aBAaHb AepxaBu. 3aranbHocouiansbHe
3anobiraHHs 3M0MMHHOCTI 3MEHLLYE couianbHi cyne-
PEYHOCTi, KPWUMIHOFEHHE NPOTUCTOSIHHS  Pi3HUX
BEPCTB HacerneHHsl, piBeHb 6e3pobiTTs, nigsullye
CTaHOApPT >KUTTA rPOMasiH, CTBOPIE HeOOXiaHi
YMOBW ANS neranisaoBaHoOro ofepXaHHs HUMKU [Jo-
cTaTHiXx npubyTkiB, cnpusie opMyBaHHIO MiLHOro
6a3ncy Ond MNOBHOLHHOIO (OYHKLIOHYBaHHSA BCiX
couianbHMX cdep, BUXOBAHHSA Ta KOHTPOSIO AITEN i
MOJIOAi, 03J0POBMEHHS MOPAIbHOroO Krimaty B Cy-
CNinNbCTBi, YTBEPOKEHHS  BUCOKUX  MOparbHMX
LiHHOCTEN Y HbOMY, OOAEPKAHHS AEeMOKpaTUYHWUX
3acag Towo. [lporpecuBHi couianbHi nporpamu
CrpsIMOBaHi Ha YTBEPXKEHHS 3aKOHHOCTI, noBaru 4o
KOHCTUTYLINHNX npaB i cBo0OA NIOAWHK, 3MILHEHHS
rpoMagcbKoro nopsaky, AUCLMNNIHK, PO3B’A3aHHSA
npobnem noegHaHHA TPOMaACbKUX, BUPOOHUYMX,
ciMenHo-NobyTOBUX IHTEPECIB XIHOK i CiM'i, couianb-
HOi apganTauii MapriHanbHUX BEpPCTB HaceneHHs
Towo (Holina et al., 2014).

Mig yac peanisauii 3araneHocouianbHUX 3axo-
OiB mMae Oytm 3abesnevyeHO HopmarnbHy, TOOTO
npasoMipHy, NOBEiHKY BCiX 4IeHiB cycninbcTaa.
3AINCHIOETLCA CTPMMYBanbHUI Big NPaBoONOpPYLUEHb
BMMMB Ha BCiX OCI0, KM Mae CBOIM [OXeperom
couianbHi, 30KpemMa " npaBoBi, HOPMW, BiANOBIOHY
noBefiHKy AepXaBHUX OpraHiB, rpomMagcbknx opra-
Hi3auin Ta okpemux ocid (Yosypiv, 2010). do 3ara-
NbHMX POPM BNNUBY HAYKOBLLi BiAHOCATb:

— BMAaHHA 3aKOHOJABYMX aKTiB;

— iHOpMyBaHHSA LUMPOKMUX BEPCTB HaCereHHSA
Yyepes 3acobu mMacoBoi iHdopmadil npo Bignosiga-
INbHICTb 3a 3M0YUHM;

— MOSINWEeHHA couianbHUX Ta EKOHOMIYHMX YMOB,
LLIO BNSIMBAOTb Ha XUTTEAIANBHICTb HACEMNEHHS;

— po3bynoBy AepXKaBHUX IHCTUTYLIR, AKi 34inc-
HIOTb 6opoTLOY 3i 3nounHHicTio (Dzhuzha et al.,
2011).

HaykoBa HOBM3Ha

OT1xe, 3anobiraHHs cekcyanbHin ekcnnyaTadii Ha
3aranbHocouianbHOMY piBHI nepegbavae 3anposa-
[PKEHHS1  BiOMNOBIAHOTO MNPaBOBOro  3abe3neYeHHs.
HauioHanbHe 3akoHOOABCTBO YKpaiHM Wodo 3anobi-
raHHsa cekcyanbHi ekcnnyaTadii Bignosigae MikHa-
POAHUM 3000B’A3aHHAM [epkaBu. YKpaiHa npuegHy-
€TbCA OO0 MiKHapO4HMX OOroBOpiB, NPUAMAaE BRAacHI
3aKOHW, a TaKoX MiA3akoHHI HOPMaTUBHO-MPABOBI
aKkTu, WO cnig, po3rnagaTy B KOHTEKCTI 3arafibHOCOL -
anbHOro 3anobiraHHA cekcyarbHi ekcnnyaTaLwii.

38

HopmatuBHo-npaBoBy ©0a3y B aHanisoBaHiun
chepi popmytoTh: KoHBeHLUis npo 60poTbby 3 Topri-
BNew noabMu i 3 ekcnnyaTaudieto npocTuTyuii Tpe-
Timn ocobammn 1949 poky; KoHeeHuis OOH npotu
TpaHCHaUiOHanbHOI  OpraHi3oBaHoOi  3MOYUHHOCTI
2000 poky (Manepmcbka KOHBEHLUIS), Ky AOMOBHIOE
[MpoTokon npo nonepeaKeHHs i NPUNUHEHHST TOpriB-
ni nogbmn, 0cobnMBO XiHKaMK | AiTbMK, | NOKapaH-
Ha 3a Hei; KoHBeHuis Pagn €sponu npo 3axogu
wono npotmaii  Toprieni nmogemn 2005 poky,
KoHBeHLUis Pagn €Bponu Npo 3axucT AiTen Big Cek-
CcyanbHOI ekcnnyaTauil Ta CeKcyanbHOro Hacuib-
ctBa 2007 poky. KoxeH i3 uux OOKYMEHTIB, nonpwu
30BHILLHIO CXOXICTb, Pi3HUTbLCS, 30Kpema, cepoto
3actocyBaHHsl. KoHnBeHUii Pagn €sponn € wupuu-
MK, nopieHaHO 3 [lpotokonom OOH npo nonepe-
DXKEHHS | MPUNWHEHHS TopriBni niogsMu, 0cobnmeo
XiHKamu i AiTbMK, | NOKapaHHS 3a Hei, agXe oxon-
noTb BCi hopmMu Toprieni NoAbMU, BHYTPILLIHBO-
AepxaBHi abo TpaHCHauioHamnbHi, NOB’A3aHi YN He
NnoB’dA3aHi 3 OpraHi3oBaHoOK 3M0YNHHICTIO. BogHouac
Mpotokon OOH nignucaHo n partudikoBaHo Oinb-
LLIOIO KiNbKICTHO KpaiH, BiH Aie Make B YCbOMY CBITi,
a He nuLle B NMEeBHWX PEerioHax.

B YkpaiHi Hemae cneuianbHOro 3akoHy npo 3a-
nobiraHHsi cekcyarbHii ekcnnyartauii, agke npaBo-
BIOHOCMHM B 3a3HayeHin cdepi pernameHTOBaHi
iHWKMMK 3akoHamu. [Nepeaycim igeTbCa NPo 3aKOHU
YkpaiHun «[po 3axmcTt cycninbHOI mopani» Ta «[1po
npoTuaito Toprieni noabMm». OCTaHHIN TakoX 0XOon-
NOE NUTAHHSA, MNOB'AA3aHi 3 HaJaHHSAM  [OMoMoru
noTepninuM Big Takoi MPOTUMPABHOI AiANbHOCTI
ocobam. KpumiHanbHe 3akoHoO4aBCTBO YKpaiHM He
BM3HA4yae ceKcyanbHy eKchnnyaTauilo Sk OKpeMun
3M04MH, amke nependavae BignoBiganbHICTL 3a
npoTunpasHi AisgHHSA, NoB’a3aHi 3 Heto. [Nepenycim
ue TopriBnga ngbMu, METOH SIKOI 3a3BMYal nocrta-
I0Tb  cekcyanbHa ekcnnyatauiga (cT. 149 KK
YKpaiHu), BBE3€HHs, BUTOTOBMEHHS, 36yT i po3nos-
CIOKEHHs1 nopHorpadiyHnx npegmeTis  (cT. 301
KK YkpaiHu), ctBOpeHHs abo yTpyMaHHSA Micub pos3-
nyctu i 3B8igHMUTBO (CT. 302 KK YKpaiHu), cyteHepc-
TBO ab0 BTSArHEHHs1 0COOM B 3aHATTHA MPOCTUTYLIED
(cT. 303 KK YkpaiHu) (Kryminalnyi kodeks, 2001).
Cnig TakoX 3ayBaXkMTu Npo NiA3aKOHHI AOKYMEHTH,
30Kpema Ti, Aki BigoOpaxatoTb pilleHHs Ypsagy Yk-
paiHu wono 3anobiraHHA cekcyanbHii ekcnnyaradwii.
Tak, BignoBigHMMuK noctaHoBamu KabiHeTy MiHicT-
piB YkpaiHu 3atBepmpkeHo [lepxaBHy LinboBYy coLi-
anbHy nporpamy npotugii Toprieni nogsmn Ta 3a-
ranbHoAepxaBHy nporpamy «HauioHanbHun nnaH
ain wopo peanisauii KonseHuii OOH npo npaea
OUTVHWY», WO MICTATb HM3KY MOJIOXEHb LLIOAO 3ano-
GiraHHA cekcyanbHi ekcnnyaTtauii Ha 3aranbHOCOo-
LianbHOMY piBHi.

BaxnuBum acnektom  3aranbHocoLuianbHOro
3anobiraHHst 3MOYUHHOCTI € pO3pOobneHHa N ynpo-
Ba[XKeHHS1 HayKOBUX Nporpam 3 BUBYEHHS haKToOpIB
PU3NKYy CTOCOBHO MOBEAiHKW, L0 BIOXMNAETbCS Bif
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HopMK. BuBYeHHA cheundikn pakTtopiB 3MOYMHHOI
noBeAiHKN € NPOMIKHOK NaHKOK MiX TEOPETUYHUM
KPUMIHONOMYHUM BUBYEHHAM 3MOYUHHOCTI 1 Npak-
TMYHOIO opraHisauieto 3anobiraHHsi, TO6TO Geanoce-
penoHbLo  peani3auield  TeOPEeTUYHUX  MOSIOXKEHb
(Hladkova, 2014). B YkpaiHi, kpim npenctaBHUKIB
opraHis Bragm, akTMBHY yvacTb Y popMyBaHHi aep-
XaBHOI NONITUKM WoAo 3anobiraHHA cekcyanbHin
ekcnnyartauii, nepegycim fiten, 6epyTb YUCNEHHI
HeypsiAoBi opraHisadii, 3okpema MixHapoaHUn i-
HOuYMI nNpaBo3axmucHu LeHTp «Jla Ctpaga — Ykpai-
Ha» (Bochkor et al., 2014). Peanisauia aepxaBHoi
noniTMKN WoAo 3aranbHocouianbHoro 3anobiraHHs
CeKkcyarnbHii ekcnnyaTauii Moxe BigbyBaTucs Lwns-
XOM 3[iNCHEHHS! MEBHUX 3ax0aiB, SK-OT:

— OCBiTHs poboTa 3 monogal Ta GaTbkamu B
3aknagax OCBiTH, LLIO MOXe 3[iCHIOBATUCSA B MeXax
BapiaTMBHOI YaCTMHU OCBITHIX nmporpam, To6To da-
KyNbTaTUBHO;

— OopraHisauis HaBYaHHS NPeACTaBHUKIB OpraHis
OepXaBHOI BNaau 3 nutaHb 3anobiraHHsa cekcyanb-
HiM ekcnnyaTauii. Llen Bng QisnbHOCTI 34iINCHIOTL
opraHu gepkaBHOi Bnagu, nepeBaHO TiCHO cniB-
npauioymn 3 rpOMafCbKMMU Ta MiKHApOAHMMMK Op-
raHizauigamm. Moxnmuee BnNpoBamKEHHS B Nporpamm
NiAroTOBKW, MEepenigroToBKM Ta MiABULLEHHSA KBani-
dikauii negaroriyHMX NPauiBHUKIB iIHCTUTYTIB nicns-
OMNIOMHOI NeJaroriyHoi OCBITU HaBYamnbHUX KypcCiB
3 npobriem 3anobiraHHA cekcyanbHin ekcnnyaTadii;

— iHdopmauiiHa Ta NPOCBITHULUBLKA AOiSNbHICTb,
cnpsMoBaHa Ha NiABULLIEHHS piBHA 06i3HaHOCTI i3
uieto nNpobnemMor  LUMPOKOro Kona rpoMafsiH.
OpraHn gepkaBHOI BNagu CnifibHO 3 rpoMagcbkumm
Ta MiKHapOOHWMW oOpraHisauissMm MOXYTb pPO3Mo-
BCIOOKYBaTU NUCTIBKM W iHOpMyBaTU HaceneHHs
3a gonomoroto 6inbopai..

BucHoBkMu

JocnigpkeHHa nNuTaHHA Npo 3anobiraHHs cekcy-
anbHin ekcnnyaTtauii Ha 3aranbHocoLlianbHOMY PiBHi
Jae nigctaBu Ans NeBHUX BUCHOBKIB. Tak, 3anobi-
raHHs cekcyarbHi ekcnnyaTauii Ha 3aranbHocolia-

nbHOMY piBHi cnpsiMoBaHe 6es3nocepedHbO He Ha
HeJOoNYLWEeHHSS KOHKPETHMX aKTiB  CeKcyarnbHOI
ekcnnyarauii NneBHMMWU MoAbMU, @ Ha 3MEHLUEHHS
KifMTbKOCTi BUMHEHHSI MPOTUNPABHUX AisiHb Yy PO3rns-
OyBaHin cdepi WNaxom nOninwWeHHs coLlianbHo-
€KOHOMIYHOI  cuTyauil B KpaiHi, MopanbHO-
MCUXOMOrYHOI Ta [OYXOBHOI CKNagoBUX XKUTTH
rpomagsH. JepxxaBHa nonituka 3anobiraHHs cekcy-
anbHin ekcnnyaTtadii Ha 3aranbHocouianbHOMY PiBHI
nepeabavae nogonaHHsA 06’eKTUBHUX i CyD’EKTUBHUX
nepegymoB AN CeKcyasnbHOI ekcnsyaTtauil Ta pea-
NI3yeTbCs  LWINAXOM  LinecnpsiMoBaHOl  AisifbHOCTI
BCiX iHCTUTYTIB CyCMifibCTBa 3 YCYHEHHS!, OOMEXeEH-
HA Ta HeWTpanisauil YMHHKUKIB, AKI OEeTEepMiHYIOTb
iCHYyBaHHS 3a3HavyeHuX sBuLW. 3aranbHocouianbHi
3axogon 3anobiraHHs CcekcyanbHin  ekcnnyaTtauii
OXOMIOKTb POBOTY 3a CoLjianbHO-EKOHOMIYHMM, Mpa-
BOBWUM, i4E€OMNOMYHMM, OpraHi3aLinHO-ynpaBiHCbKUM i
KyNbTYPHO-BUXOBHMM HanpsiMamu.

Y 3anobiraHHi cekcyanbHin ekcnnyaTauii Ha
3aranbHocoLianbHOMY piBHI BapTO akueHTyBaTuCs
Ha BMBYEHHI NpPaBOBOro 3abeaneyeHHs Takoi pobo-
TN, agKe iHWIi 3aranbHoOcoOLianbHi 3axogn TaKkoro
CNpAMYBaHHSA NepeBaXKHO 34INCHIOTL MNig Yac npo-
Be[EHHs 3aranbHocolianbHUx 3axogie 3anobiraHHs
3MOYUHHOCTI 3aranoMm. BopgHouyac yaoockOHamneHHs
npaBoBoro 3abesneyeHHs 3anobiraHHs cekcyarbHin
ekcnnyarauii MOXNUBO po3rnagat He Nuwe B KOH-
TEKCTi BOOCKOHANEHHA 3aKOHOLABYOro pPeryroBaH-
Hs1 3anobiraHHsA 6yab-9KMM 3104YnHaM, a 1 B acrekTi
po3pobneHHs Ta NPUAHATTA cneuianbHNUX HopMaTw-
BHO-NPaBOBMX aKTiB, OPiIEHTOBaHMX Ha 3anobiraHHs
BUMHEHHIO MEBHUX [il, NOB’A3aHMX caMe i3 cekcya-
NbHOKO ekcnnyaTauier noanHW.  3akoHoOaBCTBY
YKpaiHu y cdepi 3anobiraHHsi cekcyarnbHi ekcnya-
Tauii BflacTMBa He CTATUYHICTb, a OMHAMIYHICTb,
noB’si3aHa 0COBNMBOCTSIMM CYCMiNbHOIO XUTTH. Lle
O3Ha4ae, Lo 3aKOHO4AaBCTBO 3MIHIOETbLCA BiAMNoOBia-
HO OO0 Cy4yacHMX BMMOr, W06 y MpaBOBOMY CEHCI
SIKHaWMNoBHiLLe BperyrnboByBaTW Pi3Hi MpaBoBigHO-
CWHW, MOB’A3aHi i3 3anobiraHHAM CeKCyarnbHIN eKc-
nnyaTauii Ta 4ONOMOrow noTepninum ocobam.
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The Prevention of Sexual Exploitation on the General Social Level

The purpose of the article is to conduct a comprehensive analysis of the features of the work of law enforcement
agencies and other stakeholders in the field of prevention of sexual exploitation at the social level, followed by the
development and publication for professional discussion of their own vision of the prospects of solving the problem.
Methodology. Taking into account the goal, the specificity of the object and subject of the study, the methodological
tools were chosen. The methodological basis of the article is a dialectical approach to the analysis of the situation in
Ukraine and beyond. During the research, a system of methods of scientific knowledge was used: formal logic
(abstraction, analogy, deduction, induction, synthesis) for a detailed examination of the issues; the empirical — during
experimental research and expert interviewing; system analysis method — to determine the direction of implementation of
innovative approaches to solving the problem; theoretical — in the study of scientific and educational literature;
modeling — in the study of certain objects by modeling their individual characteristics. Scientific novelty is caused by the
need to improve the existing forms and methods of law enforcement. The necessity of introduction of new tools in
combating crime, as well as the use of qualitatively new and innovative approaches to the proper implementation of the
tasks. Conclusions. Prevention of sexual exploitation at the General social level is aimed at reducing the number of
illegal acts committed in this area by improving the socio-economic situation in the country, improving the moral,
psychological and spiritual component of the life of citizens. The state policy of prevention of sexual exploitation at the
General social level assumes overcoming of objective and subjective preconditions for sexual exploitation and is realized
by purposeful activity of all institutions of society on elimination, reduction and neutralization of the factors determining
existence of such phenomena.

Keywords: crime prevention; general social level; sexual exploitation; human trafficking.
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YIK 343.272(477)1

3enbkina T. €. — acnipaHT kadepu kKpuMiHanbHOro npouecy HauioHansHOT akageMii BHYTpILLHIX cnipaB, M. KuiB
ORCID: https://orcid.org/0000-0003-4751-5514

CyTHiCTb M aKTyarnbHi NUTaHHA apeLwTy MauHa B KpUMiHaNnbHOMY
npoBafXeHHi Ha cTaail 4oCcya0BOro po3crigyBaHHA

Memoro cmammi € docnidxeHHs1 cymHocmi U akmyanbHUX numaHb apewmy maliHa 8 KpUuMiHaribHOMY rposa-
OxxeHHi Ha cmadii 0ocydosozo po3acridysaHHs. Memodonoezisi docnidxeHHs1. Y pobomi sukopucmaHo 3az2asibHoHay-
Kosi ma crieuianbHO-HayKogi MemoOu ri3HaHHS, KOHKpemHe MoeOHaHHS SKUX 3yMO8/ieHe Memor ma 3ag0aHHAMU
docnidxeHHsi. BukopucmaHHsi ¢hopmaribHO-102i4Ho20 Memody Oasio 3Mo2y 6u3Hayumu, ymo4yHumu U 0ornosHumu
OKpeMi noHammsi, Kameezopii, yrnopsiOKyeamu rnoHsIMilHO-Kamez2opianbHUl anapam. 3acmocoeaHO MakoXx Memoou
gopmarnbHOI noziku, 30kpema aHanisy U cuHme3sy, 0edykuii ma iHOyKuii, aHanoeii ma y3aeanbHeHHs1 mowo. Haykoea
HOB8U3Ha cmammi nosigi2aae 8 momy, wo 8 Hili 30ilicHeHo docnidxeHHs apewmy mMaliHa 8 KpUMiHarnbHOMY rpo8adxeH-
Hi Ha cmadii docydo8020 po3cridysaHHs Ha cy4yacHOMY emarii 0epxagHO-rpaso8o20 PO3BUMKY, @ MaKOX SUOKPEM-
neHo akmyarbHi npobnemu 8 uit cehepi. BucHoeku. Apewm maliHa € 0OHUM i3 HalnowupeHiwux npuknadie obme-
JKeHHs1 MaliHosux rnpae ocib y KpuMiHarbHOMY rnpoueci Ha emani docy0o08020 po3cnidysaHHs. [Modanbwi Haykosi
docnidxeHHs 8 uili cgpepi cnid noe’azyeamu 3 demaribHUM po3pobrieHHsIM OesiKux npobriem npasogozo peayoeaHHs
8 aHanisosaHil cghepi. 3okpema, ue cmocyembcs numaHHsA 3abe3nedyeHHs rpas mpemix ocib, wodo maliHa SKUX
supiwytoms numanHHs npo apewm. [pobnemu nocmarome i y eunadky apewmy UiHHUX nanepis, Wo akmyarsisye He-
06xiOHicmb po3pobneHHs1 0ieg020 MexaHi3My KOHmMPOIto 3a ix obizom. lNompebye aHani3y ( Moxnugicmb HakraOeHHs
apewmy Ha MalHO, IKUM € Kowmu y euansdi mak 38aHOoi Kpurnmosasiromu, cmamyc siKoi sk 06’ekma yugisibHO-
rnpasosux 8iOHOCUH OOCi He € 4YimKO BU3HAYeHUM, a MpPO KpuMiHanbHUl npouyecyanbHUll cmamyc Ub020 sfeuwia
83aearii He lidembcs.

KnioyoBi cnoBa: manHO; apewT; KpuMiHanbHe nNPOBafXeHHs; [OCYAOBe pO3CnigyBaHHS; mpoueaypa;
KpUMiHanbHWIA npouec.

BcTtyn MutaHHa npoTuail Kopynuil Ta €KOHOMIYHMM
KpuMiHanbHe CYAOYMHCTBO € Takow cdeporo | 3MOYMHAM 3aranom € ofHUM 3 NpPOBIOHUX HanpsaAMIB
AEepXaBHOI OiSNbHOCTI, y AKi NpaBa rpoMagsH Han- | CY4acHol KpMMIHaneLHO-NpasoBol NonITUKK

yacTile MOXyTb GyTW MOpyLUEHi, NPU4OMy 3 GOKY (Shatrava, 20_17; Biletskyi, 2017). Y KOHT.eKCT.i. nocy-
nepxasu Ta ii opraHi. 3asHaueHe, nepegycim, | AOBOTO POCMINYBAHHS 3MOYNHIB EKOHOMIYHOI Crpsi-
NOB'A3aHO 3 TUM, L0 AN 3aB6E3NeUeHHs kpiMiHa- | MOBAHOCTI came apelT MailHa € OfHUM 3 HanBax-
NbHOTO NPOLIECY Ta peaniaaii oro 3aBaaHb nig vac nuBilwmMx 3acobiB 3abes3nevyeHHs KPUMiIHANbHOro
[I0CY[10BOr0 pO3CrifyBaHHs i cyaosoro poarnagy | MPOBaMKEHHS.

[0 Y4YaCHUWKIB MpoLiecy MOXyTb 3acTOCOBYBaTW 3a- AcnekTu okpecrieHoi npobnemaTiku aocni-
XOAV MPOLECYarnbHOro MpUMyCy, wWo craHosuTs | AXyBanu  O. M. Bonaapenko, O.B. Bepxornaa-
neBHy HeGeaneky OBGMEXEHHSI UM MOPYLUEHHS KOH- lepacumeHko, . |. BontoBny, |. A. Bopo6iioBa,

CTUTYLiiHMX npaB | csobog (Pivnenko, 2016, | P.Tepacumos,  A.Tonbaap6,  B. O. MpuHiok,
p. 169). Y KpuMiHanbHO-NpoLecyansHy gisinbicts | - B. 3amkosa,  A. KpasueHko,  T'. M. Kyukip,
3arnyyeHo He Tinbku oci6, sikux nputsirHyTo go kpu- | 4. B. JlicHivenko,  T. B. Jlykawkita, — B. Mauko,
MiHanbHOI BignoBigansHocTi, daktuaHo BuHHux y | 1O- M. MupowHiuyenko, H. C. Mopryw, B. B. Myparoga,
BUMHEHHI KPUMIHArbHO KapaHux aisiHb, a i oci6, siki | C- M. CMokos, O. 0. Tarapos, O. dipmaH,
MOCTPaXaanu Bif LMX 3MOYMHIB, iHWMX rPOMagsH. O.T. Wwno, A. E. L!_l,aCHa Ta iH. BO,D.HOLIaC.I'IOTpeﬁye
MpaBa Takux oci6 TakoX MatoTb GyTu 3abeaneveni | ACTANLHOTO aHami3y MUTaHHA CYTHOCTI apewTy
HanexHo. CRif aKueHTyBaTM yBary Ha npobmemi | MaiHa B KPUMIHANbHOMY MPOBAZKEHHI Ha cTapji

3abesnevyeHHs 0cobUCTVX MpaB y AocyadoBin cragii | ACCYAOBOrO pO3CIAyBaHHA Ha Cy4acHOMYy eTani.
npouecy, OCKifilbkKn came TaM 3axogu npouecyarnb- . .

HOro NPUMYCY 3aCTOCOBYHOTb Hamn4dacTiwe. 3acTocy- MeTa i 3aBAaHHA AOCHNiAKEHHA

BaHHs npumycy 3 60Ky gepXasu 3 MeTOK 3a40BO- MeTolo cTaTTi € BUBYEHHA CYTHOCTI M akTyanb-

MNIEHHA CYCNiNbHUX Ta OCOBUCTUX iHTEpecCiB, SKi HE | HUX nWUTaHb apewTy MalHa B KpUMiHanNbHOMY
MOXYTb BYTV AOCArHYTi 6€3 NpuMycCy, He € | He MO- | npoBaXeHHi Ha cTafil 4OCYA0BOro po3crigyBaHHS.
Xe ©Oytu pobpoBinNbHMM  CTOCOBHO rpOMagsiH.
Y 3B’A3KY i3 MM aKTyani3ylTbCA NUTaHHA KpUMiHa- Buknaa ocHoBHOro martepiany
NbHOT NpoLecyanbHoi pernameHTadii nMTaHb apeLw-
Ty MavHa Ha cTafil 4OCyoBOro poscrifyBaHHs SK
NPMMYCOBOrO 3axofy, CnpsiMOBaHOro Ha 3abeane-
YEHHS1 KPUMiIHaNbHOrO NPOBAKEHHS.

KpumiHanbHUi npouec € BuaomM AepXkaBHoi Ji-
AMbHOCTI, HEOOXiAHMM AN NpUMBEAEHHS B fJito, 3a-
CTOCYBaHHA MaTtepianbHOro KpUMiHarbHOrO 3akoHY
(Muravev, 2016). Y KpuMiHanNbHOMY MNPOBAMKEHHI

© 3enbkiHa T. €., 2019
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NpMMYC MOLUMPIOETLCS Ha idnyHy cBoboay rpoma-
OSH, MOXITMBICTb BUOOpPY X MicUs MeLIKaHHSA, hopm
cninkyBaHHsA. OKpeMmi 3acagu npuMycy CrnpsiMOBaHi
Ha oBbMeXXeHHs ManHOBUX NpaB abo iHWWN BNMAMB Ha
ccepy ManHOBUX BIOHOCUH rpoMafsiH i opUANYHUX
oci6. Lle manHoBMIM npumyc, sSKuii nonarae B Linbo-
BOMY BMMMBi HA ManHOBI NpaBa Y4YaCHMWKIB KpUMiHa-
NbHOrO CYAOYUHCTBA M iHLWKX OCI6, L0 3yMOBNEHNN
HeOoOXiaHICTIO BCTAHOBMNEHHSI HamneXHoro nopsaky
KPMMiHaNbHOrO MNpPOBafXeHHA Ta 3abesneyeHHs
npae 3aujikaBrneHunx ocio.

OpHum i3 3aBOaHb KpMMIHANbHOIO CygoO4YMHCTBA
€ 3axXUCT MpaB i 3aKOHHUX iHTepeciB OcCib Ta opraHi-
3auin, noTepninux Big 3MoYunHiB. 3arasniom y cUcTeMmi
3axofiB, WO 3aCTOCOBYE AepXaBa LWofo 3abesne-
YEHHS 3aKOHHOCTI Ta 3MiLHEHHS NpPaBoMOPSAKY,
OfHe i3 UeHTparnbHUX MiCLb Nocigae 3axucT npas i
csoboa noavHu n rpomagsaHuHa (Malanchuk, 2018).
be3 goTpMMaHHS npaB rpoMagsH AidnbHICTb opra-
HiB Aep)xaBHO| Bragn n ynpaeniHHSA, 30kpema noni-
Ljii, no3baBneHa 6yab-AKOro NPaKTUYHOro Ta ryMaHi-
TapHoro ceHcy (Admiralova, 2014).

3axucT npaB i 3aKOHHMX iHTepeciB noTepninux
Bil 3NTOYMHHKX NocsiraHb 3abe3nevyoTb 3a JONOMO-
rol  KpUMiHanbHOro nepecnigyBaHHs ocib, wWo
BYMHWIM 3II0YMH, BCTAHOBIEHHS PO3MIpIiB LUKOAMW,
3anofisiHOI 3MOYMHOM, | BXWUTTS 3axoAiB WoAo 3a-
Oe3neyeHHsa ii BigWKOAYBaHHA Ta CrpaBedsIMBOro
nokapaHHs BUHHUX OCib.

HaknageHHa apewTy Ha MavHO € (haKTUYHO
€OVHMM 3ax000M, Lo 3abe3neyye BUKOHAHHA BUMOT
3a 3asiBMIEHUM UMBINIbHMM MO30BOM Y MEXax pPo3-
FMSHYTOrO KPpMMiHaNbHOIrO NPOBaKEHHS 3a BigcyT-
HOCTI 4OOPOBINbLHOrO MoralleHHs.

HaknageHHa apewTy Ha ManHO — ue 3axig
npouecyanbHOro NpuMycy, LWo nonsirae B 3ab0opoHi,
aflpecoBaHil BNAcCHUKY MaWHa, po3nopsaxaruca
Ta B HeOoOXigHWX BMNagkax KOPWUCTYBATUCHA HUM,
a TakoX y pakTuyHoMy BUNyYeHHi ManHa 1 nepepa-
yi noro Ha 36epiraHHa (Sinenko, 2014, p. 8).

HaknageHHs apewTy Ha MarHO € BaXIMBUM
3acobom 3abesneyeHHst BiOWKOOYBAHHA MaTepia-
NbHOI LLIKOAW, 3anofdisiHOI 3MOYMHOM, OCKINbKW BiH
3aBepLUYE AiANbHICTb i3 po3LyKy MaiHa, HabyTtoro
3MIOYMHHUM LUMSIXOM, | CIYyrye OCHOBHUM 3acOOO0M
3abe3neyveHHsi 3BepHEHHsSI 0O HbOro Hagani (lonov,
2012, p. 54). HaknageHHsa apewty Ha ManHO — Le
3axig MpouecyanbHOro MpUMYCY, CYTHICTb SKOrO
nonsrae B 3abOpPOHi BnacHMka maiHa po3nopsiaxa-
TMCsl abo KOPUCTYBATUCA HUM, @ TaKOX Yy BUKIIHO-
YeHHi MaiHa 3 obiry Ta nepegadi noro Ha 36epiraH-
HA. ApeluToBaHe MaWHO He Moxe OyTm npopaHe,
nogapoBaHe, o6miHeHe, 3HUWEHe, 3daHe abo
3aknageHe. MeTa HaknageHHsa apewTy Ha ManHoO —
BCTAHOBIIEHHSA MEPEeLIKos LWoAo WMOro MOXIMBOIo
BiAYyXeHHs1 abo npuxoByBaHHsi (lonov, 2012, p. 31).

ApeLuT, SKMA HaknagaTb Ha MalrHoO, Nondarae B
3ab0poHi  BMAacCHWKY po3nopsamKaTUCs  MavHOM,
3abopoHi onepadin 3 rpowosBuMMy KowTamu abo
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IHLUMMW LiHHOCTAMM, WO 3HaxoaAaTbcsa Ha 36epiraH-
Hi, paxyHKy abo Bknagi B KpeAWUTHUX OpraHisauiax
y Mexax, y SKux HaknagatTb apewrt (Girginov,
2017; Jalbuu, 2016).

MutaHHa 3akoHoAaBYOro 3abesneyeHHsa apeLu-
Ty MalHa B KpUMiHanbHOMY NpoOBaXeHHi Ha cTagii
O0CYyO0BOro po3crnigyBaHHS € AMHAMIYHMMU, NMOBCSIK-
Yyac nocTalTb HOBI nNpobnemu B 3a3HadveHin cdepi
(Suprun, & Yatsyk, 2018; Grigorev, 2016).

3akoHoM YkpaiHn «[lpo BHeCeHHs 3MiH OO
KpumiHanbHoro Ta KpumiHaneHOro npotecyanbsHoro
KoOeKCiB YKpaiHM LWOAO0 BMKOHAHHSA pekomMeHaauin,
AKi MIiCTATbCA B LUOCTI gonoBigi €Bponencbkoi
KOMICIT Npo cTaH BWKOHaHHA YKpaiHow [naHy ain
Loao nidepanisadii €sponenicbkum Cor30M Bi30BO-
ro pexumy ans YKpaiHu, CTOCOBHO YAOCKOHaNEHHS
npouenypv apewTy mManHa Ta iHCTUTYTY cneuianb-
HOi KOHdpickauii» Big 18 nwoToro 2016 poky
Ne 1019-VIII KIK YkpaiHn ponoBHeHO CT. 642
«Tpeta ocoba, WOAO MarHa $KOi BUPILLYETLCA
NUTaHHA NPO apeLuT» i BHECEHO 3MiHM Ao n. 25, 26
y. 1 ct. 3, 4. 4 ct. 20, . 17, 4. 1 cT. 393
KIMK Ykpainu ("Zakon Ukrainy", 2016).

Y 4.4 ct. 170 KIK YkpaiHu 3asHayeHo, Wo Yy
BMNagky, nepegbadeHomy n. 2 4. 2 uUiei cTaTTi,
apelwT HaknagawTb Ha MaWHO TPeTboi ocobu 3a
HasiBHOCTI AOCTaTHIX NigCTaB BBaXaTW, WO BOHO
nignaratume cnewianbHii KOHgICKaLil y BuMnagkax,
nepenbaveHnx KK Ykpainn. Apewt HaknagawTb Ha
MaMHO TpeTboi 0cobu, SKWO BOHA Habyna Koro
6e3onnaTtHo abo 3a BULLY/HUXKYY Bid PUHKOBOI Bap-
TiCTb | 3Hana/mana 3HaTu, WO Take MaWHO BianoBi-
nae byob-skid 3 03HaK, 3as3HaveHux y n. 1-4 4. 1
cT. 962 KIK YkpaiHn. Y uyuHHomy KIIK YkpaiHu
HeMae 4iTKOro nepeniky npaB TPeTiX OcCib, Wwono
MalHa SKUX BUPILLIYIOTb NUTaHHS Npo apewT. Jlnwe
B 4.3 CT. 642 KIK YkpaiHu 3a3HayeHo, W0 Taka
ocoba Mae npaea, nepenbaveHi uum Kogekcom ans
nigo3ptoBaHoOro, O6BMHYBAYEHOro, Yy YacTuHi, WO
CTOCYETbCA apewTy marHa. Ha pokTpuHanbHoMy
piBHI baxiBui 3 ULOro NPMBOAY 3ayBaXykTb, WO Nig
Yyac 40oCy40BOro poscrigyBaHHst TpeTa ocoba, woao
MavHa SKoi BUPIWYHOTb MUTaHHA NPO apewT, Mae
Taki npaBa B acnekTi, O CTOCYETbCA apeLuTy mMan-
Ha: 1) GyTK 4iTKO Ta CBOEYacHO MOBIOMIEHA MpPO
cBoOi npaea, nepegbaveHi KMK YkpaiHu, a Takox
OTpUMaTU X PO3’AICHEHHS; 2) MaTWU NpeaCTaBHUKA;
3) 3bupaTn 1 nogaesaTu cnig4yomy, NPoKypopy, cnia-
YoMy cyagdi nokasu; 4) 6paTn yvacTb y NPOBEAEHHI
npouecyanbHOi Ail — apewTy MawvHa; 5) nig yac
NPOBEAEHHS NpoLecyanbHOi Ail CTaBUTK 3anuTaHHs,
noJaBaTu CBOI 3ayBaXXEHHS Ta 3anepeyveHHs Wwono
nopsaKy npoBedeHHs Ain, SKi 3aHOCATb [0 NpoTOo-
Kony; 6) 3acTtocoByBaTU 3 AoAepXXaHHSAM BUMOT
KK YkpaiHn TexHivHi 3acobu; 7) ogepxxyBatu Konii
npouecyanbHUX [OOKYMEHTIB i NMUCbMOBI NOBIOOM-
neHHs; 8) ockapxXyBaTu pilleHHs1, aii Ta 6e3gisnb-
HiCTb cnigvoro, npokypopa, cnig4oro cyaai B nopsa-
Ky, nepenbaveHomy KIIK VYkpaiHu; 9) Bumaratu
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BigLWKOAQYBaAHHS LIKOAW, 3aBOaHOl HEe3aKOHHUMM
pilLUEHHAMM, OiaMM 4M 0e3disAnNbHICTIO opraHy, LWo
34INCHI0E OMepaTMBHO-PO3LLYKOBY AisfbHICTb, [0-
CydoBe poscrigyBaHHs, MpokypaTypu abo cyay, y
NnopsifiKy, BU3HA4YEHOMY 3aKOHOM, a TaKOX BigHOB-
NeHHsA penyTauii, SKWo nigospa, 06BMHYBaYEHHS He
nigTBepannucs; 10) kopucTyBaTUCA PigHOK MOBOIO,
OTpUMyBaTU KoMii npoLecyanbHUX OOKYMEHTIB pia-
Hoto abo iHLWOK MOBOIO, SIKOK BiH BOMoJie, i B pasi
HeobXiOHOCTI KopuUCTyBaTUCHA Mocryramu nepekna-
Aada 3a paxyHok gepxasu (Smaliuk, 2018, p. 90).
Mwu nogingemo nosuuito daxisuis, Ski Ha nig-
cTaBi cucTeMHoro  aHanisy 4.1-4 ct.170
KIMK YkpaiHn ginwnm BUCHOBKY, LLO apeLuT Ha Main-
HO TpeTboi ocobu Moxe OyTW HaknageHo y ABOX
BMMNagKax: no-neplie, 3 MeTo 36epexeHHss peyo-
BUX [0KasiB; no-gpyre, ana sabesneyeHHs cnewia-
NbHOI KoHdicKaUii. 3anexHo Big UbOro marepianb-
HO-MpaBoOBUMK (PAKTUYHUMK) NigCTaBaMu apewuTy
ManHa 3a3HayYeHuX BULLE OCIO y KOHKPETHOMY Kpu-
MiHarnbHOMY NPOBaMXEeHHI MOXYyTb OyTW gocTaTHI
nigcTaBu BBaxaTw, Wo: 1) pedi, JOKYMEHTH, rpoLui €
3HapAJOAM  YYMHEHHSI KPpUMMIHAnNbHOro npaBonopy-
LWeHHs, 36epernn Ha cobi moro cnign abo MiCTATb
iHWi BigoOMOCTi, SIKi MOXyTb OyTM BMKOPUCTaHi $IK
Aoka3 akTy 4uM obCTaBMWH, O BCTAHOBMIOWTL Mig
Yyac  KpMMIHanNbHOroO  MPOBA[KEHHs,  30Kpema
npegmMeTn, Wwo 6ynn o6’ekTOM KpMMiHamnbHO NpoOTH-
npaBHUX AiA, rPoLUi, LiHHOCTI, iHWIi peyi, HabyTi Kpu-
MiHanNbHO MPOTMNPAaBHUM LWNSXOM abo OTpUMaHI
IOPMANYHOIO 0COBO BHACNIAOK YYMHEHHS KPUMiHa-
NbHOrO NMpaBoONopyLLEHHs, TOBTO BiANOBIAATL KpU-
TepisaMm, 9Ki CTaBNATb 4O pevyoBUX AokasiB (4. 3 cT. 3
cT. 170, ct. 98 KIK YkpaiHu); 2) mainHo nignsaratu-
Me creuianbHi koHdickauil y Bunagkax, nepenba-
yeHux KK YkpaiHu, a came rpoui, LiHHOCTI Ta iHwWe
ManHoO, ofepxaHi BHACMigOK YYUHEHHS 3NOYMHY Ta
(abo) € moxogamu Big Takoro MamnHa; npusHavanmcs
(BMKOpPUCTOBYBaNWUCH) ANS CXUMSIHHA 0CObM A0 BYU-
HEeHHS 3No4unHy, diHaHCyBaHHs Ta (abo) maTepianb-
HOro 3abes3neyeHHsl 3MoYMHY YU BUHAropoau 3a
MOro BYMHEHHSs; Bynn NpeaMeToM 3M0YMHY, KpiM
TMX, WO MOBEPTAKTbCA BMACHUKY (3aKOHHOMY
BONOZANbLYO), @ B pasi, KOnu 1oro He BCTaHOBMEHO, —
nepexogsaTb y BNacHICTb AepXaBu; 6ynu niglwykaHi,
BUrOTOBINEHI, MpPUCTOCOBaHi abo BMKOPUCTaHI Sk
3acobu YM 3HaAPSAAS BUMHEHHS 3ITOYMHY, KpPiM TUX,
LLIO NOBEPTaTLCA BMACHUKY (3aKOHHOMY BONOAiNb-

L0), SIKUA He 3HaB i HE MIr 3HaTW MpPO X HE3AKOHHE
BMKOpUCTaHHS (ab63. 1 4. 4 cT. 170 KIK Ykpainu, u. 1
cT. 962 KK Ykpainn) (Verkhohliad-Herasymenko,
2017, p. 21).

Y 4. 1 ct1. 64 KIMK YkpaiHn 3asHaveHo, Lo
TpeTbol 0cobolo, LWOoAO MaviHa $KOI BUPIWYIOTb
nUTaHHA NpPo apewT, Moxe ByTn Byab-aka disnyHa
abo topungnyHa ocoba. Ockinbky 4iTKO BUMOIrM A0
uMx oci6 He BM3HAYEHO, Ha MPaKTULi TakMh nigoxig
O3Hauvae, Wo (hakTMYHO BIAMOBIAHI NPMMYCOBI 3axo-
OV Yy BUIMAAI apewTy MaHa MOXYTb OyTK 3acToco-
BaHi 4o Oyab-sikoi ocobu. | xoua B 4. 3 uiei cTaTTi
nepeabayeHo, Wo TpeTs ocoba, LWoAo MarHa SKol
BMPILYIOTb MUTAHHS MpPO apewT, Mae npaea W
00oB’a3kn, nepeadaveni KINK YkpaiHn ans nigoapto-
BaHOro, 06BMHYBAY€HOr0, Y YaCTUHI, LLO CTOCYETbCA
apewTy ManHa, aKkTUYHO Li ocobu € JoCuTb Bpas-
NBMMW yYaCHUKaAMUN KPUMIHANbHOro npolecy, ToMy
NocTae YvMMano pusukis NOPYLLEHHS IXHIX Npas.

HayKOBa HOBU3Ha

HaykoBa HOBM3Ha [OCHiSKEHHS nonsrae B
TOMY, LLO B CTATTi BAOKPEMMEHO aKTyarbHi NMUTaHHS
KPMMIHanbHOroO  MpoUEeCcyanbHOro  perynioBaHHS
apewTy ManHa ocobu Ha eTani 4OCYAOBOro poscrii-
OYyBaHHS B KOHTEKCTi CydaCHMX peanii gepxaBHO-
NpPaBOBOro PO3BUTKY.

BucHoBKku

Takum 4MHOM, apewT mManHa € O4HUM i3 Hau-
MOLWIMPEHIWMX MpUKNagiB obMeXeHHS ManHOBUX
npae ocib y KpuMiHarnbHOMY npoueci Ha eTani Aocy-
[oBOro poscrigyBaHHs. lMoganbli Haykosi Jocni-
DKEHHs1 crig nos’aA3yBaTh 3 AeTanbHUM po3pobneH-
HsIM OKpemux Mpobriem NpaBOBOro PEryroBaHHA B
3a3HaJeHin cdepi. 3okpema, Uue CTOCYyeTbCHA NUTaH-
HA 3abeanevyeHHs npaB TpeTiXx ocib, woao manHa
AKMX BUPILYOTb NUTaHHA Mpo apewT. [pobnemm
nocTalwTb i B pasi apewwTy UiHHMX nanepis. 3asHa-
YyeHe akTyanisye HeobXigHiCTb po3pobneHHs gieBoro
MexaHi3aMy KOHTpomni 3a ix obirom. [loTpebye
OOCNIMKEeHHA NUTaHHSA Woa0 MOXIMBOCTI Hakna-
OEHHs apewTy Ha ManHO, SKUM € KOWTW Yy BUrMaai
TakK 3BaHOI KPUMNTOBAMKTKU, CTATyC SKOi sik 00’ekTa
UMBINbHO-NPaBOBUX BIAHOCUH OOCI HEe € YiTKO BU-
3Ha4YeHMM, a MpO KpUMiHanNbHUIA npoLecyanbHU
cTaTyc Uboro siBvLLa B3arani He NaeTbCes.
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apewTy MariHa Ta iHCTUTYTY cneuianbHoi KoHdickauii : 3akoH Ykpainu Big 18 niot. 2016 p. Ne 1019-VIII. Bidomo-
cmi BepxosHoi Padu YkpairHu. 2016. Ne 11. CT. 127.
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Entity and Current Questions of Property Seizure in Criminal Proceedings
at the Stage of Pre-Trial Investigation

The purpose of the article is to study the essence and actual issues of property seizure in criminal proceedings
at the stage of pre-trial investigation. Methodology. The paper uses general scientific and special-scientific methods
of cognition, the concrete combination of which is determined by the purpose and objectives of the study. Using the
formal-logical method has allowed to define, clarify and supplement the individual concepts of the category and thus
to organize the conceptual-categorical apparatus. Methods of formal and logical logic were also used, in particular
methods of analysis and synthesis, deduction and induction, analogies and generalizations, and others like that.
The scientific novelty of the article is due to the fact that it is a study of the seizure of property in criminal
proceedings at the stage of pre-trial investigation at the present stage of state-legal development with the allocation of
a number of urgent problems in this area. Conclusions. Today, the seizure of property is one of the most common
examples of limiting the property rights of individuals in the criminal process at the pre-trial stage. Further research in
this area should be linked to the detailed elaboration of specific legal regulation issues in this area. As an example,
this is a matter of ensuring the rights of third parties, the property of which the issue of arrest is being resolved.
Problems arise in the case of securities seizure. The seizure of securities requires the creation of an effective
mechanism for controlling their circulation. Another interesting issue is the possibility of arresting property that has
funds in the form of so-called criminals, whose status as an object of civil-legal relations is not clearly defined today,
not to mention the criminal procedural status of this phenomenon, etc.

Keywords: property; arrest; criminal proceedings; pre-trial investigation; procedure; criminal process.
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Oco6a 3no4YMHUA SIK eNfleMeHT KPUMiIHaniCTUYHOI XapaKTepuUCcTUKM
NOpYLUEHHA BUMOT peXumy pagiauinHol 6e3nekm

Memoro cmammi € 8usHa4YeHHsI muUnoeux xapakmepucmuKk 0cobu, W0 8YUHSIE MOPYWEHHSI 8UMO2 pexumy padia-
uitiHoi 6esneku, U obrpyHmyeaHHs1 O0UifIbHOCMI 8CMaHOBMEeHHS CreyuidHUX Xxapakmepucmuk ocobu 3/104UHUS Mid Yyac
po3acnidysaHHsi yux 3r104uHie. Memodonoezito docnidxeHHs1 cmaHoeIsImb 3az2alibHOHayKosi ma creuyianbHi Memoou
HayKoB020 MisHaHHSA: OianekmuyHull — Ons Mi3HaHHSA coujanbHO-NpagosuX AeuUW, y iX 38’43Ky, pOo38UMKY ma 3MiHax;
icmopuko-npaeosutli — Onisi 3’ACy8aHHA 2eHe3U HayKogux roasnsidie ujo00 HU3KU MOHSAMb, SKi 8UKOpUCMO8yomb rid Yyac
docnidxeHHs1 0cobu 3M0YUHUS SIK efleMeHmy KpUuMiHanicmuy4yHol Xxapakmepucmuku; flo2iko-ropududHull — Onsg onpauto-
8aHHs creujanbHOI mepmiHonozii ma HopmamueHoi 6a3u y cgpepi padiayiliHoi 6e3neku 3 Memor noenubneHHs
MOHAMIUHO20 arapamy KpUMiHamicmuyHUxX mMemoOuK, Wo cmocyombcsi 8i0nogidHOI memamuku; coyjonoaiqyHud i cma-
mucmuyHUl — i@ Yac aHkemygaHHs ma iHmepg’108aHHs Cid4ux, sU8YEHHs U y3asanbHEeHHs Mamepiarie rnpaso3acmo-
Co8HOI npakmuku. Haykoea Hoeu3Ha rybrnikauii nonszae 8 momy, Wo ernepuie 8U3Ha4YeHO 03HaKU 0cobu 3/104UHUS SIK
efleMeHmy KpUMIHanicmuyHoi xapakmepucmuKku 3/104uHig, nepedbayeHux cm. 2671 KpumiHanbH020 KoOekcy YKpaiHu.
BucHoeku. Ocoba 3Mo4uHUS 8 KpuMiHanicmuyHiti xapakmepucmuui 3ro4uHis, nepedbavyeHux cm. 2671 KpumiHansHo20
KoOekcy YKpaiHu, € crieyuchiyHUM efleMeHIMOoM, WO 108’a3aHull 3 pewmor CKnadHUKi8: 06cmaHo8KoK, criocobom y4u-
HEHHSI 3I104UHY, PedMemoM 3/104UHHO20 0CA2aHHS. YYUHUMU 3/104UH MOXe obMexeHa KinbKicmb 0cib y 38’a3Ky 3i
cKradHicmio nompariisiHHs Ha mepumopito 30HU 8idYyxeHHs. KpumiHanicmuyHe 3HadyeHHs Marompb gidomocmi rpo rio-
cmasu nepebysaHHs1 0cobu 8 30Hi 8i04yKeHHS; iHgbopMauis Mpo micye pobomu abo iHWuUl 38’930K 3 PEXUMHOK 30HOK,
rnomeHrUyitHi Moxnusocmi docmyry 0o rpedmMemie 3r04UHHO20 10CA2aHHA ma iX nepeMiuieHHs1 3a MEeXi 30HU 8i0YyXKeH-
HS1, 38’43KU NpasornopywHuKka 3 ocobamu, sIKi npaytoroms (npauyrosanu paHiule) 8 30Hi 8id4yXeHHs, U iHwumMu ocobamu,
K MOXXymb 6ymu 3auikaeneHi 8 30iliCHeHHI 3ro4YuUHHUX Oill; hakmu 84UHEHHS aHaslo2iyHUX pasornopyuweHb Yy MUHYIIO-
My; Momueauisi 3/104UHHOI QisiITbHOCMI.

KniouoBi cnoBa: ocoba 3mouvHUSA; KpUMIHanmiCTMYHA XapakTepucTuka; pexum; pagiaudiiHa 6Geasneka;
pOo3cnigyBaHHsI; 30Ha BigYy>XEHHS.

BcTtyn PUCTUKM; Ha niacTasi pesynbTaTtiB  y3ararbHEHHS

Oco6a, sika BUNHUMA 3MIOUNH, — FONOBHMIA ene- | MPAKTVKN POSCIIAYBAHHA NOPYLUEHHS BIMOT Pexu-

MEHT By/b-SIKoro poacriayBaHHsi. ToMy ii BuBueHHio | MY PadiauiiiHoi Gesnekn BUOKDEMUTM TUMOBI O3HaKN

MPUCBSIYEHO HWU3KY Mpalb KpUMiHarbHO-npaBoBoro | OCOOM  3MOYMHLSA;  OKPECHMTW  KpUMIHAMICTUYHO
umkny Ta i3 ncuxonorii (Kryshtop, 2018; Malanchuk, | 3HadyLil Aani Ta BIAOMOCTI NPO 0COBY 3MIOUMHUS.

2018; Mrochko, 2018; Sarkisian, 2018). TeopeTu4Hi

HanpauloBaHHA CrNpusiloTb  YCeBIYHOMY BUBYEHHIO Buknap ocHoBHoro matepiany

LbOro MOHATTH, AonomaralTb BU3HAYUTU Harnpsm Ha gymky M. T. BegepHikoBa, y KpuMiHansHomy
noLyKy iHdopmauii npo ocoby 3noyvHUS nig Yac | npoueci, Wo chnpsiMoBaHWi 3abeanedyBaTu peari-
BMKOHaHHS NPUKNagHuX 3aBaaHb. Y KpUMiHanictuui, | 3auito HopM maTtepianbHOro KpuMiHanbHoOro npaea,
KPpUMiHanbLHOMYy npasi, KpUMiHanNbLHOMYy MPOLECi, | MocTae 3aBOaHHS He Jvle BM3HAYUTU napameTpu

KpuMiHomorii Ta iHWKX AvcuuniiHax, 3 ornady Ha | npegMeTa BMBYEHHS ocobu oOGBMHYyBadeHoro, a i
Pi3Hy NpeameTHy cdpepy, AOCNimKeHHs ocobu 3mo- 3abe3neynTn BCTAHOBIIEHHS MOro B 06CA3i, WO €
UMHUSA BiOOYBaETbCA BIAMOBIGQHO [0 HAyKOBUX HeoOXigHMM i gocTaTHIM ONns BUPILUEHHS NMPaBOBUX
notpeb i 3anuTiB, OOHAK He BIQOKPEMMEHO, a B NnUTaHb, SKi BUHUKaOTb Y NEBHI crnpasi. Y KpumiHa-
OpraHiYHOMy 3B’A3KY 3 iHLWMMW AucuMniHaMK, Wo | nictvui ocoby cyb’ekTa, SKMA BUMHUB 3IOYMH, BCTa-
Cnpusie NOrnMBMeHHI0 Ta PO3LLUMPEHHI0 HAYKOBOrO | HOBIIOKTb Yepes Mi3HaHHS il OKpemMux BracTMBOC-

3HAHHSA, a OTXe, | NOro BAOCKOHAIEHHIO. Ten i puc, Aki BigobGpaxkeHi B cnigax 3rno4unHy, Lwob
NnoTiM BUKOPUCTOBYBATU Lji 3HAHHSA sIK 3aXogu BMnu-
MeTa i 3aBOaHHA OOCNIOXEeHHSA BY Ha L0 ocoly nig 4ac NpoBeAEHHs crigymx gin.

MeTo [OCHiMKEHHS € BU3HAYEHHs ocobrmso- | Y KPUMIHOMONiT 0coba 3M104MHLA € OAHUM 3 OCHOBHIX
cTei 0cobM 3MOUMHLSA AK eNeMeHTy KpumiHanictuy- | KOMIMOHEHTIB NnpeameTa L€l Haykn 3 yCiMa HachiaKa-
HOi  XapaKTEepUCTUKW  3MouMHiB, nepeabadennx | MM LWOAO ii BuBueHHa (Vedernikov, 2014, p. 148).
cT. 267t KK Ykpainu. Ocob6i 3nounHusA, K | Oyab-AKiA iHLWIA noanHi,

[INsi AOCATHEHHs 3a3HaueHoi MeTu Gyro cgop- BracTMBi pi3Hi O3Haku: AemorpadiyHi (cTaTb, BIK,
MyribOBaHO Taki 3aBOaHHs: Ha MiACTaBi Haykoux | CT@H 3A0POB’A), MoparbHi (cBiTOrNAA, iHTEpecy,
NOMMSAIB NPO MOHSTTS 0COBY, Sika BUMHUMA 3nounH, | CMPAMOBAHICTL),  couiarnbHi - (TPYAOBI, — CiMeiHo-
cchOpMyBaTU KOMMMEKCHE YSIBAIEHHS MPO  0coby nobyToBi) Ta MCMXOMOriYHi (emoujii, TemnepameHT,
3MOUMHLIS SIK €NEMEHT KpPUMIHANICTUIHOI XxapakTe- | BOMBOBI AKOCTI Towo). Lii o3Hakn BinoGpaxarloTbes B

© HoBauyk C. A., 2019
47



ISSN 2519-4216. Uridiénij asopis Nacional'noi akademii vnutrignih sprav. 2019. Ne 1 (17)
FOpuduyHul yaconuc HauioHarbHOI akademii BHympiwHix cripas

iHOMBIgyanbHNX BNAcTUBOCTSIX OCODKM  3MOYMHUS,
MOro ctocyHkax i3 notepninum. lNcmnxonoriyHa CTpyk-
Typa ocobn  MIiCTUTb  YOTWpPU  MNIOCTPYKTYpU:
1) cnpsiIMoBaHiCTb 0cobu (noTsaru, baxaHHs, iHTepecy,
ifeanwu, CBITOrNsA, NePEKoHaHHs), Wo opmMyeTbCs B
npoueci BUXOBaHHS; 2) AOCBIA (3HAHHS, YMiHHS, Ha-
BMYKM Ta 3BUYKWM, HabyTi sk ocobuctum aocsig, y
NpoLUeCi HaBYaHHSA, OOHAaK YyXKe 3 iCTOTHUM BMMVBOM
BionorivyHmMx 03Hak ocobu); 3) OXonmnKe iHAUBIAYyarnbHi
0COBNMBOCTI OKPEMMX MCUXIYHMX MPOLECIB sIK hopMm
BigOOpaXkeHHs1 (emoLlii, Big4yTTS, MUCINEHHS, CNpUi-
HATTSA, yBara, NodyTTs, BOMs, nam’atk); 4) GionorivyHo
obymoBrieHa, WO MNOoedHye TemnepameHT ocodwu, ii
cTaTeBi W BIKOBi O3HAKM, @ TaKOX NATONOrYHI 3MiHK
(ZNbankov, 1993, p. 128-129).

Y kpumiHonorii 0coby 3no4YnHLUS BU3HaYaloTb SK
abCTpakTHE MOHATTS, L0 OXOMMKE CYKYMHICTb COLi-
anbHO 3HaA4yLMX O3HakK, 3B’A3KIB i BiOHOCWH, SKi
XapakTepusyloTb NMIOAUHY, BUHHY B MOPYLUEHHI Kpu-
MiHaNbHOrO 3aKOHY, Yy MOEAHaHHI 3 iHWKMK (Heoco-
ouctumn) ymosamu 1 obCTaBMHaMK, WO MO3HaYa-
I0TbCS Ha il 3MOYMHHIN NOBEAiHUi, 3a AONOMOroH
SIKOro B KPUMIHONMONiYHIA npakTuui dhopmMytoTb 3ara-
NbHUI NOPTPET MIOAUHN, fKa BYMHMMA 3MO0YWH, LWO
Aae 3mory: 1) BU3HaunTM HambinbL TUNOBI HeraTuBe-
Hi pycKn, XapaKTepHi ANs KOHKPETHUX 3NOuYMHLIB, 3a
OCHOBHUMMU KPUMIHOSMOMYHUMMU noKasHuKamu;
2) 3'acyBaTtu, fKi i3 uMx puc HanbinbLwe npuTamaHHi
ocobi n 6e3nocepeaHbO MOB’'SI3aHi 3i 3MOYUHHOK
noeefiHkolo Ta 1i MOTMBaUi€lo; 3) BCTAHOBUTU Npu-
YMHW (POpPMYBaHHA HeraTMBHUX BracTUBOCTEN |
sKocTen ocobwu, nig BNAMBOM $SIKUX BOHA BYMHSIE
3M04uH; 4) gocnignTn  B3aEMO3B’A30K  3ararnbHo-
couianbHMUX geTepMiHaHT i3 GionoriyHMMn ocobnu-
BOCTSIMU 0cobu Ha pi3HMX eTanax ii couianisauii;
5) 3gincHuTK TUnonorito 3noyuvHis (lakovlev, 1965,
p. 57-90).

Ona KpumiHanicTMYyHMX OocnigpkeHb BUBYEHHSA
0Cco0U 3MOYMHLS Ma€e BaXMBE 3HAYEHHS, OCKINbKU
ocoba 3nouunHust 6eanocepeHbLO NOB’A3aHa 3i cro-
cobOM 3MoYMHYy, Skui ydunHse. BoHa peanisye gii 3
NigroTOBKW, YYMHEHHS Ta MPUXOBYBAHHS 3ITOYUHY, €
cnigoyTBoptoBanbHUM 00’eKTOM, 3anuviiae cneundi-
YHi cnign, Sk 3aBOSKN peTeribHOMY BUBYEHHIO
JonomMararoTb Cnig4oMy BCTAHOBUTM MOLUYKOBI Xa-
pPakTEPUCTUKM OCOOU. 3noyvMHeLlb 3acTOCOBYE TON
CMnocid, AKWIA 3anexuTb Big MOXIMBOCTEN ocobu,
NPOdecCinHMX HaBMYOK, Yy 3B'A3KY 3 4YMM iHAMBIAQya-
NbHi pycK Ti 0COBMCTOCTI BUSIBMAIOTLCA B pe3ynbTa-
Tax AisnbHoCTi. Tak caMO HepoO3pMBHO MOB’sI3aHi 3
ocobol 3noYKnHLUA, 3anexaTtb Big Hel Ta € nigcrta-
BOIO ANSA BUCYHEHHs1 Bepciil Nig 4Yac poscrniayBaHHS
3M104MNHIB 00’eKT | MpeaMeT 3MOYNMHHOIO MOCHraHHS.
Kpim TOro, MOTMB i MeTa Y4YMHEHOro 3MOYMHY €
KOHLUEHTPOBaHUM  BUpPaKeHHsAM noTpebd ocobwm
3no4unHuga (Homenko, 1989, p. 22).
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I3 yboro npueogy B. B. TiweHKko 3a3Havae, WO
AaHi npo cyb’ekta (Cy6’eKTiB) 3NOYMHY MICTATb PisHI
BIJOMOCTI, IO XapakTepusyloTb TMNoBY Ocoby 3mo-
YMHUSA, SKUNA YYUHSE 3MOYUH NEBHOI CNPSIMOBAHOCTI,
i cnpusalTb QOPMYSIOBaAHHIO BepPCi LWOAO HbOro,
MOro nowyKky Ta BCTaHOBMEHHK. KpumiHanictuyHo
3HauyLLi BNacTMBOCTIi 0COBKN 3MOYMHLUSA MOXHA MOAi-
nuTN Ha Tpu rpynu: 1) GionorivHi, WO OXOmnmTb
cTaTteBi, BiKOBi, (Qi3VYHi O3HAKM; 2) NCUXIiYHIi, LWO
BigoOpaxalTb iHTENeKT, €eMOLiiHy I BOJNbOBY
cchepu iHOMBIOA; 3) couianbHi, WO XapaKTepuayTb
MOro CycninbHWM cTaTtyc, NPOdECINHY HanexXHIcTb,
CIMEVHUI CTaH, MiCLEe MELUKaHHS, pig 3aHsTb,
B3aEMUHKN 3 iHWuMK nogbmu Towo (Tishchenko,
2007, p. 62).

KpumiHanicTnyHy CcTpykTypy ocobu 3noumnHus
MOXHa BigoOpasnTn AK TakKy, sika CKNagaeTbcs 3
NMEBHMX eNeMeHTiB, a came: 1) LWo MiICTATb TaKki
couianbHo-gemorpadyidHi - 03Haku, SK  couianbHe
NOXOMKEHHS W CTaHOBULLIE, CIMEMHMA CTaH i noca-
0a, HauioHanbHa W npodecinHa NpPUHANEXHICTb,
piBeHb MaTepianbHOI 3abe3neyeHocCTi; 2) ki BU3Ha-
YalTb piBEHb IHTENEKTyanbHOro pPO3BUTKY, OCBIT-
HbO-KYNbTYPHUIA piBEHb, 3HAHHSA, HABWYKW, YMIHHS;
3) WO OXONnKTbL MOParbHi PUCH, LiHHICHI OpieHTa-
Ui, nparHeHHa ocobucTocTi, i couianbHi no3wuii Ta
3B’AA3KM, iHTepecu, NOoTpedu, CXWUIbHOCTI, 3BUYKW;
4) Wwo opmytoTb NCUXiYHI NpoLecu, BNacTUBOCTI 1
CcTaHuM ocobu; 5) aki BTINOKTb couianbHU 3MICT i
BUSIB TakMx OGiodisionoriyHnx o3Hak, Sk craTb, BIK,
CTaH 340poB’sA, 0COBNMUBOCTI (Pi3NYHOT KOHCTUTYLi
Towo (Melnychok, 2008, p. 101).

Ocoba 3no4nHUS B KpUMIHaMICTUYHIA XapakTe-
pucTuui 3nounHiB, nepeadadeHux ct. 2671 KK Ykpai-
HW, € cneundiyHMM enemMeHToM, Lo MOB’A3aHuin 3
PELUTO CKMNafHWUKIB: 0OCTaHOBKOK, CnocobomM y4u-
HEHHSA 3MOYMHY, NPEAMETOM 3I04MHHOINO NOCHraHHS.
Cnig 3Baxatu, LLO 3MO0YMH YYMHUTU MOXe obMexeHa
KiNbKICTb OCIO y 3B’A3KY 3i CKMagHiCTIO NOTpanuTh Ha
TEPUTOPIIO 30HU BidYY>XEHHS. [Ns BUUHEHHSA 3MOUNHY
NpaBoOMOPYLUHMK NOBUHEH nepebyBaTy B 30HI Big4y-
XeHHsi, 6e3ymMoBHOro BiaceneHHs. Moro nepebysan-
Hs MOXe OyTM 3aKOHHMM (TypuCTW, Ocobu, Lo ix
CYNPOBOAXKYHOTb, 0COOM, SKi MpaUoloTb Y 30Hi Big4y-
XKEHHS1, MPaBOOXOPOHLi) i He3akoHHMM (cTankepw,
ocobu, Ski MatoTb 3NOYUHHUIA HAMIP).

Ha uux TepuTopisx NpoaoBXyloTb (OYHKLIOHY-
BaTK NeBHi 06’€KTU N opradisadii, wWo nepenbadae
HeobOXigHiCTb nepebyBaHHA Tam nwogen. Hanpw-
Knag, Ha ob’ekTi «YKpuTTS» noan NpauolTb Bax-
TOBMM METOAOM, KpiM TOro, BUKOHYIOTb poboTw,
noB’A3aHi i3 knTTe3abesnevyeHHsaM MpauiBHUKIB.
3aranom y 30Hi Big4y>eHHs1 NOCTiiHO nepebyBatoTb
6rnmsbko 3500 oci6; mewkaoTb 119  CTUXIAHUX
noceneHuis.
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KpuMiHonoriyHnin nopTpeT pagiauinHoro nopy-
wHuka BusHauus M. O. Topbees: ocoba, 3acymkeHa
3a BUYMHEHHS Ai y BUIMSAI MOPYLIEHHS BUMOL pe-
XUMy pagiauinHoi 6e3neku, NnepeBaXKHO € YOJTOBIKOM
cepeaHboro BiKy, OOPY)XEHUM, Ha YTPMMaHHi B IKOro
nepebyBaloTb ManoniTHI/HENOBHONITHI AiTK; 3a Kpu-
TepiemM OCBITU Ue rpoMagsiHu nepeBaxHo i3 cepea-
Hboto cneuianbHol (30,43 %) Ta cepegHbOK
(35,27 %) ocBiTol0. 3NOBMUCHWNKM 3 BULLIOK OCBITOHO
ctaHoBnATb 17,39 % Big 3aranbHOI KiNbKOCTi, a
ocobu 0e3 ocBitM — 4,34 % BignoeiaHO. 3HayHa
YyacTka ocib i3 cepegHbolo (Ta cneuianbHO) OCBI-
TOM, OCKINbKKM Li 0cObN nepeBaHO € MeLLKaHUSMN
HEBENUKUX HaceneHmx MyHKTiB, $Ki MexXylTb i3
YopHOBUNBCHKOK 30HOK Ta A€ KiNbKiCTb rpoMagasaH
3 BUMLLOK OCBITOI 3HAYHO MeEHLUA, HiX y MicTi. Kpim
UbOro, BaroMnMMm € (PakTop 3aMHATOCTI HaceneHHs
Ha ceni. Lum 3ymoBneHun HesHayHuK BIiOCOTOK
MicueBMx MellKkaHuiB 6e3 ocsiTu B3arani. Npegme-
TOM LMX 3M0YMHIB 30€0inbloro € NpoayKTu xapyy-
BaHHS1 POCIIMHHOTO W TBapWUHHOTO MOXOLKEHHS
(rpubn, arogm, puba) Ana BNacHOro BXWTKy. Hass-
HICTb Y LUbOMY MNpOLUAPKY 3MOBMUCHWKIB 3 BULLOO
OCBITOI 3acBigyye, WO BOHM He Hanexatb OO Mic-
LeBOro HacerneHHs, a crneuudika npegmeTa ix 3Mo-
YMHIB nongrae B cnpobax «nNpPOMWCIOBOrO» BUIOBY
pnbn Ta BMBO3Yy MeTanobpyxTy i3 30HN 6e3yMOBHO-
ro (06oB’A3k0BOro) BiAceneHHs. Y unMx npasonopy-
LLHUKIB MOXYTb BYTW HasBHi O3HAKN KPMMiHaNbHOMO
npodecioHaniamy, OCKINbKM BOHU 3 KOPWUCIIMBUX
MOTMBIB CUCTEMATUYHO 3aMMaKTbCA HE3aKOHHO
gisnbHicTio (Torbieiev, 2019, p. 75). Buasn uboro
3no4mHy (cT. 267 KK Ykpainu) TeputopianbHo 06-
MexeHi YopHOOMNbCbKOW  30HOK  ©e3yMOBHOrO
(060B’s1I3KOBOr0) BiACENEHHS; MEPBUHHOK O3HAKOH
BUSIBMIEHHS] 0COOWN TaKoro 3M04uHLUS € Oro TepuTo-
pianibHa NpUHanexHiCTb A0 Ui€l 30HN — Micle MeL-
KaHHs, micue poboTtu (Torbieiev, 2019, p. 3).

3OicHeHe Halle AO0ChiAKEHHA 4acTKoBO Mifl-
TBEpPAMIO Aesiki i3 uux BMCHOBKIB. BogHouvac 6yno
BCTAHOBIIEHO, LLO 3M04YUH YUYUHSOTb AK 0COOW, SKi
MOB’si3aHi i3 30HOK BiOYY)KEHHS, MalTb (OocTyn) —
npauiBHYKX MiZNPUEMCTB, Cny060Bi ocobu, siki Npu-
YeTHi 0 3abe3nedYeHHss OOTPUMAHHSA pexnmy pagi-
auinHoi 6eanekun, Tak 1 0codun, AKi He MeLLKalTb, He
NpaulooTh | He NOB’A3aHi 3 PEXMMHOI 30HOK. BoHu
€ MeLlKaHUSAMU iHWNX HaceneHux NyHKTiB (4acto
CYMDKHMX i3 30HOK BigyyXXeHHsl, O00OB’sI3KOBOrO
BiCEeNeHHs), NPOHWKaTb Ha TEepUTOPI0 HEe3aKOH-
HUM LUNSAXOM.

Ha nigcTtasi aHanisy npaBo3acTOCOBHO| NpaKTu-
KN BUSIBMEHO, LLO B MaTtepianax KpMMiHanbsHMUX npo-
Ba[)KEHb He 3aBXAW 3a3HavaloTb iHdopMaLilo npo
nigctaem nepebyBaHHs 0cobu B 30HI BigYY>KEHHS.
Ha Hawy aymky, Ue € CcyTTeBUM HeJoniKoM pos3crii-
OyBaHHS, afXe MOXYTb 3anuLIMTUCS Mo3a YyBarot
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cnigctea Ta cyay Baxnmei obCcTaBMHM LIOOO 3110-
YMHHUX 3B’SI3KIB MOPYLUHMKA, MOXIUBUX iHLWKX ¢hak-
TiB MOro NpOTMNPaBHOI AiANbHOCTI Ta iHWKX Nopy-
LWEeHb SIK CAMOro 3MI0MMHLS, TaK M iHLWKX OcCib. Tomy
BBa)Kaemo, Lo Ui obCcTaBuHM NignarawTb BCTaHOB-
NEHHIO B KOXXHOMY KpUMiHanbHOMY MPOBaKEHHI.

BaxnuBoto € iHdopMauia npo Mmicue poboTw,
OCKifbKM, NO-NepLUe, e MOSICHIOE NPUYMHKU nepeby-
BaHHs 0cobwu B 30HI BiOYYXEHHs, no-gpyre, Oae
nigctasm Onsi nepesipkn PakTiB 3MOBU, MOXIUBUX
cniBy4YacHMKiB, CNOCobiB yYMHEHHS Ta MPUXOBYBaH-
HS 3MOYUHY.

Hanpuknag, y cyooBOMY pill€HHi 3a3HayeHo,
wo OCOBA 2, obimMatounm nocagy MOHTaXKHMKa
TOB «BK YkpbyoMoHTax», nepebyBatoun Ha Tepu-
TOpii 3a3Ha4YeHOro TOBApUCTBA, SIKe PO3TallOBaHO
3a agpecoto: Byn. PagsHcbka, 82-A, M. HopHobunb
KuiBcbkoi obnacTi, BignosigHo Ao noctaHoBu Kabi-
HeTy MinicTpiB Ykpainn Big 23 nunHa 1991 poky
Ne 106, HanexuTb OO0 30HM BiAYY)XEHHS, 3aBaHTa-
KMB [0 Gara)Horo BigAineHHs Ta 3aAHbOl YacTUHU
canoHy BrnacHoro asTtomobing Mitsubishi Pajero
Sport 6yaisenbHy apmaTypy Baroto 440 kr 3 MeTOH
nepemilleHHs i 3a MeXi 30HW BigYYyXXeHHSs — [0
M. Knesa ("Postanova Verkhovnoho Sudu”, 2018).
B iHWOMY pilleHHi 3a3HayveHo, Wwo ocoba BYMHUNA
3M104MH, MpaLioYM Ha nocagi OXOPOHLUSA 3aroHy
oxoponu Ne 3 y [ICIM «YopHobunbcbkmin cneukomoi-
HaT» ("Postanova Verkhovnoho Sudu", 2018).
O6iimatoum nocagy nomivHuka micHuyoro KocoBcb-
koro nicHuurea [OCKIT «YopHobunbcbka [lywiay,
Oyay4m cnyx060Bok 0cob0t0, 3 KOPUCNMBUX MOTUBIB,
BMKOPMCTOBYIOUN CMyXO0OBe CTaHOBULLE Bcyneped
iHTepecam cnyx06u, Mawynm Ha MeTi nepemicTuTU
6e3 nepenbayeHoro 3akoHOM [03BONYy Ta MNpoBe-
OEHHSA [OO3UMETPUYHOIO KOHTPOJIO 32 MEXi 30HU
BiOYYKEHHSI AEPEBMHY Ha nuropamy, Lo po3TaLlo-
BaHa B c. JlyroBukax [Monicekoro panoHy KuiBcbkoi
obnacrti, 3 MeTo po3nuiy Ha AOOLUKW, SIKi 3roqom
maB Hamip nepegatm OCOBA_3, nepebysatoun B
112-my kBapTani KoTtoBcbKoro nicHuuTBa Ha Tepu-
TOpIl 30HM BiOYy)XEHHs1, AaB BKasiBKy CBOEMY nigner-
nomy, Tpaktopucty Kocoscbkoro nicHuutea OCKT1
«YopHobunbcbka Mywa» OCOBA_4 3aBaHTaxuTu
paHiwe cnunsHy AepeBuHy B npoueci BUOIpKOBOI
CaHiTapHOi Mopybkn Ta Ha cnyxboBomy TpakTopi
nepemictutu il Ha TepuTopito  KoToBCbKOro
nicHMUTBa Ons  nodanblloro MNepeBe3eHHs B
c. Nyrosukn Monicbkoro panoHy KuiBcbkoi obnacri
("Vyrok Ivankivskoho raionnoho sudu”, 2011).

BuBYeHHs mMaTepianis NpaBo3aCcTOCOBHOI Npak-
TUKM Ja€e nigctasBu ysaranbHUTU KPUMIHANICTUYHO
3Ha4yLli 03Haku ocobu 3noumHus. 3okpema, BCTa-
HOBIEHO, LLO 3MTOYMH YUYMHSKOTb NEPEBAXHO YOMOBI-
kn (96 %); 3a Bikom: moHag 60 pokiB — 16 %, 40—
60 pokiB — 47 %, 20-39 pokiB — 32 %, 16—19 pokiB —


http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2008_10_16/pravo1/KP910106.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2008_10_16/pravo1/KP910106.html?pravo=1
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4 %, HenoBHOMITHi — 1 %; 3a OCBITON: cepeaHst —
48 %, cepenHs cneuianbHa — 38 %, HenoBHa BuLA —
4 %, oTpumyloTb BULLY OCBiTY — 3 %, Buwa — 7 %.
lMpeoMeToM 3MO0YMHHONO MOCSIraHHA €. MeTanesi
BMpobu (KONbopoBWIA, YopHUn meTan) — 63 %, npo-
ayktn 3bupansHuuTBa — 12 %, xap4yoBi NpoaoykTn —
5%, puba — 13 %, TBapuHu (nontoBaHHA) — 4 %,
iHWi — 3 %; 3a micuem pobOTK: NPUYETHUI OO Ccne-
LianbHUX 30H — 8 %, HenpuyeTHUN OO cneujianbHUX
30H — 46 %, paHile npautoBaB Yy 30Hi BiA4YYy>KEHHS —
14 %, He npautoe (i He 6yB NoB’A3aHMI 3i cneuianb-
HUMKU 30HaMn) — 32 %; 3a MiCLLEM MELLKaHHS: CyMi-
XHi i3 30HOK BigvykeHHs Teputopii — 53 %, iHLWI
micusi — 47 %, TepuTopis 30HW BiYY>KEHHS (CTUXINHI
noceneHxLui) — He BUSIBNEHO; paHile CyanMMi 3a Takun
3n104uH — 19 %, cygumi 3a iHWUA 3noumH — 13 %,
paHiwe He cyauMmi — 68 %; nputsarysanucst 4o agmi-
HicTpaTMBHOI BignoBiganbHocTi 3a cT. 461 KYnAI
(MopyLweHHa BUMOr pexumy pagiauinHoi 6esneku y
creuianbHO BM3HAYeEHin 30HI pagiauinHoro 3adpya-
HEHHS, LLO BUPAXAETbCS Y MPOHWKHEHHI B L0 30HY
6e3 go3Bony BiANOBIAHMX OpraHiB abo camoBifnbHO-
MY NMOCENEHHI B HilA, 800 3HWULLIEHHI, MOLUKOMKEHHI YK
nepeHeceHHi 3HakiB pagiauiiHoro 3abpyaHeHHs1 abo
OropoXi 3a3HayeHoi 30HM) — 42 %.

KiHok — 4 %; 3a BikoMm: noHag 60 pokiB — 2 %,
40-60 pokiB — 78 %, 20-39 pokiB — 20 %; 3a OcBi-
TOl: cepenHsa — 94 %, cepenHs cneuianbHa — 3 %,
HenoBHa Buwa — 2 %, Buwa — 1 %. MNpegmeTom
3MT04MHHOIO MOCAraHHsA €: MeTanesi BUpobu (Konbo-
poBui, YopHun metan) — 25 %, npoayktu 3bupans-
HMUTBa — 68 %, xap4oBi npoayktm — 5 %, iHwi —
2 %; 3a micuem poboTu: He Mae NpuYeTHOCTI Ao
cneuianbHux 30H — 8 %, He npaute (i He Oyna
noB’sizaHa 3i crneuiansHMMK 30HamMu) — 92 %; micue
MeLLKaHHS: CYMiXKHI i3 30HOIO BiiYY>KEHHS TepuTopii —
93 %, iHWi Micus — 7 %, TepuTOpIs 30HW BigYYXEHHS
(cTuxinHi nNoceneHui) — He BUSIBNEHO; paHille He
cyaumi; nputarysanuca Ao agMiHicTpaTUBHOI Bigno-
BiganbHocTi 3a cT. 461 KYnAI — 15 %.

OpHooCibHO 3Mo4nH Byno BuYMHeHO y 87 % Bu-
nagkis (BMBYEHi maTepianu), rpynoto ocié — 13 %.

OpHOOCIOHO nepeBakHO BYUHAKTL  3MOYUHU
Xuteni CyMiKHUX TepuTopin, AKi nepemiwyoTb 3a
MeXi 30HM BIiOYYKEHHA NPOMUCIIOBY NPOAYKLitO
(apibHi napTii abo okpeMi NpegMeTun 3 KONbOPOBOIO,
YOPHOro MeTany), NPOAYKTU XapyyBaHHS, NPOAYKTU
30upanbHULUTBa. Pynoto ocib BUMHAIOTb BUBE3EHHS
3Ha4YHUX 3a Barok Ta o6’eMoM npeameTiB (NepeBa-
KHO KONbOpOBi MeTanu), 3 ornsay Ha oco6nMBOCTI
MPOMYCKHOIO PEeXUMy, A0 3MOYUHHOI AifANbHOCTI
3anydarTbcs cnyxbosi ocobu. 3nounHHi Al 3a
CNPUsiHHS  CNYyX00BMX 0OCI6 MOXYTb BYMHATUCS
BMPOAOBX TPMBANoro nepiogy ta mMatu perynspHun
xapakTep.

PosrnsHemo npuknad CTBOPEHHS  CTIKOro
3MT04MHHOIO YrPYMNoOBaHHS AN BYMHEHHS 3MI0UUNHY.
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OCOBA 2 y yepBHi 2010 poky opraHizyBaB 3a
B3aeMHol 3rogoto cninbHo 3 OCOBA 10 i OCO-
BA_4 Ta o4onuB CTiike 3MO4YMHHE 00’eQHaHHS, BU-
3HauMBWN HeobXigHy ANns AOCATHEHHs 3aranbHoi
3MOYUHHOI METM KINbKICTb YYaCHUKIB rpynu, a Takox
3MOYUHHY cneuianizadito  uiel rpynu, Kepyl4vucb
BaXaHHAM CMINbHOIO BYMHEHHS TSXKKUX 3MTOYMHIB Ha
TepuTopii KniBcbkoi o6nacTi, KOpUCrvMBO METOH
akmx 6yno npoTtunpaBHe ocobucte 36arayveHHs,
LUIMSAXOM YYMHEHHSI BUKpageHb pafioakTMBHUX Ma-
TepianiB Ha TepuTOpil 30HU BigYYyXeHHa YopHo-
o6unbcbkoi AEC, a came 3 NyHKTY 3aXOPOHEHHS
pagioakTuBHO 3abpyaHeHux BioxodiB «bypsikiBka»
[ep>xaBHoro cneyianisaoBaHoro nignpuemMmcTea
«Komnnekcy, wo BigbyBanucs cuctemartuyHo,
cnnaHoBaHo, nig kepisHnuTom OCOBA_2.

OCOBA 2, He matum NOCTINHOrO OQiLiNHOro
Micua poboTu, 3 MeTor 0cobucToro 36aravyeHHs
BMPILLMB OpraHi3yBaTu 3MOYMHHY rpyny 3i 3Hanommux
ocib, sKi BXe BUYMHANN YMUCHI 3M0YMHN Ta He Bynu
odiliHO npaueBnalTOBaHi, OCKifIbKM BW3HA4MB
ansa cebe ogHUM i3 3acobiB onst icHyBaHHS 1 OTpU-
MaHHSA mMaTtepianbHUX Onar yYMHEeHHs TSHKKUX yMUC-
HUX 3M104MHIB. [1po TakMi Hamip BiH NOBIAOMUB 3Ha-
nommm — OCOBA_ 10 ta OCOBA 4, ski cxBanunu
MOro Npono3uuito i ganu 3rogy Ha yyYacTb y CTBOpPtO-
BaHin OCOBA_2 opraHisoBaHin rpyni.

Byoyun opranisatopom rpynu B nepiog 3
30.05.2010 po 10.09.2010, OCOBA_2 nigwykas
iHLLIMX yYaCHUKIB cepepf OcCib, AKi paHiwe nputarysa-
nMca A0 KpUMiHanbHOI BignNOBIgANbHOCTI, @ TakKoX
YTAMHYB Y 3MTOYMHHY LiSNbHICTb rPOMaAsH, WO Manu
Hamip 36araTUTMUCA 3MOYMHHUM LLFIIXOM, BU3HAKO4M
MNOro aBTOpUTET, BUKOHYBasu MOro Hakasu ta bpanu
yyacTb y 3Mo4MHax, siKi BUMHSANA rpyna, opraHizoBa-
Ha OCOBA_2.

3Haloum NpPo MeTy CTBOPEHHS 3MOYUHHOT rpynu —
30iNCHEHHS BUKpadaHHSA pafioakTMBHMX MaTepianis,
a came Tpyb, BUrOTOBMEHUX 3 MiOHO-HIKENEBO-
3anisHoro cnnasey, 3 NyHKTY 36epiraHHa pagioakTus-
Hux Bigxoais «bypskiska» [ACI «Komnnekcy» Ta
noJanbLIoro ix NepeMillleHHs 3a MeXi 30HU Biguy-
XXEHHs1 3 MeTOK noganblioro 30yTy Ha npurAMarb-
HWA NYHKT 3a rpowoBy BuHaropoay, OCOBA_11 Ta
OCOBA _4 sinwnu go cteopeHoi OCOBA_2 rpynu
M akTUBHO Bpanu y4acTb y ii AisnbHOCTI.

O0G’egHaHHA Byno CTiikuM, WO BUSIBRANOCS B
3rypToBaHoCTi M cTabinbHOCTi. M y4acHukamm
OpraHisoBaHoi rpynu Oynu NOCTiHI  BHYTPILWHI
3B’A3KM, L0 nonaranu B 3ycTpivax i Bisutax oguH 4o
OAHOrO, CRiflbHUX AiAX 3 YYUHEHHSA KpaabKoK i noaa-
nbworo 36yTy BuKpageHoro. BoHu cninbHO obroeo-
ptoBanu npobnemu, WO BUHWKAW, BU3HA4Yanm
crnocobu KoHcnipauii Ta MNpUKPUTTH, po3noginanv
CYMM TPOLUOBMX KOLUTIB. YNPOOOBX LbOro nepiogy
YHKLiOHYBaHHA 06’€HaHHA MiXX KEPIBHMKOM opra-
HisoBaHol rpynu OCOBA 2 Ta 1 yyacHukamu
OCOBA_10 ta OCOBA_4 BucokMM 6yB piBeHb
Y3roXXeHocTi Ain, 6yno BCTaHOBNEHO €4MHI NpaBu-
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na nosefiHkK. YCi y4acHMKM rpynu BignoBigHO 00 HaykoBa HOBM3Ha
Binseaenmx im OCOBA_2 ponei bpanm ydacts y ii HaykoBa HOBM3Ha ny6nikauii monsrae B Tomy,

AIANBHOCTI, @ came. HafaBan asTOTPaHCnopT, | )5 pneple BU3HAYEHO O3HAKM OCOGK 3MOYMHLS
AOCTABIIANN yHACHMKIB 10 MICLb YHMHEHHA 3NOHM- | - o enemMeHTy KPUMIHaniCTUYHOI XapaKTepuCTUKK

HiB, BE3NOCEPEAHEO BUMHAMN KpaZpkki, Benn cno- MOPYLLUEHHA BMMOr pexumy pagiauinHoi 6e3neku
CTEPEXEHHSA 3a HaBKOIMLIHBLOK MICLEBICTIO Ta 1 N
(cT. 2671 KK YkpaiHn).

06CTaHOBKOK) B MOMEHT 3IIOYMHHOMO MOCSIraHHs,
wob cBoeyacHO nonepeauTn ChiByYacHWKIB Mpo
MOXNuBy Hebesneky, 30yBanu BuKpageHe MawiHo.
Mixx yunHeHHsiM 3noumnHieB OCOBA 2 Ta iHWi yyac- KpumiHanicTuiHe BMBYEHHSI OCODUM 3MOYMHUS
HUKW Tpynu pasom MpoOBOAMNM [O3BiNMns, Benu | nig Yac poscrnigyBaHHS MOPYLUEHHS BUMOL PEXUMY
cninbHun  nobyt  Towo ("Vyrok Slavutytskoho | pagiauitHoi 6e3nekn, KpiM 3’'sicyBaHHS 060B’A3KOBUX
miskoho sudu", 2011). XapaKkTepucTuK, Mae OXOMmBaTh BCTAHOBIEHHS
Maiixe B ycix maTepianax KpMMiHanbHUX MPO- | HU3KM CheundidHUX BiOMOCTEN, LU0 CTOCYHThCA
Ba/DkeHb, AKi BUBYEHO B MeXax AOCMIMKEHHS, MiC- | niei 0cobu. [0 OCHOBHUX i3 HUX HanexaTb: NiacTaBm
TUNUCS BIAOMOCTI, siki 36uUpae cnigunii Ha BUMOTY | nepeGyBaHHS 0COGU B 30Hi BiAUYKEHHS, MOTEHLiMH
n.4 4.1 cr. 91 KNK YkpaiHu, nepesaxHo ue [OBIA- | vioxnusocTi AOCTYMYy A0 MPEOMETIB  3MOMUHHOO
KA MeaMdHMX ycTaHoB npo  oBnik y MiKaPA- | nocaranms Ta ix NEpEMILLEHHS 38 Mexi 30HM Bigdy-
Hapkonora Ta neuxiatpa, XapakTepucTuki 3a MIC- | yepuq  3p'askn npaBomopyllHMKa 3 0cobamu, siki
HEM NPOXKNBaHHS, pOGOT”.’ AOBIAKM MPO CKIlaA CIM T, npauooTb (MpawtoBanu paHillie) B 30Hi BiA4YY>KEHHS,
NOCBIAYEHHS y4acHWKka niksinauii Hacniakis asapii L 6amu, ki MOXKYTh ByTI 3aLliKaBNeHi B

Ha YAEC, nocBigyeHHsa MocTpaxaanoro BHacIigokK Vi IHLLIAMIA 0CO ’ MOHYTH DY
3[iACHEHHI 3MTOYMHHKX i, (baKTU BUMHEHHS aHarno-

aBapii Ha YAEC Towo. lNpoTe He B ycix Bunagkax HUHAX  NDABONODYLLEHE MUHVAOMY.  MOTUBALLS
LUbOr0 JOCTaTHbO Anst  (OpPMyBaHHS  MOBHOIO PaBoropyLle y ynomy, u
3MOYUHHOI AiANBHOCTI.

YABMEHHA Mpo 0COoOy 3MOoYMHUA Ta BU3HAYEHHS
3B’A3KY 1i 3 iHWWMK eneMeHTamMn KpUMiHanicTUYHOI
XapaKkTePUCTUKN.
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The Offender is an Element of a Forensic Description of the Violation
of the Requirements of the Radiation Safety Regime

The purpose of the article is to determine the typical characteristics of a person who breaches the requirements
of the radiation safety regime and justifies the feasibility of establishing specific characteristics of the offender in the
investigation of these crimes. The research methodology consists of general scientific and special methods of
scientific knowledge: dialectic — for the knowledge of social and legal phenomena in their connection, development
and change; historical and legal — to clarify the genesis of scientific views on a number of concepts used in the
investigation of the person of the offender as an element of forensic characteristics; logical and legal — in the
development of special terminology and normative base in the field of radiation safety in order to deepen the
conceptual apparatus of forensic techniques related to the relevant subject; sociological and statistical — during the
questioning and interviewing of investigators, studying and synthesis of law enforcement practices. The scientific
novelty of the work consists in the fact that for the first time the traits of the offender, as an element of forensic
characterization of crimes stipulated in Article 267! of the Criminal Code of Ukraine. Conclusions personality of the
offender as an element of forensic characterization of crimes stipulated in Article 2671 of the Criminal Code of Ukraine
has a specificity, it is connected with its other elements: the situation, the way of committing a crime, the subject of a
criminal offense. The peculiarity is that a limited number of persons can commit a crime, given the difficulty of entering
the territory of the exclusion zone. The forensic significance is the information on the reasons for the person’s stay in
the exclusion zone, information about the place of work or other connection with the restricted zone, the potential
access to the objects of the criminal offense and their movement outside the exclusion zone, the links of the offender
with the persons who work (worked previously) in the area of exclusion and other persons who may be interested in
committing criminal acts, the facts of committing similar offenses in the past, the motivation of criminal activity.

Keywords: criminal person; forensic characteristic; regime; radiation safety; investigation; exclusion zone.

53



ISSN 2519-4216. Uridiénij asopis Nacional'noi akademii vnutrignih sprav. 2019. Ne 1 (17)
FOpuduyHul yaconuc HauioHanbHOI akademii BHympiwHix cripas

lTPABOBE PEI'YIIFOBAHHS TIPABO3ACTOCYBAHHA

YK 342.95:343.144.5

Kyuernko []. B. — kaHougaT OpUONYHMX HayK, CTapLUMA HayKOBMIA CrMiBPOBITHMK, MPOBIAHWIA HayKOBUI
cniBpobiTHMK HaykoBOi nabopartopii 3 Npobnem ncuxonoriyHoro 3abe3neyeHHs Ta MNCUXodqisionoriyHnX
pocnigkeHb HauioHanbHOI akagemii BHYTpILLHIX cnpas, M. Knis

ORCID: https://orcid.org/0000-0003-4109-1482

lNMpaBoBuuK ctaTyc iHiliaTopa npoBeAeHHA ncuxodisionoriyHnx gocnigxeHb
i3 3acTocyBaHHAM nonirpada

Mema cmammi — docnidumu HeobxiOHicmb onmumidayii meopemuydHoi ma rpuknadHoi cknadosux rpPosedeHHs
ricuxogpizionoeiyHux OocnidxKeHb i3 3acmocysaHHsM norniepaga. 3asdaHHAM € B80OOCKOHaleHHs Mpasogozo U
admiHicmpamugHo-rpasoe8oeo cmamycy iHiuiamopa nposedeHHs1 ncuxogbisionoaiyHux O0CniOXKeHb i3 3acmocysaHHAM
noniepagha. OcHosorww mMemodonoeii Haykogoz20o O0CMIOKEHHSI € 3azaribHi U crieyianbHi Memoodu, rnpulioMu HayKogozo
ni3HaHHS, BUKOpUCMaHHS sIKux 0byMogrieHo Memoto ma 3aslaHHsAM nybnikauii. Haykoea Hoeu3Ha rosnsizae 8 momy, Wo
8 cmammi po3arisiHymo nuUMmMaHHs iHiyiroeaHHs rncuxogbisionoaiyHux 0ociOKeHb i3 3acmocy8aHHAM rosigpacgha 8 YKpaiHi.
lpoaHanisogaHO HOpMamueHO-Npasose pearnaMeHmMysaHHs npouedypu rnpoeedeHHs1 OOCIOKEHHS i3 3acmocy8aHHSIM
noniepagpa. HocnidxeHo cymHicmb, enemeHmu U e8udu rpasogozo cmamycy iHiuiamopa nposedeHHs1 makux O0cCri-
OxeHb. BucHoeku. ObrpyHmogaHO HeObXiOHICMb oKpawumu meopemuyHy ma npukmnadHy ckrnadosi numaHb
iHiyito8aHHSA nMpoeedeHHsT NcuxoizionoaidyHux OO0CMiOKeHb i3 3acmocys8aHHsM rosiepacha, a makox yOOCKOHaNEHHS
npaeoeozo U aldMiHicmpamueHOo-Pago8o2o0 cmamycy iHiuiamopa nposedeHHs1 NMcuxogidionoeiyHo2o O00CMIOXKEHHS i3
3acmocysaHHsIM roniepagpa. BusHauyeHo kameezopii 0cib, SKux MOXHa ma He MOXHa 88axamu iHiyiamopom MpoeedeHHs
rcuxogizionoziyHo2o O0cniOXXeHHs i3 3acmocysaHHAM rosnigpaga. CehopmynboeaHo OedpiHiuyito moHIMmMs iHiyiamopa
nposedeHHs rncuxogisionoaiyHozo AocniOxeHHs i3 3acmocysaHHAM norniepagha. OkpecrieHo npasa U 0608’a3Ku makoi
ocobu. BcmaHoeneHo obcmaguHu, siKi € 0608’s13koeumu Orist MPpU3HaYeHHs rcuxogisionoaiyHux 0ocidKeHb i3 3acmocy-
g8aHHAM ronigpacha. HadaHo npono3uuii wjo00 800CKOHaNEeHHsI HOPMamueHO20 3aKpiryieHHs1 rpasoeo2o cmamycy
iHiyiamopa npogedeHHs1 NcuxogizionoeiyHo2o AOoCiOKEeHHS i3 3acmocysaHHAM ronigpaga.

KnroyoBi cnosa: nonirpad; iHidiatop; ncuxodisionoriyHe AOCAIMKEHHS; 3aCTOCYBaHHSA; MeTo[,.

BcTtyn 3acTocyBaHHsa nonirpada B cyyacHuUX ymoBax

Monirpad — TeXHIYHMIA BaraTokaHanbHUIA peec- noB’si3aHe 3 HeOOXiAHICTIO NocuneHHs 6e3neku sik y
TpaTop NCMXOMI3IONONYHUX peakwiit noauHu rmac- | TPOMAACHKIN, Tak i B AepxaBHii cdepax AianbHOCTI.
HOTO BUKOPUCTAHHSI, 3@ [OMOMOTOK $SIKOro MoxHa | OAHaK YMMano nUTaHb LWOAO MPaKTUKM AOTO BUKO-

BUSIBNATW 1 cpikcyBaTU ncuxodisionoriyHi peakuii | PUCTaHHA ”9Tpe6Y*°Tb AeTanbHOro  BMBYEHHS
0cO6M Ha meBHi cTUMynu (nompaswuku) wnsixom | (Deulin, & Babich, 2018).

NepeTBOPEeHHs T NCUXOMI3IoNOoriYHNX MNOKa3HUKIB Byab-ski cycnineHi BIAHOCWHW MaK0Tb NepLlo-
aKTMBHOCTi 3 @aHAroroBUX CUTHamB Ha LMdpoBi, wo | MKEPEeno — NoAnHy, Aka ix iHiuitoe. He e BUHATKOM i
BigoGpaxatloTbCsa y BUMAAI KpUBMX Ha nonirpaMax. npoueaypa npoBeAeHHA nepesipku i3 3acToCcyBaH-

CTUMynamu Ansi LbOro NpoLecy MOoxXyTb GyTn | HAM nonirpada, AKy 3aBxau iHiuitoe ocoba, npu-
MeBHi 3anUTaHHs, doTorpadii, BiA€o, peyoBi Joka- MMatoun pilleHHs Npo HeobXiaHICTb MpoBefeHHS
31, TOGTO BCe, LIO MOXe MPOBOKYBATU ncuxodisio- | WbOro JocnigpkeHHs. Y 3B’A3Ky 3 KIHOYOBMM 3HAYeH-
noriuHy peakuito  noguHu  (Motliakh, Kostiuk, & | HAM UbOTO cyb’ekta Ans cakTy W npoueaypu npo-

Kutsenko, 2016, p. 7). BEACHHS TaKux D,OF:J‘_Ii,D,)KeHb cnig npoak[aniayBaTM
MpOTSIroM OCTaHHix pokiB nonirpad, abo aeTek- | MPABOBMA Ta  aAMIHICTPATMBHO-NPaBOBUA  CTaTyC

TOp GpexHi, 3aCTOCOBYIOTb y AiMbHOCTI mpaBooxo- | IHiliaTopa.

POHHUX CTPYKTYP, Oi3Hecy Ta XWTTi NepecidHmx rpo- . .

mMagsH, 30kpema, nig Yac nobopy kaHaupaTis ans MeTa i 3aBAAHHA AOCNIMAKEHHA

3aMilLeHHs1 BakaHTHUX nocaf (KagpOBWIA CKPUHIHT), MeTa nybnikauii — obrpyHTyBaTM HEOOXIigHICTb

cneuianbHUX (BHYTPILLHIX) NEPEBIPOK i CNyxO0BMX | MOKPaLLEHHs TEOPEeTUYHOI Ta NpUKNagHoi cknago-
po3crigyBaHb, BUKOHAHHSA 3aBAaHb y MeXax poslwy- | BMX iHiLitOBaHHS npoBefeHHs ncuxodisionoriyHnx
KOBOro, AOCY0BOrO 1 CyA0BOro NPOBagKeHHS TOLLO. JocnigKeHb i3 3acTocyBaHHAM nonirpada.
AKTyanbHiCTb LbOro HamnpsiMy 3acBiguyloTb Ta- 3aBaaHHAM CTaTTi € BOOCKOHANEHHs NpaBoBoOro
ko nonirpadonoru: «[lonirpacd akTMBHO 3actoco- | W aAMiHiCTpaTMBHO-NPaBOBOrO CTaTycy iHiuiaTtopa
BYIOTb Yy CMCTEMaXx KpMMiHAMNbHOI HOCTULii Ta Hauio- | MpoOBeAeHHS NCMXOQIi3ioNorivYHUX [OCHigXeHb i3
HanbHOI 6e3nekn HU3KN KpaiH, i MOro BMKOPUCTaHHS | 3acToCyBaHHAM nonirpada.
MOLLMPIOETLCH B YCbOMY CBITi» (Honts, 2008).

© Kyuenko [. B., 2019
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Buknag ocHoBHOro matepiany

Yumano HayKoBLiB BUBYanu 3aranbHi Ta okpemi
NUTaHHA NPaBOBOrO M aAMiHICTpaTMBHO-NPaBOBOroO
ctatycy ocid, cepen skux: B.B. ABep’siHoB,
C. C. AnekceeB, M. M. Anekcendyk, C. M. Bpatycs,
HO. M. buTsk, B. T. binoyc, O. M. Dxyxa,
C. [0. Oy6eHko, M. B. Xypaenbos, P. A. KanoxHui,

C. A. Kaptawos, B.B. KoaneHko, O. B. KonaH,
O. B. KyabmeHko, bB. M. Jlazape, B. l. Onedip,
B. I. Ocaguuin, B. M. MNniwkiH, A. B. CaB4eHko,
O. ®. CkakyH, B. O. CyweHko, B. I. WakyH,

B. K. WLkapyna Ta iH.

Acnektam npoBeAeHHs OOCHioKEHb i3 3aCTOCY-
BaHHAM nonirpada npuceBATUNM CBOI npaui Taki
BueHi: O. O. AnekceeB, [. O. Anekceesa-lpouiok,
. C. 3yboBcbkun, M. KyabmeHko, O. |. MoTnsx,
O. A. Haszapos, O. M. PnbanbueHko, |I. 1. Ycikos,
P. B. YepHeHko, B. O. LLlanosanos Ta iH.

Monpn Baromui BHECOK LMX HayKOBLIB y poO3-
pOONEHHSI OKpecrieHnx nNuTaHb, NPaBOBUA Ta agMi-
HICTPaTMBHO-NPaBOBMIA CTaTyC iHiUiaTopa 3anuwa-
€TbCA MaKe He JOCHIIKEHUM.

AKTyanbHIiCTb LbOrO NUTAHHA 3acBigvyloTb pe-
3ynbTaTu NPOBEAEHNX aBTOPOM 75 onuTyBaHb NOni-
rpadonoris, fki NpaullTb Y MPaBOOXOPOHHUX i
NpuBaTHUX CTPYKTypax. 3a pesynbTaTtaMu aHKeTy-
BaHHs Byrno oTpumaHo 64 Bigryku wopno npobnem y
CMiNKyBaHHiI 3 iHiLiaTopamu.

MuTaHHa gobopy sKiCHWX KaHoupaTtiB ons 3a-
MILLEHHA BakKaHTHUX nocaf (KagpOBUW CKPUHIHT),
HeoOXiOHOCTI NpoBedeHHs cheuianbHuX (BHYTPILL-
HiX) MepeBipoK i cryx0oBMX po3crigyBaHb MOXYTb
BUHWKaTU Y cdiepi AisnbHOCTI AepXaBHUX MpaBo-
OXOPOHHWX CTPYKTYp, BisHecy abo npuBaTHWMX opra-
Hi3auin. [na BupilleHHs iX 3a 4OMNOMOrow nonirpa-
da noTpibHi migcTaBwu, peanisylun SKi, iHiLiaTop
BCTynae y BiAnoBigHi npasBoBi BigHOCUHW. Y cdepi
npMBaTHUX BiAHOCWMH HeobxigHa AobpoBinbHa 3roga
ocobu, sIKy nepeBipsitoTb (HaMpuKNag MNOAPYXKS),
ONnsa BperynoBaHHA 3aranbHux iHTepecis. Lli npaso-
BIOHOCWMHW pernameHTyloTb, Hanpuknag, MNoroXeH-
HaMn  LmeBinbHoro ab6o CimenHoro Kogekcis.
Y GisHec-cekTOpi aneniowTb 0O 3aKOHOAaBCTBA Y
chepi npadi. Y pasi 3actocyBaHHA nosirpada npa-
BOOXOPOHHUMMW OpraHamun BaXXnMBO LOTPUMYBATUCSA
NeBHWX 3acap i rapaHTin, a TakoX 3a3HayaTu aaMiHi-
CTpaTUBHO-NPaBOBUIA CTaTyC iHiLiaTopa.

IHiyiloBaBLWIM NpoBeAeHHA NCUXOIi3ioNoriYHmUX
JocnifXeHb i3 3acTocyBaHHAM norirpada, iHidiatop
CcTae OJHiel 3 KMYoBUX diryp LbOro npotecy, Big
AKOI TAKOX 3anexuTb 00’ EKTUBHICTL pe3ynbTary.

BioHocMHM Mix ocoboto Ta aepkaBoko 3akpin-
NeHi pisHUMM NPaBOBUMMK acnekTamu, Lo B CyKyn-
HOCTi BM3Ha4alTb NpPaBOBUMW CTATyC Yy4acHWKa
NpaBoOBigHOCWH.

CnywHo  3a3Ha4aloTb B. B. CyxoHoc [
€. B. CyxoHOBCbKa, WO B OPUMAMYHIA NiTepaTypi €
JekinbKka nigxofiB 4O BM3HAYEHHS CYTHOCTI KaTero-
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pii «npaBoBUW cTaTyc» Ta WOro
(Sukhonos, & Sukhonovska, 2017, p. 87).

MpaBoBui cratyc, koHctatye J1. A. Jlyub, — ue
3akpinneHi y BiANOBIAHNX AXepenax npaea Ta rapa-
HTOBaHi OepxaBok CYO’€KTUBHI npaBa i HOPUAWYHI
06oB’a3kn ocobu (Luts, 2007, p. 124).

Haykoseup bB.A. KodmaH o6cTooe AymKy,
3rifHO 3 SIKOK MPaBOBOMY CTaTyCy MpUTaMaHHi Taki
pucu: 1) ue BigoGpakeHHsa Boni Aepxaswu; 2) NOro
3MiCT, WWo € cTabinbHUM, 3MIHIOETLCA He 3 BOni Ocio,
a 3 BOMi 3akoHodaBus; 3) enemMeHTU MNpaBOBOrO
cTaTycy — 3aranbHi (CTaTycHi) npaBa Ta ODOOB’A3KM
cyb’ekta OG’EKTMBHOrO nMpaBa, WOro HpUAMYHA
Bi4NOBiAanNbHICTb — 3akpinneHi y ¢opmi npaBoBuX
npunucie (Kofman, 2019, p. 39).

MpaBoBui ctatyc, BBaxae O. ®. CkakyH, — ue
cuctema  3akpinneHnx Yy HOpMaTMBHO-MPaBOBUX
aKTax i rapaHTOBaHWX OepxaBok npas, cBOOOA,
oboB’a3kiB, BignNoOBiganbHOCTI, HA MiAcTaBi AKUX iH-
AVBI4 5K cy6’exT npaBa KOOPAMHYE CBOKO MOBEAIHKY
B cycninbcTBi (Skakun, 2011, p. 59).

Ctpyktypy npaBoBoro crtartycy A. M. Konogain
Ta A. lO. OninHrK BU3Ha4alTb 3a TakKMMU enemMmeH-
TaMu: CTaTyCHi NpaBoBi HOpPMK 1 NPaBoOBi BigHOCK-

CTPYKTYpK

HW; Ccy0’eKTMBHI npaBa, cBoboan Ta OPUONYHI
00O0B’A3KN; TPOMAaAAHCTBO; MpaBoOBi NpUHUMAN i
IOPMAMYHI  rapaHTil; 3aKoHHiI iHTepecu; npaBo-

cyb’ekTHICTb; topugnyHa BignosiganesHicTe (Kolodii,
& Oliinyk, 2008, p. 174).

Ha aymky A. B. lNMaH4vwnHa, 0o CTpyKTypu npa-
BOBOr0 CTaTyCy HamnexaTtb: NMpaBoOBi HOPMU, WO BU-
3Ha4alThb CTaTyC; OCHOBHI nMpaBa, cBOOOAWN, 3AKOHHI
iHTepecu M OOOB’sI3KM; NPaBOCYO €KTHICTb; MPaBOBi
NPVHUMNK; TPOMaAsHCTBO; rapaHTii npae i cBobop;
topuanyHa BignoBiganbHICTb; NpaBOBIQHOCKMHM 3ara-
neHoro Tuny (Panchyshyn, 2010, p. 95-96).

OocnigHuk |. O. ®epotoBa knacudikye npaso-
BMI CTaTyC 3a TakumMu Buamu:

1) 3aranbHU (KOHCTUTYUIMHWI). 3aranbHWn npa-
BOBUI CTaTyC 3anuILIaeTbCa €OUHUM AN BCiX rpomMa-
OsH Oepxasu, € 6asoBum i BuxigHuM. Llen cratyc
BM3HaYeHU KOHCTUTYUIED KpaiHW, He 3anexuTb Big
KOHKpPETHMX 06CTaBUH. |HLWI CTaTycu, WO BUHMKAKOTb Y
cy6’ekTa NpaBOBiAHOCWH, JOMOBHIOKOTL OTO;

2) cneuianbHui (pogoBwuii) crtaTtyc Bigobpaxae
0COo6nMMBOCTI  NPaBOBOro  CTaHOBULLA  MEBHMUX
cy6’exTiB abo ix kaTeropiit. [ pyHTylouMCh Ha 3ararb-
HOMY CTaTycCi, BiH XapakTepu3ye MeBHYy KaTeropito
cyb’exTiB, ONSA SKOi BCTAHOBMIOE LOOATKOBUMA KOM-
nrnekc npae 1a 00OB’A3KIB;

3) ranyseBuin cTaTtyc BM3Ha4Yae OCOOGMBOCTI
npaB Ta oboB’sA3kiB CyD’eKTiB y NeBHin cdepi cycni-
NbHNUX BiAHOCUH. KOHKpeTM3ytoun 3aranbHUini ctaTyc
HOpMamu rany3eBoro 3aKOHOAABCTBA, rary3eBui
cTaTyCc MOXe MaTu neBHi ocobnusocTi. Buokpewm-
NIOKTb  aaMiHICTpaTMBHO-NPaBOBUN, LUMBINbHO-
npaBoBui, (piHAHCOBO-NPaBOBUA,  KPUMIHANbHO-
npaBoBUA, MUTHO-NPABOBUIA Ta iHLLI cTaTycu;
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4) inguBigyanbHU cTaTyCc BM3HA4Yae npaBOBi
MOXITMBOCTIi 1 0DOB’A3KM KOHKpPETHOro cyb’ekta. BiH
€ HangUHaMIYHILWMM (OUHaMIKa 3aneXuTb Bif 3MiH Y
XWUTTI Ta AignbHOCTI cybB’ekTa), CTAHOBWUTL CyKyn-
HiICTb nepcoHidikoBaHux npaB Ta o060B’a3kiB
(Fedotova, 2012).

HaykoBui nopywwyoTb noriyHe nutaHHs: «Homy
CTPYKTYpa NpaBOBOro ctaTycy ocobu Bigpi3HAETbCS
B, CTPYKTypU WOro agmiHicTpaTMBHO-NPaBoOBOro
cTatycy?». Bignosigb noB’s3ytoTb i3 TUM, WO BigHO-
CVMHM Mi>XX 0CODOI Ta iHWMMK CyD’eKTamn obMeXxeHi
agMiHiCTpaTUBHO-NPABOBMM PEryrOBaHHAM — BOHU
BMHUKAIOTb, 3aKpinmlolTbCA Ta PO3BUBAKTHCA Ha
niactaBi BWKOPWUCTAHHA HOPM aAMiHICTpPaTUBHOIO
npaBa Ta B MeXax BIOHOCWMH, Y SIKUX OOHMM i3
cyb’ektiB € opraH nybniyHoi Bnagn (Humin, &
Priakhin, 2014, p. 34).

HGYKOBa HOBU3Ha

BBaxaemo, Wo Oyab-SkMiA NpaBoOBUA CTaTyC
yocoOne cknagHe MOEAHaHHS Pi3HUX MpPaBOMOM-
HOCTEWN.

Hocnigxyroun npaBoBuWIi CTaTycC iHiliaTopa, cnig
ypaxoByBaTH, LLO HUM MOXYTb BYTU SK (Di3n4dHi 0co-
6u — rpomagsaHu YKpaiHw, iHO3emui 1 ocobu 6e3
rpoMagsHcTBa, Tak i NnocagoBi ocobun Ta OepXKasHi
cnyx60BLi.

ABTOpK 3akoHONPOEKTY «[po 3axmcT npae ocib,
AKi NPOXOAATb OMUTYBaHHA (OOCNIMAXEHHSA) Ha noni-
rpadhi» BBaXalTb iHiUiaTopaMn 1 KaTeropito topu-
anyHmx ocib ("Proekt Zakonu Ukrainy", 2016).

3 ornggy Ha cydacHui piBeHb LinbOBOro
HOPMaTUBHOIO pPerynoBaHHA NUTAHHS NPU3HAYEHHS
ncuxoqisionoriyHnx AocrigXeHb i3 3aCTOCyBaHHAM
nonirpacpa, cnig 3ayBaxkutu, WO Nig Yac BUBYEHHS
npaBoOBOro CTaTycCy iHiljiaTopa JOpeyYyHO Hacamnepen
BM3HAYMTN MOro aAMiHICTPaTMBHO-NPaBOBUN CTaTYyC.

Benukuii ropuandHMin CrIOBHUK TNyMauuTb ag-
MiHICTpPaTUBHO-MPaBoBUI CcTaTyC I3UYHUX i opuan-
YHMX OCIO AK CYKYMHICTb iXHiX MpaB Ta 0OOB’'sI3KIB,
yperynooBaHux agmiHicTpaTMBHO-NPaBOBUMWU HOP-
MaMu, €Ki peanisyloTbCcs B aAMiHICTpaTMBHO-
npaBoBuX BigHOCKMHax. EnemeHTamu Takoro cratycy
€ IXHA agMmiHicTpaTMBHA NpaBo3gaTHICTL | Aiespat-
HICTb, @ TakoX npaBa, OOOB’A3kKM Ta BignoBiganb-
HICTb LUMX cy0’ekTiB, nepeabaveHi HopMmamm agMiHic-
TpatmeHoro npaea (Malko, 2009, p. 138).

Haykoseub J1. B. KpynHoBa 3asHauae, Wo [0
cKknagy agmiHicTpaTMBHO-NPAaBOBOro craTycy npauis-
HVMKa AepXXaBHOI BUMKOHABYOI CNyXOwu crig BigHOCKTH
npaea, 000B’A3KM Ta BignoBiganksHicTb (Krupnova).

Ha gymky H. B. AHIOK, CTPYKTYpHO aaMiHicTpa-
TMBHO-NPaBOBUIA CTATyC MocagoBoi 0cobu MiCTUTb
Taki enemeHTM: 1) cnyxOOBi  MOBHOBAaXEHHS
(oboB’A3kM Ta npaBa, ki BU3HAYalTb Mexi 3Ain-
CHIOBaHUX MOCadoBMMKU 0OcoBamMu  ynpaBIiHCbKMX
dYHKUIN); 2) IOpMAMYHY BiANOBiIAANbHICTb, WO 3a-
neXxuTb Big ocobnmBocTen nocagoBux oboB’A3KIB i
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npae; 3) couianbHO-NPaBOBI rapaHTii, sIKi CTBOPOE
JepxaBa [Ons HanexHol peanisauil NOBHOBaXXeHb
nocagosmmn ocobamu (Yaniuk, 2002).

[Monpu Wwunpoknii cnekTp nornsAais, 3asHavyarTb
O.M.TymiH Ta €.B.[lpaxiH, make BCi BYeHi
BMOKPEMIIOIOTL NpaBa N 060B’sA3KN y CKnaai agMiHi-
CTpaTMBHO-NPaBOBOro craTycy ocobu, a CTOCOBHO
pewTn enemeHTIiB TXHi no3uuii pisHaTbca (Humin, &
Priakhin, 2014, p. 34).

AKTyanbHiCTb iMnnemeHTauil nonirpaca B cy-
CNifbHI BiAHOCMHM NOCTYMNOBO BTIMOETLCA Y POPMY-
BaHHA HOPMAaTMBHOIO pernameHTyBaHHA Mopsaaky
Moro 3actocyBaHHA. 30kpema, Taka TeHAEeHLis CTo-
CYETbCA NPABOOXOPOHHUX opraHis. [NporpecuBHUM y
LbOMY CEeHCi MOXxHa BBaxaTu nepiog 3 2015-ro go
2017 poky, konu Byno MPUNHATO 3akoHW YKpaiHu
«Mpo HauioHaneHy noniuito» ("Zakon Ukrainy",
2015, No. 580-VIIl) ta «IMpo OepxaBHe Oopo pos-
cnigyBaHb» ("Zakon Ukrainy", 2015, No. 794-VIII),
y AKMX yneplle Ha 3akOHO4aB4OMY piBHI MAETbCs
npo nonirpad. Y 3akoHi YkpaiHu «[Mpo OepxaBHe
Gtopo poscnigyBaHb» MpPOBeAeHHI0 ncuxodisdionori-
YHOro AOChigXeHHa i3 3acTocyBaHHAM nonirpada
NPUCBSAYEHO CTaTTHO 26.

Takox y uen nepiog Oyno NPUNRHATO HU3KY
BiJOMUMX HakKasiB y MPaBOOXOPOHHUX OpraHax
YKpaiHu, 40 AKUX HanexaTb:

— Haka3 MiHictepcTBa goxogis i 36opiB YkpaiHu
«[lMpo BukopucTaHHa nonirpadis y AisgneHocTi MiHi-
cTepcTBa goxogdis i 36opiB Ta MOro TeputopianbHMX
opraHiB» Big 2 cepnHa 2013 poky Ne 329 ("Nakaz
Ministerstva dokhodiv", 2013);

— Haka3 MiHictepctBa 06opoHM YkpaiHn «I1po
3aTBepAXeHHs [HCTpyKUil npo nopsaok opraHisauit
Ta NpoBedeHHS ONUTYBAHHS MepcoHany 3 BUKOPU-
cTaHHsaM nonirpacpa y MiHicTepcTi 060poHU YkpaiHu
Ta 30poviHux Cwunax YkpaiHu» Big 14 KBiTHS
2015 poky Ne 164 ("Nakaz Ministerstva oborony",
2015);

— noctaHoBa KabiHeTy MinicTpis Ykpainu «[1po
3aTBepaXkeHHs [lopsiaky npoBefeHHs ncuxodisio-
NOrYHOro AOCNIMXKEeHHS i3 3acTOCyBaHHAM nonirpa-
da y [epxaBHomy 6topo poscnigyBaHb» Bif
11 tpaBHa 2017 poky Ne 449 ("Postanova Kabinetu
Ministriv", 2017);

— Haka3 [eHepanbHOI npokypaTypu YkpaiHu
«[lMpo 3aTBepOKeHHS IHCTPYKUii NpO NMOPSAOK BUKO-
puUcTaHHS nonirpada B AisnNbHOCTI OpraHis Npokypa-
Typu YkpaiHu» Big 12 yepBHa 2017 poky Ne 180
("Nakaz Heneralnoi prokuratury", 2017);

— Haka3 MinicTepcTBa BHYTPILWHIX cnpaB Ykpai-
HU «[po 3aTBepaXeHHs IHCTPyKUii Npo nopsaok
opraHisauii Ta NpoBeAeHHS ONMTyBaHHA 0coboBOro
cknagy HauioHanbHoi reapgii YkpaiHn 3 Bukopu-
CTaHHAM nonirpacda» Big 1 BepecHs 2017 poky
Ne 749 ("Nakaz Ministerstva vnutrishnikh sprav",
2017, No. 749);

— Haka3 MiHicTepcTBa BHYTPILLHIX cnpaB YKpaiHu
«[po 3aTBepKeHHN [HCTPYKLUIiT NPO NOPSIAOK BUKOPU-
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CTaHHs nonirpadiB y HauioHanbHi noniuii YkpaiHmy»
Bin 13 nuctonaga 2017 poky Ne 920 ("Nakaz
Ministerstva vnutrishnikh sprav", 2017, No. 920).

lMpoaHanisyBaBWN  3a3HayeHi  AOKYMEHTMH,
MO>XXHa OiTU BUCHOBKY, LUO:

1) )KOOHMN i3 YMHHUX HOPMAaTUBHO-MPABOBUX
akTiB YKpaiHM He MICTUTb 3arafibHOro BM3HAYEHHS
MOHATTA «iHiLiaTOp NpoBeAeHHs NcMxodizionoriyHo-
ro AoCnigXeHHs i3 3acTocyBaHHAM nonirpada;

2) Ha 3aKOHO4aB4YOMY PiBHi HE BM3HAYEHO, XTO
MOXe OyTW iHiLiaTOpOM NpoBefeHHSA Ncuxodisiono-
rYHOro OOCHIAKEHHS i3 3acTOCyBaHHAM nosnirpada;

3) Ha piBHi BiAOMYMX HaKa3iB 3aKpinyieHo nepe-
niK mocagoBux ocib, siki MOXYTb iHiLitoBaTU npoLe-
Oypy npoBefeHHs ncmxoduisionoriyHmx AocnigpkeHb
i3 3acTocyBaHHAM nonirpada.

IHiuiaTopom onuTyBaHHSA B MiHicTepcTBi 060pOHHM
Ta 36poriHnx cunax YkpaiHn Moxytb Bytn MiHicTp
060pOoHM YKpaiHM Ta KOro 3acTyMHWKW, HayvanbHUK
eHepanbHoro wraby — MonoBHokoMaHayBa4 36pon-
HWUX cun YKpaiHW Ta NOro 3aCTYNHUKKU, KEPIBHUKN CTPY-
KTypHMX nigpo3sginie MiHictepctBa 060poHM YkpaiHu
Ta NeHepanbHoro wraby 36ponHMX CUM, a TakoX 0CO-
0a, Woao SKOoi BUCYHYTO CYMHIBM CTOCOBHO MpaBau-
BOCTi HajaHoi Heto iHdpopmauii (y pasi HasBHOCTI
il MMCBMOBOrO KMOMOTaHHA MPO MPOBEAEHHS OMUTY-
BaHHSA 3 METOI0 CNPOCTYBAHHS LIMX CYMHIBIB).

Y HauionanbHii reapaii YkpaiHu iHiuiatopom
ONUTYBaHHA BM3Ha4alTb KOMaHAyBayva HauioHanb-
HOI rBapgii YKpaiHu Ta Noro 3acTymnHUKIB, KEpPiBHUKIB
CTPYKTYpPHUX nigpo3ainie [onoBHOro ynpasniHHA
HauioHanbHOi  rBapgii  YkpaiHW, HavanbHuKIB
(komaHaMpiB) TepuTopianbHUX ynpaeniHb, BiACHKO-
BMX YacTuH (nigpo3ainis), BULLMX BINCbKOBUX HaB-
YanbHUX 3aknagis, HaBYanbHUX BINCbKOBUX YaCTUH
(ueHTpiB), 6a3, 3aknagiB OXOPOHU 340pPOB’A Ta YC-
TaHoB Haureapaii.

IHiLiaTopom gocnigpkeHHs B [epxxaBHomy Gopo
poscnigyBaHb Moxe 6yTn gumpektop bropo, Koro
3aCTYMHUKN, KEepIBHUKN TepuTopianbHUX OpraHie i
cnewianbHUX Nigpo3ainis, a Takox npauiBHukK bropo,
OO SIKOrO BUCYHYTO AOKYMEHTamnbHO MigTBEpOXe-
Hi CYMHiBM CTOCOBHO NpaBAMBOCTI HafaHOI HUM
iHcbopmauii (y pasi HasBHOCTI MMCbMOBOT 3asBK NPo
HagaHHsa O0OpOBINbHOI 3roaM Ha NPOBEAEHHS
OO-CRifXXeHHS A5 CNPOCTYBaHHA Taknx CYMHIBIB).

Y npokypaTypi — KepiBHUK opraHy NpoKypaTtypw,
MOro nepuui 3acTynHWKM N 3acCTYNHUKK, SKi Oil0Tb Y
Mexax CBOIX MOBHOBaXeHb, 0coba, ynoBHOBaXKeHa
Ha NpoBeAeHHs cnyX6oBOro poscnigyBaHHsa (nepe-
BipKW), HavanbHWK [lenapTameHTy KagpoBoi poboTu
Ta gepxaBHoi cnybu, Ha4YanbHKK Bigdiny pobotu 3
kKagpamu [0NOBHOI BiNCLKOBOI MPOKypaTypu, Kepis-
HWKW KaapoBUX Migpo3ainie perioHanbHUX NpokKypa-
Typ (BINCbKOBMX MPOKYpaTyp PErioHiB).

Y HauioHanbHiA noniuii — KepiBHWUK, nepLui
3aCTYMNHUKN i 3aCTYMHUKN KepiBHMKA LEHTparnbHOro
opraHy ynpasniHHA NoniLieto, KepiBHUK CTPYKTYPHO-
ro niaposainy LeHTpanbHOro opraHy ynpasriHHA
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noniuieto, KepiBHUKN, NepLUi 3aCTYMHUKK | 3aCTyMnHU-
KW KepiBHMKA TepuTopianbHOro opraHy noniuii, Ha-
YanbHWK [lenapTameHTy kagpoBoro 3abe3neyeHHs 1
ocoba, ynoBHOBaXeHa Ha nNpoBeAeHHs cny6oBoro
poscrnigyBaHHs (nepesipku).

[nsa KoxHOT CTPYKTYpW nependadeHo pisHUn pi-
BEHb MOCaA0BMKX OCIO, AKi MOXYTb BYTH iHiLiaTOpoMm:
BiJ NepLUMX KepiBHWKIB A0 OCi6, yNOBHOBaXKEHUX Ha
npoBeaeHHS Cnyx60BOro po3cnigayBaHHs.

Cnig TakoX akueHTyBaTw, WO AesiKi HopMu 3a-
3Ha4YeHUX BULLIE HaKa3iB iHiLiaTopamMn BM3HaYalOTb
ocib, ki € cyD’eKTaMy Takux AOCNIMKEHb i LUISAXOM
3acTocyBaHHA nonirpada nparHyTb JOBECTU CBOI
HenpuyeTHicTb ("Nakaz Ministerstva vnutrishnikh
sprav”, 2017, No. 749, p. 1.2; "Postanova Kabinetu
Ministriv®, 2017, p.7). Take ¢OpMynioBaHHs, Ha
HaWy OYMKY, HE € KOPEKTHWM, OCKINbK/ 3aBAaHHS
Mae gaBatu ocoba, fka ynoBHOBaXKeHa npuaHavaTu
NPOBEAEHHS MeBHOI nepesipkn. B okpecneHomy
BMMAAKY iHiLiaTuBa Ha NpoBefeHHA ncmxodisionori-
YHOro AOCHIMXKEHHS i3 3acTOCyBaHHAM nosnirpada
HanexuTb 0coli, sika nparHe AOBECTW MPaBAMBICTb
HagaHoi Heto iHgopmalii. MNpoTe byab-sika cryx6o0-
Ba ocoba He mae npasa 3060B’si3aTu nonirpadono-
ra npoBecTn nepesipky wopao Hei. Ocoba, sika npa-
rHe AOBECTU NPaBAMBICTb HaJaHOI Heto iHdhopMaLlil,
Ma€ KnonoTaTu LWoAO0 NPOBEAEHHS CTOCOBHO Hel
Takoro JocrigkeHHs abo Ha [oroBipHMX 3acagax
iHiLitOBaTM AOCNigXXEHHS B NpMBaTHOro norsirpadono-
ra, a noTiM gogaBaTu OTPUMaHi pesyrbTati OO MaTe-
pianis cnpaBu. Tob6To ocoba, dka bGaxae goBecTu
npaeBaMBICTb HadaHOl Heto iHdopmadii, byoe He
iHiLiaTOpOM, a 3asiBHUKOM.

HeobxigHumun ymoBamu gns Habytta ocoboto
cTaTycy iHiuiaTopa € Taki:

1) ocoba mae obinmaTtn neBHy nocagy, Komne-
TeHuist sikoi GeanocepedHbO abo onocepeakoBaHO
nepegbavae MOXNMBICTb iHiLilOBATM nNpouenypu
NpoOBeAeHHS nepesipkM Ha nonirpadi. Y GinbocTi
BMMAAKIB KOMMETEHL,i0 MO0CagoBoi 0coOM BU3HAYEHO
i PyHKUiOHanbHUMKU 0BOB’A3kamMu Ta HOPMAaTMBHO-
NpaBoBMMWU akTamu, SKMMU ocoba KepyeTbcsa nig
yac CBO€i NPOeCiNHOI JiANbHOCTI;

2) ocoba Mae «BeCTU» MEBHE MNPOBagXEHHS
(kpumiHaneHe, cnyxbose, nobip kagpiB TOLWO), 3a
AKMM BOHa NpU3HAYyae OOCTiIKEHHS;

3) 06’ekTMBHO MatoTb OyTW nigctaswu, BiANOBIA-
HO OO0 SKMX B 0COOM BWHMKAE NpaBoO iHiLiloBaTU
JOCNiOXXEeHHS;

4) ocoba Mae peanisyBaTu npaBo iHiujioBaTn
NPOBEAEHHSA OOCIIIKEHHS LUIAXOM AaHOro B Hare-
YXHOMY MOpPsIAKY 3aBOaHHA nonirpadornory.

OCHOBHUMM CKNagoBMMU, SKi, Ha OYMKY B4Ye-
HUX, DOPMYIOTb afIMiHICTpPaTUBHO-NPaBOBMI CTaTyC
ocobw, € ii npaBa 1 060B’'sA3KN.

AHanisyloun YMHHI HOPMAaTUBHO-NPABOBI aKTH,
cnig BUOKpeMUTK Taki 060B’A3kM iHiLjiaTopa:

1) cchopmynioBaT NUTaHHA, Sk NignaraoTb
3’CyBaHHIO Nif Yac NpoBefeHHs OOoCnifKeHHs, abo
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TEeMaTuKy 3anuTaHb 3 nofanblUnM X Y3rogKeHHSM
i3 nonirpadgonorom;

2) ocbopMUTN 3aBAAHHS, 3a3HAYMBLUKM BigOMOCTI
npo cebe (16, nocaga, 3BaHHs TOLLO), METY NpoBe-
OEeHHS JOoCniopKeHH], nignuc HagaTty nonirpadonory;

3) HapaTh 3aBAaHHO rpud OBMEXEeHHs1 OOCTy-
ny BiANOBIOHO A0 YMHHOrO 3akoHogascTBa. [pud
obmexeHHs O0CTyny AOKYMEHTIB 3 pesynbraTtamu
JocnigpkeHHs Oyae Bignosigatu rpudy, HagaHomMy
3aBgaHH. Hapani 3abesnevyBatv KoHQiAEHLUIN-
HIiCTb iHOpMaLii NPO ONUTYBaHHA 0COOU 3 BUKOPU-
CTaHHAM nonirpada;

4) opraHisauinHo Ta onepaTuMBHO 3abe3neuvyBa-
TN OMWTYBaHHA Ha BCiX eTanax, 30Kpema sBKy ocobu
Yy BCTaHOBIEHi CTpOK i Micue. IHiuiaTop BM3Ha4yae
Yac npoBefeHHs MepeBipku B pasi Il NepeHeceHHs
nonirpachonorom yHacrnigok BUSABMEHHS B AOCHi-
OKyBaHOI 0coOM npoTUMNOKa3aHb [0 MNPOBEAEHHS
nepesipku. 3a notpebu 3anyyae nepeknagaya;

5) 3gincHioBaTM KOHTPOMb 3a poboTow noni-
rpadonora B geskux sunagkax ("Nakaz Ministerstva
dokhodiv", 2013, p.1.; "Nakaz Ministerstva
oborony", 2015, p. 8.5);

6) BignoBigaTn 3a 3abe3nedeHHs1 YMOB MpoBe-
OEHHS 3rigHO 3 YCTaHOBMNEHNMN BUMOraMu, 30Kpema:

— 6e3neyHicTb Micusi NpoBeAeHHS OOCNIMKEHHS
Ons 300poB’'st 06’eKTa ONUTYBAHHS;

— BiACYTHICTb AmckomdopTy B ob’ekTa onuTy-
BaHHSA Nig, Yac NpoBeAEeHHS OMUTYBAHHS;

— LWYMO- i MepeLLKog03axXULLEHICTb;

— MOXITMBICTb HamneXHOro po3MilleHHs noni-
rpadpa Ta cneujanicTis-nonirpadonoris.

IHiLiaTop Mae HagaTu nonirpadgonory Heobxia-
Hy iHcbopmauito Wwoago obcTaBuH nogdii, AKi € Npuyu-
HOK nepeBipkW, N oTpUMaTU AOBIAKY 3a pesynbTa-
TaMu OOCRIAXEHHS.

Mpo npaBa B UMX HOPMATUBHO-MPaABOBMX aKTax
ifeTeCa nuwe CTOCOBHO o0cobu, fka nignsarae
po-cnigpkeHHo. MoxHa npunycTuTn, WO iHibiaTtop
Ma€ npaso:

1) NpM3HaunTK NpoBeaeHHs NcMxodisionoriyHo-
ro JOCniAXeHHS i3 3acTocyBaHHAM nonirpada;

2) 3BepTaTucs Ao nonirpadonora 3a
PO3’ACHEHHSIM OTPUMaHMX pe3ynbTaTiB AOCHIIKEHHS;

3) npusHaunTn popaTtkoBe (y pasi BUHUKHEHHS
OO[AaTKOBMX MWUTaHb LWogo obcTaBuH cnpaeu) abo
NOBTOpPHE (Y pasi BUHUKHEHHSI OBI'PYHTOBAHOI Nigo3pu
CTOCOBHO HeOD’€KTUBHOCTI pe3ynbTartiB) ncuxodisio-
noriyHe AoCniMKeHHs i3 3acTocyBaHHAM nonirpacda.

Lle ogHVM enemeHTOM, SKUA HanexuTb [0
CTPYKTYpU  agMiHiCTpaTMBHO-NPABOBOro  CTaTycy,
BBaXXalOTb OPUANYHY BignoBidanbHiCTb. BoHa € of-
HWUM i3 BUAIB COLjianbHOI BiAnoBiganbHOCTI, i npuTa-
MaHHi  bopmarnbHa  BM3HAYEHICTb, OOOB’sI3KOBE
OOTPUMMaHHSI NMPaBOBUX HOPM, OEepKaBHUA KOHTPOSb
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3a iX BMKOHAHHSAM, 3aCTOCYBaHHA 40 NPaBonopyLUHW-
Ka OepXaBHOro Npumycy.

TpaguuiiHum y puandHin nitepatypi € TBep-
DKEHHs, WO opyanyHa BignoBigansHiCTb — peakuis
JepXaBu Ha npasonopylweHHs. Lle osHavae, wo
Ccyb’eKT, MOPYLUMBLLM NPaBOBY HOPMY, Ma€ 3a3HaTu
neBHUX BTpaT. 3B’A30K npas, 06OB’A3KIB i OpUaNY-
HOI BignoBiganbHOCTI € Ge33anepeyHnM, OCKIMbKK
3a MNOpyLleHHa npaB i HeaoTpyMaHHs 000B’A3KIB
nepeabayeHo pUANYHY BignoeiganbHicTb (Humin,
& Priakhin, 2014, p. 34).

AHania nonoxeHb HOPMAaTMBHO-NPABOBUX aKTiB
Oa€ 3Mory CTBepaXyBaTW, WO B 3aKOHOO4ABCTBI
YkpaiHn BignoBiganbHicTb iHiLiaTopa nepepbadeHa
nve 3a MOpyLUEHHS nopsaky obniky, 36epiraHHs,
BMKOPUCTAHHS Ta 3HULLEHHA MaTepianis ON1TYBaHHS,
AKi MICTATb iHOpMaLito 3 0BMEXEHNM JOCTYMNOM.

IHigiaTOp TakoX nignsrae BigNOBIQANbHOCTI y
BMMagKax 3roBXUBaHHA abo nepeBMLLEHHs Bnag-
HMX MOBHOBaXeHb Yy pasi BGesnigcTaBHOro npusHa-
YeHHs1 gocnimxeHb abo 3’icyBaHHS 0OCTaBUH, SIKi He
CTOCYHOTbCSl KOHKPETHOIO NPOBaKEHHS.

BucHoBKu

AOMiHiCTpaTVBHO-NPaBOBUM CTaTycoOM iHiLjiaTo-
pa npoBeAeHHs1 NCUXOi3ioNoriYHOro AOCniAKEHHS
i3 3acTocyBaHHsAM nonirpadpa cnig BBaxkaTu 3akpin-
nieHe HopMamu npaBa CTaHOBMLLE 0COOU B cUCTEMI
CYCNifNbHUX BiAHOCWH, NOB’A3aHUX i3 (PaKTOM iHiLito-
BaHHSA NpoBefeHHS AOCNIAXEHHS i3 3aCTOCYBaHHAM
nonirpada, npuMsHavyeHe BUKOHYBaTW NeBHi 3aBAaH-
Hsl, LLO CTOATb Nepeq HUM abo puguydHo ocoboto,
Yy SIKii BiH npavioe.

HeobxigHO KOMMMEKCHO 3aKpinMTU  OCHOBHI
enemMeHTM aaMiHICTpaTUBHO-NPaBOBOro  cTaTycy
iHiuiaTopa (nNpaBa, 06OB’sA3kK, BiAMNOBIAANbLHICTL) Y
HOPMAaTUBHO-MPABOBMX akTax, $Ki pernameHTyoTb
AiFnbHICTb, NOB’A3aHy 3 NPOBEAEHHSIM MEepPEeBIpoK i3
3actocyBaHHAM nonirpadpa. Takox cnig HopMaTue-
HO 3aKpinuTK 1 BUKOpUCTOBYBaTU AediHiuio Tepmi-
Ha «iHiyiaTop nNpoBedeHHA MNCMXOMi3ioNOoriYHNX
JocrnigxeHb i3 3acTocyBaHHAM nonirpada.

Oco0y cnig BBaXaTW iHILIAaTOPOM 3 MOMEHTY
HaJaHHS HaneXxHOo MiAroTOBMEHOro 3aBAaHHS BUKO-
HaBL0, TO6TO nonirpaconory.

IHiLiaTOpOM nNpoBeAeHHA MNCUXodisionoriYyHoro
OOCIiIKEeHHs i3 3acTocyBaHHsIM nonirpada € ocoba,
sKa 3a HaABHOCTI BiANOBIAHMX NiAcTaB peanidyBana
BNacHi npaBa (MOBHOBAaXEHHS) LUMAXOM HaAaHHSA
3aBgaHHda  nonirpadponiory  WoAo  NpoBeAeHHS
OO-CipKeHHS i3 3acTocyBaHHAM nonirpada.

MpaBoBui cTaTtyc iHiuiaTopa notpebye nopa-
NbLIOrO HAYKOBOro aHanisy, 3okpema Yy Bunagky
000aTKOBOrO  HOPMAaTUBHOMO  pernamMeHTyBaHHS
chepu gocnimxkeHs i3 3acTocyBaHHsAM nonirpacda.
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The Legal Status of the Initiator of Psychophysiological Research
using a Polygraph

The purpose of the study is the need to improve the theoretical and applied components of initiating
psychophysiological research using a polygraph as well as defining and improving the legal and administrative -legal
status of the initiator of psychophysiological research using a polygraph. The basis of the methodology of scientific
research are general and special methods, methods of scientific knowledge, the use of which is determined by the
purpose and objectives of the study. Scientific novelty. Issues if initation of psycho-physiological researches with the
use of polygraph in Ukraine are considered. The current state of regulatory legal regulation of the procedure for
carrying out the research with the use of polygraph and the person to be initiated by this study is analyzed. The
essence elements and types of legal status are analyzed. Conclusion. The necessity of improvement of theoretical
and applied components of issues of initiation of psycho-physiological researches with the use of a polygraph is
determined as well as improvement of the legal and administrative legal status of the initiator of psycho-physiological
researches with the use of polygraph. Certain categories of people who can and can’t be considered as initiators of
psycho-physiological research with the use of polygraph. A universal determination of the initiator of a psycho-
physiological study with the use of a polygraph is formulated. The rights and obligations of such person are defined.
Formulated circumstances the obligatory presence of which will allow the appointment of conducting psycho-
physiological studies using a polygraph. Offered suggestions for improving the normative strengthening of the legal
status of the initiator of psycho-physiological research using polygraph.

Keywords: polygraph; initiator; psychophysioilogical research; use; method.
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KaniHHikoe O. B. — cTapLumii napTHep aABoOKaTCbKoro o6’eaHaHHs, M. Kuis
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CneuianbHe gocyaoBe po3cniayBaHHsA (in absentia):
TEeOpeTUYHi Ta NpakTU4HI NnpobnemMmmn 3aKkoHO4ABCTBA

Memoro cmammi € aHarni3 KpuMiHaibHO20 rpouecyanbHo20 3akoHodascmea w000 30ilCHEeHHs crieyiaribHo20 Aocy-
008020 p0o3cnidysaHHs 3a KpUMIHaIbHUM riposadkeHHsIM 3a 8idcymHocmi rnido3prosaHoeo (in absentia) Onsi 6cmaHO8MeHHS
akmyarsnbHUX MmeopemuyHUX | npakmuy4HUX npobnem 3akoHoOaecmea U HadaHHs Mpono3uyiti w000 Wrsxie ix po3e’a3aHHs.
Memodonoezisi. MemodorioeidHuli iHecmpymeHmapiti o6paHo 8idrnosioHo 0o nocmaesneHoi Memu, crieyugiku o6’ekma ma
npedmema docrioxeHHs. BusHayansHUMU € Haykosi MemoOu CUCmMeMHOZ0 aHanidy U y3azanbHeHHs. Haykoea Hoeu3Ha
nybnikayji nonsizac 8 cucmMeMHOMY aHani3i KpuMiHasibHO20 MPouecyanbHOE0 3aKkoHoO0asecmea ma Cy0080i npakmuKu 8
KOHmMeKcmi gumoz MixxHapoOHUX 0o2o8o0pis, 3200a Ha 0608’s3ko8icmb siKux HadlaHa BepxoeHoto Padoto YkpaiHu, iHwux
OokymeHmi8 i npakmuku €eporelickko2o cydy 3 rpas fMoOUHU, a MaKoX OKPECTIeHHI MeopemuyHUX i MPakmu4yHuUx rpo-
briem, 6e3 nodonaHHs AKUX IHCMuUmMym creuiaribHo20 0ocydoeoe20 poscridysaHHs (in absentia) He 6yde gidrnosidamu 3a-
80aHHAIM KPUMIHaNbHO20 Mposadx)eHHs1 ma 8U3HaYeHUM y MixXHapoOHUX OOKyMeHmax eapaHmisaM. 3a pesdynbmamamu
30ilicHeH020 OO0CIiOXXeHHSI cqhopMYIbO8aHO 8UCHOBKU: 1) 3anposadXeHHs1 iHcmumymy KpuMiHarbHO20 MposadXXeHHs 3a
8idcymHocmi rido3prosaHo20 4Yu 0b68uUHysa4YeHoz0 (in absentia) € no3umueHUM i HEOOXIOHUM KPOKOM Ha WXy pegopmy-
8aHHs1 3aKoHoO0ascmea YKpaiHu ma HabnuxeHHs lioeo 00 8UCOKUX crmaHOapmig KpaiH €sponu; 2) KpuMiHanbHe rpouecya-
IibHe 3akoHoOascmeo YkpaiHu wodo crieyianbHoeo 0ocydo8020 po3lciidysaHHs (in absentia) mae cymmesi HedoriKu, SKi
yCcKadHomb (1020 Mpaso3acmocy8aHHs, nepewkookaomes ¢opMmysaHHIO cmasnoi ma €OuHOi cyd0o80i npakmuKu;
3) HeobxidHo docnidumu docsid kpaiH €aporu, 3akoHodascmeo sikux nepedbadyae rnpouedypy (in absentia) Onsi nodanbwo-
20 BHECeHHsI cucmeMHuUx 3MiH 00 KpuMiHarbHO20 MpouecyanbHo20 3akoHodascmea YKpaiHu cmocoeHO iHcmumymy
KPUMIHabHO20 rposadxeHHs1 3a 8idcymHocmi nido3prosaHo2o abo ob8uHysayeHoeo (in absentia).

KntouoBi cnoBa: cneuianbHe gocyaoBe po3scnigyBaHHs; in absentia; nigo3pioBaHuWiA; NOBIAOMMNEHHSA NPO MiJo3py;
MiDKHapOOHWI po3LUyK; CRiguni Cyaas; €Bponencbkin cyq 3 npas fMoguHN.

BcTtyn Merta i 3aBaaHHA gocnigXeHHsA

IHCTUTYT crheuianbHOro A0CYA0BOro po3crify- MeTolo cTaTTi € aHani3 KpyMiHanLHOro npote-
BaHHS AK CKMagoBa KPUMIHANBHOrO NPOBAaMKEHHS | CyanbHOro 3akoHOA4aBCTBa YKpaiHM LWOAO cheuia-
3a BiACYTHOCTI Nigo3ptoBaHoro abo obBrHyBaYeHoOro | nNbHOro 4OCYAOBOro poscnigyBaHHe (in absentia), 3
(in absentia) € HOBMM [HCTUTYTOM KpUMIHaNbLHOrO | OrMsg4y Ha MOMOXEHHS MbKHapoOHUX [OOroBopiB,
npolecyansbHOro 3akoHodaBcTBa YKpaiHu. 3roga Ha oDOOB’A3KOBICTb SKMX HagaHa BepxoBHo

Llen iHCTUTYT cnpsmoBaHuMiA Ha peanisadito Papoto YkpaiHu, npakTtuky €Bponencbkoro cyay
NPUHUMNY HEBIABOPOTHOCTI MOKapaHHA y BuUnNagkax, | 3 npasB MOAWHU Ta CyOOBY MNPAKTUKY 3aCTOCYBaHHS
KON nigo3pioBaHUA MNEepexoBYETbCH Bif OpraHiB | LUMX NOMOXEeHb 3aKOHOO4AaBCTBA ANS BCTAHOBIEHHSA
cnigcTea Ta cydy 3 METOK YXMIEHHS Bi KpUMiHA- | akTyanbHUX TEOPETUYHUX | MpakTU4HUX Npobrem
NbHOI BiAMOBIAANBHOCTI, @ TAKOX Ha 3abe3nevyeHHs | yKpaiHCbKOro 3akOHOL4ABCTBA CTOCOBHO in absentia
npae i 3aKOHHUX iHTepeciB NOTepninux Big KpUMiHa- | ONA BU3HaYeHHS WNAXIB iX PO3B’A3aHHS.

NbHWX MPaBOMOPYLUEHb.

MpobnemMHi acrnekTn KpMMiHanbHOro NPOBaKEH- Buknaa ocHoBHOro martepiany
HS 3a BIACYTHOCTI Nigo3ptoBaHOro, 06BMHYBaYeHOro B
pi3Hi YacK JocnigpkyBanu siK BiTYU3HSIHI, TaK 1 IHO3EMHi
HaykoBUi, 3okpema: [. Apabynn, P. Awwupos,
K. BeHaepcbka, C. Nonoeatui, O. Kasakos, |. KaHtoka,
B. MansipeHko, B. MapuHis, . MaTBieBCbKa,
O. Harophtok-Aanuntok, B. OHoneHko, P. lNecuos,
B. TMonentowiko, O. Tatapos, B. TpochumeHKo Ta iH. NPOTU OCHOB HaLlioHanbHOI 6e3neku, rpoMaachKoi

BopaHo4ac nuTaHHs KpUMIHANBLHOTO NMPOBAMKEHHS | Gegnekn Ta KOPYNLiHI 3MOYMHU» Bif, 7 KOBTHS
3a BIOCYTHOCTI I'IIJJ,O3pI-OBaHOF0., O6BVIHyBaLIeHOFO [.?03- 2014 poky Ne 1689-VII ("Zakon Ukrainy", 2014)_
rnaganu nepeBaxHo 6e3 aHami3y Cy4acHOro KpumiHa- Lum 3akoHom 6yro BHeceHo amikn B KK Ykpai-
NBHOro MpoLecyanbHOro 3akoHOO4AaBCTBA YKpaiHWM Ta HW, 30KpeMa, OMOBHEHO CT. 7 4YacTUHOK 2, cT. 139
CYAOBOI MPaKTUKM, Y 3B'A3KY i3 4AM Hafi3BUYail aKTYa- | yacruHoto 5 Ta masoto 241 «OcoBnMBOCTI cnevjans-
NbHOIO € HGOGXIAHICTI? FeTarnbHoro BUBHEHHA UBOMO | yoro nocyn0BOro poSCriifyBaHHs! KpUMIHaNbHUX npa-
IHCTUTYTY B KOHTEKCTI CYAOBOI NPAKTUKM 3 METOK | gonopyiieHb», BHECEHO 3MiHKM A0 cT. 42 «[igospioBa-
HaYKOBOIO OCMMCTIEHHS /1 OKPECTIEHHS MPOBnem 3aKo- | i oBeuHyBadeHMity, cT. 323 «Hacnigkv HenpubyTTs
HOLABCTBA Ta LUIAXIB IX NOAONAHHS. ob6BuHyBaveHoro» (“"Zakon Ukrainy”, 2012).

MNopsagok KpMMiHanbHOro NpoBamKEHHS 3a Big-
CYTHOCTI Nigo3ptoBaHOro, 06BMHYBa4YeHOro B YKpaiHi
daKkTMyHO OyB 3anpoBaKEeHUN 3akoHOM YKpaiHu
«lMpo BHeceHHsa 3MmiH 0o KpumiHaneHoro Tta Kpumi-
HanbHOro NpouecyanbHOro KoAekciB YKpaiHu wono
HEeBiOBOPOTHOCTI MOKapaHHSA 3a OKpPeMi 3II04UHU

© Kaninnikos O. B., 2019
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KpumiHanbHe npoBapKeHHs1 3a BiACYTHOCTI Migo-
3ptoBaHoro abo oosuHyBayeHoro B KINK YkpaiHn mae
Ha3By «creujanbHe [oOCydoBe po3cnigyBaHHS» Ta
«cneuiansHe cygoBse nNposamkeHHs» (in absentia).

IHCTUTYT  KpUMiIHANBHOrO  MPOBaAXEHHs 3a
BiACYTHOCTI nigo3ptoBaHoro abo o06BMHYBa4YeHOro
YHKUIOHYE B KpUMiHanbHOMY MpoLeci HU3KU KpaiH
€Bponu, 1Oro akTUBHO BUKOPUCTOBYHOTb OpraHu
Mi>)KHApPOAHOI KpUMIHaNbHOI OCTULLIT.

B icTopii MixkHapoaHOro KpuMiHanbHOro npaeo-
cynns 3aouvHMKM nNpouec 3aBXau 3yMOBIIOBaB XXBaBi
aebatn. Obugea MkHapogHi BiiCbKOBI TpMbyHanu B
HiopHOep3i ” Tokio BM3HANM 3a04HMIA MpoOUEC, i B
HiopHOep3i ogHoro o6BMHYBaveHoro 6yno daktuy-
HO 3acymkeHo 3a 1oro BiacyTHocTi. OgHak iaei npo-
BEAEHHS CyaOBUX MPOLECIB 3a BiACYTHOCTI 0BBUHY-
BayeHMX i3 YacoM 3MiHIOBaNMCs, OCKIfNbK1 BBaXarno-
Cs, O 3a04HUN PO3rNsag € TakuMm, Lo He Bignosigae
npaBam ObGBMHYBA4YeHOro Ha crnpaBeanvBuiA Cydo-
Bun posrnag. lMpote CneuianbHun TpmubyHan no
JliBaHy 3HOBY BBIB MNOHATTA 3a04HOrO Cyay $K
3aco0y NpUTArHEHHs OO BiANOBiAanNbHOCTI Nigo3pto-
BaHMX Y MDKHApOOHMX 3Mo4YMHax, SKi YHUKaTb
npaBocyansa (Zakerhossein, & De Brouwer, 2015).

Tak, AgisnbHicTb CneuianbHoro TpubyHany no
NiBany, cTBOpeHoro nig erigoto OOH, 3acsiguye, Wo
3a04He NPOBAIKEHHSI € OAHUM 3i CnocobiB 403BONU-
T MiPKHAPOAHIM CMiNbHOTI JoMaraTtucst NMPUTSArHEHHS
00 BiOnoBiganbHOCTI 3a TSXKKI 3M0YMHK, WOO BigcyT-
HICTb OOBMHYBA4YEeHOro He nepeLuKomKana horo MeTi
n BopoTucsa 3 6eskapHicTio (Gardner, 2018).

3anpoBagKeHHs  IHCTUTYTY  KpMMIHanbHOroO
NPOBa[XXeHHs1 3a BIiACYTHOCTI nigo3ptoBaHoro abo
obBuHyBayeHoro (in absentia) € nNO3UTUBHUM i
HeoOXiOHMM KPOKOM Ha LWsiXy pedopMyBaHHA 3a-
KoHoAaBcTBa YKpaiHM Ta HaOnMKeHHs Woro Ao
BMCOKUX CTaHOapTIB KpaiH €Bponu.

Y cyyacHii opuandHin nitepaTtypi Ha nosHa-
YeHHs1 KpUMiHanbHOro NPoBa[MKEHHA 3a BiACYTHOCTI
nigo3poBaHOro 4m OOBMHYBAYEHOr0 BUKOPUCTOBY-
I0Tb Pi3HOMAaHITHI MOHATTA, cepef AKUX: «3a04HUN
po3rnsag KpUMiHanbHOI cnpaBuy, «3ao4yHe KpuMiHa-
NbHE MNPOBAMKEHHSsI»,  «pPO3rMsaL  KpUMiHanNbHOI
crnpaBn 3a BiOCYTHOCTI NiACYOHOro», «3a04YHUN CY-
OOBUM  PpO3rnad KpUMIHANbHUX CMNpaB», «3a04He
npaBocyansa» Ta iH.

CuctemMHUn aHani3 KpuMMiHanbHOro npouecya-
NbHOroO 3aKkoHoAaBCTBa YKpaiHW, sike peryrne no-
pSOoOK 0OCYyAO0BOro poscnigyBaHHA 3a BiACYTHOCTI
nigosptoBaHoro (in absentia), gae nigcrtasu cTeep-
DPKyBaTW, WO BOHO Mae€ NEBHiI TEOPETUYHI cyneped-
HOCTI Ta HegoniKn.

[lo OCHOBHWX TEOPETUYHMX HeOOoNiKiB Yy 3aKOHO-
[aB4YoOMy BpEryrnoBaHHi iHCTUTYTY cneuianbHOro Ao-
CyOo0BOro po3cCrigyBaHHA SK CKITagoBOi KPMMIHANbHOro
NpOBaPKEHHs1 3a BiACYTHOCTI Migo3ptoBaHoro abo
06BUHYBa4YeHoro (in absentia) Hanexartb Taki:

1) HeBM3Ha4yeHiCTb  TepMiHa  «cneuianbHe
Jocynose poscrigyBaHHs (in absentia)»;
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2) Hey3ro[KeHiCTb cneuianbHOro [4OCygoBOro
poscrnigyBaHHsi (in absentia) 3 rapaHTismu, BU3Ha-
YyeHUMN KoHBeHUie Npo 3axucT npas NOAMHU Ta
OCHOBOMOMOXHNX cBOBOA i NpakTMKo €Bponenchb-
KOro cyay 3 npas MNoauHu;

3) BIOCYTHICTb 4iTKMX MpaBOBMX NiacTaB Ans
3[iCHEHHS cneuianbHOro OOCYAOBOro poscrigy-
BaHHS;

4) HeBW3HaYeHICTb
PO3LLYKY;

5) HeBM3HA4YeHICTb TEPMiHA «HAsIBHICTb AOCTa-
THIX AOKasiB A4 nigo3puy;

6) BMKOPUCTAHHSI Pi3HUX TEPMIHIB «NepexoBy-
€TbCA Bif opraHiB crnigctea Ta cygy 3 METOK yxXu-
NEHHA Bi4 KpuUMiHanNbHOI BignNoOBigaNbHOCTI» Ta
KYXWMEHHS Bi4 SBKM Ha BUKIMK CRig4oro, npokypo-
pa» €K niactaBM AN 34INCHEHHs cneuianbHOro
O0CYy[OOBOro po3cnigyBaHHs;

7) BIACYTHICTb Yy NigO3ptOBaHOro Ta MOro 3axu-
CHVKa nNpaBa Ha OCKapXXEeHHS yxBanu crigyoro cyaai
npo 34iNCHEHHSA cneuianbHOro OOCya4oBOro pPOo3cCrii-
OYBaHHS;

8) HepernameHTOBaHICTb NOPSAAKY 34INCHEHHS
[OCyOoBOro poscnigyBaHHS MiCns NOCTaHOBIIEHHS
crnigymm cyaneto yxsanu npo cneuianbHe gocynose
po3cnigyBaHHs.

1. Y masi 24 «OcobnuBocTi cneuianbHOro
AOCYyAO0BOro PO3CNifyBaHHA KPUMIHANbHUX MpaBo-
nopyweHb» i n. 20! posginy Xl «MNepexigHi nono-
XeHHs»  KMK  YkpaiHn noHaTTa  «cneuianbHe
gocynose po3acnigyBaHHs (in absentia)» BukopucTa-
HO HEOZHOPA30BO.

BogHouvac y c1. 3 KIK YkpaiHu, gka MicTUTb
BM3HaA4YeHHS OCHOBHUX TepMmiHiB Kogekcy, uboro
TepMmiHa HeMmae.

KpumiHanbHe npouecyanbHe 3akoHOOaBCTBO
YKkpaiHnM, ke, BignoBigHO [0 4.2 CT. 1, Kpim
KIMK YkpaiHun, dhopMyeTbCs 3 BiANOBIiAHMX MNOMNOXEHb
KoHcTuTyuii YKpaiHu, MikHapogHUX OOroBopiB, 3ro-
Aa Ha O0DOOB’A3KOBICTb SKMX HagaHa BepxosHoto
Papoto YkpaiHu, Ta iHLWMX 3aKOHIB YKpaiHW, TakoXx
He MICTUTb MOHATTS «cneuianbHe JocyaoBe po3crii-
AyBaHHs (in absentia)».

BiacyTHiCTb aHanisoBaHOro TepmiHa B KpuMiHa-
NbHOMY MpoLecyanbHOMY 3aKOHOAABCTBI YKpaiHu
YCKNagHIoE TryMa4eHHs UbOro iHCTUTYTY, 30Kpema
LLOAO MOMEHTY 3BEPHEHHS Crigvyoro, Npokypopa Ao
cnigyoro cyadi 3 KronoTaHHAM Mpo  34iINCHEHHS
cneuianbHOro 4OCYA0BOro po3cnigyBaHHs.

MpoaHanizyBaBLn Hopmu rnaeu 241 KIK Ykpai-
HW, MOXXHa OiTU BUCHOBKY, LLIO BUKNaAeHi B Hin npa-
Buna 6esnocepedHbo He nepepbadvaoTb 0OOB’A30K
cnigyoro abo MpoKypopa HeramHo iHiLitoBaTU nepes
cnigyum cyaaero NUTaHHA Npo 34INCHEHHs crelianb-
HOrO [0CYOOBOrO po3chnigyBaHHA MiCNA MPUUAHATTS
NpoLecyarnbHOro pilleHHs MPO OroroLeHHS ocobu B
MbKOepXKaBHUA  Ta/abo  MiKHapOOHWIA  PO3LUYK.
KIMK YkpaiHn He BU3Ha4ae CTPOK, NPOTArOM SIKOro um
nicnst 3akiH4eHHA SIKOro Crigvmi 3a NOroKEHHAM i3

TepMiHa  «MiKHapoaHUN
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NpoKypopoM abo MpPOKypop MOBWHHI BHECTWU BiAmno-
BiHe KnonoTaHHsA o cnigyoro cyaai.

Kpim Toro, KIMK YkpaiHn B3arani He pernameH-
TY€E, UM MOBUHHI O MOMEHTY 3BEPHEHHA A0 chnigyo-
ro cyadi 3 KnonoTaHHAM Mpo 34IMCHEHHs chnelianb-
HOro 0OCyA0BOro poscnigyBaHHs OyTn 3acTOCOBaHi
BCi MOXNUBI 3axo4QM B MeXax MiKHapogHOro cnie-
pobiTHMUTBA, AKWO nigo3ptoBaHun nepebyBae 3a
Mexamm YKpaiHu Ta NOro TOYHE MiCLEe3HaXOoKEHHS
Bigome.

3 ornsigy Ha nonoxeHHsa cT1. 9, 36, 40 i po3gi-
ny IX «MixHapogHe cniBpobiTHMLTBO Nig Yac Kpu-
MiHanbHOro npoBamkeHHsa» KIK YkpaiHwu, iHiuito-
BaHHA nepeg cnigyMMm cygger  cneuianbHOro
AOCYOOBOro po3crigyBaHHsi HeobXigHO 3AicHIo-
BaTW MiCNs BMKOPUCTAHHS BCiX iHLUMX MEXaHi3MiB,
CMpPSIMOBAHMX Ha 3anyyeHHsl Migo3ploBaHOro Ao
KPUMiHanNbLHOIo NPOBaKEHHS, 30KpemMa MexaHi3Mu
B Mexax MiXXHapoAHOI NpaBoBOi AOMNOMOTN.

Y HayKOBii HOPUOUYHIA niTepaTypi 3ayBaxy-
0Tb, WO BuknageHi B rnae.i 241 KIK YkpaiHu npa-
BUNa He BCTAHOBMOKOTb CTPOK, MPOTArOM SIKOro
cnigumn abo NpoKypop MOBUMHHI iHiUitoBaTK nepea
cnigyMm cyagero NUTaHHA Npo 34iNCHEHHS chedia-
NbHOrO A0CYAOBOro po3acnigyBaHHsa. OTxe, y UiR
cuTyauii NpoKypop NOBUHEH KepyBaTUCS 3acagoro
PO3YMHUX CTPOKIB KPMMiHANbHOIO MPOBaKEHHS.
Posrnagatoum nutaHHA NpoO CBOEYACHICTb TaKoro
iHiLilOBaHHSA, NPOKypop Mae 3abe3neynTtn onTuma-
NbHE CNIBBIAHOLLEHHS MK SKOMOra LBUALWNM
MOro 3AiNCHEHHAM (OCKINbKW 3BOMiKaHHS 3 BUPi-
LWWEHHAM LbOro MUTaHHA NpYM3BOAUTH A0 BiACTPO-
YEHHs TMPUTATHEHHS 0CoOM [0 KpUMIHaNbHOI
BignoBiganbHOCTI,  BiWKOAYBaHHA  3anofdigHol
3M10MMHOM LUKOAW, BTPATK A0Ka30BOi 6a3n 1 iHLLIMX
HeraTMBHWX HacnigKiB) i BCTAHOBNEHHSAM JOCTaTHIX
ONA NPUUAHATTS LbOro pilleHHa niactas (nigTeep-
DKEHHA  aknx noTpebye yacy, Hanpuknag,
OrOMoOLIEeHHs  Migo3poBaHOr0 B MDKHapOOHWUN
po3swyk) (Lapkin, 2018, p. 109).

2. BignosigHo go 4. 1 cT. 9 KoHcTutyii Ykpainu,
YUHHI MiKHapOAaHi Jorosopu, 3roga Ha
000B’A3KOBICTE AKMX HagaHa BepxoBHotw Papgoro
YKpaiHM, € 4YacTUHOK HauioHanbHOro 3akoHo4aB-
ctBa Ykpainu ("Konstytutsiia Ukrainy", 1996).

3rigHo i3 4. 3 cT. 6 KoHBeHLUii npo 3axucT npas
NAMHU | ocHoBOMNONOXHUX cBobog ("Konventsiia",
1950), ska paTtudikoBaHa 3akoHoM YKpaiHu Bifg
17 nunHs 1997 poky Ne 475/97-BP, koxHui 06Bu-
HYBaYeHUN Yy BYMHEHHi KpMMiHarbHOro npasornopy-
LEHHS Ma€e LLoHanMeHLe Taki npasa:

a) 6yt HeramHo i geTanbHO NOIHOPMOBAHNM
3pPO3YMISIO A1 HBOro MOBOI MPO XapakTep i npu-
YMHW OOBMHYBAYEHHS, BUCYHYTOrO MPOTU HBbOTO;

b) maTtn yac i MmoxnuBocCTi, HeObXiaHi ons nigro-
TOBKM CBOrO 3aXMUCTY;

c) 3axuwatm cebe ocobucTo Yn BUKOPUCTOBY-
BaTW OPUANYHY OOMNOMOrY 3axmcHuKa, obpaHoro Ha
BNacHW poscyn, abo — 3a 6GpakoM AOCTaTHIX KOLUTIB
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ONst onnaTtu pPUAMYHOI JOMOMOMM 3axXUCHWKA —
ofepxXyBaTu Taky Qgonomory 6esonnatHo, Konwu
LbOro BUMararTb iHTepecu NpaBoCcyaas;

d) ponuTtyBatTM cBigKiB 06BUHYBadeHHs abo
BUMaraTtu, wob ix gonutanu, a TakoX Bumaratu
BUKNWKY N OOMMTY CBIOKIB 3axXMCTy Ha TUX CaMux
YMOBaX, LLO 1 CBiaKiB 0OBUHYBaYEHHS;

€) AKWO BiH He po3yMi€e MOBW, SIKy BUKOPUCTO-
BYIOTb Y cyfai, abo He pO3MOBISIE HEHO — OepXKyBa-
Tn 6esonnartHy 4ONOMOory nepeknagava.

Y 4. 3 cT. 14 MixHapogHOro nakty npo rpoma-
AsHCbKi | noniTuyHi npaBa ("Mizhnarodnyi pakt",
1966), skun patucikoBaHnn Ykasom [pesunaii
BepxoBHoi Pagn YkpaiHcekoi PCP Big 19 »koBTHS
1973 poky Ne 2148-VIIl, Takox nepenbavyeHo NeBHi
MiHiManbHi rapaHTii AN KOXHOro nig 4ac po3rnsagy
Oyab-AKOro npeg’siBNEHOro MOMY  KpUMiHanbHOro
06BMHYBa4YeHHs, OO0 $KWX, OKPIM 3a3HayeHux Yy
KoHBeHUil npo 3axucT npaeB nOAWHM | OCHOBO-
NOMNOXHNX CBOOOA, HANEXWTb MOMIXK IHLWWX NpaBo
ocobun 6yTn 3acymkeHoto 3a il MPUCYTHOCTI.

Ha nigcrasi aHanisy nonoxeHHs KITK YkpaiHu
LWOAO cheuianbHOro [JoCy4oBOro  po3chnigyBaHHS
(in absentia) B6a4aeTbcsA, WO BOHN HE MICTATb Me-
XaHi3aMiB peanisauil NeBHUX rapaHTii, pernameHTo-
BaHMX 4. 3 cT. 6 KoHBeHLUii Npo 3axucT npaB noguMHn
i OCHOBOMNONOXHUX cBOGOA i 4. 3 cT. 14 MixHapoa-
HOro MakTy MpoO rpoMagsHCbKi i NONITUYHI npasa,
30Kpema LWoAo npaBa KOXHOro ob6BMHYBa4YeHOro B
YYMHEHHI KPUMMiHaNbLHOIMO MpaBoMnopyLleHHs OyTu
HeramHo " getarbHO NoiHMPOPMOBAHMM 3PO3YMISoH
AN HbOro MOBOIO MPO XapaKkTep i NMPUYUHN OBBUHY-
BaYeHHH, BMCYHYTOrO MPOTU HbOro, Ta OyTu 3acy-
DXKEeHUM 3a MOoro NpUCYTHOCTI W 3axuwatn cebe
ocobucTo.

€BponencbkMn cyg 3 npas MOAWHU Yy cnpasi
«Konouua (Colozza) npotwn Itanii» (n. 30) kepyeTb-
C4 TUM, WO Y cdepi 3a04YHOro KpWUMiHaNbLHOro
NPOBAKEHHA  [AepXXaBU-y4acCHULi  KOPUCTYOTbCSA
LLUMPOKUM PO3CYAOM Yy TOMY, LLIO CTOCYETbCS BUBOpY
3acobiB, cnpsAsMoBaHMX Ha 3abe3neveHHs BigNoBia-
HOCTi iXxHiXx nmpaBoBuMX cuctem Bumoram n. 1 cT. 6
KonBeHuii. [lo 3aBgaHb Cyay He HanexuTb Hakasy-
BaTU gepXaBaMm, ki MaioTb OyTu Ui 3axogu; BiH
nvwe Bu3Ha4vae, Yn Oyno [OCArHYTO pesynbTarty,
nepenbayveHoro KoHBeHuieto (...). Ans LUboro HasiBHi
Yy BHYTPILUHBOMY 3aKOHOAAaBCTBI MpoLecyarnbHi 3a-
cobu MatTb 6YyTU ePeKTUBHMMM, 1 «OOBUHYBAYEHO-
ro» He MOXHa no30aBWTM MOXIMBOCTI [OBECTH,
LLO BiH HE MparHyB yxXunutucsa Big npaBocyaas abo
LLIO MOro BiACYTHICTb Byna cnpuynHeHa Henepebop-
Hoto curoto (Salvia, 2004).

€Bponencbknin cyg 3 npasB MOAWMHW Yy CMpaBi
«Cengosuy npoTu ITanii» ("Rishennia
Yevropeiskoho sudu”, 2006) ccopmyntoBaB 3ara-
NbHi NpUHUMNM cyaoBoro posrnsay in absentia, ski
cnig ypaxoByBaTtu nig vac creujianbHoro 4ocynoBo-
ro poscnigyBaHHA $K CKNagoBy KpUMiHANbHOro
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NpOoBaMKEHHS 3a BiOCYTHOCTI Migo3ptoBaHOro abo
06BMHYBa4YeHOro:

a) npaBo OpaTu yyacTb y po3rnsgi cnpasu Ta
npaBo Ha HOBWI CyooBU po3rnsa. Xoyasn. 1 cT. 6
KoHBeHLUii npo ue cneuianbHO He MAeTbeH, i3 3a-
BAaHb CT. 6 KoHBeHUii 3aranom ybadaetbes, WO
KOXXEH, «KOro 06BMHYBA4Y€HO Yy BYMHEHHI KpUMiHAmb-
HOro 3MOYUHY», Ma€e nNpaBo GpaTu ydacTb y po3rnsai
noro cnpasu cygom. lignyHktn «c», «d» i «e» n. 3
CT. 6 KOHBEHLUii rapaHTyloTb «KOXHOMY OOBUHYBa-
YEHOMY Y BYMHEHHI KPUMIHANBHOMO 3MI0YUHY» NPaBO
«3axuwatm cebe ocobucTo», «OonNUTyBaTu CBIOKIB
00BUHYBa4eHHA abo maTu npaBo Ha Te, WOO Ui
CBigkM Bynu gonuTaHi», 1 «oTpumyBaTh GE3KOLTO-
BHY [OMOMOry nepeknagava, sikwo BiH He po3ymie
MOBM, sika BUKOPUCTOBYETLCS B CyAdi, abo He po3mo-
BNs€ uieto moBoto». CKNagHO ysABUTU, SIK BiH MOXe
peanisysaTu Ui npasa, He Oydy4uM MNpPUCYTHIM Ha
cynoBoMy cnyxaHHi («Konouua npotu Itaniiy, p. 14,
§ 27; «T. npotu ITanii», p. 41, § 26; «FCB npotun
Itanii», p. 21, § 33; «benbuyk npoTtn [llonbLui»
(Belziuk v. Poland) Big 25 ©6epe3Ha 1998 poky,
Reports 1998 II, p. 570, § 37);

b) BigmoBa Big npaBa 6yTn NpucyTHIM nig 4ac
po3rnsgy crnpasu CygoM.

Cratta 6 KoHBeHUii He Mae nepelukomKaTu
ocobi 3 BnacHoi BOMi BIAMOBMTUCA Bif npaBa Ha
rapaHTii cnpasegnuBOro posrnsay ii cnpasn Cygom,
npuyomMy SIK y Npsmin opmi, Tak i Yepes MOBYaHHSA
(«KBsATkoBCbKa npoTu ITanii» (Kwiatkowska v. Italy)
Big 30 nuctonaga 2000 poky, ckapra Ne 52868/99).
OpHak ans Toro, wob 6yt edekTNBHO 3a 3MICTOM
KoHBeHLUii, Taka BigMoBa Big npaBa G6paTtu yyactb y
CyAOBOMY po3rnsadi Mae OyTu BCTaHOBINEHa B He-
OBO3HauHin popmi Ta 6yTn 3abesneyeHa MiHIMyMOM
rapaHTin («lMyaTpiMmonb npotn ®paHuii» (Poitrimol v.
France) Big 23 nuctonaga 1993 poky, Series A,
N 277-A, p. 13-14, § 31). Axwo ocoba, obBMHYBa-
YyBaHa B YYMHEHHI KpMMiHanNbLHOro rnpasonopyLleH-
HA, He Gyna noeigomneHa npo ue ocobucto, 3 ii
cTaTycy «ocobu, L0 NepexoByeTbCA Big NpaBocyd-
as» (latitante), akun rpyHTyBaBca Ha npesymnuii
HEeBWHYBAaTOCTI, HE BMNMMBAaE, WO BOHA BigMoBuna-
ca Big cBOro npaea OyTW MPUCYTHBLOW Ha cydi 1
3axuwiatn cebe ocobucto («Konouua npotu Itanii»
(Colozza v. ltaly), p. 14-15, § 28). Kpim TOro, He
MOXHa mnoknagatM Ha ocofy, oOBMHyBayyBaHy B
YYUHEHHI KPUMIHANBHOMO 3I104MHY, TArap OOBEOEH-
Hsl, WO BOHA He Hamaranacsi nepexoByBaTUCs Bif
npaeocyansa abo o ii BigCcyTHICTL Byna cnpuynHe-
Ha obctaBuHamm force majeure («CelngoBud NpoTu
Itanii» (Sejdovic v. Italy, 3assa Ne 56581/00, n. 88;
«Konouua npotu Itanii», p. 15-16, § 30). lNMpukna-
OOM OKpEecrneHoi no3uuii € pilleHHa Yy chpasi
«Konouua npotn Itaniin: «Cyg He maB cnpaBy 3
06BVHYBaYvyBaHMM, SIKOro MOBIZOMWUIM OCOBMUCTO i
AKWMIA, Oyay4m B Takui cnocib o3HanomneHun 3 nigc-
TaBamu 0GBUHYyBaYeHHsi, 6e3nocepefHbO BiAMOBU-
BCA BiO 3A4iMCHEHHA CBOro npaBa noctatu nepeg
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cyoom i 3axuwaTtn cebe. Itanincbki opraHn Bnaaw,
cnuMparuncb He OGinblie HiK Ha npesymmuito...
BMBENM 3i cTaTycy ocobu, “Wo nepexoByeTbCH Bifg
npasocyansa” (latitante), kM BOHWM Haganu NaHOBI
Kornouui, wo Taka BigMoBa HasfBHa. 3 nornagy
Cyay, Taka npesymnuia HegocTaTHA. AHani3 gakTis
3acBiguye: y 3asBHMKa He Byno nigcras npunyckaTtu,
O MNPOTU HLOrO PoO3no4vaTo CyAOBMW pPO3MSAL Yy
KPUMIHanbHIA cnpasi; NPOCTO BBaXanocsd, Wo BiH
3Hae npo Le Ha nigcrasi NOBIOMMEHb HA MOro iM'4,
SKi cnoyaTKy peecTpyBanu B cekpeTapiati cnigyoro
cyadi, a 3rogoMm — y Kaduenapii cyay. Kpim Toro,
3axo4u, YXKWTI Ona woro poswyky, 6ynum HegocTtaT-
HiMn» (Makbraid, 2010).

BigmoBa ocobu, Lo 0O6BMHYBA4YyeETLCA Y BYU-
HEeHHi KpMMiHanbLHOro MpaBOMNOpPYLUEHHS, Big npasa
Ha ocobucty y4yacTb Yy poO3rnsagi KpuMiHanbHOro
NPOBAKEHHA HE MOBMHHA CYMEepPevnTn XOOHOMY
BaXXIMBOMY 3araflbHOrpoMagCbKkoOMYy iHTepecy Ta
Ma€e cynpoBoaxyBaTuca 3abesneyeHHs M MiHIMyMOMm
rapaHTin (Popova, & Smirnova, 2018, p. 201);

C) npaBo ocobwu, siky 0B6BMHYBauylOTb Yy BYM-
HEHHi KpMMiHaNbHOro NpPaBOMNOpPYLUEHHS, BYTW MOiH-
dopMOoBaHO Npo Npea’siBreHe i 00BUHYBaYEHHS.

MignyHKT «a» n. 3 cT. 6 KoHBEHLiT BCTaHOBNIOE,
O KOXeH OOBUHYBAYE€HWUM Y BUYMHEHHI KpUMiHanb-
HOro MpPaBOMOPYLUEHHS Ma€E NpaBo «OyTW HEeramHo i
AeTanbHO NoiHPOPMOBAHUM 3PO3YMINOK AN HbOro
MOBOIO MPO XapakTep Ta MpU4MHY OBBMHYBAYEHHS
nNpoTM Hboro». Lle nonoxeHHss BM3Hayae HeooOXia-
HICTb aKueHTyBaTW yBary Ha akTi noBiJOMMEHHSA
06BVHYBaYeHOro Npo «npeg’sisneHe Nomy o6BUHY-
BayeHHs» («Cenpgosud npotu ltanii» (Sejdovic v.
Italy) (3agBa Ne 56581/00, n. 89; «KamasiHcki npoTu
ABcTpii» (Kamasinski v. Austria) Big 19 rpygHs
1989 poky, Series A, Ne 168, p. 36-37, § 79).
CrtatTs 6 § 3 KoHBeHLUii Bu3Hae 3a 0OBUHYBa4YEHUM
npaBo OyTU NOIH(POPMOBaHUM He nule Npo «Npu-
YMHY» 0OBMHYBayeHHs,, TOBTO Npo MaTepianbHi
akTn, BUCYHEHI NPOTU HBbOTO i Ha SKNX I'PYHTYETHCS
06BMHYBayeHHs, a W Npo «xapakrep» 0OBWHYyBa-
YeHHsA, TO6TO NPo PUANMYHY KBanidikauilo unx da-
KTiB (piweHHsa y cnpasi «MaTtouuia npotu Itanii»,
§ 59; «lMeHeB npoTtu bonrapii», § 33 i 42).

O00B’A30K MOBIAOMWUTU OOBWHYBAYEHOro Lin-
KOM MOKNaZeHO Ha CTOPOHY OOBMHYBaYeHHS, MOro
He Moxe OyTV JOTpUMaHO B NacuBHWUIA cnocid, 6e3
MOBIAOMIIEHHSA NPO Lle CTOPOHW 3axucTy (cnpasu
«Martouuia npotu ITanii», § 65; «4uuniaH i EHkiHASH
npotn ®paHuii», 3BiT Kowmicii, § 71). ObsuHyBave-
HUA Mae oTpumaTn Taky iHdopmaLito; Nnpasosa npe-
3yMnuis OTpMMaHHeA He € gocTtatHbow («C. mpotu
ITanii, piwweHHs Komicii»);

d) npeacTaBHMUTBO 3axuCHMKaAMKU  iHTepeciB
0cib, cnpaBu sAKknx po3rnagatoTh in absentia.

He 6yay4m abcontoTHUM, NpaBo KOXHOro obBu-
HYBaQUeHOro B YYMHEHHI KPWUMiHanNbHOro npaBo-
MOPYLUEHHS Ha OTPUMaHHA e(EeKTUBHOIO 3axucTty 3
BOKY 3axuMCHMKa € OOHWM 3 OCHOBHWX €flEeMEHTIB
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cnpaeennuBoro cygooro posrnsgy («llyatpimonbs
npotn ®paHuii», p. 14, § 34). Ocoba, 06BUHYBaYY-
BaHa B YYMHEHHI KpUMIHANBHOIO MPaBOMOPYLUEHHS,
He No36aBnNAETbCA LbOro npaea nule vyepes Biacy-
THICTb Ha cygoBoMy 3acigaHHi («MapiaHi npotu
®paHuii»  (Mariani v. France) Big 31 6epesHs
2005 poky, ckapra Ne 43640/98, § 40). Cyan noBuH-
Hi 3abe3neunTy cnpaBeanMBMIA XapakTep CyA0BOro
po3rnsay i, BignosigHo, ob agBokaT, NPUCYTHIN Ha
CyLOBOMY 3acifaHHi 3 ABHOK METOK 3axUCTy iHTe-
peciB 00BMHYBa4eHOro, 3a WMOro BiACYTHOCTI, MaB
Taky MoxnmeicTb («CengoBund npotu  Itaniiy
(Sejdovic v. ltaly, 3asBa Ne 56581/00, n. 93; «BaH
lensexem npotn bBenbriiv, § 33; «Jlana npotu
HigepnaHngis», p. 14, § 34; «[llennagoa npotu
Higepnangis», p. 35, § 41). Xoya nignyHKT «3» n. 3
cT. 6 KoHBeHLUii Hagae KOXXHOMY OBBUHyBa4YeHOMY B
YYMHEHHI KPUMIHANbHOIO NPaBOMOPYLUEHHS MNpaBo
«3axuwatn cebe 0CoOBMCTO YU BUKOPUCTOBYBATU
npaBoBy AOMOMOry 3axMCHMKA...», LEN MyHKT He
YTOYHIOE crnocib 3AiNCHEHHS UbOro mnpaBa, TUM
caMMM HaJawouun OOroBipHUM CTOpOHaM 3mory obu-
patn 3acobu 3abe3neyeHHs UbOro npaBa B IXHiX
CyOoBUX cuctemax. 3aBaaHHs €BPOMNENCLKOro cyay —
BM3HAUNTK, YW BignoBigae obpaHMiA HUMKM MeTopq
BMMOram crnpaBeanvMBoro cyaoBoro posrnsgy (no-
cTaHoBa €Bpornencbkoro cyay y cnpasi «KyapaHTta
npotn Leenuapii» (Quaranta v. Switzerland) Big
24 tpaBHsa 1991 poky, Series A, Ne 205, p. 16, § 30).
Y 3B’A3Ky i3 UMM E€BPONENCLKUN Cyd BU3HAB 3a He-
obxigHe HaragatTu, wWo KoHBEHLiA noknukaHa «ra-
paHTyBaTK He TeopeTuyHi abo in3opHi npasa, a ix
NpakTu4yHe N edeKTUBHE 3LOINCHEHHSY, i WO came
NPU3HAYeHHsa 3axucHuka He 3abeanedye edekTuB-
HOi JornoMoru, siky TOW MOXe HagaTu OOBUHyBaue-
HOMYy (nocTaHoBa €BpoONencbkoro cygy y cnpasi
«Imbpiowa npoTtn LUBenuapii» Big 24 nuctonaga
1993 poky, Series A, Ne 275, p. 13, § 38, piweHHs y
cnpasi «ApTiko npotu Itanii» Big 13 TpaBHA
1980 poky Series A, Ne 37, p. 16, § 33) ("Rishennia
Yevropeiskoho sudu”, 2006).

Takum 4nHom, nonoxeHHa KIMK YkpaiHu wopo
cneviansHoro O0CYy0BOro po3crnigyBaHHs
(in absentia) He uinkoM ypaxoByOTb NoO3uLito €Bpo-
NeNCLKOro cyay 3 nNpae fOANMHMN.

e ogHWM MiKHaApPOOAHWM [OKYMEHTOM, SKWUIA
BM3HA4ae NEBHiI BUMOMM OO KpUMiHANBHOIO nposa-
OKeHHs1 3a BiICYTHOCTI nigo3ptoBaHoro (in absentia),
e Pesoniouia (75) 11 KomiteTty MiHicTpiB Pagu
€sponn  «[lpo  KpuTepii, WO pernameHTylTb
po3rnad, SKMA  3OINCHIOETLCA 3@ BiACYTHOCTI
0o6BMHYyBayeHoroy», npunHata 19 ciyHa 1973 poky
("Sovet Evropy", 1973).

3i amicTy uiei Pesontouii B6GavatoTbca, 30kpema,
Taki KpUTepii, WO pernaMmeHTyTb po3rnsa 3a Biacy-
THOCTi OOBUHYBaY€EHOrO:

— BigCTYnN Big OOOB’A3KOBOI NMPUCYTHOCTI 06BU-
HyBayeHoOro nig 4ac posrnsay B cyai Moro cnpaswu
OONYCTUMMI TiMbKW Y BUHATKOBUX BUNAAKaXx;
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—He Mae Oyt BUKIIOYEHO MOXIMBICTb
CMpOLLEHHsT po3rnsagy 6e3 cnyxaHHa 3a AesKMMU
3M0YNHAMWN HEBENUKOT TSXKOCTI;

— HeobxigHO 3HanTU Wnaxm Ta 3acobu 3abes-
neyeHHs npaB OOBMHYBAYEHOro Ha po3rnsag, sk
3akpinneHo B KOHBEHL Npo 3axuCT npaB MIOAUHU i
OCHOBOMOMOXHNX €cBODOA, MOro mMpaBa Ha MpPUCYT-
HICTb Mig 4ac posrnsgy Woro cnpasu, SK BU3HAHO
B MikHapogHomy [lakti npo rpomagsHCbKi i
noniTnuHi npasa, nignucaHomy B  Hbio-Mopky
19 rpyaHs 1966 poky.

KIMK YkpaiHu He BCTaHOBMIOE, WO CheuianbHe
Jocynose poscnifyBaHHA Ta crneuianbHe cygose
NPOBaMKEHHA 30IACHIOITbL IUWe Y BUHATKOBUX
Bunagkax. Hatomicte KIMK YkpaiHu Bu3Havae nuwe
YMOBM, 3a SKUX Cyd MOXEe MNPUAHATU BignoBigHe
PiLLIEHHS.

BogHoyac 3mouunHW, WOOO0 SKUX Y KpUMiHanb-
HOMY MpOBa[XEHHi Moxe ByTW NPUAHATO pilleHHSs
npo creuianbHe OOCyAOBe po3cnigyBaHHS, nepesa-
)KHO HanexaTb OO0 TSXKUX 1 0COBMMBO TSXKKMX.

Y cBOill npakTuui €BponencbkMin cyg 3 npas
NMIOOUHN KepYETBbCA TUM, LIO HasIBHICTb npoueaypu
3204HOr0 KPUMIHANbHOrO MPOBAKEHHS HEe BUKNK-
Kae 3anepeyeHb nuwle 3a yMOBM, WO AOTPUMaHO
rapaHTin, siki 3abes3nedvyloTb NpaBa NOAMHK, 3aKpin-
neHi KoHBeHUi€l0 Npo 3axucT npaB MoOAVHM i
OocHoBOMOMNoxHmx ceobog (Schwarz, 2016).

BignosigHo Ao 4. 2 ct. 7 KIK YkpaiHu, 3micT i
dopma KpMMiHanNBLHOro NpoBaMKeHHA 3a BiACYTHOC-
Ti nigo3ptoBaHoro abo o6BMHyBa4veHoro (in absentia)
MalTb BiAMNOBIAaTVM 3aranbHUM 3acagamMm KpumiHa-
NbHOro NPOBaXeHHS, 3a3Ha4YeHum y 4. 1 uiei cTaT-
Ti, 3 ornsAgy Ha ocobnuBOCTI, NnepeadayeHi 3aKOHOM.
CTtopoHa 06BMHYBa4eHHs1 3060B’si3aHa BUKOpUCTaTK
BCi OKpecneHi 3akoHOM MOXNUBOCTI ANA AOTPUMaH-
Hs1 MpaB Migo3pHoBaHOro 4M 06BUHYBa4YeHoro (nNpa.
Ha 3axucT, OOoCTyn [0 npaBocyaas, TaeMHUUIo
CMiNKyBaHHS, HEBTPYYaHHs1 B MpuMBATHE XWUTTHA) Y
pasi 3[iNCHEHHA KPWMIHarbHOro nNPoBaXeHHA 3a
BiACYTHOCTI nigo3ptoBaHoro abo 06BMHYBa4YeHOro
(in absentia).

Lia npaBoBa HopMa mae aeknapaTuBHUIA Xapa-
kTep, ockinbkn KIK YkpaiHn He BM3Hauvae, siki came
3axogn CTopoHa 0OBMHYBa4yeHHs 3000B’A3aHa BU-
KOpuUCTOBYBaTU ANs AOTPUMaHHA npas Nigo3proBa-
HOro 4Yu OOBWHYBaA4eHOro nig 4ac 34INCHEHHSN
KpPUMiHaNbHOroO MpPOBaMKEHHSA 3a BIACYTHOCTI Migo-
3ptoBaHoro abo o6BunHyBa4veHoro (in absentia).

Takox KomiteT wminHicTpiB Pagn €sponn B
3a3HaveHin Pesontouii copmMynoBaB neBHi MiHiMa-
NbHi  nNpasBuna, $Ki  3anponoHOBaHi  AepXaBam-
yneHam (19 xoBTHs 1995 poky KomiteT MiHicTpiB
Pagn €sponn yxsanve Pesontouiio npo 3anpoLueH-
Hs YkpaiHm ctatm 37-m uneHom OpraHisadii) gns
3acTOCyBaHHSA Mig Yac 3A4iiCHEHHsT Cy0BOro npoBa-
OKEHHS 3a BiACYTHOCTi 0OOBUHYBa4eHOrO, 30Kpema:

— cnpaBa Xo4HOoI ocobu He Moxe ByTu posrns-
HyTa, SKWO A0 LbOro BOHa €(EKTMBHO MPOTAroM
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yacy, Lo A03BON4e i 3’ABUTUCA B Cyf | NigrotyBaTu
CBilA 3axucT, He Oyna onos.illeHa MOBIiCTKaMu, 3a
BMHATKOM BMNagkiB, sikwo Oyae BCTAHOBMEHO, LO
BOHa HAaBMUCHO MnparHyna yHUKHYTV NpaBoCyaas;

— cnpaBa 06BMHYBaA4YEeHOro He NOBMHHA PO3rns-
Aatmca 3a MOoro BIACYTHOCTI, SKWO MOXNMBO W
OaxaHO nepeHecTn po3rnsag Ha TepuTopito iHLWOT
aepxaBu abo 3BepHYTUCS i3 3aNMTOM Npo BuAauy;

— KOnn cnpaBy OGBUHYBA4Ye€HOro pO3rnsaalTb
3a Moro BiOCYTHOCTI, Aoka3n cnig 3bupaty 3Buyan-
HMMK crnocobamMu, a 3axucT MOBWHEH MaTtu Npaso
BTpy4aTuCs B LEWN NPOLIEC;

— KOXEH, 4Mo cnpasy po3rfisiganuy 3a Woro Bia-
CYTHOCTi, MOBMHEH MaTW MOXITUBICTb OCKapXuTu Le
Cy#OBe pilleHHs1 Oyab-SKUMKW OOCTYMHUMMK OMY
3acobamu, Skbu BiH 6yB NPUCYTHIN.

HocnigHukn O. bBaynit Ta O. Masyp BBaxatoTb,
IO aHani3 rapaHTin npas Migo3ploBaHOro Mg yac
30iACHEHHs cneuianbHOro [OCYAOBOro poscrigy-
BaHHs, 3akpinneHux y KIMK YkpaiHu, nopiBHSHO 3
TUMU, LIO BM3HAYEHi B MiKHAPOOHWX OOKYMEHTaXx,
3acBigyye BigNOBIAHICTb  HaUiOHaNbLHOI cuUcTeMM
TakMx rapaHTin €BPONENCbKMUM i MiKHApPOAHUM
CTaHgapTam 3abes3neveHHsa npaB nogvHu. BogHo-
yac, Ha iXHI0 OYMKY, HasiBHi NeBHi nepcnekTuBn Ans
pO3BUTKY L€l cuctemm (Baulin, & Mazur, 2018, p. 8).

Takun nigxig He y3rogXyetbca 3 nosuuismm o-
NOBHOIO OPMANYHOTO ynpaseniHHA BepxosHoi Pagu
YKpaiHuM Ta MiXKHapogHMX iHCTUTYLIN, SKi HeogHopa-
30BO BKasyBanM Ha HeBIiAMNOBIOHICTb MOMNOXEHb
KIK YkpaiHn CTOCOBHO cneuianbHOro [ocygoBOro
po3cnigyBaHHa (cneuianbHOro CyaoBOro nNpoBa-
OXeHHs1) (in absentia) mixxHapogHUM OOKyMeHTaM i
npakTuui €sponencbKoro cyay 3 npas MogUHMN.

Tak, 3rigHo i3 3ayBaXeHHsMU [0fOBHOrO topu-
andHoro ynpasniHHA BepxoBHoi Pagn YkpaiHu go
npoekty 3akoHy «[1po BHeceHHsA 3MiH g0 KpumiHa-
neHoro Ta KpuMiHanbHOro npouecyanbHOro Kogek-
ciB YKpaiHu LOAO0 HEBIOBOPOTHOCTI MOKapaHHSA 3a
OKpeMi 3MOYUHM NPOTM OCHOB HauioHanbHOI 6eane-
KW, rPOMaAcbKoi 6e3nekn Ta KOPYMUinHi 3noYnHMY,
MNOro MNOJSIOXXEHHSA HEe BPaxoBYKOTb KOHCTUTYLINHUX
npunucie, nonoxeHb KoHBEHLUii Mpo 3axucT npae
NIOOUHN | OCHOBOMONOXHUX cBoboA, pileHb KoH-
ctutyuiiHoro Cyay YkpaiHu, He Y3romKyrTbCs 3 HOp-
mMamu umHHoro KIMK YkpaiHw, BuknageHi 6e3 ypaxy-
BaHHA Bumor cT. 116 PernameHty BepxosHoi Paau
Ykpainu Ta Pesontouii KomiteTy miHicTpis Pagu €spo-
n1 R(75) 11 npo kpuTepii, SKMMU NOBUHHI KepyBaTUCS
nig yac po3msay (KpMMiHanbHOI) cnpasu 3a BiACYTHO-
cTi 0bBuHyBadeHoro ("Zauvazhennia Holovnoho
yurydychnoho upravlinnia", 2014).

YnpaeniHHs BepxoBHoro komicapa OOH 3 npas
TNIOOUHN Yy CBOIX AOMOBIASX LWOA0 cuTyauii 3 npaea-
MUK NIOOMHU B YKpaiHi HEOOHOPA30BO aKLEHTyBaro
Ha TOMY, LLIO BHECEHi 3MiHM OO KpUMiHANbLHOro npo-
LecyanbHOro 3akoHO4aBCTBa OO0 CheuianbHoro
OOCyooBOro  poscrigyBaHHs He 3abesnevyloTb
OOCTaTHIX rapaHTin Ang 3axucTy npaea Ha crnpase-
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ONMBUI CYOOBWUIA PO3rnsag i HanexHy npaBoBy Mpo-
uegypy, a TOMY YMHHUW NOPSAOK NPOBafXeHb
in absentia He Bignosigae npaBoBI NpaKTULI
€sponencekoro cyagy 3 npas noavHu ("Dopovidi
Upravlinnia”, 2016, 2017, 2018).

3. 3i 3micTy 4. 1 c1. 297! KMNK YkpaiHm B6auva-
€TbCS, WO NiacTaBo ANdA 34iNCHEHHS crnewlianbHoro
OOCYyO0BOro po3crigyBaHHSA € OfHOYacHa HasiBHICTb
SIK NepexoByBaHHS NigO3POBAHOrO Bif OpraHiB cnig-
CTBa Ta Cygy 3 METOK YXUIMEHHS Bif KpUMiHanbHOI
BiQNoBiganbHOCTI, TaK i d)akTy OrosioleHHs Moro B
MiKAEPXKaBHMIM Ta/abo MidKHAPOLHWUIA PO3LLIYK.

BignosigHo Ao 3amicty n. 20! posginy Xl «[Mepe-
XigHi nonoxeHHs» KK Ykpainu, y pegakuil 3akoHis
Biga 12 TpaBHa 2016 poky Ne 1355-VIll Ta BIig
16 6epesHa 2017 poky Ne 1950-VIII, cneuianbHe
JocyaoBe poscnigyBaHHSA  34iNCHIOITbL CTOCOBHO
niJo3ploBaHOro, SAKMM MEepexoBYETLCH Bif, OpraHis
cnigctea Ta cyay 3 METOK YXWUMEHHs Big KpuMiHa-
NbHOI BiANOBIAANBHOCTI W OrONOLIEHWIA Y MidKOEp-
XXaBHMI Ta/abo MiIKHApOAHMIA pPO3LWYK, YN SKURA
noHag LWiCTb MicsUiB NepexoBYETbCHA Big OpraHis
cnigctea Ta cyay 3 METOK  YXUMEHHA  Big
KpUMiHanbHOI BignosiganbHocTi Ta/abo CTOCOBHO
SIKOro HasiBHi (pbakTU4Hi gaHi, Wwo BiH nepebyBae 3a
Mexamm YKpaiHW, Ha TMM4YacoBO OKYMOBaHin Tepu-
Topil YkpaiHn abo B panioHi NpoBeAeHHA aHTUTEPO-
PUCTUYHOI onepaLii.

Kpim Toro, BignosigHo o 4. 3 cT. 12 3akoHy
Ykpainn «lpo 3abe3neveHHs npas i cBoOOA rpoma-
OsH Ta NpaBoOBUIN PEXUM Ha TUMYaCOBO OKYNMOBaHil
TepuUTOopIl YKpaiHWy, YXUMNEHHSA Big SIBKM Ha BUKIUK
cnigyoro, NpokKypopa 4n CyooBUIM BUKMWK CRigyoro
cyagni, cyay (HempubyTTs Ha BUKNMK 6e3 NoBaXHOI
npuyMHKu Binblle sK ABa pasu) Migo3prBaHUM, 00-
BMHYBa4YeHUM, AKMIA nepebyBae Ha TMMYacoOBO OKY-
NnoBaHin TepuTopil YKpaiHu, Ta OrofioleHHs Noro B
pO3LLYK € MiACTaBOK ANdA 3A4INCHEHHS cneuianbHoro
OOCYLOOBOro po3crigyBaHHsS YM chnelianbHOro cygo-
BOro MpPOBAKEHHA B nopsgky, nependadyeHomy
KMK YkpaiHui, 3 0cobnMBoCTAMM, BCTaHOBIEHUMMU
uum 3akoHoM. Bumora npo OronolleHHs B Mixaep-
XaBHWA abo MiPKHapOOHWIA PO3LUYK HE MOLUMPIETb-
CA Ha BMNagKW, SKWO BUPIWYIOTE MUTaHHA MPO
3aCTOCYBaHHSA LWOAO LMX OCiO crneLianbHOro Kpumi-
HanbHoOro nposamxkeHHs ("Zakon Ukrainy", 2014).

AHarnoriyHi NonoXeHHs1 MiCTUTb CT. 5 3akoHy Yk-
paiHn «[po 3aicHeHHa NpaBocyAas Ta KpUMiHamNbHO-
ro NpoBaPKEHHS Yy 3B’A3KY 3 NPOBEAEHHAM aHTUTEepO-
puctnyHoi onepadii» (“Zakon Ukrainy", 2014).

3rigHo i3 4. 3 cT. 9 KIK YkpaiHu, 3aKoHM N iHLWi
HOPMaTMBHO-NPABOBI aKTW YKpaiHW, MOMNOXEHHS SKMX
CTOCYHOTbCSH  KPUMIHANbHOIO MPOBaPKEHHsI, MalTb
Bignosigatn ubomy Kogekcy. [Mig 4ac 3aiicCHEeHHA
KPUMIHaNbHOro MpOBaMKEHHSI HE MOXHa 3aCTOCOBY-
BaTW 3aKOH, AKuUIA cynepeymnTb LiboMmy Koaekcy.

Omxe, 0brpyHTOBaHMM € CYMHIB LLOAO MOXIW-
BOCTi 3aCTOCYBaHHS MOMOXEHb  3aKOHIB YKpaiHu
«lMpo 3abeane4veHHs npaB i cBobog rpomagsH Ta


https://zakon.rada.gov.ua/laws/show/1355-19#n9
https://zakon.rada.gov.ua/laws/show/1355-19#n9
https://zakon.rada.gov.ua/laws/show/1950-19#n39
https://zakon.rada.gov.ua/laws/show/1950-19#n39
https://zakon.rada.gov.ua/laws/show/4651-17
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NpaBOBMA PEXUM Ha TUMYACOBO OKYMOBaHi Tepu-
Topil YKkpaiHn» Ta «[1po 34incHeHHsa npaBocyaas Ta
KPMMiHanNbHOIrO NpPOBaXEHHS Yy 3B'sI3Ky 3 MpoBe-
OEHHSM aHTUTEePOPUCTUYHOI onepadii» B 4aCTuHI
HEeNOLUMPEHHS BUMOT MPO OrorioLleHHs Nigo3proBa-
HOro B Mixaep>kaBHui abo MidKHapOOHUA PO3LLYK AK
ofHiel 3 060B’A3KOBUX YMOB ANs 34INCHEHHS chneLi-
anbHOro AOCYAOBOro po3CnigyBaHHS.

TakMM 4vMHOM, Yy KpUMiHanbHOMY npoLecyarb-
HOMY 3aKOHOOABCTBi BCTAHOBIIEHO Pi3Hi B3aEMOBU-
KIMIOYHI  nigcTaBu Onsa  30iNCHEHHS  crieuianbHOro
[OCyO0BOro po3cnigyBaHHs, SKi, 4O pedi, € cynepe-
YNUBUMM.

KoHcTutyuiiimn Cyan Ykpaiwm B nn. 3.1 n. 3
MOTMBYBasbHOI YacTUHW pilleHHa Big 29 4epBHs
2010 poky Ne 17-pn/2010 3a3Havae, WO OOHWM 3
erneMeHTIB BEPXOBEHCTBA MpaBa € NpUHLUUN NpaBo-

BOoi Bu3HayeHocTi ("Rishennia Konstytutsiinoho
Sudu”, 2010).
MpuHUMN nNpaBOBOI BM3HAYEHOCTI BMMarae

YiTKOCTi, 3pO3yMINOCTi 1 OAHO3HAYHOCTI MPaBOBUX
HOpM, 30kpema ix nepepbadvyBaHoCTi (MpOrHo3oBa-
HocTi)  cTabinbHOCTI (N. 2.1 MOTUBYBAaNbHOI YacTu-
HN piweHHa KoHctutyudinHoro Cyay YkpaiHu Big
20 rpygHa 2017 poky Ne 2-p/2017) ("Rishennia
Konstytutsiinoho Sudu”, 2017).

Y ponosigi «BepxoBeHCTBO npaBa», CXBaneHin
€BpoOnNencLKO KoMicielo «3a gemokpartito 4yepes
npaBo» Ha 86-my nneHapHomy 3acigaHHi (Beneuis,
25-26 GepesHsa 2011 poky), OO eneMeHTIB Bepxo-
BEHCTBA MpaBa BigHECEHO, 30Kpema, HPUANYHY
BM3HayeHicTb (M. 41). KOpmanmyHa BU3HAYEHICTb
BMMarae, Wo6 puaudHi HOpMKU Oynu YiTKuMn 1
TOYHMMU Ta CNPSMOBaHUMU Ha 3abe3neyeHHs Toro,
wob cwuTyauii Ta MpaBOBIQHOCUHM 3anuLianucs
nepenbavyBaHmmm (n. 46) ("Dopovid Venetsiiskoi
komisii", 2011).

€Bponencbknin cyg 3 npas MNOAWHW Yy Cnpasi
«MenoyH npotm CnonyyeHoro KoponisctBa»
(Malone v. United Kingdom) Big 2 cepnHsa 1984 poky
Ta y cnpasi «AmaHH npoTtu LUsenuapii» (Amann
v. Switzerland, 3assa Ne 27798/95, n. 56, €CIJ1
2000-11) BBaxae, WO HOopma MpaBa € «nepenbavy-
BaHOW», SIKWO BOHa ccopmynboBaHa AOCTATHLO
YiTKO, O A€ 3MOry KOXHin ocobi — y pasi notpebw,
3a [0MOMOrol0 BiAMOBIAHOI KOHCYMbTaLii — perynto-
BaTM CBOK NOBefiHKY. Y pilleHHi Big 21 XOBTHSA
2010 poky y cnpagi «“[0ia-97” npotu YkpaiHu» ("Diya
97" v. Ukraine) €Bponencbknii cyq 3 npas NoavHu
KOHCTaTyBaB, L0 MpoLecyarnbHi HOPMU CTBOPOOTb
Ons 3abesneyeHHs HamneXxHoro BignpaBrieHHs npa-
BOCYOAs W OOTPUMAHHSA MPUHLUNY HOPUOWYHOI BU-
3HAYEHOCTI, @ TaKoX LO CTOPOHM MNPOBAKEHHSA
MOBWHHI MaTu MNpaBO OYiKyBaTWM 3aCTOCYBaHHA 3a-
3Ha4YeHuX BuLWE HOpM. Hopmy He MOXHa BBaxaTu
«3aKOHOM», SKLIO BOHa He ccdopMyrboBaHa AocTa-
THBO YiTKO, WO Hagae 0cobi MOXNUMBICTL kepyBaTu-
Cs Lieto HOpMOK Yy CBOIX Aiax (cnpasa «[lewwmeH
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i T[eppyn npotm CnonydeHoro KoponiscTeay,
piweHHs Big 25 nuctonaga 1999 poky).

HaaBHICTb pi3HUX B3AEMOBWKIMIOYHUX MigcTaB
ONSA 30iNCHEHHSA cnewianbHOro A0CY40BOro po3chi-
OYyBaHHS € NOPYLUEHHSIM KOHCTUTYLIIMHOMO NPpUHLMNY
BEPXOBEHCTBA NpaBsa, CKNagoBol SKOro € npaBoBa
BM3HAYEHICTb.

4. 3i 3micty 4. 1 ct. 297! KIK YkpaiHn Bbaya-
€TbCH, LLIO OAHIE 3 niacTaB ANSA 3OINCHEHHS cneLli-
anbHOro A40Cy40BOro Po3chnifyBaHHA € OrofnoLEeHHA
nigo3ploBaHOro B MixaepxaBHui Ta/abo MikHapoa-
HUIA PO3LLYK.

Mpouenypa 34iNCHEHHS MiKOEPXXaBHOrO po3-
wyky Oyna BperynboBaHa Yrogoi npo o6miH
iHopmauieto y cdepi 6o0poTbbU 3i 3MOUYMHHICTIO,
yknageHoto 22 tpaBHa 2009 poky B M. AcTaHi.
3rigHo 3 noctaHoBow KabGiHeTy MiHicTpiB YkpaiHu
Big 4 ntotoro 2015 poky Ne 44, 3a3HayeHun Oorosip
BTPATMB YMHHICTb 24 cepnHa 2015 poky.

KMK YkpaiHn He MIiCTUTb NOHATTS «MiXHapoAa-
HAA  po3WyKk», npakTukn KoHctuTyuinHoro Cyay
YKpaium Wwoao noro odilinHoro TriyMmayeHHs Hemae.

TepMiH «MiXHapooHMW po3LWyK» AN OOTpu-
MaHHS MPUHLUMNY BEPXOBEHCTBA NpaBa, CKNagoBo
SIKOr0O € MpaBOBa BU3HAYEHICTb, MOBWHEH OyTu
HeogMiHHO BucBiTNeHun y KIK Ykpainu.

IHdbopmMaLito LWoJo oronoweHHs nigo3poBaHo-
ro B MiXgepxaBHuN Ta/abo MiKHapOOHWUA PO3LUYK
3a3HavaloTb B iH(POPMaLiNHO-NOLLYKOBUX CUCTEMAX,
AKi crneuianbHO CTBOPEHi ANA 34iIMCHEeHHSA 3axofis
3 MOLUyKYy, 30Kpema nigo3pioBaHUX B iHTepecax
KpuMiHanbHoro cygoumHctBa (Lysenko, V.V., &
Lysenko, O.V., 2018).

IHCTPyKLUiS Npo NOPSAOK BUKOPUCTaHHS Npaso-
OXOPOHHUMK opraHamu moxnusocten HLB IHTep-
nony B YKpaiHi B nonepeaXeHHi, po3kpuTTi 1 pos-
cnifyBaHHi  3NOYMHIB, 3aTBepkeHa  Hakas3oMm
MBC Ykpainu, eHepanbHOI npokypatypu YKpaiHu,
Cnyx06un 6esnekn Ykpainu, [epXKOMKOpAOHY Ykpai-
HY, depxaBHOi MUTHOT cnyxbu Ykpainu, [JepxaBHoi
nogaTkoBoi agMiHicTpauii YkpaiHum Big 9 cCivHA
1997 poky Ne 3/1/2/5/2/2, Bn3Ha4yae nopsagok BUKO-
PUCTaHHA MPaBOOXOPOHHUMW OpraHamu YKpaiHu
moxnueocTen HYB IHTepnony B YkpaiHi ans cnis-
pobiTHMUTBa 3 eHepanbHUM cekpeTapiaTom IHTep-
nony Ta MNpPaBOOXOPOHHUMU OpraHamMym iHO3EMHUX
JepxaB nig yYac 34iiCHEeHHS AiANbHOCTI, NOB’A3aHOl
3 nonepeXeHHsM, PO3KPUTTAM i poscrigyBaHHSAM
3M104MHIB, SKi MalOTb TpaHCHaLiOHANbHUIA XapaKkTep
abo BuxogdaTb 3a Mexi YkpaiHm ("Nakaz MVS
Ukrainy", 1997).

MonoxeHHsa uiei IHCTPyKUii BperynboBylOTb
NnopsAoK MiKHapPOOHOro Po3LyKy KaHanamu IHTep-
nony. BogHoyac 3asHayeHa IHCTpyKuia He BU3Ha-
Yae, YM MOXYTb 34INCHIOBATM MPKHapPOAHWA PO3LLYK
HLIMMK KaHanamu.

BiaCYTHICTb MOHATTA «MDKHapPOOHUN PO3LLUYK» Y
KIMK YkpaiHum npu3BoauTb A0 CUTyaLlil, KOnn He 3po-
3yMIfno, YN Le MOHATTS OXOMMI0E BUHECEHHHA cnia-
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YMM MOCTaAHOBM MPO OroOSIOLEHHS MiKHAPOAHOro
pO3LYKYy MigOo3pOBaHOrO 3a HasiBHOCTI BigMOBM
IHTepnony oronowyBatM 0CO0y B MiXHapOOHWUI
pO3LUYK BNAaCHUMM KaHanamu.

5. BignosigHo Ao 4. 2 ct. 2974 KIMK Ykpainu, nig
Yac BUPILLEHHS NUTAHHA NPO 3A4iNCHEHHS cneuianb-
HOro [J0CyOoBOro po3crigyBaHHS chigyun cynas
3000B’A3aHMA ypaxyBaTu HasiBHICTb AOCTaTHIX O0-
KasiB ansa nigospu ocodwu, Woao SKoi NogaHo KNnono-
TaHHS B YYMHEHHI KpMMiHANbHOro NpaBoOnNoOpPYLLEHHS.

TepMiH «HasBHICTb [OCTaTHIX AokasiB Agns
nigo3pu ocobu» He NO TNyMayeHo, i B iHWMX NOno-
xeHHax KIK YkpaiHn Moro He BWKOPUCTOBYHOTb.
HatomicTb y nonoxeHHsx uboro Kopekcy wono
3axofiB 3abe3neyeHHs1 KpUMiHaNbHOro MpoBagKeH-
HS1 M NiACTaBM iX 3aCTOCYBaHHSA BUKOPUCTAHO TEPMIH
«HasIBHICTb OBOI'PyHTOBAHOI Migo3puy.

3a pesynbTatamu aHanisy KK YkpaiHn moxHa
OiNTU BUCHOBKY, LLIO MOHATTHA «HAsIBHICTb OOCTaTHIX
JoKasiB onsa nigo3pu ocobuy» i «HasiBHICTb OBrpyH-
TOBaHOI NiAo3pn» He € TOTOXHUMM, O NPU3BOAUTL
0o npobnem nig Yac NpaBO3acTOCYBaHHSA iIHCTUTYTY
cneuyianbHOro 4OCyA0BOro po3crigyBaHHs.

6. Y u. 1 ct. 297 KIK YkpaiHn ngetbcs npo
TaKy nigcraBy 34iINCHEHHS cnevianbHOro JocyaoBo-
ro poacnigyBaHHs, $K MNepexoByBaHHSA Nigo3pto-
BaHOrO Bif OpraHiB cniacrea Ta cyay.

BogHouac, 3rigHo i3 4. 5 cT. 139 KIK YkpaiHu,
NiACTaBoO AN1A 34iMCHEHHS cneuianbHOro Aocyno-
BOro pO3CniAyBaHHA YW cneuianbHOro CyaoBOro
NPOBaKEHHSA BU3HAYEHO YXWUIMEHHSI Mi03pHOBAHOMO
Bil SIBKM Ha BUKIVK CNig4oro, Npokypopa 4n cynoBui
BUKIUK cnigyoro cyafi, cyay (HenpubyTTs Ha BMKMMK
6e3 NoBaXkHOI NPUYMHK BinbLLe HixX ABa pas3n).

BukopucTaHHA pi3HMX TEpPMIHIB — «MNepexoBy-
BaHHA Migo3ploBaHOro Bif, opraHiB cnigcrea Ta cy-
Oy» Ta «YXUIEHHs Migo3pHBaHOro Bi4 SABKW Ha BUW-
KWK cnigyoro, Npokypopa» — sk Nigctas Ans 3ainc-
HEeHHs cnewianbHOro [0CYAO0BOro po3cnigyBaHHA
Np13BOAMTL A0 PO3BIXKHOCTEN y CyOOBIN NpakTuLi.

Y npaB03acTOCOBHIV AisNbHOCTI crigvoro, npo-
Kypopa cKnagHum € [oBefeHHs pakTy, o nigos-
ptoBaHMI MepPexoBYETLCH Bif OpraHiB cnigcrea Ta
cyny 3 MeTol YXWNeEeHHs BiJ KpUMiHanbHOI Bignosi-
JanbHOCTI, AKWO Nigo3ptoBaHNA 3anuUInB TEpPUTO-
pito YKpaiHM 0 MOMEHTY BHECEHHs BigomocTen A0
€OuHOro peecTpy 0OCya0BUX po3CcnifyBaHb.

7. BignosigHo go n. 12 4. 1 c1. 309 KIK Ykpai-
HW, yxBana cnig4oro cyaai npo BiAMOBY Y 30iACHEH-
Hi cneuianbHOro OOCYAOBOro poO3cCrigyBaHHS MOXe
OyTn ockapxeHa B anensuiiHomy MOpsiaKy, BOOHO-
yac, usa npasBoBa HOpMa He 3akpinsoe npaso nigo-
3pIOBAHOr0 Ta MOro 3axMCHMKa Ha OCKAaPXXEHHS yX-
Banu nNpo 3aJ0BOSIEHHS KMNOMOTaHHA NPO 34iACHEH-
HA crneuianbHOro 4OCYA0BOro NPOBaAXEHHS.

Li nonoxeHHa KK YkpaiHu He y3rogxyloTbecs 3
Y. 2 cT. 129 KoHctuTtyuii YkpaiHu, gka BU3Hayae Taky
OCHOBHY 3acafly CYQOUYMHCTBA, SIK PIBHICTb YCiX ydac-
HVKIB CYZJOBOrO NpoLecy nepes 3akoHOM i CyoM.
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YactmHa 3 cT. 309 KIK YkpaiHn nepepbdavae,
WO Ha yxBanu cnigyoro cyagi, siki OCKap>XeHHI He
nigndaratoTb, Nig Yac NigroToBYOro NPoOBaKEHHS B
cyai MoXyTb OyTn noaaHi 3anepeyvyeHHs NpoTH HUX.

Y maBi27 «[ligroToB4e  nNpoBamMKEHHS»
KIMK YkpaiHn 3a3HayeHo, Wo npoueaypa posrnagy
3anepeyeHb Ha yxBanu crnig4yoro cyagi, LWo ockap-
XKEHHI0 He nmigndratoTb, nig Yac AOCYAOBOro po3cii-
OyBaHHA He BCTAHOBMEHA, a TaKOX He BU3HA4YeHo,
sike CydoBe pilleHHsa 3a pesynbTatamu po3arnsgy
TakMx 3anepeyeHb NOBUHEH MPUNHATWU CyAd, WO 3a-
cBigYvye BiOCYTHICTb edeKTMBHOro 3acoby 3axucty
npasB Nigo3plOBaHOrO Ha cTagil HagaHHA crnigymm
cyodeto O03BOSly Ha 34IMCHEHHS  cneuianbHoro
[0CYyO0BOro po3cnigyBaHHS.

8. KIMK YkpaiHn He Bu3Ha4yae noOpsdoK 3Aiv-
CHEHHs1 JOCYAOBOro po3cnigyBaHHS MNiCns NOCTaHo-
BMEHHS CMiguMM cyaaelo yxsanu npo crneuiansHe
gocyooBe  poscnigyBaHHA. Tomy  3anuwiarTbes
HEBMPILLEHNMU, 30KpEMA, NUTAHHS LWOJ0:

— CTPOKY, Y SKMA Crnig4ymin, NpoKypop nicngd
OTPMMaHHSA yxBanu Wono 34iNCHEeHHS cnevianbHoro
[OCYyOO0BOro  pO3ChigyBaHHA MNOBWHEH  3aKiHYNTK
[ocynoBe po3chnigyBaHHS;

— MOXINUBOCTI 3yMWUHEHHSA O0CYyO0BOro0 po3chii-
OYBaHHSA MiCns OTPUMaHHSA yxBanu Woao 34iNCHEH-
HA cneuianbHOro [OCYAOBOr0 po3cnigyBaHHS Ha
nigctasi N. 2 4. 1 c1. 280 KIK YkpaiHn y 38’A3Ky 3
OrosioLIEHHAM MiA03PHBAHOMO B PO3LUYK;

—nigctaB i NopsaKky NPUNUHEHHSA 30iMCHEHHSA
cneuianbHOro A0CY4OBOrO pPo3ChigyBaHHA Ta MoBe-
PHEHHs1 0O 3[INCHEeHHS [OCYO0BOro poscrifgyBaHHS
3a 3aranbHUMKM nNpaBunamu, sSKWO nigcras Aansd
MOCTAHOBIIEHHA Crig4YvMMm cyageto  yxsanu npo
cneuianbHe OOCy00Be pO3CnifyBaHHA BXe HEMAE;

— HeoOXiQHOCTi NMOBTOPHOrO 3BEPHEHHS Crig4o-
ro npokypopa 3 KMNOMOTaHHAM nNpPO 34iMCHEHHSA
chneuianbHOro JOCydoBOro poscrigyBaHHs nicns
3MiHM MOBIJOMIEHHS MNPO Nigo3py, 3okpema B pasi
3MiHM KBanidikauii KpMMiHanNbHOro NpaBoMopYyLUEeH-
HSl Ha 3MOYUH, SKUIA He nepeabaveHun Y. 1 cT. 2971
KK YkpaiHw.

BignosigHo oo nonoxeHb KK Ykpainu, npoue-
aypa MpUNUHEHHs  cneuianbHOro  A0CYOOBOroO
poscrnigyBaHHs Ta NPOAOBXEHHS [LOCY[O0BOro pos-
cnifyBaHHA B KpUMiHaNbHOMY MPOBaXXeHHi Ha 3a-
ranbHUX 3acagax He BU3Ha4YeHa.

Kpim TOro, HeBperynboBaHUMUW 3anuLunnmucs
NUTaHHSA LWOAJ0:

— 3abe3neveHHs npaB Migo3pHOBaAHOIO Ta MOro
3axMCHMKa Ha OCKapXXeHHs1 yxBanwu cnigyoro cyaai
npo 34iNCHEHHSA cneuiansHOro JoCya4oBOro pPo3crii-
AyBaHHS, WO no3baenge nigo3ptoBaHOro npaea Ha
OOCTyn [0 npaBocygns Ta € MOopyLIeHHAM Mpasa
Ha cnpasennvBun cya;

— CKacyBaHHS Takoi yxBanu B pa3i 3'dBMeHHs
nigo3ptoBaHoOro 40 Cnigyoro, Npokypopa uu crigvo-
ro cyanai;
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— BU3HaHHS HeJonycTMMMMK JoKasiB, oTpuma-
HUX Nig Yac cneuianbHOro [OCYyA0BOro pos3chigy-
BaHHHA, 3a YMOBM, KONW MigoO3pHOBaHUN 3’sIBMBCS
00 cnigyoro 4 npokypopa Ta 3HWUKNM nigctaBu
noaanbLUOro 34iMCHEHHSA crevlianbHOro OoCya0BOro
po3cniayBaHHS.

TakvuMm 4MHOM, KpuMiHanbHe npouecyarnbHe 3a-
KOHOOABCTBO CTOCOBHO CreLianbHOro [oCyA0BOro
po3cnigyBaHHA Ma€ CyTTEBI HEAOMIKK, 3-NOMDK AKUX
Cnig akueHTyBaTW yBary Ha Takux: HasiBHICTb nmpora-
NVH, AeKnapaTuBHMKX i CynepeyvnmBmnx HOpM, Hey3ro-
[PKEHICTb BUKOPUCTaAHMX TEPMIHIB, a TakoX HeBpa-
XYBaHHS rapaHTii, BMU3HAYEHUX MDKHaApPOLHMMMU
OOKYMEHTaMu.

HocnigneBwn TeopeTUYHi npobrnemMn KpumiHanb-
HOroO npouecyarnbHOro 3aKkoHOA4ABCTBA  YKpaiHU
wogao in absentia, gouinbHO NpoaHanisyBaTu Cydo-
BY MPaKTUKY 3aCTOCYBaHHSI TAaKOro 3aKoOHO4AaBCTBA.

[10 OCHOBHUX NpaKTUYHMX Npobnem, Lo nocTa-
I0Tb Mig Yac BUPILEHHA Chigyumun cyoasiMy Krnomno-
TaHb Cnigyoro, NPoKypopa npo 34iMCHEHHA cheuia-
NbHOrO AOCYAOBOr0O po3chifyBaHHs, HanexaTtb Taki:

1. He BM3Ha4yeHO NOPSAZOK, 3a AKUM CRig4min
Cyadsl po3rnagae  KronoTaHHA npo  34iIMCHEHHS
cneujianbHOro 4OCYA0BOrO pPo3chnigyBaHHS.

2. HasBHi cynepeyHOCTi LWoao BCTAHOBJSIEHHS
TepuTopianbHOI  NiACYAHOCTI  po3rnagy  cnigyvMm
Cynneto KIonoTaHHS Mpo 34INCHEHHS cnewianbHOro
[0CyO0BOro po3cnigyBaHHS.

3. He po3pobneHo MexaHiam 3abesneyeHHsi
npae nigosptoBaHoro, nepenbayerHnx cT. 6 KoHBeH-
uii Npo 3axucT npaB NOOWMHU | OCHOBOMOJSOXHUX
csobop.

4. HeoOHO3HAYHMM € BU3HAYEHHA MOMEHTY
HabyTTa ocoboto cTaTycy NiJo3poBaHorO.

5. HeogHo3HayHMM € BUPILIEHHS MNUTaHHS
LLOAO BM3HAHHA hakTy nepexoByBaHHSA Migo3ptoBa-
HOro Bif opraHiB cnigcTea Ta cyy 3 METO yXUIeH-
HA Bi4 KpMMIHaANbHOI BigNOBIgANbHOCTI.

6. CynepeunuBuM € MUTaHHs YMHHOCTI n. 20!
posginy Xl TNepexigHnx nonoxeHb KIMK YkpaiHu
nicns noyaTky AisnbHocTi [epxaBHoro 6po pos-

cnigysaHb.
7. OucKyCiHMM € BUKOPUCTaHHSA NOPSAKY Bpy-
YEeHHs  OOKYMeHTiB, nepeabadeHoro  CT. 297°

KIMK YkpaiHu, 4O MOMEHTY MOCTaHOBMEHHS ChigyYnm
cynnelo pilleHHa npo  3A4iMCHEHHS  cneLianbHoro
00CYyOBOro po3cnigyBaHHS.

1. CtaTTa 2973 «Po3rnsa knonoTaHHs Npo 34in-
CHEHHSA cneuianbHOro AOCYA0BOro po3crifgyBaHHS»
KIMK Ykpaiun He BM3Ha4vae nopsaok po3rnsay cnig-
YMM Cyadelo KnomnoTaHHA Mpo 34iMCHEHHs chedia-
NBHOrO AOCYAOBOrO pO3CnigyBaHHs, a nuwe nepeg-
Oavae, WO nig Yac po3rnsgy KronoTaHHA criguui
cynns mMae npaso 3a KronoTaHHSAM CTOPIH KpUMiHa-
NbHOroO NPoBaMXeHHs1 abo 3a BACHOH0 iHiLiaTMBO
3acnyxatu Oyab-sIKoro cBigka um gocnigntu 6yab-
SKi MaTepianu, Wo MalTb 3HAaYEHHS AN BUPILLEHHS
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NMUTaHHA Npo 3[iMCHEHHA cneuianbHOro JOCYyA0BOro
poscrigyBaHHs, a came:

bpak pgeTtanbHO BperynboOBaHOI npoueaypu
CyQoBOro pos3rnggy crigyMm Ccygaero KronoTaHHA
Npo 34INCHEHHS cneuianbHOro AOCYAOBOro Po3chi-
AyBaHHSA 3acBigyye HasIBHICTb CYTTEBUX MpOranuvH B
IHCTUTYTi KpMMiHanNbHOro NPOBa[XeHHs1 3a BiOCyT-
HOCTi nigosptoBaHoro (in absentia).

2. Y poaaini 24t KIMK YkpaiHn «OcobnuBocTi
cneuianbHOro AOCYAOBOrO po3crifyBaHHSA KpUMiHa-
NbHMX MPaBOMOPYLUEHb» HE BU3HAYEHO, OO SIKOro
cyay cniguvn, nNpoKypop MOoAalTb  KMOMOTaHHS
Npo 34iMCHEHHA cneuianbHOro A0CyA0BOro po3-
crnigyBaHHs.

Buwmin cneudianizoBaHun cyg YkpaiHu 3 pos-
TSy UMBIMBHUX | KpMMIHaNbHUX CrpaB y NUCTI BiA
5 kBiTH 2013 poky Ne 223-559/0/4-13 «[lpo peski
MUTaHHA 34IMCHEHHA CnigyYMM cyaaeto cyay nepLuoi
iHCTaHUii CyQoOBOrOo KOHTPOMNKO 3a [OOTPUMAHHAM
npae, cBoboa Ta iHTepeciB Ocib mig 4yac 3acTocy-
BaHHs1 3axofiB 3abe3neyeHHs KpMMiHanbHOro npo-
Ba[pPKEHHS» 3a3Hayae, o, BiANOBIOHO 40 NONOXEHb
4. 6 cT. 9 KIK YkpaiHu, npaBunbHUM € 3aCTOCYyBaH-
HA [0 po3rnagy KrnonoTaHb, TeputopianbHa nigacya-
HiCTb WoAo skux OGesnocepedHbO He BU3HAYeHa
npouecyanbHUM 3aKOHOM, MOSIOXEHb 4. 2 cT. 132
KIMK YkpaiHu, 3rigHO 3 SIKMM KINOMOTaHHA nogarTb
A0 MicLeBOro cyay, y Mexax TepuTopianbHOi lopuc-
OVKUiT SIKOro 3HaxoauTbCs OpraH A0Cydo0BOro pos-
cnigyBaHHs, WO 3A4IMCHIOE BiAnoBigHe po3cnifyBaHHA
("Lyst Vyshchoho spetsializovanoho sudu”, 2013).

BignosigHo 8o 4. 1, 2 cT. 12 3akoHy YkpaiHu
«Mpo 3abe3neveHHs npaB i cBobGog rpoMagsaH Ta
NpaBoOBUA PEXMM Ha TUMYaCOBO OKYMOBaHIiN Tepu-
Topil YKpaiHny, NUTaHHA, SKi HanexaTb OO0 MOBHO-
BaXeHb cnigyoro cyadi, y KpuMmiHanbHWX MpoBa-
OXKEHHsIX, WO 3HaxXOAATbCA Ha cTajii 4ocyooBOro
poscrigyBaHHs Ta 34iMCHIOITLCA Ha TepuTopii As-
ToHOMHOI Pecnybniku Kpum i micta CeBacTtonons,
posrnsgatTb cnigdi cygai pavioHHWX cyais micta
Kuesa, Bu3HayeHi AnensauinHum cyagom micta Kuesa.

Mpote VYkasom [lpesngeHta VYkpaiHn Big
29 rpyaHsa 2017 poky Ne 452/2017 AnensuiiHui cyg
M. Kneea  nikBigpoBaHo, HaTOMICTb  YTBOPEHO
KuiBcbkun anensuinHnim cya.

Lilo HopmMy He Oyno y3romxeHo i3 Ykasom
Mpe3ngeHTa YkpaiHu.

OTxe, 3 ornsagy Ha NonoxeHHs 3akoHy YkpaiHu
«Mpo 3abes3neveHHss nNpaB i cBoGoOA rpomMagsH Ta
NnpaBoBUA PEXMM Ha TUMYacOBO OKYMOBaHin Tepu-
Topil YKpaiHuy» Wo[o nigcygHoOCTi KpUMMiHaNbHMX
npoBamxeHb, BuMorn 4. 1 ct. 2971 KIMNK Ykpainu,
3rigHO 3 AKMMU creuianbHe AocyAoBe po3crigyBaH-
HSA 34INCHIOTL 3a 3aranbHUMKU NpaBunamMu gOCy4o-
BOr0 pO3CnigyBaHHSA, He NiaNAralTb 3aCTOCYBaHHIO;
AKLIO MicUe BYMHEHHSA KpWMIiHaNbHOro npaBonopy-
LLEHHS 3HaXoauTbCsa Ha TepuTopii ABTOHOMHOI Pec-
nybnikv Kpum i micta CeBacTtonons — nigcnigHicTb
KNOMOTaHHA NpOo 3A4INCHEHHS chneLianbHOro 4ocyao-



ISSN 2519-4216. Uridiénij asopis Nacional'noi akademii vnutrignih sprav. 2019. Ne 1 (17)
FOpuduyHul yaconuc HauioHarbHOI akademii BHympiwHix cripas

BOrO pO3ChigyBaHHA OAHOMY 3 paWOHHUX CyaiB
M. Knesa BusHayvae AnensduivHui cyg micta Kuesa.
Taka nosuuis okpecrnieHa B yxBani AnensuinHoro
cyny M. Kuea Big 2 nuctonaga 2017 poky y cnpasi
Ne 11n/796/632/2017 ("Rishennia Konstytutsiinoho
Sudu", 2017).

Micna nigrotToBKM KNOMOTaHHA NPO 34iMCHEHHSA
cneLianbHOro AOCyAOBOro po3cnigyBaHHs BignoBia-
HO Ao BuMor cT. 2972 KIMK YkpaiHu (i3 3a3HauYeHHsM
cTaTell 3aKOHIB) 3a aHasi3oBaHOK KaTeropieto Kpu-
MiHanbHUX NPOBa[XeHb KMOMOTaHHA nepefarTb
cnigyomy cyagi cyay, BM3Ha4yeHoOMy BigmnoBigHO A0
cT. 12 3akoHy YkpaiHu «[lMpo 3abesneveHHs npas i
cBoboa rpomagsdH Ta MPaBOBUWA PEXUM Ha TUMYa-
COBO  OKYyNnoBaHih  TepuTopii  YkpaiHu», Ansd
NPUNHATTS  BignosigHoro piweHHs (Tsiupryk, &
Alieksieieva-Protsiuk, 2016, p. 163).

BogHovac AnensauivHun cyn micta Knesa B
yxBani Big 18 BepecHa 2017 poky y cnpasi
Ne 757/19204/17-k AiAWOB NPOTUNEXHOIO BUCHOB-
Ky: «'naBoto 24! KMNK YkpaiHun BU3Ha4YeHO ocobnu-
BOCTi creuianbHOro [AocyAoBOro po3crigyBaHHs
KpUMiHanNbHMX NpaBonopyLleHb, BiAMNOBIAHO OO SKOI
Take po3CnigyBaHHSA 304INCHIOETLCA Ha nNiacTaBi
yxBanu cnigyoro cyani, Wo noctaHoBfeHa 3a pe-
3ynbTaTamu po3rnagy KrnonoTtaHHa crigyoro, noro-
[KEHOro 3 MpoKypopom, abo mpokypopa npo Koro
npoBefeHHs. LLlo cTocyeTbca nocunaHb 3axvcHuKa
Ha Bumorn cT. 12 3akoHy YkpaiHm “lpo 3abeane-
YeHHS npaB i cB060A4 rPOMasH Ta NPaBoOBUIN PEXUM
Ha TUM4YacoBO OKyMoOBaHi TepuTopii YkpaiHu” Big
15 kBiTHA 2014 poky, TO cyq He Gepe ix OO yBarw,
OCKiNbKW LA CcTaTTa BCTAHOBNIOE npoueaypy BU3Ha-
YeHHs cniguux cygais aAnsg posrnsgy nutaHb, LWo
BVHUKAOTb Y KPUMIHANbHUX MNPOBaXEHHSAX, SKi
nepebyBaloTb Ha cTafii 4OCYAO0BOro po3cnigyBaHHs
i 30iNCHIOTLCSA Ha TepuTopii ABTOHOMHOI Pecny6-
nikm Kpum T1a micta CeBacTtonorns, B TOW 4ac sk 3
HagaHNX MPOKYPOPOM AOKYMEHTIB BOAYaeTbCs, Lo
Jocynose po3cnigyBaHHA 34iMCHIOETBCS HA TepUTo-
pii micta Knesa. Po3rnag knonotaHb chigymx i npo-
KypopiB, 3 ornsay Ha Hopmu KIK YkpaiHu, 3gincHioe
cnigumn  cyaas MicueBoro  cydy, |y Mmexax
TepuTopianbHOI  HPUCOUKLiT SKOro 3HaxoAuTbCsA
opraH pocygosoro poscnigyBaHHs» ("Rishennia
Konstytutsiinoho Sudu”, 2017).

HecdopmoBaHicTe eguHoi  nosuuii  cygoBol
NPaKTUKN LLOAO NUTaHHS TepuTopianbHOT niacyaHo-
CTi po3rnagy crnigymMMm cygaero KrnonotaHb Npo 3Ain-
CHEHHA cneuianbHOro A0CYAO0BOro po3crigyBaHHS
HeraTMBHO NO3HAYa€EeTbCA Ha IHCTUTYTI cheuianbHOro
O0CyaoBOro poscnigyBaHHs (in absentia).

3. BignosigHo o 4. 3 cT. 6 KoHBeHUii npo 3a-
XUCT Mpae MOAMHM | OCHOBOMOMOXHMX cBObOA Ta
Y. 3 cT. 14 MikHapoAHOro nakTy nNpo rpoMaasHCbKi i
NoniTMYHi npaea, nNigO3pHOBaHUN, 30KpeMa, Mae
npaBo GyTW HeramHo 1 getanbHO NoiHpOpPMOBaHUM
Npo XapakTep i NpUYUHN OBBMHYBAYEHHS, @ TaKOX
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OyTM npucyTHIM nig 4ac CygoBOro po3rnsggy Ta
3axuuwaTtn cebe ocobucro.

MonoxeHHa KK YkpaiHn wopo cneuianbHOro
OOCYyLoOBOro po3cnigyBaHHA He nepenbavarTb me-
XaHi3aMy peanisadii UMx npas Nigo3plOBaHUM, SKUR,
30Kkpema, nepebyBae 3a Mexamu YkpaiHu Ta He mae
MO>XIMBOCTi MOBEPHYTUCS B YKpaiHy 3 00’ €KTUBHUX
nigcTas, WO Ha MpakTuui Npu3BoauTb OO He3abes-
NneyeHHs cnigyMm  Cyadelo  3asHadveHux  npas
nigo3proBaHoro.

3aoyHun po3rnsa cnpasy 34ebinbworo cnpuym-
Hse npobrnemn B GanaHcyBaHHIi [OBOX iHTepeciB.
3 ogHoro ©oky, 060B’A30k Oyab-AKkoi AepaBn 3abes-
neuuTn wBugke N edgeKTMBHE CYdOYMHCTBO, a 3
iHLWIOro — mnoeara 4O OCHOBHMX MPaB KOXHOi 0cobw,
AKy 0B6BUHYBaYylOTb Y BUMHEHHI KPUMIHaANbHOro npa-
BOMOPYLLEHHS!, 30KpeMa, Npaea Ha A4OoCTyn 40 cyay Ta
cnpasennveun cygosuin posrnsag (Cavallone, 2014).

BanaHc mix npaBamu BiOCYTHBOrO MNigo3proBa-
Horo (06BMHYBa4YeHOro) Ta AOCArHEHHAM 3aBAaHb
creujianbHOro JoCcygoBOro (3a04HOro) po3crigy-
BaHHs1 BOA4YaeTbCA B AOMYLUEHHI crneuianbHOro go-
CyOOBOrO (3a04HOro) po3cnigyBaHHA 3 OAHOYACHUM
rapaHTyBaHHsM MpaB BiACYTHLOrO MifO3PHOBAHOIO
(o6BUHYBaYeHOrO), WO BUSBMSETLCS B A€TaNIbHOMY
BM3HAYE€HHI YMOB NEriTUMHOCTI 3a04HOro po3cnigy-
BaHHs Ta NOPSAAKY BiAMiHM 3a04HOr0 po3cnigyBaHHS
Ta/abo BUPOKY 3a KMNOMOTaHHAM NigO3PHOBAHOMO
(obBuHYBa4eHOro) W iHiLilOBAHHAM MOBTOPHOrO
AOCydoBOro  poscnigyBaHHs Ta/abo  cygoBoOro
poarnagy (Kopersak, 2018).

4. Ina 3anpoBafXeHHS npoueaypu cneuians-
HOro 0OCyaoBOro poscnigyBaHHA 3akoHOM YKpaiHu
Big 7 »oBTHA 2014 poky Ne 1689-VII 6ynu BHeceHi
3MiHM go cT. 42 KIK YkpaiHn wono noHATTsa nigo-
3pIOBAHOrO, 3rigHO 3 SKUMW MiJO3PHOBaHUM € TaKOX
ocoba, LWWoAo SKOI CKMageHo MOBiAOMIIEHHS MpPO
nigospy, O4HaK WNOro He BpYy4YeHO 1M yHacnigok
HEBCTaHOBMNEHHS MicLenepebyBaHHA ocobu, npoTe
BXMTO 3axofiB AN BPyYeHHs y crnocib, nepeabade-
HUK umMm Kogekcom ang BpyYeHHS NOBiJOMMEHb.

Mopsagok BpyYyeHHS NOBIAOMIIEHHS MPO Nigo3py,
WO  BW3HayeHMn rnmaBow 22  (CT. 276-279)
KK YkpaiHu, 3MiHeHo He Byro.

3 ornagy Ha nonoxeHHs cT. 111, 135, 136,
276-279 KK YKpaiHun, HanexxHum niaTBepaKeHHAM
OTPMMaHHSA 0coboK NUCLMOBOIO MOBIJOMIIEHHS NPO
nigo3py MOXHa BBaXaTu nuwe nignuc ocobwm
NpO OTPMMAaHHS MUCbMOBOrO MOBIAOMIEHHS NPO
nigospy, Bigeosanuc BpyyYeHHs ocobi NoBigOMMNEHHS
npo nigo3py um Byab-AKi iHWI gaHi, Ski nigTBEpPOXKY-
I0Tb (hakT Bpy4YeHHA 0cobi MMCbMOBOrO MOBILOM-
neHHsa Npo nigospy.

OkpecneHo Ul npaBoBYy MO3uUil0 B yxBarsi
cnigyoro cyagi Neyepcbkoro panoHHOro cyay Mmicra
Kuea Big 8 rpyaoHsa 2016 poky: «...BignosigHo go
4.1 cT. 42 KIK Ykpainu, nigosptoBaHoio € ocoba,
AKin y nopsgky, nepepbaveHomy cT. 276-279
KIMK YkpaiHu, nosigomneHo npo nigospy. Take no-
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BiJOMNEHHA Mae OyTM NMUCbMOBUM i BpyYaeTbCs
cnigumm abo npokypopom. NMMcbMoBe MOBIAOMITEH-
HS1 MPO Nigo3py BPYYaeTbCs B A€Hb MOr0 CKIageHHs
cnigymm abo MpoKypopoMm, a y BUMNAAKYy HEMOXNu-
BOCTi Takoro BpyYeHHs — Yy Cnocib, nepenbaveHunin
umm  Kogekcom and  BpyYeHHS  MOBIgOMIMEHb
(cT. 277-278 KI1K). CratTeto 136 KIK Ykpainn 3a-
KOHOAaBeLUb 3aKpinile BUMOrM LWOAO OBOB’SA3KY
came HanexHoro noBiAOMIEeHHs ocobu. AKLo oco-
6a 3 MeBHMX MPUYMH He OoTpuMana BignoBigHOro
OOKYMeHTa npo BWKIUK abo B cnigcTtBa Hemae Ha-
NEXHOro MiaTBepaXeHHsA Takoro ¢akty — ocoba He
MOXe BBaXaTUCs MOBIJOMIEHOW, BiANOBiOHO
nigo3poBaHOK, OCKINbKM BUKIMK He BigbyBcs i i He
nosigomneHo npo nigo3py» ("Ukhvala Pecherskoho
raionnoho sudu", 2016).

B yxBani cnigyoro cygai lNevepcbkoro pamnoH-
Horo cyay micta Knesa Big 7 notoro 2018 poky y
cnpasi Ne 757/56487/17-k cnigunn cynna MNMeyepchb-
Koro pamnoHHoro cygy M. Kuesa AinwoB Takoro
BUCHOBKY: «OCKiflbkM CTaHOM Ha [OeHb CKNafgaHHs
MOBIAOMIIEHHST NPO nigo3py 6yno HeMoXnMBuM
BPYYUTM MOro ocobucTo cnigyuMm 4vM MPOKYpOpPOM
yepes HEBCTaHOBIIEHHS micuenepebyBaHHS
OCOBA 6, Take NOBiAOMIEHHS B AE€Hb MOro ckna-
OEeHHs1 HanpaBneHo y cnocib, nepeabaveHun KrK
YKpaiHu, Ans Bpy4eHHs MOBiAOMMEHb 3a agpecamu
peectpauii, npoxunsaHHa OCOBA 6: AOPECA 1;
AOPECA_3; AOPECA_2... Ha nigcraBi BuknageHo-
ro crigyvMm cypgaa BBaxae JOTPUMaHWUMKU Npu BpYy-
yeHHi OCOBA_6 noBigoMneHHs nNpo 3MiHy paHiwe
NoBiAOMIIEHOI Nigo3pM Ta NpO HOBY Nigo3py Big
27 vyepBHa 2017 poky BUMOru cT. 276-279, 135 KINK
YkpaiHn, a Tomy 6e3nigctaBHMMM TBEPOKEHHS
3axucty uwogo HeHabytta OCOBA_6 craTycy
NiJO3PIOBaHOIO Yy KPUMIHANbHOMY MPOBAaMXEHHI»
("Ukhvala Pecherskoho raionnoho sudu”, 2018).

Omxe, aHanisa €auHOro OepxaBHOro peecTpy
JocynoBuX poacnigyBaHb 3acsigume, WO  cnigui
cyodi He MalTb €4QMHOro nigxody A0 BU3HAYEHHSA
TOro, 4Ynm Habyna ocoba cTaTycy nigo3pHBaHOro,
AKWO Takin 0cobi He Bpy4eHO MNOBIAOMIMEHHSA Npo
nigo3py BHACMiAOK HEBCTAHOBMEHHsS MicLenepeby-
BaHH$ Lliel ocobu.

Konisii wopo Habytta ocoboto craTycy nigo-
3pIOBAHOrO NPU3BOASATb 40 MOPYLUEHHS NpaB ocobw,
Woao €KOi po3rnagarTb BiAMOBiAHE KAOMOTaHHS
Npo 34INCHEeHHS cneuianbHOro AOCYAOBOro PO3Crii-
OyBaHHS, BU3HayeHuX cT. 6 KoHBeHUil Npo 3axuct
npae MOAMHM | OCHOBOMOJSOXHUX CBOOOS,.

5. 3rigHo i3 4. 1 c1. 2971 KIK YkpaiHu, nepexo-
ByBaHHA MigoO3plOBaHOro Bif OpraHiB cnigctea Ta
cyny 3 MEeTOK YXWIEHHs Big KpUMiHamNbHOI BignoBi-
JanbHOCTI € MiacTaBow ANA 3OIMCHEHHS cheuianb-
HOro [OOCYLOBOrO pO3CNidyBaHHA, a HeOOBEAEHHS
Takoi obcTaBuHK, 3 ornsAgy Ha 4. 1 cT. 2974 KIK
YkpaiHu, € nigctaBoto Ans BigMOBU criiguvm cyaaeto
B 3aJ0BOMEHHI KIONOTaHHSA NPO 34iMCHEHHA cheLia-
NbHOro JOCYA0BOro po3crigyBaHHs.
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Konu cnigumin cypgos Bupillye MUTaHHSA, 4un
nepexoBYyETbCA MigO3PIOBaHWI Big opraHiB crnigcrea
Ta cyay 3 METOK YXUITEHHS Big KpUMIHANbHOI Bigno-
BiJanbHOCTI, BUWpilWanNbHUM € OOCNIOXEHHA 1
OLHIOBaHHA O0Ka3iB, KUMKW OBr'pyHTOBYIOTH KIOMO-
TaHHA NpPO 3AINCHEHHsI crneuianbHOro A0CyA0BOro
poscnigyBaHHS.

Takox nig 4Yac npaBo3acTOCyBaHHA MOCTalOTb
MAT@HHSA LWOAO MOXIMBOCTI 3BEPHEHHHA CRigyoro,
npoKypopa A0 Ccnigyoro cyadi 3 KrornoTaHHAM npo
30INCHEHHST cneuianbHOro JocyaoBOro  po3chnigy-
BaHHA B pasi, SKWO Ha nigctaBi BCTAHOBIIEHOrO
dakTy nepexoByBaHHS MNigo3proBaHOro Gyno 3ynu-
HEeHO [JocydoBe poscrigyBaHHA W Ha MOMEHT
NnoJaHHs KNomnoTaHHA OOoCydoBe Po3CrigyBaHHA He
BiJHOBMEHO.

Lle nutanHsa B KIK YkpaiHn He BperynboBaHo,
npoTe cyaoBa MpakTMKa € pi3HOMaHiTHoW. Tak,
cnigumn  cygaa  JKOBTHEBOro  pavioHHOro  cyay
M. OHinpa B yxBani Big 22 TpasBHa 2017 poky y
cnpagi Ne 201/6928/17 AinwoB BUCHOBKY, LIO OCKi-
NbKM KMNOMOTaHHSA NP0 34IMCHEHHS crneLianbHOro
OOCYyAO0BOro po3acrnigyBaHHs Oyno nmogaHo nig 4vac
3YNMMHEHOro JOCYA0BOro po3cnigyBaHHSA B KpUMiHa-
NbHOMY NPOBAXEHHI, OO BiQHOBMEHHS SKOro 34iM-
CHoBaTU Oyab-siki npouecyanbHi Aii 3abopoHEHO
KPUMiHaNbHUM MNpoLecyanbHUM 3aKOHOM, 3a3Haude-
He 3acBigyye HEMOXIMBICTb 3a40BOJSIEHHSI NOAAHO-
ro knonotaHHsa ("Ukhvala Zhovtnevoho raionnoho
sudu”, 2017).

6. MyHkT 20 po3giny Xl «MepexigHi nonoxex-
Ha» KIK Ykpaium B pegakuii 3akoHiB Big 12 TpaBHSA
2016 poky Ne 1355-VIIl Ta Big 16 6epesHs
2017 poky Ne 1950-VIII, nopieHaAHO 3 4. 1 cT. 297!
KIMK YkpaiHu, MicTUTb TMM4acoBi O no4vaTky Aisfib-
HocTi [lepxxaBHoro Gtopo poacrnigyBaHb (ony6riky-
BaHHA B raseTti «YpagoBui Kyp'ep» BiAMnOBiAHOro
NOBIJOMITEHHSI NOTO KEPIBHMKOM) OCOBNMBOCTI 34i-
CHEHHS cneujanbHOro A0CYy[0BOro po3crifyBaHHS,
AKi [04aTKOBO PO3LUMPIOOTL MigcTaBu Ans 3ainc-
HEeHHSs crevjianbHOro AOCYA0BOro po3cnigyBaHHS.

23 nnuctonaga 2018 poky B raseti «YpsaoBui
Kyp’ep» Ne 221 (6337) po3MmilleHO MOBIOOMITEHHS
avpektopa [epxaBHoro 6wpo poscnigyBaHb Npo
noyatok pgianbHocti bBropo 3 27 nuctonaga
2018 poky €K UeHTpanbHOro opraHy BWKOHaBYOI!
BNaau, WO 3AINCHIOE MPaBOOXOPOHHY AiSANbHICTL 3
MEeTOH 3anobiraHHsi, BUABINEHHS, MPUNMHEHHS, PO3-
KpPUTTA Ta po3chnifyBaHHA 3MOYMHIB, BiAHECEHUX OO0
Oro KoMneTeHLUii.

Omxe, yHacnigok noyatky gisnbHocTi Oepxas-
Horo Olpo poscnigyBaHb 3 27 nucTtonaga
2018 poKy BTpaTUM YMHHICTb MONOXeHHs n. 20!
posainy Xl «MepexigHi nonoxeHHa» KINK Ykpainw.

Taky noswuuito obcTowe i [onoBHe HaykoBO-
ekcnepTHe Btopo BepxoBHoi Pagu Ykpainu y cBoe-
MY BUCHOBKY Ha npoekT 3akoHy YkpaiHu «[1po BHe-
ceHHa 3MiH o KpumiHanbHOro npotecyarnbHOro
Koaekcy YKpaiHu LWoao BOOCKOHANEHHs OKpemMux
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NosioXXeHb Yy 3B’A3KYy i3 34INCHEHHSIM chelianbHoro
pocynoBoro poacnigyBaHHsa» Big 30 nucTtonaga
2018 poky Ne 9353 ("Vysnovok Holovnoho naukovo-
ekspertnoho biuro", 2018).

OpHak He BCi cnigyi cygai NOAINATb Takui
nigxig, Wo 3acsigdye, 30Kpema, yxsBana cnig4oro
cyaai Meyepcbkoro panoHHoro cyay Big 22 6epesHs
2019 poky y cnpasi Ne 757/5921/18-k, OCKinbku 3
aHanisy n. 20! «MepexigHi nonoxeHHs» KIMK YkpaiHu
HEe3pO3yMiro, Y1 BECb 3a3Ha4YEHNA MYHKT Mae TMMYa-
COBWI XapakTep, Y4 nuwe KOoro neplia vacTtuHa
("Ukhvala Pecherskoho raionnoho sudu”, 2019).

HeoOHO3HaYHICTb BM3HAYEHHS 3aKOHOAABLEM
nonoxeHb KK YkpaiHn CTOCOBHO NUTaHHSA YMHHOC-
Ti n. 20 posginy XI TlepexigHMX NOMOXeHb
KIMK YkpaiHn He y3rogxyeTbcs 3 NPUHLMNOM BEpXo-
BEHCTBA MNpaBa Ta HeraTtMBHO MO3HAYaAETbCS Ha
€AHOCTI CyA0BOI MPaKTUKN.

7. HaicknagHilwmMm ans 3acTtocyBaHHSA crieuia-
NbHOrO AO0CYAOBOrO pO3ChigyBaHHS € came MnoBigo-
MIEHHSI 0cobi npo i BUKNWK Ha BMMOTY Crig4oro
abo cypai. YXuneHHsaM Big crnigcTea BBaXKawTb -
e YMWUCHE He3'sIBMEHHS Ha BUKMIMK, a AN LbOoro
Taku BUKITMK HEOOXiAHO oTpumaTu.

3 €auHoro OepaBHOro peecTpy CydoBMX pi-
LWeHb, 30Kpema 3 yxsanu cnigyoro cyaai MNevepcob-
koro pamnoHHoro cygy M. Kuesa Big 12 rpyaHs
2017 poky y cnpasi 757/19209/17-k, BGa4vaeTbcs,
o cnigyi cyadi nig Yac posrnagy KrnornoTaHs npo
30INCHEHHs1 creLianbHoOro [oCyAoBOro po3cniay-
BaHHS BBaXXaKTb HANEXHO BPYYEHUMU NOBICTKN NPO
BVKIMMK MiJO3PIHOBAHOMO, $IKLWO BOHW HagicraHi 3a
OCTaHHIM BIiAOMMM MiICLEM KHOro MNPOXMBAHHA 4K
nepebyBaHHsA Ta onybnikoBaHi B 3acobax MacoBOi
iHdopmauii 3aranbHoOepXXaBHOI cdepn PO3nOBCHo-
PKEHHs1 1 Ha oQiuinHnx Beb-canTax opraHis, WO
3gincHioTe  gocygoBe poscnigyBaHHsa  ("Ukhvala
Pecherskoho raionnoho sudu”, 2017).

3a3HayeHni nNopsiaoK BPYYEHHs Mpolecyarb-
HUX OOKYMEHTIB, 3 Ornsigy Ha MONoXeHHst cT. 2975
KMK Ykpainu, nepenbadeHuii Tinbku nig 4ac 3gin-
CHEHHS crneuianbHOro [OCYAO0BOro poscrigyBaHHS,
TOOGTO BXE MiCns MOCTAHOBMEHHSA CRig4YMM cygaero
piLLleHHs NPO 34iMCHEHHS cneLlianbHOro 4OCyA0BOro
po3cnigyBaHHS.

Tomy BUKOPUCTaHHA cnocoby BpydeHHsA npoLie-
CyanbHUX OOKyMeHTIB, nepenbadeHoro cr. 2975
KIMK YkpaiHu, 0O NOCTaHOBMEHHS chigynm cyaneto
yXBanu npo 34iACHEHHsA cneuianbHOro AOCYAO0BOro
po3cCnigyBaHHA HEe MOXHa BBaXXaTW HANEXHUM nig-
TBEPIKEHHSAM OTPMMaHHA 0CODO0K MOBICTOK MNpO
BUKIMMK Ta iHLWMX NpouecyanbHUX [OOKYMEHTIB, a
OTXe, Taki AOKYMEHTU He € AoKasamu, Lo nigTeep-
DXKyloTb PakTu nepexoByBaHHA O0cobu Big opraHis
cnigctea Ta cygy 3 METOH YXUMEHHS Big KpuUMiHa-
INbHOT BignoBiganbHOCTI.

Ha nigcTasi 3a3Ha4eHOro MOoXHa JinTu BUCHOBKY,
LLIO KpUMiHanbHe npoLecyarnbHe 3aKOHOA4AaBCTBO YKpa-
THM LWOAO0 cneLianbHOro AOCYA0BOro po3cnigyBaHHS
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MICTUTb NEBHi HeOoNiKK, SKi NO3HaYaKTLCS Ha NpaBo-
3aCTOCYBaHHi 3a3HAYEHOro IHCTUTYTY N MepeLuKogKa-
OTb CTaNoCTi Ta EAHOCTI CYA0BOI MPaKTUKN.

IHCTUTYT KpMMiIHaANbLHOro NPOBAXEHHS 3a Bif-
CyTHOCTI  migo3ptoBaHoro abo 06BMHYyBa4YeHoOro
(in absentia) sanpoBagXeHun Ta ycnilHO 3aCTOCO-
BYETLCA B HU3Li KpaiH €Bponu, Ae Noro nocTiiHO
pecdopmytoTb (Ruggeri, 2016).

Tak, y Anpektusi €Bponencbkoro naprameHTy
Ta Pagn €C 2016/343 Big 9 6epesHs 2016 poKy npo
NMOCUMEHHS NEBHMX acnekTiB npe3ymnuii HeBMHYBa-
TOCTi Ta npaBo OyTM MNpUCYTHIM Ha CygoBOMY
3acigaHHi B KpMMiHanbHUX MPOBAMKEHHAX BM3HAYe-
HO 3aranbHi MiHiManbHi NpaBuna 3axucTy npa.s ni-
003pIOBaHNX 1 0OBMHYBA4YEHMX Y KpUMiHaANbHOMY
NMPOBa[XEHHi, $IKi 3aCTOCOBYIOTb Ha BCiX eTanax
KPUMIHANbHOrO NpoLecy — 3 MOMEHTY, KON ocoby
nigo3ptoloTb abo 06BUHYBAYYIOTL Y BUMHEHHI KPUMI-
HanbHOro NPaBOMOPYLUEHHS, A0 NPUNRHATTS PilleHHS
NpO OCTAaTOYHE BU3HAYEHHSI TOrO, YM BUMHMNA LS
ocoba BignoBigHe KpuUMiHaNbHE MPaBOMOPYLUEHHS
(Bachmaier Winter, 2019).

3 meToto 3abe3neyeHHss eeKTUBHOIO CriBpobiT-
HMLUTBa CyOOBUX OpPraHiB 3a KpMMiHanNeHUMN nposa-
DXKEHHAMW 1 YOOCKOHAmNEeHHs OOTPMMaHHsS npasa
0ocobu, siKy 0OBUHYBaYylOTb Y BUMHEHHI KpUMiHamnb-
HOro 3Mno4mnHy, 3’ABUTUCS | BpaTh yyacTb y CygoBO-
My posrnagi Paga €C Takox yxBanwuna pamkoBse
piweHHs Ne 2002/584/MBL npo €eBpONENCLKUN
opAep Ha apewrT i npoueaypu nepenadi ocib mix
JepxaBaMu-yrieHaMu, sike BM3HA4Ya€e YiTKi 3aranbHi
nigcTasun, WO HagawTb MOXINUBICTb BUKOHATUN €BPO-
NencbKnn opaep Ha apeLuT, HaBiTb SIKWO 0coba, sika
nignagae nig roro Jito, Oyna BiACYTHSA Ha CyLOBOMY
npoueci (Karas, 2019).

Kpim ToOro, pesiki kpaiHm €Bponu 3MiHIOTb
3aKOHOAABCTBO WoAo in absentia y 3B'A3ky 3 BU-
3HaHHAM E€BpOMNENCbKMM CyooM 3 MpaB JioAWHU
NnonoXxeHb 3aKOHOA4ABCTBA B Ui cdepi Takumu, Lo
nopyLwyTb BUMOrM KOHBEHUii npo 3axucTt npas
MNIOAMHKU | OCHOBOMOMOXHUX cBoboA. Tak, €Bponen-
CbKWI CyA 3 MpaB NoguHKM y cnpasi «Sanader npoTtu
XopBarTii» BCTaHOBUB nopyleHHs cT. 6 KoHBeHuii
Npo 3axucT npaB MOAWHU i OCHOBOMOMOXHUX CBO-
6on y 3B’53KY 3 He3[aTHICTIO 3asiBHMKa OTpMMaTu
MOBTOPHE CIyXaHHSA MiCNs BUHECEHHSI BUPOKY 3a04-
HO. BMKOHaHHSI 3a3Ha4eHOoro pileHHsa nepenbavano
3aKoHoAaBYi MONpaBkW, AKi OyNWM NPUAHATI B NUMHI
2017 poky (Karas, 2018).

OTxe, egMHUM CNocoboM PO3B’siI3aHHA HASBHUX
TEOPETUYHUX | MPAKTUYHMX NPOOEM KPUMIHANBbHOrO
npouecyanbHOro 3akoHOOAaBCTBa YKpaiHM  Wwondo
in absentia € 1oro pegopmyBaHHA B KOHTEKCTI
NMO3UTUBHOIO JOCBiAY KpaiH €Bponu.

HayKOBa HOBU3Ha

HayKOBa HOBM3HA nondrae B CAICTEMHOMY aHa-

ni3i KpMMiHanbHOro npouecyansHOro 3aKkoHOoAaB-
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ctBa YKpaiHM CTOCOBHO cneuianbHOro 4oCyA0BOro 3aKoHOAaBCTBa YKpaiHM Ta HabnvkeHHst 1horo Ao
po3acnigyBaHHSA Ta CygoBOI NPakTUKKM BigNOBIAHO [0 BMCOKMX CTaHAApPTIB kpaiH €Bponu.

BUMOI  MDKHapOAHMX  OOroBoOpiB, 3roga Ha 2. KpuMiHanbHe npouecyarnbHe 3aKkoOHOO4ABCTBO
0BOB’A3KOBICTb SKMX HagjaHa BepxosHow Papgokw | CTOCOBHO cheuianbHOro 4OCYAO0BOrO po3crigyBaHHS
YKpaiHu, i npaktukm €BpOnencbKkoro cygy 3 npas Ma€ CyTTEBI HeOonikv, cepen SKMX HasBHICTb Mpo-
NIOOUHN, HLMX MDKHAPOAHMX AOKYMEHTIB, a TakoxX ranuH, Hey3roKeHiCTb BUKOPUCTOBYBAHWUX TepMi-
Yy BM3HAYEHHI NpakTU4HMX npobnem, Lo NocTalTb HiB, HaSABHICTb [AeKnapaTuBHWUX | Cynepeynmeux
nig 4ac npaBO3aCTOCYBaHHS OKPECIIEHUX HOPM i HOpM, a TaKOX HEBPAXyBaHHS rapaHTin, BU3HAaYEeHNX
3’CyBaHHA LLNAXiB NogonaHHa npobnemM KpumiHa- MiXKHapOAHMMW A0roBopamMun M iHWWMW AOKYMEHTa-
NbHOTO  MpoLecyanbHOro  3akoHoaaBcTBa, 0Oes MU. 3a3HayeHi HedonikM HeraTMBHO MO3HAYalTbCs
PO3B’'sI3aHHSA AKMX IHCTUTYT cheuianbHOro 4OCyaoBO- Ha NpaBO3acTOCYBaHHI LbOro iHCTUTYTY, MepeLlKo-
ro poscnigyBaHHs (in absentia) He Oyae BignosigaTn [PKaOTb CTanocCTi Ta €E4HOCTI CYAOBOI MPaKTUKMN.

3aBAaHHSAM KPUMiHanNbHOrO NPOBaMXEHHS Ta rapaH- 3. [Ins peanisauii 3aBgaHb KpMMiHanNbHOro Npo-
TiiM, BU3HAYEHVM MPKHAPOOHUMW OOKYMEHTaMMU. Ba[PKEHHS Ta Y3rOpKEeHHSI KpMMiHanbHOro npouecy-
anbHOro 3akoHogaBcTBa YKpaiHW 3a rapaHTiamu,

BucHoBku BM3HAYEHMMWN  MDKHApPOOHMMW  [OroBopamMu  Ta

1. 3anNpoBamkKeHHs HCTUTYTY KpWUMiHambHoro | HWMMW AOKyMEHTamu, HeobxigHumn € cucTemHi
NPOBAIKEHHS! 33 BICYTHOCTI Mifo3pioBaHoro a6o | 3MIHM A0 3aKOHOAABCTBA CTOCOBHO IHCTUTYTY crewi-

o6BuHyBayeHoro (in absentia) € No3nTUBHUM i He- | @71PHOTO AOCYAOBOTO POSCMIAYBAHHA, O BPaxoBy-

OBXiOHAM  KPOKOM Ha  Lnsixy pedopMyBaHHs BaTMMyTb AOCBig KpaiH €Bponu, 3aKkoHOOABCTBO
AKnx nepeabavae npoueaypy in absentia.
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Special Pre-Trial Investigation (in absentia):
Theoretical and Practical Issues of Legislation

The purpose of the article is analyze criminal procedure legislation with regard to carrying out a special pre-
trial investigation in a criminal proceeding without participation of a suspect (in absentia) in order to determine the
topical theoretical and practical issues of the legislation and provide propositions for their settlement. Methodology.
The methodological instruments have been chosen taking into account the objective set, the specific features of the
object and subject of the research. The determinant methods are scientific methods of system analysis and
generalisation. The scientific novelty consists in the system analysis of criminal procedure legislation and case law,
taking into account the requirements of international treaties, a consent to binding force of which has been granted by
the Verkhovna Rada of Ukraine, other documents and case law of the European Court for Human Rights, as well as in
determination of theoretical and practical issues without overcoming of which the institute of a special pre-trial
investigation (in absentia) will not meet the tasks of the criminal proceeding and guarantees envisaged by the
international treaties. According to the results of the study, the following conclusions are drawn: 1) implementation of
the institute of a criminal proceeding without participation of a suspect or an accused (in absentia) is a positive and
necessary step towards reforming the legislation of Ukraine and its adaptation to high standards of the European
countries; 2) the criminal procedure legislation of Ukraine with regard to a special pre-trail investigation (in absentia)
contains substantial deficiencies that obstruct its enforcement and lead to absence of continuity and unity of case law;
3) it is necessary to investigate experience of the Europeans countries which legislation envisages the procedure
(in absentia) for further introduction of changes into the criminal procedure legislation of Ukraine with regard to the
institute of a criminal proceeding without participation of a suspect or an accused (in absentia).

Keywords: special pre-trial investigation; in absentia; suspect; notice of suspicion; international search;
investigating judge; European Court for Human Rights.
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3apyO6ixxHuin goceig npaBoBOi NPOTUAIl HE3aKOHHOMY 36arayeHHIo

Memotro cmammi € aug4yeHHs1 0oceidy IHO3eMHUX KpaiH y 3acmocyeaHHi pi3HUX rpasosux iHcmpymeHmig npomudii
He3aKOHHOMY 3bazaqeHHr0 3a0ris 8paxysaHHs NO3UMUBHUX | HeezamugHuUX (1020 acreKkmie y ¢hopmMyeaHHi KoHUuenmyarb-
Hux 3acad ykpaiHcbkoi Modesi npumsigzHeHHs1 0o eidrnosidansHocmi cryx6o8ux oci6 3a make KopynuiliHe rnpasoropy-
weHHs. Memodonoeisi. Y cmammi sukopucmaHo KOMII/IeKC Haykosux Memodis, a camMe. mepMiHOIo2iyHul, cucmeMHo-
cmpykmypHud, opmarnbHO-102i4HUl, MOPIBHSNIbHO-Npasosul. TeopemuyHe nidrpyHmMs OOC/iOXEeHHSI CMaHo8IsiMb
npaui iHo3eMHUX y4YeHux, rnonoxeHHss KoHeeHyii OOH npomu Kopynuii, npagosi HopMu, wo 3acmocosyroms y rnpomudil
He3aKoHHOMY 36azayeHHI0, @ maKoX fpakmuka ix 3acmocysaHHs1 8 OKpeMux KpaiHax. Haykoea Hoeu3Ha cmammi rio-
fi92a€e 8 MomMy, WO 8 Hili uc8imeHO Mo3umueHi ma He2amueHi acrekmu sukopucmaHHsi 080x modesieli Mpasoeoi npo-
mudii He3akoHHOMY 36a2a4eHHIo:; 1) 8u3HaHHSA He3’sco8aHo020 36ac2a4yeHHs 3/T04YUHOM | MPUMSZHEHHS] 8UHHUX 00 KPpUMi-
HarbHOI 8idnosidansHocmi; 2) KoHgickayii maliHa, MoXo0XeHHS K020 ocoba He MOXe MOoSICHUMU, Y UusiribHOMY ropsio-
Ky (mak 38aHa yusinbHa KoHgickauis). Kpim yboeo, cghopmynbo8aHo nporno3uuii wodo ix egheKmusHO20 8UKOPUCMAaHHS
3azanom i 8 YKpaiHi 30kpema. 3a pesynbmamamu 30iliCHeHO20 00CNiOXXeHHs CQOopMyIb08aHO BUCHOBKU W,000:
1) siOmosu 8i0 8UKOpUCMAaHHS MeEPMiHa «He3aKOHHe 36azayeHHsi» ma 3aMiHu U020 Ha «He3’scosaHe 36az2ayeHHsi»,
«He3po3ymine 36acaqyeHHs1» abo «HernosicHeHe 36az2adyeHHsI» Mi0 Yac KOHCMPYHB8aHHS HOBUX IHCmMpyMeHmi8 y npomudii
He3aKoOHHOMY 36a2adyeHHIo 8 YKpaiHi; 2) suokpemneHHs1 makux modersnel npasosoi npomudii He3aKkOHHOMY 36a2ayeHH!o,
SAKI HUHI € HaUnowupeHiwuMu y ceimi: a) 8U3HaHHsS He3’co8aHO20 36acadyeHHs1 3M0YUHOM | MPUMsA2HeHHs 8UHHUX 00
KpuMiHanbHOT gidrnosidansHocmi; 6) KOHiCKauii maliHa, MOXOKeHHs1 K020 ocoba He MOXe MosCHUMU, y UusiribHOMY
nopsidKy (mak 3eaHa yusinbHa KoHgickayisl); 3) Mo3umueHUX acreKkmie 8UKOpUCMaHHS 3a3HaqyeHuUX rpasosux iHcmpy-
MeHmi8, SKi rons2arme y moMy, WO 80HU: @) CMUMYTolomb 0Cib, YNOBHOBaXEHUX Ha BUKOHaHHS QOyHKUilU Oepxasu
abo micyesoeo camospsidysaHHs, 00 rPasoMipHOI MosediHKu, Hacamneped — ympuMaHHsI 8i0 yHYUHEHHSI KOpYnuitHuX
3/104UHI8; 6) Hadaromb MOXIIUBICMb WIISIXOM KOHgbickauii MaliHa sumy4umu He3akoHHO 3006ymi akmueu U obepHymu ix
y 00xi0 Oepxasu; 8) CripusitoMmb 3HUXEHHIO pigHsT Kopynuii 8 depikasi; 2) ceiddamb npo me, wjo 8 YkpaiHi 30ilicHIoHMb
pearnbHi KpoKU Ha wiisixy npomudii Kopynuii; 4) nepcrnekmue 8UKOpUCmMaHHs 3asHadyeHux modernel y npomudii He3aKoH-
HOMY 36a2ayeHH!0 8 YKpaiHi.

Knto4yoBi cnoBa: He3akoHHe 36aradeHHsi; He3'sicoBaHe GaraTcTBO; koHdicKaLlis; KOpynuis; KOPYMNUiiHWA 3M04UH;
AeKnapyBaHHs; HE4OCTOBIPHA iHpopMmaLlisi; opraHizoBaHa 3MOYNHHICTb; NPe3yMnLis HEBUHYBATOCTi; TArap AoKa3yBaHHS.

BcTyn HE3aKOHHUM 30arayeHHsiM, 3anuaeTbCcs AeKnapy-
KoucTuTyuivinmii  Cya  YkpaiHu 26 mioToro | BaHHA  HEAOCTOBIpHOI  iHdpopmauii  (cT. 3661
2019 poky Bu3HaB CT. 3682 KK YkpaiHu Takoio, Lo KK Ykpainm). OgHak y npeacTtaBneHin pegakuii 3a-
He Bignosigae KoHctutyuii Ykpainu. TMicns uboro bopoHHa Hopma LOAO AeKnapyBaHHA HE MOoXe
Binbynacsa aekpumiHanizauiss HesakoHHoro 36ara- edeKTnBHO APOTUAIATI HE3aKOHHOMY 3baradyeHHIo
YeHHs. Lle o3Hauvae, Wo BigNOBIAHI KpMMiHANbHI AepxaBHUX Cﬂy?K60BLlIB.
NPOBAKEHHSI 3aKpUIOTb, @ 0COobW, SIKi HEe3aKOHHO Y 3B'A3KY i3 UMM aKTyanbHUM € (hopMyBaHHS
Habynu aKTMBW B 3HAYHWX PO3Mipax, He GyayTb | HOBOTO MexaHiamy mpoTuaii HesakoHHOMy 3Gara-
HECTW KpMMiHanbHOI BignoBiganbHOCTI 3a Ue aigHHga, | HEeHHI0. Mip vac itoro p03po6neH|-!;| cng kepyBaTucs
AKLLO, 3BiCHO, iX HE BM3HaIOTb BUHHUMM B y4uHeHHi | @KCIOMOIO Npo Te, Lo ueé CycniibHO HebeaneuHe
iHWKX 3ro4mMHiB. 3 ogHoro Goky, Binbynacs «amHic- | fBULLE HE 3fjonatit, a BUKOPUCTOBYIOUM BUKITIOHHO
Tisi» BMCOKOMOCaAO0BLIB, MigO3pIOBaHNX Y 06BUHY- | KPWUMIHANBLHO-NPaBOBI HOPMWU — 1 MOTOTIB. Lle O3Ha-
BauyeHNX Y He3aKOHHOMY 36arayeHHi, a 3 gpyroro — | ‘a€, NO-MEPLIE, WO HE3aKOHHE 3barayeHHs 63’}"0 n
M HagaHo «iHAYNbreHuito» Ha BYMHEHHSA LbOro 6W3'-_e- OaHaK 3HM3MTK 1Aoro PIBEHb MOXIMBO 1 He-
cycninbHo HebeaneuHoro AisHHs, sika Gyae AisT go | OOXIAHO, iHaKWe odHa 3 Halbinblvx 3a noTeHuia-
HOBOI oro KpuMiHanisauii (Vozniuk, 2019, p. 84). | J1OM SOACLKNX | IPUPOAHMX Pecypcis kpaiHa €Bpo-
Y TaKiit cuTyauii BaXnMBUM iHCTpYMeHTOM cTpumy- | MM OyAe opHielo 3 HaibiaHiNX Ha KOHTUHEHTI.
BaHHsA 0Ci6, YNOBHOBAXEHMX Ha BUKOHaHHA dyHkuiii | 10-APYre, He Crif irHopysaTi MOXMMBOCTI iHLIMX
Aepxasu abo MiCLLEBOro camoBpsdyBaHHs, Big yuu- | aly3en npasa, Hacamnepen UMBIBHOrO, Akl MatoTb
HEHHS KOPYNLIHUX NPaBONOpYLLEHb, NOB'A3aHNX i3 | MOTYXHI MPaBoBi iHCTpymMeHTW. MexaHism npoTugii
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He3aKOHHOMY 30arayeHH0 MOBWMHEH OyTW KOMMIEK-
CHMM 1 OXOMJtoBaTU HOPMW PI3HUX ranysen npasa.
LLlo6 po3pobuTn MmakcMmanbHO ePEKTUBHI OPUANYHI
niacTaBu BiAMNOBIAANbHOCTI 3a Le AisHHSA, BaXXNNBO
npoaHanisyBaTtu JOCBIA iHO3EMHUX KpaiH, MO3UTUBHI
Ta HeraTMBHI NPUKMagM 3aCTOCYBaHHS CXOXWUX npa-
BOBWX iIHCTPYMEHTIB.

Mpobnemn npoTuaii pisHuM opmam He3akoH-
Horo 3BaraveHHs JocnifxyBann Taki iHO3EMHi
naykosLi: J1. Baptensc (Bartels, 2010), W. Bayut
(Boucht, 2014, 2019), T.beprep, M. Mariac,
M. Mopanec, J1. Mysina (Muzila, Morales, Mathias,
& Berger, 2012), C. bikenic (Bikelis, 2017),
Ix. P. bons (Boles, 2014), [.Binwep (Wilsher,
2006), O.HOiHanti n O. 4. A. TapiHa (Dinanti, &
Tarina, 2019), P. >onbeH (Julien, 2018), K. KiHr i
M. Konnina (Collins, & King, 2013), A.-M. Mayrepi
(Maugeri, 2012), X.Hyrpoxo (Nugroho, 2018),
T. Oke (Oke, 2016), M. CimoHaTo (Simonato, 2017),
M. Tpomm (Tromme, 2019), Y. A. Yopepx (Wodage,
2014) Ta iH. Y poboTax umx OOCMiAHUKIB BUCBITNIEHO
€NeMEeHTM pi3HMX MEeXaHi3aMiB npaBoBOI NPOTUAIT
He3aKOHHOMY 30aray4eHHto, TXHi NO3UTMBHI Ta Hera-
TUBHI acnekTn. HanpautoBaHHA UMX YYEHUX MOXHa
BMKOPUCTATU Nig 4Yac po3poObfieHHs1 YKpaiHCbKOI
MOAENi MexaHiaMy nNpoTuail LbOMYy BMAY 3MOYMHHOI
DisAnNbHOCTI.

MeTa i 3aBOaHHA gocnigXeHHN

MeToto cTaTTi € BMBYEHHSA [OCBiAY iHO3EMHUX
KpaiH y 3aCTOCYyBaHHi Pi3HUX NpaBOBUX IHCTPYMEHTIB
npoTuaii He3akoHHOMY 30arayeHH0 3aansa Bpaxy-
BaHHSA MO3UTUBHUX | HEraTMBHUX MOro acnekTiB y
opMynioBaHHi KOHLENTYyanbHMX 3acag yKpaiHCbKOi
MoZeni NPUTArHEHHS OO BiANOBIgANbHOCTI Cryx00-
BMX OCib 3a Take KOpynuinHe NPaBoMOPYLLEHHS.

Buknag ocHoBHOro matepiany

3 MEeTOol BUCBITIIEHHS pearibHOT KpUMiHanbHO-
NpPaBOBOI CYTHOCTI HE3aKOHHOro 30arayeHHsi Bax-
NNBO BCTAHOBUTU NPaBUIbHY Ha3BY LbOTO 3ITOYMHY.
Y KoneHuii OOH npoTtu kopynuii Ta KpuMiHansHo-
My 3aKOHOOABCTBI AEeAKNX iIHO3EMHUMX KpaiH Te, o B
Hac Ha3nBalOTb HE3aKOHHUM 36aradeHHsM, BU3HAHO
3no4mHoMm «inexplicable wealth», wo B nepeknagi
MOXe MaTu pi3Hi 3HadeHHs. «Inexplicable» o3Havae
He3pOo3yMinuin, He3’sICOBaHU, HEMOSICHEHUN, He-
3BuyarHun towo. «Wealth» MoxHa TnymaunTn sk
GaraTtcTBO, ckapb, MaTepianbHi LiHHOCTI, JOBpPO6YT,
[OCTaToK, piBEHb XWUTTS, AOXid, akTMBK, 30ara4yeHHs
Towo. MoxnumBi pi3HOMaHITHI BapiaHTK iHTepnpeTa-
uii TepmiHa, WO NoO3Ha4ae BIQNOBIOHWA 3M0YUH,
30Kkpema, Le moxe OyTu Hesd'sicoBaHe GaraTCcTBO,
He3po3yMminun Aoxig, HenoscHeHe 3barayeHHs, He-
3p0O3yMifli  aKTMBW, HE3BMYAWHUK pPiBEHb XKUTTA.
HenosicHeHe un Hed’sicoBaHe GaratcTBo abo 36ara-
UYEHHs1 O03Hauvae, L0 MOXOPKEHHSI MEBHUX aKTUBIB €
HeBigomMuM abo neBHa ocoba He MOXe iX MOSACHUTU
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UM NiATBEPAMTU 3aKOHHICTb iX NoxomkeHHs. OgHak
He 3aBXAW Taki akTMBM MatloTb NPOTMMNPaBHE MOXO-
DXKeHHs — 3000yTi, Hanpuknag, yHacnigok YYUHEHHS
3MI0MMHY YW HLIOTO MpPaBOMOPYLUEHHs. Xova Ha-
cnpaBii ManommoBipHUM € TOW PakT, L0 HEemnosc-
HEHi aKTUBW pearnibHO MalTb 3aKOHHE MOXOMKEHHS.
3a iHwmx obcTtaBuH pgobpoyvecHUn OepxaBHUMN
cnyxboBeUb 3aBXaW 3MOXe HagaTu BignoBigHi
MOSICHEHHS UM iHLWI AOKa3n LbOoro.

3 ornagy Ha GykBanbHe TrymMayeHHs BignoBia-
HUX TEpMiHiB, noriyHo Oyno 6 cTBepaXxyBaTh, WO
ONsl BU3HaHHSA aKTUBIB HE3aKOHHMMM Chlig BCTaHO-
BWUTU MOPYLUEHHS MEBHWX MPaBOBUX HOPM, YHacri-
OOK sAKoro BignoeigHa ocoba  3b6aratunacs.
BogHoyac SKWO KMAOeTbCA Npo Hes'sicoBaHe 4un
HenosicHeHe 6araTCTBO, TO Crnig BCTAHOBWUTUM TON
aKT, WO MNOXOMXKEHHS MEBHUX aKTUBIB HE Mae
NOriYHOro NOSICHEHHS!, € HEBIOOMUM.

Tomy BUKOPWUCTaHHA TepMiHa «He3akoHHe 30a-
rayeHHa» He Uinkom Bignosigae nonoxeHHsm KoH-
BeHUii OOH npoTtu kopynuii, a oTxe, i 4OCBIAY KOH-
CTPYIOBaHHSA BIAMOBIAHUX HOPM Y KpWUMiHaNbHOMY
3aKOHOAABCTBI AesKMX iHO3eMHUX KpaiH. BogHouac
ONs No3Ha4YeHHS ManbyTHBLOI 3abOPOHHOI KPUMIHa-
NbHO-NpPaBoBOi HOpMK BapTo Byno © BigMoBUTUCA
BiJ TepMiHa «He3aKoHHe 306ara4YeHHsi», 3aMiHMBLUW
NOro Ha «Hes'scoBaHe 3barayeHHs», «He3posymine
3baraveHHsa» abo «HenosicHeHe 36aravyeHHs».

HuHi B YKpaiHi TpMBae akTvBHa 3aKOHOTBOpYa
poboTa Wwoao po3pobrneHHA HOBMX MeXaHi3miB npo-
TMAil He3akoHHOMY 36arayeHHto. I3 Uboro npueogy
cnywHo 3ayBaxye O. O.[ynopos, wo nicns Bu-
3HaHHs cT. 3682 KK YkpaiHM HEKOHCTUTYLiAHOW LS
KpMMiHanbHO-NMpaBoBa 3abopoHa MpoJoBXye OyTu
npegMeToM roCTPUX OUCKYCIA Yy Komnax BITYU3HAHUX
npaBHWKIB, NOMITUYHNX | rpOMaAcbkux aisdis. Onpu-
nogHeHHs piweHHa KCY Big 26 ntotoro 2019 poky
aKTMBI3yBano 3aKOHOMPOEKTHY poboTy, CNpsAMOBaHy
Ha «peaHimauito» BignosigHoi ctatTi KK (Dudorov,
Kolomiiets, Kushnir, & Makarenko, 2019, p. 418).

3 MeTol CTBOPEHHS HOBOI 3aBOPOHHOI KpUMI-
HanbHO-NPaBOBOI HOPMM, MPUCBAYEHOI HE3AKOHHO-
My 36aradeHHio, y BepxosHin Pagi Ykpainn 6yno
3apeecTpoBaHoO HU3KY 3akoHonpoekTie: Ne 10110 Big
28 niotoro 2019 poky (1. O. MNopolueHko); Ne 10103
Big 28 nwTtoro 2019 poky (0. B. TumoLLeHko);
Ne 10110-1 BiA 1 6epesHs 2019 poky
(C. M. KanniH); Ne 10110-2 Big 5 6epesHs
2019 poky (B. B. Yymak, H. B. HoBak); Ne 10110-3
Big 5 Gepes3Ha 2019 poky (M. Harem); Ne 10110-4
Bia 6 6epe3ns 2019 poky (tO. b. [depeB’aHko);
Ne 10110-5 Bif 12 GepesHsa 2019 poky
(€. B. Cobones); Ne 10110-6 Big 13 6epesHs
2019 poky (B. KO. MrawHuk, I'. M. Monko); Ne 10110-7
Big 13 6epesHsa 2019 poky (A. I. lkpym); Ne 10110-8
Bio 13 ©Oepe3ns 2019 poky (l. B. JlyueHko);
Ne 10110-9 BiO 14 GepesHs 2019 poky
(M. W. Monoeko, A. tO. Innenko, O. I. OcyxoBcbkuia,
0. O. MapueHko); Ne 10110-10 Big 14 6epesHs
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2019 poky (A. @. lunko); Ne 10110-11 Big 14 6epe-
3Ha 2019 poky (O. C. CotHuk); Ne 10110-12 Bia
14 6epesHs 2019 poky (T. T. OcTpikoBa,
P. C. CemeHyxa). YpewrTi-pewt poboya rpyna,
cTBopeHa Ha 6asi Komitety BepxosHoi Pagu Ykpai-
H/ 3 NUTaHb 3aKOHOA4aB4Oro 3abesneyeHHs npaso-
OXOpPOHHOT AianbHOocTi, 17 kBiTHA 2019 poky 3aTBep-
auna BnacHumn BapiaHT npoekty ctatti KK npo Bia-
noBiganbHiCTb 3a He3akoHHe 36arayeHHs (Dudorov,
& Vozniuk, 2019, p. 77-99). HeBaoBsi 3’ABMBCS npo-
ekT 3akoHy «[1po BHeceHHs 3MiH 0o KpumiHanbHoro
Ta KpuMmiHanbHOro npouecyanbHOro  KOLEKCiB
YKpaiHu Woao BianoBiganbHOCTI 3a He3akoHHe 30a-
rayeHHs» Ne 10110-g Big 5 uyepBHa 2019 poky
(B. B. KapnyHuoBa, A. A. KoxeM’'skiHa TaiH.),
a TakoxX npoekt 3akoHy «[1po BHECeHHs 3MiH Ao
OEeSKMX 3aKOHO4ABYMX akTiB YKpaiHu woao KoHdic-
Kauii He3aKOHHWX akTMBIB OCi6, YNOBHOBaXXEHWX Ha
BMKOHaHHS OyHKLiA Aepxasu abo MicueBoro camo-
BPSAYBaHHSA, i MOKapaHHS 3a HabyTTd Takux akTu-
BiB» Ne 10358 Big 3 uepsHsa 2019 poky, iHiLiaTopom
sikoro 6yB B. O. 3eneHcbkui.

AKTMBHa 3aKOHOTBOpYA AisiNbHICTb WOA0 Npo-
TUAIT KOPYNUIMHAM KPUMIHaNbHMM NPaBoMNopYyLUEH-
HAM TpMBae He nuuwe B YKpaiHi, a 1 iHWKX gepxa-
BaX, 30KpemMa Takux, L0 MakTb SK BUCOKUN, TaK i
HU3bKUWA HOEKC CNPUAHATTA Kopynuii, po3paxoBa-
Hu Transparency International.

HuHi, cnywHo 3ayBaxye Y. A. Yogepnx, cnocre-
piraeTbCs MOCWUNEHHS HaLiOHanbHOI Ta CBITOBOI
TeHAeHLUii KpumiHanisawii «BONOAIHHA HE3'SCOBaHUM
ManHoM». 3 KiHUa XX CT. HauioHanbHi, perioHanbHi
Ta rnobanbHi iHCTPyMeHTH GopoTbOM 3 Kopynuieto
PO3LUMPEHO 3a paxyHOK KpuMiHanisauii BonoAiHHA
HEe3pOo3yMirol BIACHICTIO (HEe3aKOHHOro 3barayeH-
Hs) (Wodage, 2014). Taki cycninbHO Hebe3neyHi
DisHHA B pi3HUX hopmax KpuMiHanisoBaHo B ArmKkupi
(2006), AHroni (2010), AHTurya i Bapbyai (2004),
ApreHTuHi  (1964), banrnagewi (2004), bBbyTtaHi
(2006), Bonisii (2010), BbotceaHi (1994), bpyHei-
Hapyccanam (1982), BeHecyeni (2010), [aboHi
(2003), Manani (1998), MNoHgypaci (1993), Eksagopi
(1971), Edpionii (2004), €runTi (1975), 3axigHomy
Gepesi i cektopi MNasa (2005), IHgii (1988), Kurai
(1997), Konymbii (2004), Kocta-Piui (2004), Kybi
(1987), Necoto (1999), MakenoHii (1996), Magarac-
kapi (2004), Manasi (1995), Manansii (1997), Mek-
cuui (2003), Henani (2009), Hikaparya (2008), Hire-
pii (1992), Makuctani (1999), MaHami (2008), MNapa-
reai (2004), Mepy (1991), Pyanai (2003), Cenerani
(1981), Cbeppa-lleoHe (2008), Yrangi (2009), oi-
ninniHax (1978), Yuni (1999), Amaniui (2005) Towwo.

BogHouac HaBiTb y TWX KpaiHax, ski MalTb Mo-
3UTMBHUI JOCBIA edPeKTUBHOI NpPOTUAii HE3aKOHHOMY
36aravyeHHIo, MPOOOBXYIOTb YAOCKOHanBaTn npa-
BOBI iIHCTPYMEHTU NPOTUAT LbOMY BUSABY KOPYLii.

Tak, ceHaTop E. YoppeH 2018 poky npencta-
BMMa NnaH LWOAO BUKOPIHEHHSA kopynuil y BawuHr-
TOHi, SIKWA BWUKMAAEHWA Y HOBOMY 3aKOHOMPOEKTI
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«3akoH npo 6opoTbby 3 Kopynuieto Ta rpomagcbky
pobpouecHictb»  (Anti-Corruption and  Public
Integrity Act), y sikomy KaHOugaTu B Npe3vaeHTn m
BiLle-Npe3naeHTM 3a 3aKOHOM MOBWHHI BUCBITIOBA-
TM NoJaTKOBi Aeknapalii 3a BiciM pokiB i nomiwaTn
Oyab-AKi aKTUBM, SKi MOXYTb MICTUTU KOHIIKT iHTe-
pecis, y cninun Tpact abo npogasatu ix. Hatomicte
2019 poky lManata gemokpartis y CLUA npeseHTye
HOBWI 3aKOHOMPOEKT Npo 6opoTLOY 3 Kopynuie AK
nepwuin cumeonivyHui akt (Overby, 2019).

30 BepecHs 2017 poky Cnony4veHe Koponis-
CTBO BNPOBaAMISIO HOBUI NOTY>KHUI IHCTPYMEHT pO3-
cnigyBaHHsl, BiOOMUIA SK «HE3pO3yMinui nopsigok
GaratcTBa», Yy 3akoHi Mpo KpuMiHanbHi iHaHCK
2017 poky (Julien, 2018).

BogHoyac He B ycCix kpaiHax BUKOPUCTOBYHOTb
iHCTPYMEHTM, NOB’A3aHi BUKMTOYHO 3 KPUMIHANBHO

BiAMOBIiAANbHICTIO 3a He3akoHHe 3b6aradveHHs.
DocnigHnkn 1. Mysina, M. Mopanec, M. Mariac,
T. Beprep CTBepoXylOTb, WO AEsAKi PUCAUKLIT,

Hanpuknag PymyHis, maloTb Yy CBOIX NpaBOBUX CU-
cTemax MOJIoXKEHHS1 MPO He3aKoHHe 3barayveHHs,
OAHaK BIiANOBIAHI caHKUii HE MalTb KPpUMIHANbLHOro
xapaktepy. Hatomictb Bpasunis BusHana He3akoH-
He 30aravyeHHs1 akTOM agMiHICTpaTUBHOrO MPOCTYM-
Ky. 3akoHoaaBCTBO BypyHAi HE MICTUTb MONOXEHHS
Npo He3akoHHe 36arayeHHs, OCKINbKU MOro BBaXa-
0Tb HE3AIMCHEHHMM Yepes CcKnagHolwi y dopmynto-
BaHHi 1 BIOCYTHICTb KITHOYOBUX efeMeHTiB. IHWi Kpa-
THM MPUAHANM MOMOXEHHS, sKi, X04a W CXOXi Ha
He3aKkoHHe 30araveHHsi, npoTe He obMexyTbcs
KIMFOYOBUMM €fleMEeHTaMUn LpbOro 3rno4mHy. 3akoHo-
AaBui MONOXEHHS OesikX KpaiH BMMararoTb, LWOO
06BVHYBaYeHHS OOBOAMIO HASBHICTb O0AATKOBOMO
€rneMeHTy, MNOB'A3aHOr0 3 KOHKPETHUM MpaBonopy-
WeHHsaM abo noegiHkoto (Muzila, Morales, Mathias,
& Berger, 2012).

3a3HauveHi hakTu 3acBigyyloTb, WO GinbLicTb
iHO3EMHUX KpaiH MakwTb Ha 030pOEHHI BiANOBIAHI
HOPMW Ans npoTMAiIl He3akoHHOMY 36arayveHHto,
He3BaXarun Ha Le, NPOAOBXYKTb iX YAOCKOHamM-
BaTu.

Y cBiTi HavnowupeHiwnmMn ctanu aei modesti
npaeoeoi npomudii He3akoOHHOMY 36a2a4eHHIo:

1. BuaHaHHs He3’dcoBaHoOro 30arayeHHs
37I04MHOM | MPUTATHEHHS BUHHUX OO0 KPUMIHANbHOT
BignoBiganbHOCTI.

2. KoHcpickauis marHa, NOXO4KEHHST AKOro 0co-
6a He MOXe MOSICHUTW, Yy UMBINbHOMY MOpPSiAKYy (Tak
3BaHa UMBIfnbHa KOoHicKauis).

BukopucTaHHa 3a3HayeHuX MpaBoOBUX IHCTPY-
MEHTIB Ma€ HU3KY o3umueHUX acriekmie:

1) ctumynoe ocib, YNOBHOBaXEHUX Ha BWKO-
HaHHA YHKUi gepxaBum abo micueBOro camoBpsi-
AyBaHHs, OO0 NpaBOMIpHOI MOBeAiHKW, Hacamnepesn
00 YTPUMaHHS Bi YYUHEHHS KOPYMUINHUX 3MOYUHIB.
YHacnigok BUYMHEHHSI Takux OisgHb cnyx6oBi ocobu
3000yBaloTb aKTMBU, MOXOMKEHHHA SKMX BOHU He
MOXYTb NOSICHUTW, @ OTXe, | 3afeKknapyBaTn B ycTa-
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HOBIIEHOMY 3aKOHOM MopsiaKy. 3a TakMx 06CTaBuWH
BOHM BAAlOTbCA [0 [AeKnapyBaHHA He[dOCTOBIpHOI
iHdbopmaLii, 30kpemMa LUAsSXOM: HeHagdaHHS iHdop-
Mauii Npo MarHO, AKMM BOHU NULLIE KOPUCTYHOTLCS i
sike odopMIieHe Ha iHWMX ocCib; HeBigOOpPaXKeHHs B
Jeknapauii BCiX rpolloBuUX KOLUTIB, AKMMK BOHWU BO-
noaitoTb, OCKINMbKM HE MOXYTb MiATBEPAUTM 3aKOHHE
JKepeno X NOXOMKEHHS!; BioobpaxeHHs B Aeknapa-
Ll roTiBKOBUX KOLUTIB, IKUX HEMAE i AKi BOHM NriaHy-
I0Tb HE3aKOHHO 3400yTN B ManbyTHbOMY BHACNIOOK
YYMHEHHS KOPYNUIMHMX YN HLWKNX 3[TI0YMHIB, TOLLO;

2) fae 3MOry 3a paxyHOK KoHdickauii mMarHa
BUITYYUTM HE3AKOHHO 3400YTi akTMBKM 1 0BEpPHYTU iX
y Ooxia aepxasu;

3) crnpusie 3HWKEHHIO PiBHA KOPYMUil B AepKaBi.
Hanpwvknag, J1. BaptensCc cnywHo 3ayBaxye, WO
He3pOo3yMini 3akKoHW Npo BGaraTCTBO CTPMMYIOTb MO-
TEHUIHMX 3MOYUHLIB LUMSAXOM  3HWXKEHHSA PiBHSA
NpUOYTKOBOCTI HE3aKOHHOI  OiSANbHOCTI W MOXYTb
3anobirtv 3no4ynHam, 0BMeXy4Un 34aTHICTb 3N04K-
HUiB diHaHcyBaTM CBOI ManOyTHI  3MOYMHHI  4ji
(Bartels, 2010);

4) cBigunTb Npo Te, Wo B YKpaiHi BiabyBatoTbCs
pearbHi KpOKW Ha LWsaXy NpoTuAil Kopynuii.

Posrnsgatoumn nepwy mogenb, Chig 3ayBaxuTu,
WO HeobXigHiCTb KpuMiHanisauii HenosiCHeHOro
36arayeHHs 3ymoBrieHa nesHMMmM aktopamun. Hus-
Ka KOpYMNUiMHUX 3MOYUHIB 3a CBOEIK CYTHICTIO € He
nuwe TaeEMHUMM, a W peTenbHO MPUXOBYBAHUMU.
Y4acHWKM KopynuiiHMX BiOHOCUH NepeBaXXHO Hama-
ralTbCs 36epertm B TAEMHULi YYMHEHI CYCMiNbHO
Hebe3neyHi OisHHA. Y 3B’A3Ky i3 UMM BUHHI 0COGM
YHUKaIOTb KpUMiHanbHOI BigNoOBiAanbHOCTI, a Hesa-
KOHHO 3400yTi akTMBM He nepefarTb Y Aoxig aep-
xaBu. Kopynuis, 3ayBaxylTb Yy4eHi, € TaEeMHUM
3M104YMHOM, | NPSAIMI AOKa3nW MOro BYMHEHHS CKragHo
BUSIBUTU. YCi 3anyyeHi CTOPOHM MatoTb cTumyrn 36e-
piratu TaemHuut. Lle ctBoptoe npobrnemu gnsa cu-
cTeMn KpuMiHanbHoi toctuuii  (Muzila, Morales,
Mathias, & Berger, 2012). Konn Hemae MOXNMBOCTI
B MEBHWUX BUMAZKax NPUTArHYTU KOpynuioHepa OO0
KpMMiHanbHOI BiAMOBIAANbHOCTI 3@ BYMHEHHS KOpPYM-
LiHOro 3no4nHy (3a3Bunyan yepes Bpak HeobxigHoi
OoKa3oBoi 6a3un, BM3HaAHHA AoKasiB HeJonycTMMU-
MM, KOPYMMOBaHICTb MNPaBOOXOPOHHUX | CygoBUX
OpraHiB TOL0), NPABOOXOPOHLL MOXYTb fuvLle Crnoc-
Tepiratv 3a pesynbTaTamMmu He3akOHHOro 36arayeHHst
cnyx6oBux ocib.

3a TakMx 06CTaBWH CKNAZHOLLi BUSBMEHHA LIMX
cycninbHO Hebe3neyHnx AisiHb, @ TAaKOX YHUKHEHHS
BMHHMMMK ocobamun KpuMiHanbHOI BigNoOBigANbHOCTI
3MYyCUIM 3aKOHOAABLB Pi3HUX AepXaB LiyKaTu Ha-
camnepep KpUMiHanbLHO-NpaBoBi IHCTPYMEHTHU
npoTuaii He3’'acoBaHOMY 36arayeHHIo.

KpumiHanizauis He3akoHHOro 36aradeHHs B
Edpionii, 3ayBaxye VY. A. Yomemk, Oyoe cnpusitu
CTPMMYBaHHIO Ta MOBEPHEHHIO AepXKaBHUX aKTUBIB.
MepenbavyaeTbca TakoX, WO Takui 3axig cnpuatu-
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Me NPOBEAEHHI0 Crig4vmX, NPOKYPOPCHKUX i CyQoBUX
ain y cnpaeax npo kopynuito (Wodage, 2014).

BogHovac UMM He BUYeEpnyeTbCs MO3UTUBHUN
edeKT KpumiHanisauii BignoBigHOrO CyCMiNbHO He-
6esneyHoro aisHHA. lMepeBarn 3abGOPOHHOI KpPUMI-
HanbHO-NPaBOBOI HOPMW LWOAO0 Hes’sicoBaHOro 36a-
rayeHHsa B YkpaiHi nonsarawTb y TOMY, WO BOHa €
OCTaHHIM MOXITMBUM KpUMiHanNbHO-NpaBoOBUM
IHCTPYMEHTOM MPUTATHEHHS 00 BigNOBIAANbHOCTI
0Cib, yNnoBHOBaXXEHMX Ha BMKOHAHHSA (pyHKUin aep-
XaBu, SAKi 3000ynM He3aKOHHI akTMBM BHACHIgOK
YYUHEHHS 3NOYMHY, SKUA HEe MOXHa [OOBEeCcTU B 3a-
KOHHOMY MOpsAKYy. «IHCTPYMEHTOM 3aBepLuaribHOro
py0exxy npaBOBOi NpoTuAii Kopynuii» BIYYHO Ha3u-
BaB  HOpPMYy NpPO  He3akoHHe  30arayeHHs
O. . Muxannenko (Mykhailenko, 2017, p. 4).

OpHak kpumiHanizauia Hes’dcoBaHoro 36ara-
YEHHS Mae He nuLe nepeearu, a i HedoJliku.

CnywHow BMOAETbCS AyMKa BYEHMX, SKi
CTBEPOXKYIOThb, LLO, MOMNPU LUMPOKE MiKHApPOOHE BU-
3HaAHHA KpuMiHanisauii He3akoHHOro 3baraveHHs,
BOHO He ojepano 3aranbHOro BU3HaHHA SK aHTU-
KopynuinHumn 3axig. Lis Hopma npogoBXye BUKIMKa-
TM aKTMBHIi Auckycii Ta cynepedkn. Hanbinbw
OYEeBUOHMI NOTEHUian KOHQMIKTY MiXK HE3aKOHHMM
3b0arayeHHsAM i MpaBaMu INOOMHU CTOCYETbCA K
npe3ymnuii HEBMHHOCTI, TakK i NpaBa Ha 36epiraHHs
moBuYaHHs (Muzila, Morales, Mathias, & Berger, 2012).

Heponikn 3acTocyBaHHA LbOro iHCTPYMEHTY
nonsiraloTb, Hacamnepen, Y BWUCOKIA iMOBIPHOCTI
MOPYLUEHHA HMU3KM KPUMIHANbHUX MNpoLecyanbHUX
rapaHTii, a TakoX y CKnagHollax Moro 3actocyBaH-
HSA B KOHTEKCTi CydacHUX CTaHOapTiB JOKa3yBaHHA B
KPUMiHaNbHOMY CYAOYMHCTBI YKpaiHu.

Monpu nepeBarn He3akOHHOro 3baradyeHHsa Ans
3anobiraHHs kopynuii, 3a3Hayae [x. P. bons, uewn
3I104MH MOPYLUYE OCHOBHI NMpaBa 0O6BMHYBa4YeHOro —
obmexye npe3ymnuilo HEeBUHYBATOCTi, MpaBO Ha
MOBYaHHA Ta MpuvBINen NpoTU CaMO3BMHYBAYEHHS,
a ToMy Mae OyTu 3amMiHeHUN anbTepHaTUBHUMMU
NMpaBo3acTOCOBHUMU MexaHisamamu (Boles, 2014).

KoHuenuia kpumiHanizauii He3akoHHoro 36ara-
yeHHs1, BBaxae C. bikenic, no-nepwue, € cnipHoK B
KOHTEKCTI MpOnoOpUiNHOCTI W BUKOPUCTAHHA Ti SK
OCTaHHbOro aprymeHTa (ultima ratio). [No-gpyre,
BOHa MOXe MNOpYyLWUTU MpaBo He CBiAYMTM MPOTU
cebe. lo-TpeTe, BMOaeTbCs, WO 36ip gocTaTHIX
0OKa3iB HE3aKOHHOMo 30aravyeHHs1 B KOHTEKCTi CTaH-
OapTiB KpMMiHaNbLHOro AoKa3yBaHHS € Ha3BMYanHO
CKMagHUM 3aBAaHHAM OJ19 CTOPOHU OOBUHYBAYEHHS
(Bikelis, 2017).

KoHCTpyKUis HOpMM Npo Hes'sicoBaHe 30ara-
YEHHsI € HeCTaHAapTHOW, a TOMY Taki 3M0YMHU MOo-
TpebyoTb N 0COBNMBMX NpaBun gokadyBaHHA. OgHa
3 HaWiCTOTHIWMX nNpobnem y 3acTocyBaHHi HOpPMU
Nnpo Hes’'sicoBaHe 30aravyeHHsi nonsrae B TOMy, LU0
BOHa BCTYNae B KOHQIIKT 3 Npe3yMriLielo HeBUHyBa-
TOCTi, a Takox 3 00O0B’A3KOM [oKa3dyBaHHA obcCTa-
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BVH, SKi NiANsAraloTb JOKA3YBaHHIO B KPUMIHANbHOMY
NPOBaAXXEHHi, CTOPOHOI 0OBNHYBAYEHHS.

Taka 3abopoHHa KpuMMiHanbHO-NpaBoBa HopMma
MOXe AiATU e(PeKTUBHO, AKLLO TArap AOKa3yBaHHSA
xo4ya 6 4aCTKOBO NOKNageHo Ha Migo3ploBaHOro un
06BUHYBaYEHOrO.

Tomy N He AMBHO, LLO BYEHI B3SNMNCA 3a aKTUB-
He BOOCKOHANEHHs1 MopsaKy 3acTOCyBaHHSA LbOro
KpMMiHanbHO-NpaBOBOro iHCTPYMEHTY.

3okpema, C. C. JlyT npornoHye B 3aKkOHOAaBYUM
0o0ir BBECTM MOHATTS MNpe3yMnuii BUMHYBaATOCTI 3a
He3aKOHHe 3barayeHHs, nepegycivm y TMx Bunagkax,
KONM akTMBM NocagoBoi ocobun Baratopas3oBo nepe-
BULLYIOTL 1 3aKOHHI goxoau. lNMpesymnuito BUHYBa-
TOCTi BYEHWA paguTb Thymauutu sIK 0OOB'I30K
o6BMHyBaYeHoi (migcygHoi) B Kopynuii nocagoBoi
0cobu JoBecCTU Ha CniacTBi Ta B CyAi NeranbHiCThb i
NeriTMMHICTb  OTpMMaHux (HasiBHMX) JoxofiB Ta
mawnHa (Lut, 2010, p. 11).

Taka npesymnuis BMHYBaTOCTi YacTkoBo abo B
noBHOMY ii 06cs3i aie B AesknMX iHO3eMHMX KpaiHax,
11 3aCTOCOBYIOTb Yy NPOTUAIT KOPYNUil Ta opraHisoBa-
HiM 3nouYnHHOCTI. Hanpuknag, BignosigHo o CT. 72
KK LBewnuapii, cyg BUHOCUTbL NOCTAHOBY NPO KOHGI-
CKaUilo BCiX aKTUBIB, AKi 3HAXOAATbCS B pPO3nopsi-
[PKEHHI 3MTOMMHHOI opraHisauii. Y pasi saKwo akTtmeu
3HaxoOsATbCH Yy BriacHocTi ocobu, sika Bepe ydacTb
4Yn NIATPUMYE 3MOYMHHY opraHisauito (cT. 260ter), ix
NPUPIBHIOKTb A0 TaKMX, WO 3HAaX0OATbCS Y BMacHoO-
CTi opraHisauii go Tux nip, noku He Byae gosedeHO
npoTtunexHe ("Swiss Criminal Code", 1937).

Hakasn npo Hes’sscoBaHe GaraTctBOo ABCTpanii
CNpsSIMOBaHi Ha «40XO4M Big 3MOMMHHOI AiANIbHOCTI
6e3 nNpeguMKaTHOro 3rnoYvHy». BoHM MalTb Ha METI
noganblue nocuneHHs 6opoTebu 3 OpraHisoBaHo
3MTOYMHHICTIO LUMSAXOM PO3LUMPEHHS MOBHOBAaXEHb
OepxaBu LWoAOo No3baBreHHst 3NMOYNHHUX OpraHisa-
Lin iXHbOi He3akoHHO NpuabaHoi BracHOCTI, nepe-
OYyCiM TUX Y4YaCHWKIB, LLOOO SKMX HEMAE AOCTaTHIX
OOKas3iB Ons NPUTATHEHHSA X OO0 KPUMiHanbHOI
BignosigansHocTi (Booz, 2011).

®PaKkTM4YHO npe3ymnuis BMHYBaTOCTi O3Ha4vae
noBHe abo 4YacTkoBe nepeknageHHst Taraps gokasy-
BaHHs1 Ha NiJO3pOBaHOrO Yn 06BUHYBaYeHoro. 3mi-
Hy TAraps OOKa3yBaHHS BYEHi BM3HalOTb edeKTUB-
HUM iHCTPYMEHTOM Yy BUKOpPiHEHHi kopynuii (Dinanti,
& Tarina, 2019). JocnigHukn CTBEpPAXYOTb, LWO
OAHWUM i3 KPOKiB, CNPsIMOBAHUX Ha €(PEKTMBHE BUKO-
piHEHHS1 KOpynuil, € 3acTocyBaHHS 3BOPOTHOIO
Tarapsa pokasyBaHHa (Dinanti, & Tarina, 2019).
P. XKionbeH cTtBepoxye, wo npuxuibHukn UWOs
(He3posyminoro nopsaaky 6aratcTea, Wo gie y Benu-
Kin BpuTaHii) BBaXkaloTb 3MiHY TAraps AoKasyBaHHS
camMe TUM 3axO0AoM, WO HeobxigHui ans npotugii
rnobanbHin Kopynuii Ta OpraHi3oBaHin 3MOYNUHHOCTI
(Julien, 2018). Ha aymky X. Hyrpoxo, nepeHeceHHs
TAraps [oKasyBaHHSA ChpsIMOBaHe, nepenyciMm, Ha
Te, WO6 [OOMOMOrTM MNPaBOOXOPOHHMM OpraHam
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BUSABMATU aKTUBW, SKUMW BOMOAIE MiQO3PHOBaHUM i
SKi OTPUMaHO 3Mo4YMHHUM wnsaxom (Nugroho, 2018).
BoaHoyac 3miHa Tarapsa gokasyBaHHS He O3Ha-
yae, Lo BUKMIOYHO Migo3pioBaHMn 4 obBUHYBaYe-
HUA Mae 4OBOAMTU CBOK HEBMHYBATICTb, @ CTOPOHA
00BUHYBaYeHHA He Hece Tarapsl AOKa3yBaHHSI.

HaBnaku, ronoBHui TArap AOKa3yBaHHS Bce-
Takm Mae HecTu CcTopoHa o6BuHYyBaudeHHHA. Came
CTOpOHa OOBUHYBAYe€HHHA NMOBMHHA BCTAHOBUTH, LLO
BignoBigHa cnyxboBa ocoba >xuna nosa Mexamu
CBOIX neranbHuUx ¢IiHaHCOBUX MOXIMBOCTEN abo
Mae HaamipHe 6araTcTBO, WO He Bignosigae i
odibiHum goxogam. BogHodac Ha nigo3proBaHOro
cnig noknagat o60B’s1I30K CNPOCTyBaTH LiE.

Takum 4YmMHOM, Tsrap [OKa3yBaHHS B KpuMiHa-
NbHUX MNPOBAKEHHAX LWOA0 He3akoHHoro 3bara-
YeHHS MoKNagaTMMyTb Ha Migo3poBaHOro Yn 0b6BU-
HyBa4eHOro nuLle 4YacTKOBO.

3a Takux ob6CTaBUH CryLLHOW BMAAETHCS NO3N-
Lis BYEHMX, SIKi 4OXOOATb BMCHOBKY, LUO MOKNagaH-
HSl TAraps AokasyBaHHsSI Ha 0OBMHYBAYE€HUX Yy KOPYM-
LiMHMX 3M04YMHaxX MOXe BignoBigaTM cTaHgapTam
npae niogvHK B GinblocTi topucaukuin. OgHak Ui
cTaHgapTu BUMMarawTb, LWOO ronoBHUI Tarap goka-
3yBaHHSA 3anuvllaBCcs Ha CTOPOHi OOBUHYyBa4YeHHS
(Muzila, Morales, Mathias, & Berger, 2012). NpuH-
uun  npesymnuii  HEeBUMHYBATOCTi BMMarae Big
06BVHYBaYeHHA HECTU SK NoYaTkoBWM, Tak i nepe-
KOHNMBMIA abo OCTaToOYHU THArap AoKasyBaHHS B
KpuMiHanbHux npouecax. CTopoHa 06BMHYBaY€eHHS
NMOBMHHA HaJaBaTU [OKa3W KOXHOMO ernemMeHTy 3110-
YuHy. Jlvwe y BUMHATKOBUX BuUNagkax obBUHyBaude-
HAA  3000B'A3aHMA  HECTUM [OKa30BUIN  Tdrap
CTOCOBHO MEBHUX MaTepianbHUX Ta/abo MopanbHuX
€NeMEHTIB 3IT0YMHY, Y AKOMY Oro 06BMHYBAYyOTb.
Lle BinbyBaeTbca B pasi, AKLWO 3aKOH YTIfOE Cnpoc-
ToByBaHy chopmy npesymnuii (goka3oBol npesymn-
Lil) CTOCOBHO NEBHUX MaTepianbHWX Ta/abo mopa-
NbHUX €NEMEHTIB 3M04YMHY, L0 CTAHOBUTb 3HA4YHY
3arposy ansa rpomaacbkocTi (Wodage, 2014).

YacTkoBe NOKMafaHHA TAraps AokalyBaHHS Ha
nigo3ptoBaHoOro Yn o6BMHYBAYEHOrO CrpUsie BCTa-
HOBMNEHHIO OO’EKTMBHOI ICTMHM B KPWMiHaNbHOMY
NPOBaKEHHI, @ TAKOX HENPUTAMHEHHIO OO KpUMiHa-
NbHOI BiANOBIAANbHOCTI HEBUHHMX OCIO, Mmonerwye
npouec NPUTATHEHHS OO0 Takoi BiANOBiAANbHOCTI
ocib, Aki HesakoHHO 3baraTunucs.

Akwo ocoba Habyna akTMBM B 3aKOHHWUIA CMO-
cib, BOHa 3aBXan 3MOXe BMCMOBUTU CBOI apryMeHTH
OO0 3aKOHHOCTI HabyTTa Takmx akTuBiB. | HaBiTb
AKwo 6yaoyTb MEeBHi CyMHIBW, Cnif 3acToCcOByBaTy
npaBuno npo Te, WO BCi CYMHIBU LWOAO0 JOBEOEHOCTI
BMHM OCOOM Tnymayatb Ha ii kopucTtb (Vozniuk,
2019). Apxe pu3MK 3aCymKeHHS N NOKapaHHSA He-
BMHHUX OCi0O BMMarae Big cycninbCTBa BigdaBaTu
nepesary BUNpaBAaHHIO 3NOYMHLIB, @ HE NOMUNKaM
y 3acymxeHHi HeBUHHMX ocib (Wodage, 2014).
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BogHouac, KpiM  KOpYMUiNHUX KPUMiHaNbHMX
npaBonopyLleHb, CnywHo 3ayBaxye [. Yinwep,
HeobxigHO nepenbaunTn agmiHicTpaTUBHI NpaBono-
PYLWEHHSA (MPOCTYMKK), O BUMAarawTb HanexHoro
BeAeHHs piHaHcoBoro obrniky Ta geknapadii npo
poxoan (Wilsher, 2006). Taki npaBonopyLlleHHs
OOMOBHIOKTb MeXaHiaM npoTuail  He3’sicoBaHOMY
30aradyeHHI0 Ta AeKnapyBaHHIO HELOCTOBIPHOI iH-
dopmaLii HeoBXigHUMKN enemMeHTamu, po3LLNPIOTb
Noro Mexi, NiaBULLYIOTb eDEKTUBHICTb.

BuB4yeHHs CygoBOI MpakTUMKM  3aCTOCYBaHHS
KpMMiHanbHO-NpaBoBOi HOPMU NPO He3akoHHe 36a-
rayeHHsa B AesikuX iIHO3eMHUX KpaiHax 3acBigyye, Wo
BOHa He 3abes3nedye edekTy, $KOro OdikyBanu
3aKoHoAaBLi LMX KpaiH.

Hanpwuknag, 3rigHO 3 NPOKYPOPCbKUM 3BiTOM, Y
JlnTei 2017 poky 6yno npoBefeHo 32 OOCYAOBi po3-
cnigyBaHHA Npo He3akoHHe 30aradveHHsi, 29 cnpas
Oyno 3akpuTo, y cyg 6yno nepegaHo Tpu cnpasm.
HacTtynHoro poky cyam nepLuoi iHCTaHUil Bunpasaa-
nm 10 o0ci6, a 3acyaunu nuwe ogHy ocoby
("V Litve, 2018").

IHwi iHcmpymeHmu npomudii He3aKOHHOMY
36a2ayeHHI0. Y4YeHi MNpPOMOHYTb 3acTOCOBYBaTU
iHWY Moaenb NpoTuAil He3akoHHOMY 36arayeHHIo —
uusinibHy KoHgbickauiro.

3okpema, C. bikenic Ha nigcrasi aHanisy npo-
6nem, ski BuMHWMKanu B JIMTBI Ha wWwnAxy BnpoBa-
[PKEHHs1 Cy4acHOro npasBoOBOro MexaHiamy KpumiHa-
ni3auii He3akoHHOro 3daradeHHsl, JOXOAUTb BUCHOB-
Ky, WO KOHLenNuis KpumiHanisauii He3akoHHoro 36a-
ra4eHHs BUSIBIISIETbCA MEHLU MEPCNEKTUBHO, HidX
KOHLUenuis umBinbHOT KoHdickauii (Bikelis, 2017).

Ha nymky T. Oke, nuiwwe nepexia Big napagurmm
KpMMiHanNbHUX 3axodiB 40 Binblu XOPCTKUX LMBINb-
HUX MOXe eqEeKTMBHO NpoTUAIATN 30inbLUEHHIO
KiNbKOCTI eHaeMivHMX iHumaeHTiB B Adppuui — yyacTi
AepXaBHUX AigdiB y (PiHAHCOBMX 3r0YMHaXx, cnps-
MOBaHMX Ha ogepXaHHsA ocobucTol BUroam 3a paxy-
Hok akTuBiB gepxasu (Oke, 2016).

3akoHM Npo KOHAICKaLil0 aKTUBIB, CTBEPIKYE
M. TpomMM, € NOTY>KHUMM IHCTPYMEHTaMU, HagaHUMK
NPaBOOXOPOHHUM OpraHamMm Ansd nNpoTuaii 3MOYUHHO-
CTi Ta KOpynuii LWNAXOM 3axOnfeHHs He3aKOHHO
oTpuMaHux akTueiB. Pi3Hi npaBoBi MexaHi3amMu Ha-
JalTb MOXINMBICTb Bnagi noseptatn aktusn. OguH
3 TakMx nigxogdiB, SAKWA 3aKpINNeHUn $K He-
obor’sskoBa Bumora B KoHseHuii OOH npoTtu kopy-
nuii, rpyHTYeTbCA Ha 3axojax, WO [03BONATb
KOHcpickyBaTU akTMBM 6€3 NPUTANHEHHA OO0 KpUMI-
HanbHOI BignoBiganbHOCTI. 3a3Buyan Ue KoHdicka-
Lis aKTMBIB, sika He I'PYHTYETbCA Ha OOBUHYBarbHO-
My BMpPOKY, abo Tak 3BaHa UMBiNbHa KoHdickauis
(Tromme, 2019).
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OCHOBHi aprymMeHTN Ha KOPWUCTb BUKOPWUCTaHHS
UMBINBHOrO npouecy B NpOTUAIT  3MOYUHHOCTI
M. Konnin3z i K. KiHr 3B0asTh 40 Takoro:

1) BUKOPWCTaHHS UMBINbHOrO MPOLECY Mae 4u-
Maro npouenypHux BUrod, Ski o4eBUaHI 3 ornaay Ha
HWXKYMI piBEHb CTaHAApTIB AokadyBaHHA — GanaHc
MOXIMBOCTEN, LO 3acCTOCOBYOTb Y UMBINIbLHOMY
npoLeci, i Ton dakT, Wo He NOoTPIOHO BCTaHOBNMIOBA-
TW BUHY OKpemoi ocobu;

2) TpaauUiRnHUA  KPUMIHANBbHUA NpoLec 4acTto
po3rnagarTb K HeadekBaTHUMA AN 3aCTOCYBaHHSA
00 NeBHUX hOpM 3MOYMHHOCTI, Takux SIK OpraHiso-
BaHa 3MOYMHHICTb, OCKINbKW MPEeACTaBHUKIB IXHIX
HaMBULLMX iepapXiYHMX pPIBHIB BBaXanu HeOoOCsK-
HUMW 118 KPUMIHaNBbHOIO 3aKOHY;

3) UMBINbHMI NPoOLEC € 3HAYHO €(PEKTUBHILLIMM i
OOUINbHILINM, HiXK BinNbl rPOMI3OKUIA KPUMIHANBbHWIA
npoLec;

4) yCyHeHHs1 (PiHaHCOBUX CTMMYMIB A0 BYMHEH-
HS 3MOYNHIB;

5) umBinbHa KoHICKaLia He nparHe NPUTArHyTH
00 KpMMiHanNbHOro NnokapaHHH, BOHa BUKOHYE nepe-
AyCiM NpoqinakTU4Hi, BiAHOBMNIOBAsIbHI Ta CTPUMY-
BanbHi OyHKUii, OCKinbkM 3abupae kanitan Ans
ManbyTHBLOI 3MOYMHHOI AifnbHOCTI, No3basnse oco-
Oy BMroam Big 3nMoYMHHMX JOXOAIB, 30inbLIye BUTpa-
TV Ha BYMHEHHS 3M104MHY, WO NiABULLYE NMOBIPHICTb
MNOro BUSIBNEHHS Ta 3aCymXXeHHsS1 BUHHOI 0cobu;

6) He MOXxHa gonycTutwh, Wwob ocoba mana ko-
pUCTb Bi 3NOYMHY, a UMBINbHa KOHdicKauia € cum-
BOMIYHOK OYHKLUIEID, LLIO AEMOHCTPYE AK CYCninbCT-
BY, TaK i MPABOOXOPOHHMM OpraHam, Lo 3104MH He
aae 3moru 3baratutumca (Collins, & King, 2013).

Kpim 6e3ymoBHMX nepeBarax LMBInbHOI KOHAIC-
Kauil B npoTuaii He3akoHHOMY 30aravyeHHio, 3acTo-
CyBaHHSAl LbOro MpaBoOBOro IiHCTPYMEHTY Mae W
HesamueHi acrekmu.

3okpema, M. TpoMM CRyLWHO 3ayBaxye, WO BU-
KOpUCTaHHA KOHiCcKaLil akTUBIB, sika HEe I'PYHTYETb-
cs Ha o06BMHYyBanbHOMY BUpPOKY, abo Tak 3BaHOI
LUMBINbHOI KOHQDicKkauii, € cnipHuMm. be3 geskunx 3a-
X0Z4iB 3axUCTy BOHa Moxe OyTn npobrnemaTtuyHoto,
OCKiNbKW Mnocdrae Ha npaBa BMAcHOCTI, Noknaaato-
yncb Ha crablwi npouecyanbHi rapaHTii Ta 3axucT
npas NIOOUHK, NOPIBHAHO 3 TUMWU, SIKi 3aCTOCOBYIOTb
Yy KpUMiHanNbHOMY CyAOYMHCTBI. Lle cTaHOBUTbL He-
Ge3neky B KpaiHaX, y SKUX CTPYKTYpu NpO30POCTi 1
nig3BiTHOCTI NOTPEDYIOTb YAOCKOHANEHHS, A€ HU3b-
KOO € WMOBIPHICTb, WO 3a3HavyeHa KoHdicKkauis
Oyae HeynepemkeHO BUKOpPUCTaHa Afsl OTPMMAaHHS
KopynuiiHnx goxogis. Lli npobnemn Takox npusse-
nn 0o 3aKnuKiB BUKOPUCTOBYBATWU KOHDICKaUilo ak-
TUBIB, Sika He ['PYHTYETbCA Ha OOBUHYBaNbHOMY
BMPOKY, OZHOYAaCHO 3 MONOXEHHAMU, nepepbdade-
HYMU B KpUMiHansHomy npoueci (Tromme, 2019).
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Ha gymky A.-M. Mayrepi, pisHi coopmun koHdic-
Kauii TakoX nignarawTb KPUTULI Ha HaLiOHaNbHOMY
piBHi, 3 orNsAy Ha ix CyMICHICTb 3 npe3ymnuieto He-
BWHYBaTOCTI, NPUHLMMNOM MNPOMNOPLIMHOCTI Ta 3axumc-
TOM npae BnacHocTi (Maugeri, 2012).

OpgHa 3 ronoBHUX Npobnem, SKy NopyLuyTb Y
3B'A3KY i3 LMBINbHOK KOHiCKaUiel akTuBiB, 3ayBa-
xye V. BayuT, nonsarae B Tomy, LLO BiAnoBigay Moxe
OyTM nosbaBneHuin OesKUX OCHOBHUX rapaHTin, AKi
3a3BMyal HagawTb BignoBigady B KpUMiHaNbHOMY
npoueci, ceped HWUX i Npe3ymnuis HEeBUMHYBATOCTI
(Boucht, 2014).

Ha aymky M. CiMoHaTO, OCTaHHIMM pokamu cu-
cTeMy LMBINbHOI KoHcpickauii B [py3ii HeogHopa3so-
BO OCkap)XyBanu B cygi. Lia cuctema Hagae moxnu-
BiCTb NPaBOOXOPOHHMM OpraHam noBepTaTu Hesa-
KOHHi abo He3’sacoBaHi akTUBW, HAaKOMUYEHi aepxaB-
HMMK MocagoBMMKM ocobamu, 06BMHYBaYyBaHUMUN B
neBHMX 3ro4vvHax, 6e3 ix 3acymkeHHs (Simonato,
2017).

12 TpaBHa 2015 poky y cnpasi «[oriTiase Ta
iHWi npotn pysii» (piweHHs Ne 36862/05) €CIJ
yXBanuB, WO KOHdicKauisd MarHa KOMULIHBLOI Aep-
»KaBHOI NocaaoBoi ocobu He nopylye €BpONencbKy
KOHBEHLUito 3 npaB nognHu. Cyn OiAWoB BUCHOBKY,
WO AepxaBa BCTaHOBWMa crnpaBeanveui GanaHc
Mk 3acobamu, BMKOPUCTAHUMKM Ons KoHdickauii
ManHa 3asiBHUKIB, i CyCniflbHUM iHTepecoM Yy nNpoTu-
Aii kopynuii B gepxasi. CTOCOBHO npaBa Ha cnpa-
Beanusui cynosun posrnag €CIJ1 scTtaHoBuMB, WO
3asIBHUKM BigMOBUNWCSA Big cBoro npaesa Gpatu yuy-
acTb y po3rnsAgi, OCKINbKM He 3’ABUNUCSA Ha CyLOBUNA
po3srnsga ("Ecthr property confiscation”, 2015).

MonoxeHHsa nNpo He3po3yMmine 6GaraTcTBO
OCTaHHIMW poKkamMu YCnilHO BUKOPUCTOBYIOTL B ITa-
nii ctocoBHo Mmadii. lMiBHiYHa TepuTopia i 3axigHa
ABCTpanisi TakoX MalTb CXemu Hes'sicoBaHoro Oa-
ratcTBa. 3okpema, 2003 poky B [liBHiIYHIA TepuTopii
Ta 3axigHin AscTpanii ©yno Buny4yeHO noHag
40 mnH ponapis CLUA y Burnsagi MMOBIPHO 3MOYUH-
HMX aKTUBIB y MeXxax MONoXeHb MpO He3’sicoBaHe
GaratctBo (Bartels, 2010).

3acTocyBaHHs NeBHOI NpaBoBOI MoAeni NpoTu-
Aii Hed'sscoBaHOMy 30araveHH0O Mae nepesaru Ta
Hegonikn. OgHak edEeKTUBHICTb X 3anexuTb Big
HM3KN (pakTopiB, Hacamnepen OCOOMMBOCTEN CU-
CTEMU HOPM W IHCTUTYTIB ranysen npasa B MNeBHil
KpaiHi, a TakoX piBHA peanisauii uux HopMm. Matouu
HaBiTb igeanbHy MoAenb nNpaBoOBOi  NPOTUAIT
He3'sicoBaHOMY 306ara4yeHHlo, MOXHa He [OoCArTU
HeobXioHMX pe3ynbTaTiB y NPOTUAIT LbOMY HeraTuB-
HOMY KOPYMUINHOMY SIBULLY Y 3B’SI3KY 3 HU3bKOK
edeKTUBHICTIO peanisaLii npaBoBUX HOPM Yy NEBHIN
KpaiHi. 13 uboro npusoay n. Bay4yt cTBEpoXye, WO
e(EeKTMBHICTb KOHQICKaLil aKTUBIB 3anexuTb Big
edeKkTMBHOI poboTn cucteMn KoHdpickauii 3aranom
(Boucht, 2019).

85

HaykoBa HoBU3Ha

HaykoBa HOBM3Ha cTaTTi nondrae B TOMy, WO B
Hil BUCBITNEHO MNO3UTUBHI W HEraTMBHI acnekTu
BUKOPUCTaAHHA ABOX MoAerfien npaBoBOi MNpoTuail
HEe3aKOHHOMY 3barayeHH1o: 1) BU3HaHHSA
He3’AIcCOBaHOro 3b6arayeHHs 3r04YMHOM i NPUTATHEH-
HA BUWHHUX OO KPMMiHanNbHOI BigNOBIAANbHOCTI;
2) KoHicKauii MarHa, NOXOMKEHHS AKoro ocoba He
MOXe MOSACHWTU, Y UUBINbHOMY Nopsgky (Tak 3BaHa
umBinbHa KoHdickauia). Kpim Lboro, cchopmynboBa-
HO npono3uuii Wwoao ix ePeKTUBHOr0 BUKOPUCTAHHS
3aranom i B YkpaiHi 3okpema.

BucHoBKu

BukopuctaHHs TepmiHa «He3akoHHe 36arauyex-
HA» He UinkoMm Bignosigae nonoXxeHHsaM KoHBeHLii
OOH npotu kopynuii, a oTxe, i 4OCBIQY KOHCTPYIO-
BaHHS BigNoBIiAHUX HOPM Y KPUMiHANIbHOMY 3aKOHO-
0aBCTBI Aesiknx iHO3eMHUX KpaiH. BogHouac ans
MO3Ha4YeHHs1 ManbyTHBOI 3aBOPOHHOI KPUMIHANbHO-
npaBoBoi Hopmu BapTo 6yno 6 BiamoBMTUCS BIg
TEepMiHa «He3aKoHHe 3baradyeHHs», 3aMiHMBLUWN OTO
Ha «He3’sicoBaHe 30aradeHHsa», «He3po3ymine 3ba-
ra4yeHHss» abo «HenosicHeHe 30aradyeHHs».

[eski cydacHi KopynuinHi 3N04MHK, 0O SAKUX Ha-
nexaTb, Hacamnepen, Hes'sicoBaHe 3baraveHHs Ta
AeKrnapyBaHHs HedoCTOBIpHOI iHdopmadii, noTpe-
OyloTb HOBWX NIOXOAIB OO0 X BUSABMEHHS, po3cnigy-
BaHHS Ta MPUMNWHEHHS. Y 3B’A3KY i3 UMM Yy CBITi Han-
MOLUMPEHILLUMM CTaro BUKOPUCTaHHA ABOX MoAeren
NpaBoBOi NPOTUAIT  HEe3aKOHHOMY 30arayeHHto:
1) BU3HaHHSA He3’sicCOBaHOro 30arayeHHs 311I04MHOM i
NPUTATHEHHST BUMHHUX A0 KPMMiHaNbHOI BignoBiga-
NbHOCTI; 2) KOHICKaLis ManHa, NOXOMAXEHHS SIKOro
ocoba He MOXe MOSICHUTW, Y LMBINMbHOMY MOPSAAOKY
(Tak 3BaHa uuBINbHa KOHicKaLis).

BukopucTaHHA 3a3HaYyeHUX MpaBoOBMX IHCTPY-
MEHTIB  Mae  HU3KY  MO3UTMBHWX  acCrekKTiB:
1) cTumynioe 0cCiD, YNOBHOBaXEHMX Ha BUKOHAHHSA
dyHKUiM gepxaBm abo MiCLLEBOro camMoBpPsSoYBaHHS,
00 npaBOMipHOI noBeAdiHkW, Hacamnepen — OO0 YT-
pUMaHHA BiO YYMHEHHSI KOPYMUINHUX 3ITOYUHIB;
2) Hagae MOXNUBICTb LUMAXOM KOHdpickauii mariHa
BUITYYUTU HE3AKOHHO 3000YTi akTnBKM 1 06epHyTH iX
y Ooxia aepxasu; 3) CPUSE 3HUXKEHHIO PiBHS KOpY-
nuii B gepxasi; 4) 3acsigyye, Wo B YKpaiHi 3ginc-
HIOOTb pearnbHi KpOKM Ha LINaXy NpoTuaii kopynuii.

EdekTnBHICTL BUKOPUCTaHHA MoAeni BCTaHOB-
NEHHS1 KpUMIHAMbHOI Bi4NOBIganbHOCTI 32 HE3AKOHHE
36arayeHHs 3anexuTb Big CTaHAapTiB JOKAa3yBaHHS
B MEBHIN KpaiHi. [i HeOonikn MoB’sA3aHi 3 BUCOKOK
WMOBIPHICTIO KOHAIIKTY 3 OKPEMUMMU MONOXEHHAMU
KPUMIHANbHOrO MpoLecyanbHOro 3akoHO4AaBCTBa,
Hacamnepeq 3 npesymnuielo HeBUMHYBATOCTi, Tdra-
pem OoKa3yBaHHS1, NPaBOM He CBigYMTW NpoTu cebe
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Ta uYneHiB CBOEI CiM’I. AKWO TdArap OokKasyBaHHSA cTaTkiB. Y NpPOTUNEXHOMY BMMNagKy Take ManHOo
LiNKOM NOKMageHUn Ha CTOPOHY O6BMHYBAYEHHS, TO nignarae koHdickauii. OgHak HasiBHi 1 NeBHi Heao-
3aCcTOCyBaHHSA Liei Moaeni Bkpan ycknagHeHe, Mau- nikn, NOB’sI3aHI 3 HU3bKUM PIBHEM rapaHTi 3axXuCTy
xe 6es3pesynbTaTtuBHe. ToMy OfHiel0 3 yMOB ii | npaB NOAMHKM, NOPIBHAHO 3 TUMM, SIKi 3aCTOCOBYHOTb
yCnilHOro (pyHKUIOHYyBaHHA € 3MiHa CcTaHdapTiB | y KpuMiHanbHOMY Mpoueci (30kpema BiACYTHICTb
JOKa3yBaHHA, 30KpeMa NOoKnafeHHs 00OoB’A3Ky Ha npesymnuii HeBUHyBaToCTi). BogHouac poss’sizatu
00BVMHYBaYeHOro JOBECTUN 3aKOHHICTb MOXOMMKEHHS Lo NpobrnemMy MOXITMBO LUSISAXOM MiABULLIEHHST CTaH-
MariHa, CTOCOBHO £KOro € nigo3pa wWofo Koro 0apTiB OOKa3yBaHHS, He 3BO4SYM X OO0 TUX, SKi
HEe3aKOHHOCTI. BMKOPUCTOBYIOTb Y KPUMiHANbHOMY MPOLECI.
lMepcnekTMBHIWOW  BUOAETBCA  KOHicKauiqa HuHi gna YkpaiHu, 3 ornsay Ha cyvacHi cTal-
MawHa, MOXOMKEHHS sIKoro ocoba He MOXe MOACHW- | OapTM [OoKa3yBaHHA B KPUMMIHANbHOMY MNPOLEC,
TW, Y UUBINbHOMY Nopsaky, 6e3 npuTarHeHHs ii oo OnTMManbHO BMOAETLCS MOAErb LUMUBINbHOI KOHMDI-
KpuMiHanbHOI BignosigansHocTi. [Nepesaru ii, nopi- | ckauii He3’acoBaHOro GaraTcTBa, OCKINbKWM BOHA He
BHSIHO 3 iHWWMMW CTaHOapTaMy JoKa3yBaHHs, nonsi- | notpebye kapAvHanbHMX 3MiH [0  LMBINTbHOMO
raloTe y TOMy, WO Bignosigay 3060B’sisaHun Oyge | 3akoHO4aBCTBa.
MOSICHUTU [KEPENIO MOXOKEHHA CBOIX HaAMIPHUX
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Foreign Experience of Legal Counteraction to lllegal Enrichment:
Conceptual Foundations

The purpose of the article is study the experience of foreign countries in applying various legal instruments
counteract illegal enrichment in order to take into account its positive and negative aspects in formulating the conceptual
foundations of the Ukrainian model of prosecution of chargeable officials for such a corruption offense. The article apply
the concept of scientific methods,as follows: terminological, systemic-structural, formal-logical, comparative-legal. The
theoretical basis for the study is the work of foreign scientists, the provisions of the UN Convention against Corruption,
the legal norms used to counteract illegal enrichment, as well as the practice of their application in individual countries.
The scientific novelty of the article lies in the fact that it discloses the positive and negative spectra the usage two
models of legal counteraction to illegal enrichment. These are: 1) recognition of unclear enrichment as the crime and
bringing the perpetrators to criminal responsibility; 2) the confiscation of property, the origin of which a person cannot
explain, during so-called civil confiscation. In addition, proposals for their effective use in general and in Ukraine in
particular are formulated. According to the results of the study, conclusions are drawn: 1) refusal to use the term «illegal
enrichment» by replacing it with «unclear enrichment» or «inexplicable enrichment» when designing new instruments to
counter illegal enrichment in Ukraine; 2) the identification of such models of legal counteraction to illegal enrichment,
which nowadays have become the most widespread in the world: a) recognition of unclear enrichment as the crime and
bringing the perpetrators to criminal responsibility; and b) confiscation of property whose origin cannot be explained
during so-called civil confiscation; 3) the positive aspects of the use of the said legal instruments, which consist in the
fact that they are: a) stimulate persons authorized to perform functions of the state or local self-government, to lawful
conduct, primarily to refrain from committing corruption offenses; b) allow to remove illegally acquired assets and turn
them into state revenue during the confiscation of property; ¢) contribute to the reduction of corruption in the state;
d) testify to the fact that real steps to counteract corruption are being taken in Ukraine; 4) prospects of using these
models in counteracting illegal enrichment in Ukraine.

Keywords: illegal enrichment; unclear wealth; confiscation; corruption; corruption crime; declaration; inaccurate
information; organized crime; presumption of innocence; burden of proof.
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CynoBMMK KOHTPOIb 3a 3AINCHEHHAM HersfacHol JisNbHOCTI:
MiXkHapoAHUW [ocBia

Memoro cmammi € aHarni3 iHo3eMHo20 00c8idy peanisauji cydo8o20 KOHMPOITO 3a 30iUCHEHHSIM HeannacHoi OisifTbHO-
cmi npasoOXOPOHHUX oOpaaHie. BidrnosidHo Ao nocmaeneHOi Memu OKpec/ieHO maki 3asdaHHs: Cxapakmepusysamu
cyb’ekmig cydoeo20 KOHMPOJI nid Yac opeaHizauii HearnacHoi QisiribHOCMI MPaBoOOXOPOHHUX OpaaHie IHO3eMHUX depkas;
3’sicysamu HanpsiMu U ocobrueocmi peanizauii cy0o8020 KOHMPOIIHO 3a NPOBEeOeHHSIM HeanacHuUX criddux Oiti 8 iHO3eMHUX
KpaiHax; ecmaHosumu criegiOHoWeHHs cy00ieCbKko20 ma iHWUx eudie CaHKUiOHy8aHHSI HearacHoi OisilbHOCMI 8 Pi3HUX
KpaiHax; 3 0251510y Ha MixXHapoOHul Aoceid, susieumu rpobriemu, siKi BUHUKU M0 Yac 3arnposadkeHHs QoyHKUIT cydoeoeo
KoHmMposito Ha cmadii docydosoeo criidcmea 8 YkpaiHi. Memodosoeis. [1id Yac docnidxeHHs1 6y/10 8UKOpUCMaHo 3a2arlb-
HOHayKoei ma crieyjianbHi Memoodu. onoeHUM o0bpaHo 3azanbHuUli dianekmu4Hul Memod HayKo80&20 ri3HaHHS, W0 Hadae
MOXIIUBiCMb 8UB4YUMU Pasosi, (hyHKUIOHaIbHI, opeaHizayitiHi ma rpouedypHi acriekmu peanizauii cydo8020 KOHMPOIo 3a
30ilicHEHHSIM HearacHOI QisiIbHOCMI MPaBoOXOPOHHUX Op2aHie pi3Hux KpaiH. Ceped crneuianbHUX Memoodie O0CHIOKEHHS
6yrio 3acmocoeaHo maki: icmopuko-rpasosuli (0r1s 3’ACy8aHHsI OKPEMUX acriekmie CmaHOB8MEeHHS U pO38UMKY iHCmumymy
cyd08020 KOHMPOJIO 8 KPUMIHAIbHOMY MPOUeEci); Memod cucmemMHo20 aHasidy (0r1s O0CniOXKeHHST rpasosux HOPM, WO
peanameHmyroms nopsadok 30iliCHEHHSI cy008020 KOHMPOJSTIO 3a Hear1acHoH OiSiNTbHICMIO 8 KPUMIHaIbHOMY MPpo8adXeHHi);
cucmeMHO-cmpyKkmypHul (0nsi cmaHoeneHHs1 3micmy 00CriOXys8aHUX Kamea2opil | npasosux 18U, hopMy8aHHS MOHSI-
milIHo-KameaopiarbHO20 anapamy); NopieHsTbHO-NPasosuli (055 NMOPIBHAMbHO20 aHari3y epeayntoeaHHs cy0o8020 KOHM-
oo 3a HeanacHor OiSNIbHICMIIO MPagBoOXOPOHHUX Ope2aHie y 3akoHoGascmei pi3Hux kpaiH). Haykoea Hoeu3Ha ompuma-
HUX pe3ynbmamie rosseac 8 yOOCKOHaNeHHi meopemuyYyHo20 PO3YMIHHS 3micmy peanizauii cydo8020 KOHMPOSo 3a
poeedeHHsIM HearacHoi OisiibHocmi Ha cmadii docydo8020 po3ciidysaHHsl, @ makoxX 30iliCHEeHHI cUCMeMHO20 aHarnily
cydacHuUx ceimosux modesieli mako2o KOHMpPOJsIo Onsi ornmumi3auii 3a3Ha4eHo20 HarnpsMy cydoeoi OififlbHOCTI Y 8iMYU3HSI-
HIll KpuMiHanbHIt rocmuuii. BucHoeku. Y binbwocmi kpaiH 00HUM 3 egheKkmueHuX 3acobig supilieHHs1 numaHHs dompu-
MaHHS PornopuitiHocmi Mix 3abesnedyeHHsIM KOHCMUMmyUitiHUX rnpae ocobu ma nposedeHHsIM Heas1acHoi ¢rid4qoi disiribHOC-
mi nid 4ac docydoeozo po3cridysaHHs1 € hyHKUiOHy8aHHsI 0ieg020 cy008020 KOHMPOJIO, OCHOBHUM 3a80aHHSIM SIKO20 €
8USIBNIEHHSI Ma MNonepedKeHHs1 He3aKOHHUX PilueHb Yu pearidauii He3akoHHO 8MOMUB08aHUX 3ax00ig npouecyarnbsHO20
npumycy, wo npu3eo0simp 00 MOPYWEHHS OCHOBHUX 2apaHmosaHux KoHcmumyuieto npas (i ceobod noduHu. Cy6’ekmom
peanizaujii pyHKuii cydoeo2o KOHMpPoso 3a 30iliCHEHHSIM Hea1acHoI disinbHOCMI, 8i0nogidHo Ao 3akoHoOascmea binbuiocmi
KpaiH, € cnidquti cydds1. 3ag0siku 8rposadKeHHI0 8 KpUMIHaIbHUU npoyec YKkpaiHu docridxeHo20 iHecmumymy pieeHb 3axu-
cmy OocHO8HuUX rpas i ceob00 MOUHU ma 2pomadsiHuHa i@ Yac 30iliCHEHHS1 HeanacHoiI disnibHocmi Ha cmadii 0ocydo8o20
po3cnidysaHHs 3a2aniom Habuxaembcsi 00 MixkHapoOHUX cmaHOapmig. BoOHouac iMrnnemeHmauis 3a3HaqyeHUX rosioXeHb
Cyrnpo8odXXyembCsl BUHUKHEHHSIM HU3KU rpobriemHux acriekmie. Onnke, nideanuHu QyHKUIOHy8aHHS iHCmumymy criidyo2o
cyd0i 8 YkpaiHi nompebyromb rnodarnbwio20 pehopMy8aHHsI WIISIXOM onmumidauii ma rocurneHHsi toeo diesdamHocmi 3
02150y Ha no3umugHuUl doceid iHO3eMHUX KpaiH.

KntoyoBi cnoBa: cygoBuii KOHTPOMb; MiXKHApPOAHWIA OOCBIA; CrigYMn CyAasi; HernacHi Aii; NpoKypop; [O3BinN.

Bctyn Y KOHTEKCTI BOOCKOHAasrieHHsA peanisauil uboro

Mpouecn pechopmMyBaHHs CUCTEMU KpuUMiHanb- | BUAY CYAOBOI AIANbHOCTI NPeAMETOM  BUBYEHHS
HOI 10CTULIi, WO TpMBaloTb Yy GinbliocTi nocTpaasH- | HayKOBUIB € Cy4acHwit MWHapOD.HWI_ AOCBIA, 30Kpe-
CbKUX KpaiH, O3HAYeHi 3anpoBa/KeHHsIM eBponei- | Ma KOMUWHIX paasiHebkux pecnybnik. Lliei nocsin
CbKUX CTaHAapTiB JOTPUMAHHS NpaB MioavHW. Bopg- | WOAO HU3KM aKTyarlbHUX NMUTaHb Aae 3Mory edek-
HOYaC PU3NKWN HeJOTPUMAHHS MPaB YYaCHWKIB KpW- TMBHO 1 ONepaTMBHO BUKOHATU ;_J,e_ﬂKi 3aBfaHHA Ta
MiHanbHOMO NPOBAKEHHS, 30KpeMa i yac npose- | PO3B'sI3aTM npobnemwm, VF'OB’F'?»aHI I3 3anpoBapkeH-
OEHHSA HernmacHux cniguux Ai Ha ctagii JocynoBoro HAM y 3aKOHOAABCTBO W MPABOOXOPOHHY MPaKTUKY
po3cnigyBaHHs, 3anuwalTbCs OOBOMi  BUCOKUMM y_Kp_a"'HV' a”_PO6OBaHV|X ONTUManbHUX pilleHb, 3aco-
(Kozachenko, 2018; Uvarov, 2018). HasiBHicTb GiB i MeToAlB. .,

YCTaAHOBIEHNX 3aKOHOM MeXaHi3MiB KOHTPOIo 3a AHani3 npobnem 3piiCHeHHs CyHAOBOTO KOHTPO-
30iCHEHHAM LMX [l B yMOBax OfHo4acHoro nocu- | 710 3@ NPOBEAEHHAM HErNacH1X Criaqmx. A _6yB
NEeHHs1 KOHCTUTYLINHUX rapaHTii npaBs i ceobop oco- | NMPEAMETOM NOCNIKEHb YHEHUX y ranysl KpumiHa-
61 Mae BaXNMBE 3HAuYeHHsl, cTae edekTMBHMM | JIPHOTO MpoLecy, KpUMIHanICTUKK i onepaTuBHO-
IHCTPYMEHTOM MpOTMAji 3MounMHHOCTI. OfHUM 3 Ta- | POSLIYKOBOI AisiNbHOCTI. ACMekTn okpecrieHoi npo-
KX MexaHi3MiB € CY[OBWI KOHTpOnb 3a nposeaeH- | Onematuku susdann M. B. Barpiii, O. M. baHaypka,

HFM HermacHoi gisnbHocTi Ha crapii pocygoeoro | P- |- Bnaryta, C.O.Tpunerko, O.M.[Ipossos,
cnigetea, WO nepepﬁaqae BTPYYaHHSA Yy Cd)epy C.B. er.KOB, O'_ |. KosaueHko, B. A. KOJ'IeCHI/If,
NpUBaTHOrO XNTTA 0cobu (Murdoch, 2018). C. C. Kyainos, [1. V1. Hukmcbopuyk, M. A. Toropetibkii,

I. B. CepBeubkuit, [I. b. CepreeBa, €. [1. Ckynuu,
C. P. Taries, P. M. lexaBuos, M. €. LLlymuno Ta iH.
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BoaHoyac komnapaTuBIiCTCbKi enemMeHTM B [OChi-
[PKEHHSAX HayKOBLIB HE 3aBXaW I'PYHTOBHO BUCBITNE-
HO, TOX PO3POBIIEHHST OKPECIeHOI TEMAaTUKN NoTpe-
Oye noganbLIOoro 4ooNpautoBaHHS 1 NOrMMOIeHHs.

MeTa i 3aBOoaHHA QocnigaXeHHs

MeTa cTaTTi — NpoaHanisyBaTtn 4OCBI4 iHO3eM-
HUX KpaiH WoAo peanisauii CyJoBOro KOHTPOMO 3a
30IMCHEHHSIM HernacHol AisafbHOCTI NPaBOOXOPOH-
HUX OpraHiB..

3aBaaHHA cTaTTi:

— BM3HA4MTM OCHOBHI LiNi Ta cxapakTtepusysaTtiu
cyb’ekTiB CyQoOBOro KOHTPOMIO Mig 4ac opradisauii
HernacHoi JAisiNbHOCTI  MPaBOOXOPOHHUX OpraHis
iHO3eMHUX AepXKaB;

— 3’dAcyBaTu HanpsiMmn 1 0cobnMBOCTI peanisauii
Cy[OBOrO KOHTPOSO 3a 34INCHEHHSAM HernacHux
cnigumx Oiv B iHO3eMHMX KpaiHax;

— BCTAHOBWUTM CMiBBIAHOLIEHHSI CYAAIBCbKOro Ta
iHLUMX BWAIB CaHKLiOHYBAHHSA HErnacHoi AisinibHOCTI
B Pi3HUX KpaiHax;

— Y KOHTEKCTi Mi)KHapOAHOro A0oCBidy BUSABUTU
npobnemu, siKi BUHMKNN B NPOLECi 3anpoBagKeHHS
dYHKLIT Cya0BOro KOHTPOSO Ha cTagil nonepeaHbo-
ro poscrnigyBaHHS y BiTYM3HAHOMY KpUMiHanbHOMY
npoLeci.

Buknap ocHoBHOro marepiany

CynoBuin KOHTPOMb 3a BUKOHAHHAM HermnacHux
cnigumx ai Mmae Ha MeTi CTBOPUTM OOAATKOBI rapaH-
Tii 0BrpyHTOBAHOCTI pilleHHs, Wo npuimae ocoba,
fka 34incHioe poscnigysaHHsA. OgHak He BCi Hernac-
Hi cnigyi gii € o6’ekToM cygoBoro koHTpono. Kpim
cyodi, YHKUIAMU CaHKUIOHYBaHHA Takux Ain Hagi-
NeHOo 1 iHWWX y4acHMWKIB AocynoBoro cnigcrea. 3a-
NEexXHO Big 0CcobnMBOCTEN HaLiOHANbHOrO 3aKOHO-
AaBcTBa Ui (PYHKUii BMKOHYIOTb MPOKYPOPW, MiHi-
CTpW, cneuianbHO YMOBHOBaXeHi nocagosi ocobw.
Y pi3HUX JdepxkaBax Mexi CydoBOro KOHTPOMO Ta
Moro cniBBigHOLWEHHA 3 iHWWUMK BMAaMu (nepesBax-
HO NMPOKYPOPCBKNM) pisHATbCA (Stepanov, 2016). Ha
nocTpagsHCbKOMY  MNPOCTOpi  cepefn  Aepxas-
pedopmaTtopiB Nigepom y 3asHayeHin cdepi, 6e3-
nepeyHo, € Jlatsincbka Pecnybnika. Y uUin kpaiHi BCi
nepenbadeHi KpMMiHaNbHUM MpouecyanbHUM KOAekK-
COM TaeMHi [fii (KOHTpOMb NneranbHOI KOPECNOHOEH-
Lii; KOHTPOMb 3acobiB 3B’A3KY; KOHTPOSb AaHMWX, O
3HaxoOATbCA B €NEeKTPOHHIN iHbopmaLinHii cucte-
Mi; KOHTPOSb BMICTY TpaHCMbOBaHUX AaHuX; ayaio-
KOHTpOSb Micusi abo 0cobu; BiAEOKOHTPOSb Micus;
CMOCTEPEXEHHS | CTEXEHHs1 3a ocoboto; cnoctepe-
EHHs1 3a 00’eKTOM; cneuianbHUA CNigYnin ekcnepu-
MEHT; OTPUMAaHHS 3paskiB, HeobXiaHuUX Ans nopi.-
HAMbHOrO JOCNIMXEHHs, Yy crheyuianbHUMn Ccnocio;
KOHTPOIb 3MTOYUHHOI AiANbHOCTI) NPOBOAATE nuLle 3
gossony cygy (ct. 212 KIK JlaTeincekoi Pecny6ni-
kn) ("Ugolovno-protsessualnyi kodeks", 2005).

Y KK JlutoBcbkoi Pecnybniku KinbkicTb 3akpin-
NEHNX TAEMHUX Oil MeHLWa (BMiMKa MOLITOBOI Kope-
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CMOHAEHL,T; 30iIMCHEHHA KOHTPOSO iHhopmauii, Lwo
nepegaeTbcsl 3acobamMy TenekoMyHiKaLlinHoi Mepe-
Xi, Ta ii 3HATTS; Aii mocagoBux OCi6 A0OCYLOBOro
cnigctea 6e3 po3kpuTTs ocobu; imiTauis obcTaBuH
YYUHEHHST 3M0YUHY; NPUXOBAHE CMOCTEPEXEHHS),
npoTe BCi BOHM TaKOX MNOTPebyloTb CyaAiBCbLKOro
possony ("Kryminalno-protsesualnyi kodeks", 2002).

Cratta 132.2 KMK Pecnybnikn Mongosu ne-
penbavae, wo 3 15 3acpikcoBaHux y Kogekci Taem-
HUX OiA Takuin 0O3BiN HEOOXigHWA Ons NPOBEeAEHHS
BOCbMU (0OCTeXeHHs xuTna Ta/abo ycTaHoBKka B
HbOMY aypgio-, Bigeo-, boTo- N KiHoanapatypwu gns
BEOEHHSI CMOCTEPEXEHHS | 3anncy; CrnocTepPeXeHHs
32 XWUTMOM 3 BUKOPUCTaHHSM TEXHIYHMX 3aco0biB, L0
3abe3nevyloTb 3anuc; NPOCIYyXOBYBaHHSA i 3anuc
neperosopiB, 3anuc 306paxkeHb; 3aTPUMaHHA, BU-
BYEHHsl, nepefaya, ornag abo BMiMKa MNOLUTOBUX
BiANpaBneHb; MOHITOPWHI 3’€4HaHb, WO Hanexartb
00 TenerpaHUX Ta ENeKTPOHHUX MOBIOOMMEHD;
MOHITOPUHI abo KOHTpOmnb hiHAHCOBUX onepauin i
AoCTyn Ao diHaHCOBOI iHbopMaLii; JOKYMEHTyBaH-
HA 3a OOMNOMOrol TexHiYHUX 3acobiB i meToaiB, a
TakoX nokanisauis abo BiacTexeHHs vepes rnoba-
nNbHY cuctemy nosuuioHyBaHHa (GPS) um 3a gono-
MOrOH iHLIMX TeXHi4YHMX 3acobiB; 306ip iHopmauii
BiJ MocTavanbHKKIB NOCNYr eNeKTPOHHUX KOMYHiKa-
uin). PewTy cim gin (ineHTudikauis aboHeHTa, Bna-
CHMka abo KopucTyBaya CUCTEMU ENEKTPOHHUX
KOMYHIKaLii 4n TOYkM AOCTyny A0 iHopmauinHoi
cucTemu; BidyanbHE CMOCTEPEXEHHHA; KOHTPOIb
nepegadi rpowwen abo iHWWX MaTepianbHUX LiHHOC-
Ten, OTPUMaHUX LUMSIXOM BMMaraHHsl; po3sLlykoBa
OiANbHICTL Mg MPUKPUTTSAM; TPaAHCKOPAOHHWUA Ha-
rMs4; KOHTPOfbOBaHa MOCTaBKa; KOHTPOSibOBaHa
3aKynka) caHkuioHyTb npokypopu (“Ugolovno-
processualnyi kodeks", 2003).

B EcTtoHcbkih Pecnybniui 5 i3 10 3adikcoBaHmx
y KINK TaemMHux Ain (TaemMHuin ornsg nowToBuX Bia-
npaBreHb; TAEMHUA KOHTPONb abo NPOCNyxoByBaH-
Hs1 iHbopMmaLlii; NpMxoBaHe MPOHUKHEHHSA OO0 Gyais-
ni, NPUMILLEHHs, TPAHCNOPTHOro 3acoby, TepuTopito
3 0OMEeXeHMM JOCTYMNoM; NpUXoBaHe MPOHUKHEHHS
B KOMM'IOTEPHY CUCTEMY; iHCLIEHYBAHHSI KpUMiHanb-
HOro NMPaBOMOPYLUEHHA) NPOBOAATL 3 4O3BONY CyaAi
nonepegHbLOro cnigcrtea. BogHovac npokypopu Ha-
0alTb J03BiN Ha NPUXOBAHE CrNOCTEPEXEHHS, Npu-
XOBaHMI 30ip MOpPIBHANbHUX 3paskiB, NpoBeAeHHs
nonepefHix ornagis, NpUXoBaHWM ornag i 3amiHy
peyen, a TakoX Ha BUKOPUCTaAHHA MNONILENCLKOro
areHTa ("Ugolovno-protsessualnyi kodeks", 2003).

Y Pecny6niui KasaxctaHi ons oTpumaHHs [o-
3BOJly Ha MPOBEAEHHS OnepaTUBHO-PO3LLYKOBUX
3axofiB YrNOBHOBaXeHi OpraHW He 3BepTaloTbCs 3a
NoroMKeHHsaM [0 cyaAdis, BiONOBiOHI MOCTaHOBU YX-
BaroTb NPOKYPOPW, LLO, Ha AYMKY OESKUX YYEHUX,
CyTTEBO crpoLuye npoueaypy (Sakovskyi, 2018).

Y 3aKOHOOABCTBI €BPOMENCHKMX KpaiH MOXn-
BiCTb i HEODXIifHICTb 3aCTOCYBaHHSA CaHKLiOHOBaHUX
CyOOM HernacHux cnigymx Ain 3ymMOBIieHi KOHKpeT-
HUMKU cknagamu 3nouunHiB. Crartti 70673, 70674
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KIMK ®paHuii mictaTb nepenik ocobnneo Hebesneu-
HUX 3SI04MHIB, 3a SKMMMK CydoBa noniuia 3 403BONY
cyay 3a 3BepHeHHsIM npokypopa (cT. 70675-706791)
MOXe MpOBOAWUTU MOHITOPUHr (cT. 70680), iHINb-
Tpauito (cT. 70681-70687), nepexonneHHs TenedoH-
HWX NEeperoBopiB, NIMCTYBaHHA 3a JOMOMOrOK 3aco-
6iB TenekomyHikauii (cT. 706%), Bigeo- abo aygio-
KOHTPOMb MEpPeroBopiB 4Yv iHWWX AiN Yy NEBHOMY
micui (cT. 706%), nepexonneHHs OaHuX, WO Mic-
TATbCA B KOMM'IOTEPHUX cuctemax (cT. 7061021—
706102-6),

KIMK ®enepatmeHoi Pecnybnikn HimeyunHu Ta-
KOX MICTUTb nepenik HernacHux 4in nosniuii, aki BoHa
3[iACHIOE 3 JO3BONY CyAy 3a 3BEPHEHHSIM NMPOKYPO-
pa B pasi BUMHEHHS BM3HadeHux y cT. 98a, 100a,
100c, 110a KOAEeKCy TSHKKUX Ta OCOBMMBO TSKKUX
3M04MHIB. Takumu JisiMn, 30Kpema, €: HaknageHHs
apewTy i BUiIMKa nowToBo-TenerpadHoOi KOPECnoH-

neHuii (cT. 99); KOHTPOSb TenekoMyHikalin
(ct. 100a), aygioBidyanbHUA  MOHITOPUHI  Micust
(kmntna) (ct. 100C); BCTaAHOBMEHHS MiCLE3Haxo-

DKeHHA MoO6inbHoro pagiotepmiHana (cT. 100i);
BUKOPUCTAHHA TaEMHUX areHTiB ANd po3KpUTTS 3510-
ymHiB  (cT. 110a), cnocTepexeHHss noniuii  3a
ocoboto, TpaHcnopTHMM 3acobom (cT. 163e, 163f)
(ZNaldak, 2014, p. 108, 109).

Cnig akueHTyBaTK Ha TakoMmy nigxoni eBponem-
CbKMX KpaiH i BUKOPUCTOBYBATW MOro, 3BaXarun Ha
Te, WO YMMano BITYM3HAHMX HAYKOBLIB K OOHY 3
npobnem, NoB’A3aHNX i3 3anPOBamKEHHSM HCTUTY-
TY HernacHux cnigyumx din y aocygosBomy npoBa-
DPKEHHi YKpaiHW, BU3Ha4yalTb BiACYTHICTb yCTaHOB-
NEHNX KPUTEPIIB LLOAO CTYNEHS TSPKKOCTI 3MOYMHIB,
nig 4Yac poscrnigyBaHHs SKMX MOXMMBE Ta OouinbHe
3[0iNCHEHHS HernacHoi OifanbHOCTI.

PisHaTbCs Takoxk cyb’ekTn cyandiBCbKOro KOHT-
ponto LWOAO NPOBEAEHHSI HernacHux Adin, npote B
OinbloCTi KpaiH Taki NMOBHOBAaXEHHsI Mae crigvuin
cyonsa. NMpo BBegeHHA OO cknagy yYaCHWKIB OOCY-
AOBOro cnigctea cnig4oro cyaai, KpiMm YKpaiHw,
3a8BUNN  BXE LWICTb MOCTPaAsiHCbKUX OEepXKaB:
JlutoBcbka Pecnybnika, EcToHcbka Pecnybnika,
JNateiiceka Pecnybnika, Pecnybnika MongoBa,
Pecnybnika KasaxctaH i Kuprusbka Pecny6nika.
Kpim Toro, npo Hboro nagetbcsa B npoekti KMNK Pec-
nybnika BipMeHii. Y HaykoBux [gKepenax nosBy
Takoro cyb’ekta A4OCYA0BOrO CriACTBa NOB’A3Y0TH i3
3an03NYEeHHAM MO3UTMBHOMO AOCBIQY repMaHCbKOi
MoZeni Moro opraHisauii, ge aHanoriyHi dyHKuil
BMKOHYE «CYOAs MOMEepenHboro pPo3CrigyBaHHsS»
(cynns-pisHasau). Moro ronosHe 3aBOaHHS
3abe3neynTn NEeriTMMHICTb OKpeMux [JOKasiB Y
crpasi. Takui cyaaa HagineHun WMPOKUMM MOBHO-
Ba)XXEHHSIMM, 30Kpema: BUPILLYE NMUTaHHA NPO B3ATTA
nig apewT abo TMyacoBe yTpMMaHHs y ncuxiatpu-
YHOMY CTaLioHapi, TMMYacoBe BUNYYEHHSI BOLINCHb-
KOro MOCBIQYEHHS; CaHKUiOHYe OOLIYK Ta BUIMKY,
TenedoHHe MpPOCNyXOBYBaAHHS; BUKOHYE (DYHKLIT 3
NPOTOKONIOBaHHA MNoKasaHb cBiakiB Towo. OpraHu
noniuii He MoXyTb 6e3nocepeHbO 3BEpPHYTUCA OO0
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Takoro cyagi, Kpim TepmiHoBuMx Bunagkis. Moniuis
NMOBWMHHA cnoyaTKy anenoBaTy [0 BiAMNOBIAHOIMO
NpoKypopa 3 NPOXaHHAM MPO BHECEHHSA KNOMOTaHHSA
0o cyny. BogHouac gie npaBuno, 3rigHo 3 SiKUM CyT-
TeBe OOMEXEeHHA OCHOBHUX MpaB Moxe OyTu 3acTo-
COBaHe nuile CyooMm, Xxoda B AesiKMX HesigknagHux
BMNagKax Take pilleHHS NPOKYpop MOXEe npunmMaTu
ogHoocoboso (Bondiuk, 2017, p. 53).

AHani3 oCHOBHMX 3acap 34iMCHEHHSA OOCYOOBO-
ro npoBagxeHHs y ®PH, 30kpema B 4aCTuHi (pyHK-
LiOHYBaHHS CUCTEMW CYAOBOro KOHTPOSO, 3acsid-
yye, WO nig 4Yac pecopmMyBaHHSA YKpaAiHCLKOro
KpUMiHarbHOro npoLecyansHOro 3akoHogaBCcTBa 3a
B3ipeub Oyno B3sITO came HiMeLbKy Mogenb Koro
opraHisauji. Cnig BM3HaTK, WO 3a3HadeHa MoAenb
obrpyHTOBaHO ObpaHa sk 3paskoBa, ampke y OPH
cucTemMa CyaoBOro KOHTPOM € Hanbinblw posrany-
XKEHOI Ta [eTanisoBaHol, MOPIBHAHO 3 iHWWUMHK
KpaiHamn. Y UbOMY KOHTEKCTi Take OpiEHTYBaHHS
BiTYM3HSIHOTO 3aKOHOAABLSA € LINIKOM MO3UTUBHUM i
CXBarnbHUM. [HCTUTYT CygoOBOro KOHTPOSto (cnigyoro
cyagni) B HimevunHi 3axgun 6yB HeBig €MHOK ckna-
[OBO0 CyA0BOI CUCTEMMU L€ KpaiHW, a 3roqoM eBo-
nouioHyBaB | BAOCKOHamNBaBCA pasoM 3 Helo.
B YkpaiHi dyHKUiOHye cygoBa cuctema, WO AOCi
3HaxoOMTbCa Ha cTagii peopMyBaHHA Ta He MNo3s-
Oynacsa aesikux o3Hak pagsHCbKOi, sikin He OyB npu-
TaMaHHWUIN CYOOBWUIA KOHTPOIb Y TakMxX Mexax.

Y Tpysii pyHKUiT cyqoBOro KOHTponio Ha etani
JOoCyOoBOro  poscnigyBaHHa — 34iINCHIOE  cyaoas-
marictpat. Y  gucepTauiiHoOMy  OOCHigXEHHi
C.T. KoHoBanoB o6CTOKE MO3ULit0, 3riAHO 3 KO
FPY3MHCBKUI IHCTUTYT cyagdi-marictpata 6yno yTBo-
peHo He 3a 3paskom ®PH, a 3a aHrno-
amepukaHcbkuM. MpoTte marictpaT y CLWA, cTBep-
OXKye aBTop, — Le He nuwe cyb’ekT nonepegHboro
poscrnigyBaHHsl, SKUW  KOHTPOMIOE  pPernpecuBHY
AianbHICTb noniuii, a ocobnunea naHka cygoBoi CUC-
Temu. Cdpepa 1Moro JisnbHOCTI BUXOOUTH 3a MEXi
nonepegHLOro CrigcTea Ta KpMMiHanbHOro npouecy
3aranom. Y pysii uum TepMiHOM MO3HayalTb Cya-
O10 panoHHOro cyay, cdpepa fisanbHOCTI sikoro 06-
MeXeHa KOHKPETHOK  CYAOBOK  [LiNbHULEHD
(Konovalov, 2018, p. 131).

YpaxoByoun No3uLito HayKoBLUS Ta LiNKOM Mo-
OiNa4YM MOro CKenTUUM3M LLIOAO OKPEMUX Hanpsimis
pedopMaTopCbKol  AisnbHOCTI B NOCTPagsiHCbKUX
KpaiHax, 3ayBaXnMmo, L0 3aCTOCYBaHHSA aHanoriYHoi
TepMiHonorii B 3aKkoHOAABCTBi He 03Hayae HeobXia-
HICTb nNepenmaTn BCi (oYyHKLUIT 03Ha4yeHoro cyb’ekrta
OOCYLOOBOro po3chigyBaHHs, a Moxe 6yTu Bukopuc-
TaHa BUMKIIOYHO ANd  OpMyBaHHS  OHOBIIEHOI
CUCTEMU CYO0YCTPOIO.

EnemeHTn cygoBOro KOHTPOSO 3a HErmacHMMu
cnigyMmmun gisMn Ha etani nonepeaHbOro cnigcrtsea
HasBHI N Yy NOCTPaddAHCLKNX AepXaBax, e He Bia-
Oynoca pedopMyBaHHsS KpMMiHANbHOIO npolecya-
NbHOrO 3aKOHOOABCTBaA CTOCOBHO BKIIOYEHHSA [0
KIMK okpemux yactuH (rnas, posfinis ToLL0) npo
perynioBaHHA HernacHoi cnigyol dianbHoOCTi Ha cTa-
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ail  pocygoBoro  poscrigyBaHHsl.  3okpema, Y
KIMK Pocincbkoi Pepepadii 40 NOBHOBaXeHb cyny
nig 4ac [JoCydoBOro MpOBaKeHHs1 (4.2 cT. 29)
("Ugolovno-protsessualnyi kodeks", 2001) BigHece-
HO TaKOX BUKIMIOYHE NpaBO MpUAMAaTU PiLlEHHS Npo
HaknagaHHs apewTy Ha KOpecnoHAEeHUito, HagaHHS
A03BOMy Ha ii ornsg Ta BUIMKY B YCTaHOBaXx 3B’A3KY
(n. 8); Npo KOHTPOMb i 3anUC TenegOoHHMX Ta iHLWNX
neperosopie (Kaluznina, 2017). Kpim Pocincekoi
depepalii, cyaoBuiA KOHTPOSb 3a 34INCHEHHSAM He-
rMacHMX CnigyMx Ainl y 3asHadeHux BuLLe nocTpa-
OSHCbKMX KpaiHax nepegbaveHo Takox y npouecya-
nNbHOMY 3akoHoAaBcTBi AsepbariaxaHcbkoi Pecny6-
nikm (ct. 445 KIIK) ("Ugolovno-protsessualnyi
kodeks", 2000), Pecnybniku BipmeHii (rn. 33 KI1K)
("Ugolovno-protsessualnyi kodeks", 1998) Tta Pec-
nybnikn Tampkukmctany (cT. 35 KIK) ("Ugolovno-
processualnyi kodeks", 2009). Y Pecnybniui bino-
pyci (cT. 213, 214 KIK) ("Ugolovno-protsessualnyi
kodeks", 1999) noctaTHbO A03BOMY (CaHKLii) NPOKy-
popa, y TypKMeHiCTaHi HaknagaHHa apewTy Ha Ko-
pecrnoHAEHLUi0 30iINCHIOTL MiCNst OTPUMAHHSA CaHK-
uii npokypopa abo 3a yxsanoto cyay (cT. 281 KIK),
a NpoCNyxoByBaHHsi TenedOHHUX MNeperoBopis —
nvwe 3a caHkuieto npokypopa (cT. 283 KIIK)
("Ugolovno-protsessualnyi kodeks", 2009).

BignosigHo go KIMK Pecnybniku Y30ekucTaH,
KMONOTaHHA MpO apewT MOWTOBO-TenerpapHnx
BignpaBneHb O4HOOCODOOBO po3rnggae Ccyoasl paw-
OHHOro (MiCbKOro) cyay 3 KpuMiHamnbHUX Crpas,
OKPY>XHOro, TepuTopianbHOro BIMCbKOBOro cyay 3a
Micuem MpOBaKeHHs Ai3HaHHA abo nonepeaHboro
cnigctea (cT. 166!). BogHoyac npoCnyxoByBaHHS
neperoBopiB, SKi Nigo3ptoBaHW, 0OBUHYBAYEHU Ta
niagcyoHun Beaytb TenedoHom abo iHWKMK nepero-
BOPHUMW MpUCTPOsiMUK, Nepenbavae, BianosigHO A0
cT. 170 KK Pecnybnikn Y36ekuctaH, anstepHaTMBHe
CaHKUiOHYBaHHA npokypopoMm abo yxBanow cyay
("Ugolovno-protsessualnyi kodeks", 1994).

Lli kpaiHm oB’egHye Te, WO CyAOBUM KOHTPOIb Y
HMX He MOLLMPIOETECH Ha BCi TAEMHI CNocobu 36mpaH-
Hs iHdbopMaLii, 30Kpema Ti, WO BperyrnboBaHi 3aKOHOM
npo ornepaTnBHO-PO3LLYKOBY AiAnbHICTb. Lle, Ha aymky
OEeAKMX y4eHUX, MPU3BOANTb A0 MOPYLLEHHS npaB ocib
i BIACYTHOCTI MOBHOLIHHOIO CYCMifIbHOrO KOHTPOMO B
uin cpepi (Banchuk, 2014, p. 11).

3 ornagy Ha AocBifg KpaiH poMaHo-repMaHCbKoi
npaBoBOI CUCTEMM, 3ayBaXKUMO, LIO iHCTUTYT cnig-
yoro cyadi (kpim yxe 3sragaHoi ®PH) akTuBHO 3a-
CTOCOBYIOTb Taki KpaiHu, sik ®PpaHuysbka Pecny6ni-
ka, Weenuapis, Itania, Koponiscteo Benbria, Kopo-
niscteo HigepnaHan. Y KpuMiHanbHMX npouecyarnb-
HMX KOAEKCaxX UUX AepxaB 3anpoBadKeHO MnpoLecy-
anbHoro cyb’ekta — cnigyoro cyaaro, sikviA, He Npui-
Maroun cripaBy [0 CBOrO NPOBaKEHHS, BUPILLYE AesKi
NATaHHSA WOoaO0 nonepeHix poscrigyBaHb KpUMiHanb-
HOI CrpaBu, 30KPEMA CaHKLiOHYBaHHSA MNpPOBEOEHHS
HernacHux cnigumx giv (Bondiuk, 2017, p. 53).

B aBcTpincbkoMy KpvMiHanbHO-NpouecyanbHOMY
3aKOHOOABCTBI TaKOX € IHCTUTYT Ccnigyoro cyaAi.
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BignosigHo go Bumor KIMK ABcTpii, pilueHHa npo
KOHTPOMb 3a nepepayero MoBigOMIIEHb 3a AOMNOMO-
ror 3acobiB 3B’A3Ky yXBasoe Cyd MepLloi iHCTaHu;i,
SKUA 30JIACHIOE Harnsag 3a NpoBaMKEHHAM Ai3HaHHS
Ta cnigctea. BogHovyac y HeBigknagHux Bunagkax
Take piWeHHs Moxe OyTW MPUNHATO OOHOO0COGO0BO
cniguvMm cypaero 3 noganblivM OTPUMaHHAM OO3BO-
ny cygy nepuwoi iHcTaHuii (Tahiiev, 2015, p. 100).
OpHak HeoBXigHO 3ayBaXUTW, WO BHACMiAOK ynpo-
BagkeHHs pedopmu 2008 poky NOBHOBaXKEHHSA
cnigyoro cyadi B UM KpalHi 3HAYHO 3BY3UNUCA
W Yy NpakTuui KpuUMiHanbHOro MpoLecy nepeBaXae
NPOKYPOPCBKMIA Harnag, agxke GinbLlWiCTb NOro A He
noTpebytoTb A03BONY Cyaq,.

LLMpoKMMN NOBHOBAXXEHHAMW CTOCOBHO BYK-
HeHHSA BinbLOCTi npouecyanbHUX Ain 3@ BMACHO
iHILIaTMBOIO BUPI3HAETLCA cnigumni cynas dpaHuy-
3bKOi MOAEN KpMMiHANbHOIO CyAOYMHCTBA. 3rigHo 3
KpUMiHanbHO-NpoLecyanbHUM 3aKOHO4aBCTBOM
®dpaHuy3bkoi Pecnybniku, crnigumin cyaasa Lnisixom
OOr'pyHTOBAHOrO pillEHHs, MiCNA O3HAWOMIEHHS 3
OYMKOI MPOKypopa, MoXe BMNOBHOBaXUTU odiLepiB
CyQoBOI noniuii, Wo AitoTb 3a Cya0BUM JOPYYEHHAM,
YCTAHOBUTU OyOb-KMA TEeXHIYHUMI NpuUCTpin ans
BUSIBMEHHs, 30epexeHHsl, nepegadi abo 3anwucy
cniB, ckasaHuMx Oyab-KMM Yy NMpUBATHOMY 4YM KOHdi-
OEHUINHOMY TEeKCTi, NpUBaTHUX YU TPOMaACLKUX
Micusax, aBTomobinsx, abo 3o06paxeHHs 6yab-koro B
npmBaTHOMY Micui 6e3 3rogm ocib, Npo AkMX igeTbcs
(Babhrii, & Lutsyk, 2017, p. 274).

Y KpaiHax aHrno-amepuKaHCbKOI NPaBoBoi CiM’i,
3okpema Benwkinn bputaHii Ta CLUA, cyqoBuin KOHT-
ponb € BUSIBOM KOHCTUTYLOHaNiaMy Ta CKnagoBolo
CUCTEMU «CTPUMYBaHb i NpoTMBar» NpUHUMNY noAi-
ny Bnagu, nporonoweHoro OCHOBHVMM 3aKoHOM.
Y umx KpaiHax CydoBUIN KOHTPOIb Y KpUMiHANbHOMY
npoueci € enemMeHToM 3aranbHOI CUCTEMU CYAOBOro
Harnsay.

Y Benwkin BpuTaHii BU3Ha4eHHs CyaoBOro KOoH-
TPOM Ha cTagdii 4OCYAOBOr0 PO3CHiAyBaHHS BXU-
BalOTb YMOBHO, 3 Ornsdy Ha Te, WO B aHrnincbKin
cucTeMi  KpMMiHambHOrO Mpouecy Hemae Takoi
caMmocCTiiHOi cTagii. KoHTpomnb 3a npoBeAeHHsM
HernmacHux crigyux Ain y uin kpaiHi He obMexyeTbcs
0[HOOCOOOBUM HaJaHHSAM BigMNOBIAHOIO JO3BONY Ta
3anexuTb Bif BMAY 3AiicHoBaHoro 3axopy. locta-
HOBY MNpO BWIMKY KOpecnoHAeHUii Hagjae MiHICTp
BHYTpIWHiIX cnpas. OgHak peanisauia Takux nocTta-
HOB BiOOYyBaeTbCA 3a y4yacTio BULIMX MOCaZOBUX
oci6 [JOepxaBHMX oOpraHiB Bnagwu, 30Kkpema Aansi
30IACHEHHS KOHTPOM Mpem’ep-miHicTp Benukoi
BpuTaHii npusHavae cneuianbHO BMNOBHOBAXKEHOIO
(komicapa), JisanbHICTb AKOro 3abesnevye HanexHun
Harnsg 3a 34iMCHEHHSIM | BAKOHAHHSIM MOBHOBaXXEHb
Ta O00OB'A3KIB  MPaBOOXOPOHHWMW  OpraHamu.
BogHoyac [03Bin Ha npoBedeHHS MOHITOPUHIY
GaHKiBCbKkMX oOnepaui y uin kpaiHi Hagae Cyna
KopoHu abo BepxoBHuWIA cya, 3 Ornsigy Ha Xapakrep
po3cnigyBaHHs.
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Y CLUA, Kpim cyOoBOro KOHTPOJSIO TakoX mne-
peabayeHo npouenypy OTPUMMAaHHS BHYTPILIHLOBI-
OOMYNX OO3BOMIB Ha NPOBEAEHHS HU3KU HEernacHux
cnigunx pin. lMpokypopu Ta cnigyi, 9ki 3 gossony
cyny 3AINCHI0ITb 3anucu TenedOHHUX PO3MOB i
Bigeo3anucn, MOBUHHI OOTPUMYBATUCSA MOMOXEHb
denepanbHOro 3akoHy npo nepexonfieHHst iHgop-
Mauii, Wo nepenalTb Yepe3 ApoToBi abo enekT-
poHHi cuctemu 38’a3Ky (Ringler, 2000, p. 91).

Cnig 3a3HauuTh, WO B OESKUX HAYKOBUX [pKe-
penax ocobnMBOCTI peanidauii Cya0oBOro KOHTPOJIO
Ha cTagil nonepegHbLOro AOCHIQKEHHS B repMaHCb-
Kil Ta aMepuKaHCbKin Moaensix € OgHUM 3 OUCKYCin-
HUX KpUTEPIIB TXHbOr0 pPO3MEXYBaHHA. 13 LbOro
npusogy |. JI. MNeTpyxiH 3ayBaxye, WO B aHrno-
aMepuKaHCbKin cucTemi npasa noniuis 6esnocepe-
OHbO MOXe 3BepTaTuca A0 cyadi-marictpata 3a
opoepoM Ha apewT, O0OLWyK, MpOCyXOBYBaHHS
TenedoHy Towo. BogHoyac y KOHTUHEHTanbHIN cu-
ctemi npaBa (PpaHuis, PPH) npokypop KOHTponoe
3BepHeHHs noniuii 4o cyay abo ocobucto caHkuio-
Hye cnigyi gii, 3 ornagy Ha noganblunin CynoBUN
KOHTPONIb 3a 3aKOHHICTIO CaHKLUi Ta BUPILLIEHHS
NMUTaHHSA NPO AOMNYCTUMICTb OTPUMAHNX JOKa3iB.

[leski BYEHi HasIBHICTb efieMeHTIB CyaoBOro
KOHTPOSIIO Ha [ocydoBi cTagil poschnigyBaHHs,
30Kpema B KpaiHax aHrno-amepukaHCbKol CUCTEMM,
BM3HA4YalOTb AK 06’egHYBaB Ta CNifbHY pUCY OBOX
cBiToBMX Mogernen (Bahrii, & Lutsyk, 2017, p. 29, 30).

IHWKK kpuTepin noginy susHavae A. b. Ctena-
HOB. AKLWO nOpiBHIOBATU CYAOBUA KOHTPOSNb B
aHrno-amMepuKaHCbKin Ta KOHTUMHEHTanbHin cucte-
Max npaBa, TO Cnig KOHCTaTyBaTW, WO B KpaiHax
aHrno-aMepuKaHCbKOI CUCTEMW BIiH 3BOOUTBLCA A0
3abe3neyveHHst 3aKOHHOCTI Nig Yac NpoBedeHHs ae-
AKUX NONILENCbKUX 3aX0AiB, NOB’A3aHUX i3 CYTTEBUM
obMexeHHAM npaB i ceobop ntoavHu. Ha npotusary
UbOMY KOHTUHEHTanbHa npouecyanbHa MoAenb
TSXKIE 00 HaJaHHS LUMPLUMX MOXITMBOCTEW BMMMBY
CyOoOBMM OpraHam Ha cTagii [OoCcy[oBOro nposa-
IPKEHHS, Lo nonsirae B HasiBHOCTI NEBHMX MOBHOBA-
XeHb LWOoAO KepiBHMLTBA NPOLLeCOM po3chifyBaHHSA
Ta neranisauii gokasis (Stepanov, 2016, p. 104).

Y BinblwocTi kpaiH nepegbayeHo mMexaHi3m He-
BiAKNaAHOro 3AiMCHEHHA TaeMHUX AOin 6e3 caHkuii
cyay — Konu 6yab-sike 3BOSMIKAHHA 3 OTPUMAHHSAM
CyOaiBCbKOro [O3BOMY MOXe MpU3BECTU OO0 BTpaTu
JOKa3iB YYMHEHOro 3MouuHy. Y Takux Bunagkax
OoKpecrieHi Aii npoBoAATb MNepeBaXHO 3 [A03BoINy
npokypopa. OgHo4acHO 3 MNpOBEOEeHHAM TaeMHUX
Ain NpoKypop 3000B’A3aHUI 3BEPHYTMCSA 3 KIOMo-
TaHHAM MpPO A03BiN Ha Ui 3axogu. Bigmosa B Moro
OAEepXaHHi € MigcTaBo AN MPUMUHEHHS il Ta
3HULLLEHHSI OTPMMaHOi iHchopmalLii.

BignoeigHo go KIK ®PH, noctaHoBa npo BuiMKy
noLuToBo-TenerpadHNX BianpasneHb Y HeBiaKNagHWX
BMNagkax Moxe OyTu BMHeceHa npokypopom. OgHak
TakM JOKYMEHT BTpadae 3akoHHY CuUny, SIKLLO NpoTS-
roOM TPbOX POBOUNX AHIB Oro He NiATBEPAKEHO CYAOM
(Bahrii, & Lutsyk, 2017, p. 263).
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Y 3aKkoHOAaBCTBi KpaiH nepegbavyeHo Takox
iHWi cyB®’eKTU CaHKLiOHYBaHHS MPOBEAEHHST Hermnac-
HUX CNiguunx Ain y HeBigknagHux Bunagkax. 3rigHo 3
§ 137 KIIK AscTpii, y HesigknagHux Bunaakax,
MOB’sI3aHUX i3 3aXOMMEHHAM 3apy4vHuKa, 3arpo30l
MNOro XWTTHO, 3a3HaudeHi Aii MOXyTb MpoBOAMTU 3a
pilleHHsAM  CMiBPOBITHMKIB  KpUMiHaNbHOI  noniuii
(ZNaldak, 2014, p. 109).

e ogHUM AMCKYCIIHUM NMUTAHHSAM Y KOHTEKCTI
HaWoro JAOCMiAXEHHS € MOXMUBICTb BUHECEHHS
BMPOKY cygaeto, Skuin 6paB yyacTb y TOMy camoMmy
npoBaKeHHi Ha eTani gocygosoro cnigctea. [osia-
koBa HacTaHoBa OBCE 3 KpMMiHanNbHOro CyAo4MH-
ctBa (n.2.3.2) 3aknukae 3aKOHOAAaBLIB YHMKATU
Takol nNpakTuku. Lito nponosuuito 03Byunnu caxisLi
IV EkcnepTHOro gpopymy 3 KprMiHanbHOro npasocyaas
ana LleHTpanbHoi A3ii, kM Takox npoxoguvs nig
erigoto OBCE 500. lMigcTaBoto ANS Taknx peKOMeH-
Jauin € CyMHIBM OesKMX eKCnepTiB CTOCOBHO 34aT-
HOCTi ocobu, Lo yxBanioBana 3acTOCyBaHHSA NoOKa-
paHHsa OO0 O06BWHYBa4YeHOro, Hagani 3anuaTtucs
HeynepemxeHoto (Konovalov, 2018, p. 138).

Y KIMK okpecneHux noctpagaHCbKUX KpaiH go-
cnifpKyBaHe NUTAHHSA BUPILLYIOTb Y Pi3HUIA cnocio,
npoTe 3aranoM YCi BOHW MICTATb MpUNUCH, WO
00OMeXyTb po3rnag KpMMIHaNbHOIO MpPOBaKEHHS
cyagneto, skui GpaB yyacTb Yy KOro JOCYyOOBOMY
etani. 3akoHopaBsui [JlaTsivicbkoi  Pecnybniku
(M. 1 4.4 cr. 52 KIK), Pecnybnikn Mongosn (n. 3
y. 2 cT. 33 KIK), Pecnybnikn KasaxctaHny (n.2 4.1
cT. 87 KIIK) i Kuprusbkoi Pecnybnikn (4. 1 cT. 67
KIMK), sk i BiTYM3HsHI (4. 1 cT. 76 KIMK Ykpainu), Taky
MOXIMBICTb BUKNOYaloTb. BogHo4vac y JInToBchbkin
(M. 2 4.2 cr1.58 KINK) n EcToHcbkin pecnybnikax
(M. 2 4. 1 c1. 49 KIK) ponyctumicTb ydacTi KonuLi-
HbOro Ccnigyoro cygai B CygoBOMY po3rnsdi Toro
CamMoro KpumiHanbHOro NpPoBaKeHHs 3anexuTb Bif
CYTHOCTi NUTaHHS, WO BiH po3rnagae Ha etani
nornepenHbLOro poscrigyBaHHs.

KoHTponb 3 BoKy cyadiB BaXKnMBUIN TaKoX 3 Me-
TOO OOMEXEHHsI 4Yacy 3acTOCyBaHHS HernacHux
3axogiB. TepmiH ogHopas3oBOro [03BOMYy CyAdi Ha
NpOBEeOEHHA HernacHoi cnigyoi Aii BapiloeTbca Ta
3anexuTb Big BuAy 3axody, Skun nposoAatb. Kpim
TOro, Ha MOXMMBICTb MOAOBXEHHSA CTPOKIB MpoBe-
OEHHS1 TAEMHUX 3axofiB BMMMBa€E CTYMiHb TAXKOCTI
3MOYUHY (Take MOMNOXEHHs, 30KpeMa, 3akpinneHo B
aHrnincbkoMy 3aKOHOAABCTBI).

MakcumanbHi CTPOKM TakOX PI3HATBLCA: YOTUPU
Micaui — y ®dpaHuii, Tpu Mmicaui — y JluToBCbKin
Pecny6niui, aBa micaui — B EcToHcbkin Pecnybniui,
a Takox 30 gHiB y JlaTBincekin Pecnybniui Ta Pec-
nyoniui Mongosi. lNicna 3aBepLUEHHSA LMX acnekTiB
NpoKypop 3060B’A3aHnin 3HOBY 3BepTaTucs OO Cyay
N OOrpyHTOBYBaTU HEOOXIOHICTb MPOAOBXEHHS 3a-
3HayeHux gin. LlikaBum € gocsig ABCTpIi, Ae BUIMKY
KOpecnoHAeHUjii Moxe OyTu Mpu3HayYeHo Ha TaKuK
NPOMIKOK Yacy, KM HeobXigHUIM NS JOCATHEHHS 1T
mMeTn. BogHo4ac cTpokun NpoBeAEHHS iHLWIMX CRigyYnX
Ain sapitototbea (Bahrii, & Lutsyk, 2017, p. 284).
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lMpoTe 3aranbHa TpuBaniCTb 34INCHEHHS TAEMHUX
3axoAiB 3a3Buyan 0OMEXYETbCA CTPOKaMun 4OCyOo-
BOro po3cnigyBaHHs.

Monpu ycknagHeHHs, WO BWHUKaKOTbL Mig 4ac
peanisauii (PyHKUIT CyqoBOro KOHTPOM 3a npoBse-
OEHHAM HernacHux cnigumx Ai, 3Ha4YeHHs1 Takoro
iHCTUTYTY Hag3Bu4yarHo Baxnuee. Cyadi [ocynoBo-
ro cnigctea npaulTb 3a €QMHMMKU NpaBunammn i1
cTaHjapTamum KpUMIHanbHOro npouecy, 30Kpema
BpaxoBYKO4YM MPIOPUTET 3axUCTy nNpasB MguHU nig
Yac CaHKUiOHYBaHHS HermnacHol LianbHOCTI npaBo-
OXOPOHHUX OpraHiB, WO MNoB’A3aHa 3 OOMEXEHHSIM
npuBaTHUX MNpaB MOAWHU Nig 4ac KpuMMiHanbHOro
nepecnigysaHHs. Kpim Toro, npoBigHoto igeeto yH-
KUiOHYBaHHS IHCTUTYTY Cnigyoro cygai € noro Hesa-
NEeXHiCTb, agke, Ha NpoTuBary MPOKYypOPOBi, SKUN
npeacTaBnsie iHTepecn CycninbCTea, crniguvn cyans
nig Yac poscrnigyBaHHS € HeWTpanbHUM Cy6’eKToM,
ronoBHa MeTa SKOro — BCTAHOBUTY iCTMHY Ta Heyne-
pedKeHo JocnianTn Jokasu.

AHani3 iHo3eMHOro gocBigy peanisauii cyqoBo-
ro KOHTPOM 3a 34INCHEHHSIM HerracHuxX crigunx
Jin 3acsigyye, WO 3aranom Moro ctaHgapTu B YKpa-
THi MakcMmanbHO HabnwxalTbCst 40 PIBHA MiXHa-
pogHux. OgHak nopspg i3 6€e3yMOBHMMU OOCATHEH-
HAMM B LLbOMY HanpsiMi MOXHa KOHCTaTyBaTW HU3KY
HedonikiB i Npobnem, WO CynpoBOMAXYOTL iMMneme-
HTaUil0 LUbOro iHCTUTYTY B HaliA KpaiHi, AKi Bxe
PO3B’A3aHO B KPUMiHANbHO-MPOLECYanbHii NpakTuli
iHwmnx gepxas (Tolpyho, 2019). Ha wHawy agymky,
GiNblWiCTb yCknagHeHb MOB’A3aHa, Hacamnepes, 3
TUM, WO Y BITYM3HSAHIA NpPaBOCBIQOMOCTI Crig4oro
Cyaal OOCi He cnpuiMaloTb SK OKpemoro cyb’ekTta
CyOOBOI NaHKW, AIANbHICTb SKOro crnpsiMoBaHa Ha
peani3ayito OQHOro 3 HaMBaXXNUBILUMX 3aBAaHb Kpu-
MiHanbHOro CyQOYMHCTBA — OOTPUMAaHHSA Mpas nio-
OVHW Nig Yac poscnigyBaHHS.

BuBYEHHS NpakTUKK 304INCHEHHS CYQ0BOrO KOH-
TPOMto 3a NPOBEAEHHAM HermacHux crigymx gin, a
TaKOX HayKOBWX dKepen 3 OKpecneHoi npobnema-
TVKW Jano 3Mory BU3HaunTu geski 3 Takmx npodnem:

— HEBWOKPEMIEHHSA CIlig4yoro cyani ik aBTOHOM-
HOro ernieMeHTy CyLOBOI NaHKN Ta MNOEAHAHHS KOHT-
PONbHMX (YHKUIA 3 iHWMMW HanpsMamu CyaoBOl
DiSNbHOCTI, @ OTXXe — HagMipHe HaBaHTaXXEHHS Ha
cyanis, HeJOTPUMAaHHA CTPOKIB PO3rnsaay KnonoTaHb
Towo (No3uTMBHWUM € gocBig Pecnybnikn Mongosw,
Cy#oBY cucTemy skoi Oyno OonoBHEHO cyaneto 3
KpUMiHanbLHOro nepecnigysaHHs, WO € aBTOHOMHUM
€rNeMeHTOM, He 3aneXxHVM Bif iHLWWX NPaBOOXOPOH-
HMX OpraHiB i Cy4oOBMX iHCTaHL,in);

— BiOCYTHICTb BIigNOBIOHOT MIQrOTOBKM CRigYMX
cyaniB, a TakoX YiTKO YCTaHOBNEHWX BUMOr [Ans
NpU3HayYeHHs1 Ha BUKOHaHHSA TakuxX (PyHKUIR, sKi €
BKpan HeoOXigHVMMW, 3 Ornagy Ha BUCOKUA CTYMiHb
BignosiganbHOCTI cnig4oro cyani sk rapaHta Ao-
TpUMaHHA npaB i cBobog noauHU (y HU3LI KpaiH
BMMOrK A0 KaHAMAaTiB Ha nocagy cnigyoro cypai ta
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iX nonepegHsa nigrotoBka nepeabaveHi cneuianb-
HUMW HOPMaTUBHO-MPaBOBMMU aKTamMm);

— HegocCTaTHSA 00i3HaHICTb Cnigymx i NpoKypopiB
i3 nonoxeHHamu KIMK YkpaiHn wono cyti 1 metn
HernacHux cnigymx Aih, HeobxigHOCTI OBrpyHTYBaH-
HA B KIOMOTAHHSIX MPO MNPOBEOEHHSI TaKMX Ain
HEMOXIMBOCTI OTPUMAHHA BiAOMOCTEN B iHLWIWUNA
Ccrnocib, a TakoX MNpO HeHamnexHe YCBiAOMITEHHS
BUHATKOBOCTI 3aCTOCYBaHHA 3a3HayYeHux Ain Bigno-
BigHO A0 BMMOr KoHCTUTYLIT.

HaykoBa HOBU3Ha

HaykoBa HOBM3Ha OTpUMaHuX pesynbTaTiB Mno-
nsarae B YAOCKOHamneHHi TeOPeTUYHOro PO3YMiHHSA
3MIiCTy peanisauii CyaoBOro KOHTPOMK 3a npoBse-
OEHHAM HernacHoi AisnbHOCTI Ha cTagil 4oCy40BOro
po3cnigyBaHHA, a TakKoX Yy 34INCHEHHI CMCTEMHOrO
aHanisy cyvacHuMx CBiTOBMX MoJenem Takoro
KOHTPOMO 3 METOK BpaxyBaHHS MO3UTUBHOIO MiX-
HapoOHOro AOCBiAY B KOHTEKCTI BAOCKOHAIEHHS
opraHisauii UbOro HanpsiMy CygoBOI AiSNbHOCTI Y
BITYM3HSAHIN KPUMIHANBHIN IOCTULIT.

BucHoBKu

HeobxigHicTb AOTPMMaHHS NPONOPLiAHOCTI MiX
3abe3neYvYeHHsAM KOHCTUTYLINHMX npaB ocobu Ta
NpOBEeaEHHAM HEernacHoi crig4voi gisanbHOCTI nig yac
OOCYyLOOBOro poscriigyBaHHst € npobnemoro iHTepHa-
LioHanbHOro piBHs. Y BinbLlIOCTI KpaiH CBITY OAHUM
3 edpeKTMBHUX 3acobiB po3B’'s3aHHA Uiei npobnemu
€ (yHKUiOHYBaHHS [i€BOro CyAOBOro KOHTPOIO,
OCHOBHE 3aBAaHHS SIKOro — BUSIBUTM i MONepeauTm
HEe3aKOHHI pilLeHHs Yn peani3auito HE3aKOHHO BMO-
TMBOBaHMX 3axofiB npouecyansHOro npuMycy, LWo
nNpu3BoaATb A0 MOPYLUEHHA OCHOBHMX rapaHToBa-
HUx KoHcTuTyuieto npa. i cBobof nognHun.

Cyb’ekTom peanisauii yHKLUii CygoBOro KOHT-
ponto 3a 34iINCHEHHSIM HernacHoi AisanbHOCTI, Bigno-
BIOHO [0 3akoHO4aBCTBA BiNbLUOCTI KpaiH, € Crigymn
cynas. 3aBOsky BMPOBAKEHHIO B KPUMIHANbHWUN
npouec YKpaiHu iHCTUTYTY cnig4oro cyadi piBeHb
3axXMCTy OCHOBHMX MpaB i cBobO4 NAWHM Ta rpo-
MagsHMHA Nig Yac 30iNCHEHHS HEernacHoi AisinbHOCTI
Ha cTapgji 4OCYOOBOro po3criidyBaHHS B Hallin gep-
)KaBi 3aranomM Habnmxaerbcsl 40 MiKHAPOOHUX CTaH-
paptie. BopgHouac iMnnemeHTauis  3a3HadeHUX
NMOMNoOXeHb CYMNPOBOMKYETLCA BUHUKHEHHSAM HU3KU
npobnem, GinbLWICTb SKMX NOB’sI3aHa 3 HEBiOAOKpPEeM-
NEeHHAM Yy BITYM3HSAHIN NPaBOCBIAOMOCTI CRigYoro
cyodi Big cynodi B LUMPOKOMY 3HAYEHHi, a TakoX
HEeJOCKOHarnCTI0 HOPMAaTMBHO-NPABOBOrO  Peryro-
BaHHSA MpaBOBOro cratycy crnigumx cyggie. OTxe,
3acagu OyHKLIOHYBaHHS iHCTUTYTY crigyoro cyafi B
YkpaiHi noTtpebytoTb noganbloro pecopmyBaHHS
LUNSXOM ONTUMI3aUii Ta NigBULLIEHHS AOro Aie3gaTHo-
CTi, 3 Ornsigy Ha NO3UTUBHWUIA AOCBIA iIHO3EMHUX KpaiH.
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Judicial Controlling for Non-Casual Activity: International Experience

The purpose of the article is to analyze foreign experience in the implementation of judicial control over the
implementation of the law-enforcement bodies' secret activities. The main goals and the subjects of judicial control during
the organization of the secret activity of foreign law enforcement bodies were determined. The directions and
peculiarities of judicial control over conducting of secret investigative actions in foreign countries were determined; the
correlation between judicial and other types of sanctioning of unauthorized activity in different countries is established;
taking into account international experience, revealed problems that arose during the introduction of the judicial control
function at the pre-trial investigation stage in Ukraine. Methodology. General scientific and special methods were used
as scientific research tools to achieve a certain goal. The methodological basis of the study was the general dialectical
method of scientific knowledge, which provided an opportunity to study the legal, functional, organizational and
procedural aspects of the implementation of judicial control over the implementation of the unconscionable activities of
law enforcement agencies from different countries. Among the special methods of research used the following: historical
and legal (to clarify certain aspects of the formation and development of the institute of judicial control in the criminal
process); method of system analysis (for the study of legal norms regulating the procedure for judicial control over
unclassified activities in criminal proceedings); system-structural (to establish the content of the studied categories and
legal phenomena, the formation of a conceptual-categorical apparatus); comparative legal (for a comparative analysis of
the regulation of judicial control over the unpopular activities of law enforcement agencies in the legislation of different
countries). The scientific novelty of the results obtained is to improve the theoretical understanding of the
implementation of judicial control over the unwilling activity at the stage of pre-trial investigation and to carry out a
systematic analysis of contemporary world models of such control in order to take into account positive international
experience for improving the organization of this area of judicial activity in the domestic criminal justice system.
Conclusions. In the overwhelming majority of countries of the world, effective means of overcoming the problem of
compliance with the constitutional rights of a person and conducting an informal investigative activity during a pre-trial
investigation is the functioning of effective and effective judicial control whose main task is to detect and prevent illegal
decisions or to implement unlawfully motivated measures of procedural coercion, which leads to a violation of the basic
human rights and freedoms guaranteed by the Constitution. The subject of the implementation of judicial control over the
implementation of unconscionable activities in accordance with the legislation of most countries is an investigating judge.
Due to the introduction of this institute in the criminal process in Ukraine, the level of protection of fundamental human
and civil rights and freedoms during the unlawful activity at the stage of pre-trial investigation in our country as a whole
approaches the international standards. At the same time, the implementation of these provisions is characterized by the
emergence of a number of problematic aspects. Therefore, the foundations for the functioning of the Institute of
Investigative Judges in Ukraine need further reformation and improvement by optimizing and strengthening its capacity,
taking into account the positive experience of foreign countries.

Keywords: judicial control; international experience; the investigating judge; secret actions; prosecutor;
permission.
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NAM’ATI BUUTENA

(moKTOpa ropuanYHUX HaykK, npodecopa, 3acnyXeHoro rpucTa YKpaiHu

lweHka AHapisa Bonoaumuposuya)

27 «kBiTHa 2019 poky
nepeayacHOo MilloB i3 XUTTS
OOKTOP OPUAMYHUX  HayK,
npocpecop, 3acnyxeHum
topuct YKpaiHu, akagemik
MixHapogHoOi CnoB’siHCLKOT
akagemii Hayk, uneH Mix-
HapopaHoi opraHisauii «KoH-
rpec KpumiHanictiB», non-
KOBHUMK Miniuii y BiacTasLi,
Haw Yuutenb, Kofera W
ToBapmw AHgpin Bonoawu-
MUPOBUY |LLeHKo.

BiH HapoamBcsa 24 cepnHa 1951 poky B ceni
Binorip’i, Ha 3anopixki, y NPOCTiN CEeNsSHCbKIN po-
OVHI, WO CBOIM KOPiHHSIM mepennenacs 3i CriaBHUM
Kpaem Ta MOoro repoivyHoL0 iCTOpIErD.

LLkona, TexHikyM, cnyxba B apmii. OgHak gywa
IOHaKa nparHyna, a ko3albka KpoB npaLlypiB Knuka-
na Jo 3BepLUeHb Ha XUTTEBOMY LUSISXY.

| uen wnax AHgpin BonogMmmnposu4y nNpomLloB
i3 YNCTUM CYMMIHHAM, BASIYHICTIO Big niogen, noea-
rol 3a sKiICHO BMKOHaHy poOOTy Ha BCix eTanax
Kap’epHOro 3pOCTaHHs.

3arocTtpeHe MoYyTTA CrnpaBeanuBOCTi, npuLe-
nneHe 6aTbkamu Ta HaBisiHE NereHgamMm Ko3aLbKoro
Kpato, npueeno toHaka 1972 poky B nasBu opraHis
BHYTpILWHiIX cnpas. AHApin Bonognmmuposuy npowu-
LWIOB LWSISAX Bif CTApLUMHM A0 NOJIKOBHUKA Miniuii, Bif
NMOCTOBOro MiniuioHepa YMpaBniHHA  BHYTPILLHIX
crnpae M. 3anopixoks JO NepLloro 3acTynHuKa Hada-
nbHWKa [epxaBHOrO HayKOBO-AOCMIAHOMO eKCnepTHO-
KpuMiHanictnyHoro ueHtpy MBC YkpaiHu i npode-
copa HauioHanbHOoi akageMil BHYTPILLHIX cnpas.

3akiHumBLUK 3 Big3Hako 1979 poky KuiBCbky
Buy wkony MBC CPCP (HuHi — HauioHanbHa aka-
OeMmist BHYTPILLHIX cnpaB), Monoaui ogiuep 3akoxa-
BCA B 3ono0toBepxun KuiB i 3HaMLWLIOB CBOE MOKMN-
KaHHS1 B XWUTTi — HaykoBa Ta nepgaroriyHa poboTa,

L} lll'i=| L
- W B

99

wo 6esnocepedHbO noegHanacss 3 NPOTUAIE
3MOYUHHOCTI.

[MpoaoOBXMBLUM HaBYaHHA B aA’tOHKTYpi, MOMO-
Avn Buknagad kadpegpu kpumiHanictukn 1984 poky
YCMilWHO  3aXMCTMB  KaHAMAATCbKy AucepTalito
«KpumuHanuctuyeckas pekomeHaaums Kak
cpeactBo obecneveHnss CcneacTBEHHOW MpaKTUKK
OOCTWXXEHUSIMN HAaYKN U TEXHUKU» 3a CrevlianbHiCTIo
12.00.09.

Matoun Heabusiki opraHizaTtopcbki 3ai6HOCTI,
AHppin Bonogmmwuposud 1991 poky posnoyaB He-
NPOCTUM LUMAX KepiBHWKA — cnepLly 3acTyMmHUKOM
HayanbHWKa akynbTeTy MiABULLEHHA KBanidikauil
Kuiscbkoi Buwoi wkonu MBC CPCP, 1992 poky —
HayanbHWKOM Yynepwe CTBOPEeHOI B YKpaiHi Ta
€sponi  kadegpun KpUMIHAMICTUYHOI  eKcnepTman
YKpaiHCbkOi  akagemii  BHyTpilWHiIX cnpas, 3
2004 poky — 3aCTYNHUKOM HavanbHWKa [HCTUTYTY
nigroToBKW KadpiB onepaTtuBHUX Chyx6 mimiuii
3 HaB4YarbHOI Ta HAayKOBOI pOobOTU akademii.

MoegHytoun HaykoBy, nefaroriyHy n ynpasriH-
CbKy AisnbHicTb, A. B. lWeHko He 3ynuHMBCA Ha
pocsarHytomy 1 yxke 1996 poky 3akiHUMB JOKTOpaH-
Typy. 3axuweHa 1997 poky OOKTOpCbKa AucepTaLis
«MeTopmonoriyHi Ta opraHisauivHi npobnemu po3su-
TKY KPUMiHaMICTUYHMUX HayKOBUX AOCHIMXEHb» CTa-
na BaroMMM BHECKOM Yy PO3BUTOK KPUMiHAMICTUYHOI
Hayku sk B YKpaiHu, Tak i 3a ii mexamu.

Ak nposigHMn haxiseub Yy ranysi KpumiHanicTu-
Kn AHgpiv Bonogumuposuy npautoBas y cneuiani-
30BaHMX BYEHUX pajax i3 3axucTty guceprauin y
BakuHcbkomy (AsepbarimkaHn) i Toinicbkomy (Mpysist)
yHiBepcuteTax, [HinponeTpoBCbLKOMY AepXaBHOMY
yHiBEpCUTETI BHYTPILLHIX cnpas, KnacuyHomy npu-
BaTHOMY YHiBepcuTeTi, JIbBIBCbKOMY HauioOHanbLHO-
My YyHiBepcuTeTi iM. |. A. ®paHka, HauioHanbHin
akagemii Cnyxbu 6e3nekun YkpaiHu, HauioHanbHo-
My YyHiBepcuTeTi 000poHM YKpaiHuM iMeHi IBaHa

© YepHsascbkui C. C., YopHoyc 0. M.,
CamogiH A. B., 2019
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UepHAaxXoBCbKOro, JIbBIBCbKOMY Oep)XaBHOMY YHiBe-
pcuTETI BHYTPILLHIX crpas.

AK HayKoBWN KOHCYNbTaHT Bigdiny 3B’43KiB 3
NpaBOOXOPOHHUMW oOpraHamu BiH OpaB ydacTb Yy
po6oTi HaykoBo-kOHCYNbTaTMBHOI paan BepxosHoro
Cyay Ykpainn, CekpeTtapiaty BepxosHoi Pagn Yk-
paiHu, MDpKBIZOMYOro HayKOBO-AOCMIOHOMO LUEHTPY
npobnem 60poTLOM 3 OpraHi3oBaHOK 3MOYUHHICTIO,
Pagu HauioHanbHOI 6e3nekn i o6opoHu YkpaiHu.
MnigHo npautoBaB y cknagi pedakuiiHux Konerin
XypHaniB «HaykoBui BicHUK HauioHanbHOT akagemil
BHYTPILLHiIX cnpaBy», «EkoHoMika. PiHaHcK. [MpaBoy,
«KpumiHanictnyHmm BIiCHUKY, «Hayka
i NPaBOOXOPOHHA AiAnbHICTbY, «KpumiHanicTuka i
cynoBa ekcneptmsay, «KOpuanyHa Hayka» Ta iHWKnX
aBTOPUTETHUX HAYKOBUX BMAAHb.

3a ycnixu B poboTi A. B. lwieHka HeogHOpPa3oBo
3aoxoyyBanu MiHiCTp BHYTpIWHiX cnpaB YkpaiHu Ta
pekTop HauioHanbHOi akagemii BHYTpILWHIX cnpas,
BiH oTpumyBaB nogsikv Big KabiHeTy MiHicTpiB Ykpa-
THKM, MiHicTepcTBa ocBiTH | Haykun YkpaiHun, Kniscbko-
ro Micbkoro ronoeu. VloMy npUCBOEHO 3BaHHA
«3acnyxeHun BYeHM HauioHanbHOI  akagemii
BHYTpPilWIHIX cnpaB» i «[lloyecHun npodecop
[HinponeTpoBCbKOro  OEepPXXaBHOIO  yHiBEpPCUTETY
BHYTPILLHIX cripaB».

lMpo BM3HaHHA HaykoBuX 30006yTkiB AHApIS Bo-
nogumMmMpoBMYa CBigYaTb HE NULLE HayKOBI 3BaHHSA,
peranii, opgeHn Ta megani, a n copmoBaHa HUM
HaykoBa LIKONa — M’'ATb [OKTOPIB Hayk i moHag

Cmamms Hadidwna do pedkoneeii 09.04.2019

35 KkaHguaaTiB PUANYHMX HayK B YKpaiHi, oguH —
y 'pyaii, OCHOBHMMW HanpaAMaMn AOCHIpKEHb AKOT €
MEeTOOOIIOrNYHI Npobnemun KpuMiHanictMku Ta cyao-
BOI eKkcnepTonorii, kKpumiHanictTuyHe 3abesneyveHHs
NpakTUKM NpoTUAii 3NOYUHHOCTI, HaykoBe 3abeane-
YEHHS1 KPUMIHAnNICTUYHNX AOCnigpKeHb, MeToauka
po3crigyBaHHsi OKpEMUX BUAIB 3NOYMHIB.

Y4yeHnn sanvwme rpyHTOBHY HaykoBY cnafLuu-
Hy, afke CTaB aBTOPOM | CMiBaBTOPOM MOHag
240 HayKOBMX i HaB4YanbHO-METOAMYHMX Mpaub,
cepen  Hux 9 MOHoOrpadin, 2 Nigpy4HUKN,
40 HaBYanbHUX MOCIOHWKIB, HAYKOBI CTaTTi, onyoniko-
BaHi y BMAAHHSX YKpaiHu, AsepbangxaHy, binopyci,
MonpgoBw, NonbLLj, YMCNEeHHI JOBIAKOBI BUOAHHS.

Lle 6yB HenepeBepLUeHWIA opraHisaTop i xapus-
MaTUYHUIA YYACHUK BITYUBHAHUX Ta MiKHapOOHWUX
KOHdbepeHLin 3 npobnem nigrotToBKM OPUCTIB, NPO-
TUAIT 3NOYMHHOCTI, 3aXMCTy NpaB i cBOOOA rpomMaasaH
BiJ NPOTUMNpPaBHUX MNOCsAraHb, YAOCKOHAaNEHHs aisi-
NBHOCTI  MPaBOOXOPOHHWUX OpraHiB, MigBULLEHHSA
€(eKTUBHOCTI CMigyoi Ta eKCnepTHOI NPaKTUKMK.

AHgpin BonogumunpoBuMd HEBTOMHO W MANigHO
npautoBaBs, NoOBCcsKYac nnaHyeas HOBi cripasu. bes-
XanbHa cMepTb 3aBaguna peanisauii HM3KKM cnogi-
BaHb 3HAHOro HayKoBU4A Ta nepgarora. Tenep cnpasa
MaincTtpa xuBe y noro npausix, NPOAOBXKYETbCA B
OOCTiAKEHHSIX MOro YYHIB, KOMer, NocnigoBHUKIB.

Hankpalui poku xutTtsa i TBopyocTi A. B. lweHko
BiggaB HauioHanbHi akagemii BHYTpILWHIX cripas,
TOMY BiH 3aBxau Oyae nopyd i3 Hamu.

Cherniavskyi S. — Doctor of Law, Professor, Vice-Rector of the National Academy of Internal Affairs, Kyiv,

Ukraine
ORCID: https://orcid.org/0000-0002-2711-3828;

Chornous Yu. — Doctor of Law, Professor, Professor of the Department of Criminalistics and Forensic
Medicine of the National Academy of Internal Affairs, Kyiv, Ukraine

ORCID: https://orcid.org/0000-0001-9710-4858;

Samodin A. — Ph.D in Law, Associate Professor, Head of the Department of Criminalistics and Forensic
Medicine of the National Academy of Internal Affairs, Kyiv, Ukraine

ORCID: https://orcid.org/0000-0001-6957-0296

MEMORIES OF THE TEACHER

(Doctor of Law, Professor, Honored Lawyer of Ukraine Andriy Ishchenko)
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PELIEH3IA

Y[IK 340.68

lMapxomeHko H. M. — [OKTOp HOpUONYHNX Hayk, npodbecop, BYEHUN cekpeTap |HCTUTYTY aepxasu i npaBa

imeHi B. M. Kopeubkoro HAH YkpaiHun, m. Knis
ORCID: https://orcid.org/0000-0002-5870-9261

Cuctema HOpUAUKO-NIHIBICTUYHUX 3HAHb Y CyYacHOMY npasi

Peu. Ha KH.: MiHuyeHKko O. B. 8azanbHomeopemuyHi ma memodorsioziyHi 3acadu
cucmemu opUOUKO-JTiHe8ICMUYHUX 3HaHb | MOHozpadgis. Kuie :

Hau. akad. npokypamypu YkpaiHu, 2019. 382 c.

3aranbHO TEeHAEHLIE CcyyYacHOi Haykm €
opMyBaHHA NEPCNEKTUBHUX HANPSIMIB Y BUBYEHHI
OKpPEMMX MPaBOBUX SIBULL, WO BigOyBaeTbCca 3a O0-
MOMOroK 3aco0iB MNi3HAHHS, i3 3any4YeHHSIM IHCTpY-
MeHTapilo (PyHAaMeHTanbHOro Ta MNpUKNagHoro
piBHiB. 3asHaveHe akTyanidye noganblli HayKOBi
po3pobku y chbepi NpaBOBOI AIICHOCTI 4EAKNX ABMILL,
BMCBITNIOIOYN paHille He BigoOMi BMacTMBOCTI, CMo-
cobu Ta hopmu ix B3aemogii.

OpHUM 3 Takmx NepCcrneKkTUBHUX HampsMiB Hay-
KOBOFO OCSIFHEHHSI € MUTaHHA MpaBoOBOi MOBW, abo
FOPUANYHOI NIHrBICTMKM, OCKINIbKM ANHaMiKa cycnifb-
HUX BiAHOCWH NOTpebye NOCTIMHOINO Ta HaneXHoro
npaBoBOro 3akpinneHHs. CTpiMke 3pocTaHHs obcsi-
riB HOPMaTUBHOIO MaTepiany B MexaHi3aMi NpaBoBO-
ro peryrnioBaHHs, HasiBHICTb KOMi3iM i nporanuH y
3aKOHOAABCTBI, 3HWKEHHS PIBHA HOPUONYHOT TEXHIKM
HOPMOTBOPEHHS, @ TakoX 3aranbHocouianbHa no-
Tpeba B MiOBULLEHHI piBHA NpaBOBOi CBIAOMOCTI,
30KpeMa MNpaBOBOrO CMiflKyBaHHSI, MUCMEHHS, MOB-
neHHsa Ta OPMYrOBaHHA Mpasa, — yce ue 3acBig-
4Yye HeobOXigHICTb KOMMEKCHMX MiaxoaiB 4O ocMMC-
NEHHSA OPUOUKO-NIHIBICTUYHMX NpoOMneMm cy4vacHol
npaBoBoi AdincHocTti. Came Tomy npobGrnemaTuka
IopuanYHOI MOBM cTana npegMeToM HayKoBUX MO-
WYKIB y NogaHOMy Ha peueH3yBaHHS MOHorpadiy-
Homy gocnigxeHHi O. B. MiHyeHko.

lMpobnematvka HOPUANYHOI NIHIBICTUKN 3HAXo-
OVTbCHA 3a Mexamu Hayku Teopii gepxaBu Ta npasa
M notpebye LWMPLIOrO CNEKTPy [OOCHIIKEHHS, a
camMe 3 no3uuii 9K IpUOUYHUX, Tak i MOBHMX Hayk.
Lle cnoHykae aBTopa OO BWKOPWUCTaHHS B NpPOLECI
OOCHIiIKEHHsT LUMPOKOI MeTodosiorivyHoi 6asn, Wo
CrpUsNO [OCArHEeHHI MeTW Ta MnocTaBfeHux 3a-
BAaHb.

MopaHa Ha peLleH3yBaHHA HaykoBa poboTa mae
noriyHo nobynoBaHy CTPYKTYpY BWKnageHHs. 3o-
Kpema, y nepLiomMy po3gini MoHorpadii goctaTtHbO
BMYEPrHO BUCBITNEHO MUTaHHA, NPUCBAYEHI reHesi
CUCTEMU HAYKOBMX HOPUOUKO-MIHIBICTUYHUX 3HaHb Y
€BPOMENCBbKUX KpaiHax i Ha TepeHax YkpaiHu. ABTOp
3as3Hayae, WO pPO3BUTOK HOPUANKO-NIHIBICTUYHNX
3HaHb BigOyBaETbCS MEPEBaXHO B MEXax POMaHo-
repmMaHCbKOI MPaBOBOI CiM’i, a caMe B Takux gepxa-
Bax, sk ®depepatmBHa Pecnybnika HimeuunHa Ta
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®paHuia. MNMpecynosunuieto HayKoBOro ni3HaHHSA, §K i
camoi pMaUYHOI NIHMBICTMKM Ta 1 npeameTa, €
COULOKYNbTypHa npaBoBa napagurma, BignoBigHO
00 SKOI NMpaBoO K iHWI NpaBoBi siBMLWA chig po3arns-
OaTn AK COUIOKYNbTYpPHIi, WO 3yMOBIIOE HeobXia-
HICTb ypaxyBaHHS NPaBOBOI KyNbTypu, Y MeXax SKoi
BMHWUKITO Ta (PYHKUIOHYE AOChigXyBaHe SBULLE 4K
npegmer.

ABTOp O0BOAUTBL, WO B HOPUAMKO-TIHIBICTUYHUX
OOCHNIMKEHHSIX, 9K i B Oyab-akux iHWux, HeobxigHo
OOTPMMyBaTUCA YMOB, LLO CMpUsitoTb 06’€KTUBHOMY
OCMUCHEHHIO TiEl iHbopMaLlii NPO 30BHILLIHIN CBIT, SKY
3a3BM4Yaln BBaXawTb Cyb’ekTMBHOK. PeHOMeH chiB-
BiOHOLLEHHA MpaBa W MOBM BMU3HA4YalOTb He 4Yepes
HasiBHi TEOPETUYHI yABNEHHA abo NpaBoOBi CTPYKTYpH,
a 9k ¢opMy OCMUCMEHHA coLianbHOI pearnbHOCTI,
3aKpinneHy B NpaBoOBMX HOPMaXx Ta IHCTUTYLAX.

Opyruin posain poboTu NpUcBAYEHWn 3aranbHin
XapakTepucTuli  CUCTEMU  HOPUAMKO-TTIHIBICTUYHUX
3HaHb Yy Cy4YacHOMY npaBO3HaBCTBi. [ocnimkyoun
dirnocopcbko-NpaBoBi 3acaay FOPUANKO-MIHMBICTUYHUX
3HaHb, aBTOP OMUPAaETbCA Ha 3800yTkM heHomeHO-
NOriYHOI, rePMEHEBTUYHOI Ta PENSATUBICTCBKOI LUKIS,
AKi MaloTb 06’€EKTHO-CYD’ EKTHUI XapakTep i € enic-
TEeMOMOriYHUM NiArPYHTAM  OPUAMKO-NIHIBICTUYHMX
3HaHb B ernoxy NOCTMOAEPHY.

ABTOp OOCUTb I'PYHTOBHO aHanisye noHATTS Ta
3MICT IOPMANYHOI MIHMBICTUKM B Cy4aCHOMY NpaBo-
3HaBCTBi SIK  OCHOBHOro Gasucy  OpuanKo-
NiHrBICTMYHOI Teopii MpaBO3HABCTBA, aKUEHTYYN
yBary Ha TOMY, WO HOPUAMYHOK NiHMBICTUKOK Chif
BBaXaTW MiKXOUCUMNAIHAPHY rany3b rymMaHiTapHoro
3HaHH4, WO CUCTEMHO AOCRiAXYye B3aeMO/it0 npasa
Ta MOBU B KOHTEKCTi pO3yMiHHA npasa. JliHrBicTnu-
HWA acnekT y NpaBOBOMY Mi3HaHHI aBTOpP NPOMOHYE
po3rnaaatn Kpisb Npu3aMy TPbOX MOro CKNagHWKIB:
cyb’ekta, ob’ekta i 3acobiB nisHaHHA. AHani3yl4m
NIHrBICTUYHMNIA acnekT Ni3HaHHS npaBa, Lo CnpsiMo-
BaHWN Ha OCMMWCIEHHSI NPaBOBOI AINCHOCTI, HeobXxi-
OHO BpaxoByBaTW HU3KY hakTopiB, O BANMBaIOTbL
Ha (bopmMyBaHHSA XapakTepuUCTMKM Ccyb’ekTa ni3HaH-
HS, cepe SKUX: iICHYBaHHSA OKpPEMMX PIBHIB Mi3HAHHA
(4yTTEBOrO N pauioHanbHOro); 0cobnMBOCTI MpaBo-
BOro cBiTOrNsaA4y cyb’ekrta MidHaHHSA (HasiBHICTb CTe-
peoTuniB); KiNbKICHUA MNOKa3HWK oBcsary npaBoBUX

© MNapxomeHko H. M., 2019


https://orcid.org/0000-0002-5870-9261

ISSN 2519-4216. Uridiénij asopis Nacional'noi akademii vnutrignih sprav. 2019. Ne 1 (17)
FOpuduyHul yaconuc HauioHarbHOI akademii BHympiwHix cripas

3HaHb CTOCOBHO MEBHOI cdepu, X pyHAaMeHTanb-
HicTb abo dparMeHTapHiCTb, I'pyHTOBaHICTb Ha
NpakTUYHOMY OOCBIfi; HanexXHiCTb cyb’ekTa 4O neB.-
HOT Npod)eciHOi Ta couianbHOI rpynu (NpoLuapky);
piBEHb MpPaBOCBIAOMOCTI Cyb’ekTa Mi3HaHHA; Tun
NpaBoBOI LUKONN N TUM NPaBOPO3YMiHHS, SKUM Ke-
pyeTbCs CyB’eKT Ni3HaHHA.

BaxnuBy ponb Yy BWCBITAEHHI NiHrBICTUYHOrO
acnekTy Bifirpae BUKOPUCTAHHA KOMYHiKaTMBHOI
Teopil, iael npaBoBOI KOMYHiKaLii, OCHOBHMM 3aco-
6oM SKOT € MOBa, 3a JOMOMOIOK YOr0 MOXIMBO He
TiNbKW NiATPMMYBaTK Ta PO3BMBATM NPaBOBi 3B’A3KN,
3abe3nevyoun NpaBoBY B3aEMOAil0, a M NisHaBatu
OKpeMi siBULLLA NpaBOBOI AiMCHOCTI.

Y TpeTbOoMy po34ini AocnigHuusa Xapaktepu-
3ye piBHi npasBoBOi hopmanisauii  OPUOUKO-
NIHrBICTUYHMX 3HaHb Yy cdepi oHTOMNorii npasa, BiA
HariMeHLoro (3a obcArom, ane He 3a 3MiCTOM) 3Ha-
Ka OO TEKCTY, KM HEOBXigHO apryMeHTyBaTw, i UM
camMumM yperyrnoBaTu CycninbHi BiAHOCUHM 1 YCBIOO-
MUTU LiHHICHWIA KpUTEpPIN OPUONKO-TIHIBICTUYHUX
3HaHb y cdepi peanizauii npaBa. 3HaKoBIiCTb Npaea
Hagae WMOMy COULOKYyNbTYpPHOrO CrlpsMYyBaHHSA (Lo
[ae 3MOory 3po3yMmiTW, YOMY 3ano3ndeHi 3 iHWoT npa-
BOBOI KyNnbTypW KOHLIENTW, HE aganToBaHi 4O Hauio-
HanbHMX OCOOMMBOCTEN, 3anuLIalTbCs NULIE Cro-
BaMu) Ta 3abesneyye JOCTYMHICTb MO0 CNPUAHATTS
i peanisauii.

ABCTpaKTHICTb MPUMNUCIB 3aKOHY Ta KOHKpeT-
HICTb HOPM npasa, IMANILUTHUI XapaKTep npecKpun-
TUBHUX TEKCTIB € hakTopamu, L0 3YMOBOOTb He-

PeueHsis Haditiwna 0o pedkoneeii 21.03.2019

00OXigHICTb NPaBOBOI aprymeHTalLii, sika He 3BOAUTb-
csa A0 topuaundHoi KBanidikauii Ta nepenbadae o6-
I'PYHTYBaHHSA pilleHb, 3a3Ha4YeHHs MOTUBIB.

Y MoHorpadii yBary akLueHTOBaHO Ha PO3BUTKY
IOPUONKO-TIHIBICTUYHOT Teopii B MPaBOBin CUCTEMI
YkpaiHn Ta €BpOnencbKnx nNpaBOBUX CIM’'SIX cyyac-
HOCTIi, L0 BMCBITMEHO B Y€TBEPTOMY pPO34ini MOHO-
rpacpii. ABTOp BBaXkae 3a AOLUiNbHE po3LWNPUTK MNOo-
HATIMHO-KaTeropianbHUN anapaT NpaBHUYOI HayKK
TepMiHOM «npaBoOBa KynbTypa» (NpaBoBa LMBINi3a-
Lis), BUKOPUCTAHHSA SKOTO CMAPUATMME YHUKHEHHIO
NoB’dA3yBaHHA MpaBa CYTO 3 JiAfbHICTIO OpraHiB
nyoniyHoi BraguM Ta TIPYHTYETbLCA Ha iMaHEHTHIN
npaBy COLOKYNbTYPHOCTi. 3BM4YaiHO, y MOHorpadii
O. B. MiH4eHKO € HM3Ka MOMEeMiYHNX NOMOXEHb, AKi
MOB’'sI3aHi 3 MDKAMCUUNMNIHAPHUM 3MICTOM  OOCHi-
OKEHHS1, KOMMIEKCHICTIO MOro npegmerTa.

Cnig 3ayBaxuti, WO BCi OTPMMAaHi HayKoBi pe-
3ynbTaTu 1 aBTOPCbKi MO3WLii, BUKNaAeHi y BUCHOBKaX,
KOPENOKTHLCSA 3 METOK Ta 3aBAAHHSIMM JOCNIOKEHHS.

Po6oTta Bigobpaxae BUCOKWIA HAyKOBUIA i METO-
[OrnoriyHni piBeHb BONOAIHHA MaTepianom i Bigno-
BiJae BCiM BCTAHOBIEHNM BUMOTaM.

Omxe, MoHorpadis O. B. MiH4YeHKO € akTyarnb-
HOK HaYKOBOK MNpaLetlo, ska He NULe KOMMSIEKCHO
BMCBITNIOE Npobnemu, siki 3HaXoOATbCA Ha MeXi
OBOX HayK, a W BiOKpUBaE LUMPOKUWA NPOCTIp ANS
po3ayMmiB i OMCKYCIN SIK ceped yYeHUX-MpaBHUKIB,
Tak i cepep IOpUCTIB-MPaKTUKIB.

Parkhomenko N. — Doctor of Law, Professor, Scientific Secretary of Institute of State and Law
of the National Academy of Sciences of Ukraine, Kyiv, Ukraine

ORCID: https://orcid.org/0000-0002-5870-9261

The System of Legal and Linguistic Knowledge in Modern Law

Review of the book: Minchenko O. General theoretical and methodological principles
systems of legal and linguistic knowledge : monograph. Kyiv :

Nats. akad. prokuratury Ukrainy, 2019. 382 p.
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[0 YBAI'n ABTOPIB!

Bumorun no cTpykTypu 1 TeXHiYHOro
ocopMneHHs cTaTen

Y HauioHanbHin akagemii BHYTpILWHIX cnpaB TpMBae MpPUIOM HayKoOBMX cTaTen Ans onybnikyBaHHS y dhaxoBux
BUAAHHAX:

e «HaykoBun BicHuK HauioHanbHoOI akagemii BHYTPILWHIX cnpaB» (3 OpuaMYHUX Hayk);

e «lOpuanyHuin yaconuc HauioHanbHOI akageMii BHYTPILLHIX cnpas» (3 opUANYHUX HayK);

e «®inocodicbKi Ta MeTOAOMNOriIYHI Npo6nemMu npaBa» (3 LPUONYHNX HaYK);

o «lOpuanyHa ncuxonoria» (3 OPUANYHKX | ICUXOMOTYHNX HaYK).

Pepnkonerisi npuimae o ony6nikyBaHHS CTaTTi, IKi MalOTb Taki CTPYKTYPHi eNieMeHTH:

1.lHpekc YOK — y BepxHbOMy niBOMYy KyTKy CTOpiHKM B nepwomy psgky (Times New Roman, kernb 12,
HaKpecneHHs HamniBX1pHe, BUPIBHIOBAHHS MO NiBOMY Kpato).

2. BipomocTi npo aBTopa (aBTOpiB): Mpi3suLe, iM’'A Ta no 6aTbkOBi aBTOpa, HAYKOBWIM CTYMiHb, BYEHE 3BaHHS,
ORCID, nocapa, micue poboTn (HaBYaHHS) i3 3a3Ha4YeHHs M MmicTa. MakcumarnbHa KinbKicTb
cnigaBTopiB— TpuM ocobu. 3asHayeHi BigOMOCTI nojalTb TpbOMa MOBaMMW:  YKPAiHCbKOH,  POCINCHKOM,
aHrnincekoto (oopatok 1). IM’'a Ta npisBuLLe aBTopa MakTb OyTW TpaHcniTepoBaHi BianosigHo Ao lMoctaHoBu KabGiHeTy
MinicTpis YkpaiHum «Mpo BMOPSAKYBaHHS TpaHcniTepauii YKpaiHCbKOro angasity naTtuHuUeo»
Big 27 civyHs 2010 poky Ne 55. Takoxx 060B’s13k0BO MatoTb ByTn 3a3HadveHi KOHTakTu (TenedoH, enekTpoHHa nowTa) (Times
New Roman, kernb 14, iHtepsan 1,5).

3.3aronoBok (Ha3Ba) cTaTTi, MO4AHMMN TpbOMa MOBaMW: YKPaiHCbKOM, POCIACBKOK,  aHrMiNCHKOL.
Hasea He wmae nepesuwyBatu 90 3HakiB 3 npobinamm (Times New Roman, kernb 14, iHTepgan - 1,5,
HaKpeCIneHHs! HaMiBXUpHe, BUPIBHIOBAHHS MO LIEHTPY).

4. Po3wuvpeHa aHoTtaudia (y dopMi pedepaTy), nogaHa TpbOmMa MOBaMM: YKPaiHCbKOK, POCINCbKOK Ta
aHrnincekoto. Obear aHoTauii — He meHLwe Hixk 1800 3HakiB 3 npobinamu, ogHum ab3auom (Times New Roman, kernb 14,
iHTepsan 1,5). BoHa mae GyTu CTpyKTypoBaHa 3a MOorikolo onncy Matepiany B CTaTTi 1 MiCTUTK Taki eNeMeHTU:

e Mema (BVOKPEMIIEHHS] HEJOCTIMKEHNX acrneKTiB NopyLleHoi NpobnemaTuku);

e MemodoJ1o2isi (METOAONOMYHWIA IHCTPYMEHTapilA, TEOPEeTUYHMIA 6asuc);

® Haykoea HO8U3Ha (OCHOBHI pe3ynbTaTu AOCNIOXEHHS);

e 8ucHOeKU (pekoMeHaaLlii, NepCneKkTMBIU NoaarnbLUNX HAYKOBKX PO3BIAOK).

AHoOTaUis He Mae MICTUTN NOCUMaHb | CKOPOYEHb, a TakoX AyOnoBaTM TEKCT CTaTTi (BiANOBIAHO AO BMMOI MiXKHApOOHUX
HayKOMEeTPUYHMX 6a3 pedepyBaHHs Ta iHOeKcyBaHHS). BignosiganbHictb 3a aHrMOMOBHWN
nepeknaz nokrnagaeTbcst 0cobUCTo Ha aBTopa.

5. KntovoBi cnosa (6—10 okpemMux cniB Ta/abo y cknagi croBocnornyyeHb, WO CKNaaarTbes WoHanbinbLue 3 ABOX CriiB)
yepes Kpanky 3 KOMOK. Ix NoaaloTb YKPaiHCLKOI, POCICLKOKD Ta aHrmicbkolo Mosamu (Times New Roman, kernb 14, iHTep-
Ban 1,5).

6. TekcT cTaTTi MOBMHEH ByTN CTPYKTYPOBaHMM Ta MaTu Taki eNeMeHTu:

e 8cmym. akmyarbHiCmb AOCNIOXEHHS, mocmaHoeka rnpobremu B 3aranbHOMY BUrMsAAi Ta ii 38’30k i3 BaXXNMBMMM
HayKOBMMMU un NPaKkTUYHUMN 3aBAaHHAMU. O6rpyHmysaHHs HOBU3HU [ocniopKeHHs! yepes
CTyniHb  onpauboBaHOCTIi MpobnemMu Ha OCHOBI  aHanidy eukopucmaHoi nimepamypu 3 06GOB’A3KOBVM
posenssdom ocmaxHiX  nybnikayiti, y SKMX 3anodyaTkoBaHO abo MpodoBXKEHO po3B’A3aHHA npobnemu, 3
BUOKPEMIIEHHSAM HE BUPILLEHMX paHille Ti YaCTuH;

e mMema i 3a80aHHSI O0CTiIOXKeHHSI;

e 8uKi1a0 OCHOBHO20 Mamepiasny: iHTepnpeTauis HasgBHMUX MO3WLi AOCMIOHMKIB OO0 BUCBITNIEHHSI MOPYLUEHOT
npobnemaTtukm Ta o6rpyHTyBaHHs HOBUX OTPUMAHNX HAYKOBUX Pe3ynbTarTiB;

e HayKoea HOBU3Ha: TEOPETUYHI AaHi, 0OrpyHTOBaHI HOBI NiAXOAM B OCMUCIIEHHI MaTepiany Ta HOBE PO3B’'si3aHHS
npobnemu, WO € BaroMmMm 3pyLLUEHHSIM, MOPIBHAHO 3 NonepeaHiMu JOCTiAKEHHAMU;

e GUCHOBKU: CTWCIO BMKNaAeHi pe3ynbTaTu AOCTiAKEHHSA Ta NepCrneKkTMBM NoganbLunx po3Bigok.

Ha3Bu CTpyKTYpHUX enemMeHTIB CTaTTi MarTb OyTu BUAINEHI HAMIBXUPHUM HAKPECIIEHHSIM | PO3MILLEHI MO LIEHTPY.

O6cAr OCHOBHOro TeKCTy CTaTTi Mae cTaHoBuTM Big 12 po 25 ctopiHok (dopmat A4, «kermb 14,
iHTepean 1,5), abo 21600-45000 3HakiB 3 npobGinamu, Yy pPO3OPYKOBAHOMY I €NEeKTPOHHOMY BapiaHTax
(dbopmaTt .rtf) yKkpaiHCbKOH, POCIACEKOK YW  aHrmMiACbkol MoBaMu. [lo CTaTTi aHrMiACbKOK MOBOK 0DOB'SI3KOBO
AopatoTh i yKpaiHOMOBHMWIM Nepeknag.

MocunaHHAa B TeKcTi MatoTb Bignosigatn ctunio APA (gogatok 2).

7. References — TpaHcniTepoBaHU COMCOK niTepatypu (NaTUHCbkMMKM  niTepamy) 3a  andasiTom,
odhopmnerun BignosigHo o APA-ctumnio (Times New Roman, kernb 12, inTepan 1,5).

8. Cnncok BUKOopUCTaHUX mxepen (6ibniorpadiyHnii onuc mxeper, BUKOPUCTaHUX Nif Yac nigrotoBky CTaTTi, MO-
BOIO opuriHany), ocbopMneHnin 3rigHo 3i cTaHgapToMm «OCTY 8302:2015. «IHdhopmauis Ta
OokymeHTauis. bibniorpadivyHe nocnnaHHA. 3aranbHi NONOXeHHs Ta npasuna cknagaHHs» (Times New Roman, kernb 12,
iHTepsan 1,5).
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Mopsigok po3MilleHHss onuciB nopjaeTbCcsl  3a nopsaagkom, npeactaBneHum  y References  (6e3
HyMepadii). 3rigHo 3 pekoMeHaauiamMn MikHapoaHux 6as uMTyBaHHs, y npucTatenHin 6ibniorpadii noBnHHO 6yTn 9apo
QXepen, sike Mae BNAvMB Ha PO3BUTOK NEBHOI ranysi Hayku.

References Ta cnncok BUKOPUCTaHWX QXepen MatoTb BiANoBigaTV TakKuM BUMOram:

e kinbkicTb: 15-30 (ons opuriHanbHux ctaten), 30-50 (ansa ornagoBux cTaTten) mkepen, oPopMAeHnX 3rigHo i3 3a-
3HayYeHUMK cTtaHgapTamu (gopatok 3). BinbwicTe matoTb BigobpaxaTn Cy4acHUN CTaH HaykoBUX AOCHiOXKeHb i 6yTh
onybnikoBaHUMM He Mi3Hiwwe, HiXK NPOTAromM OCTaHHIX N’ATU POKIB;

e HasBHICTb He MeHLWe HiIX TPbOX [XKepen naTUHULEK (CTaTen 3 IHO3EMHUX >KypHaniB i3 BUCOKUM
iHOeKCcoM BNNMBOBOCTI, ONYBNIKOBaHNX NPOTArOM OCTaHHIX ABOX-TPbOX POKIB, i 6a30BMX MOHOrpadiin);

¢ 80 % mxepen noBuHHI matn DOI, ineHTudikaTop uudposoro ob’ekta (3a BUHATKOM peTpoBuaaHb — 10 %), akui
nogatoTb Yepes npobin nicnsa 6ibniorpadiyHoro onucy mxepena (goaaTok 3).

e camornocunaHb mae 6yt He GinbLue Hix 10 %.

Onsa onybnikyBaHHSA cTaTTi NoAaloTh:

e pO3pPYKOBaHWI BapiaHT CTaTTi 3 MANMCOM aBTopa, WO O3Ha4Ya€e NOBHY MOro BiAMOBIAAmNbHICTbL 3a AKICTb | HAYKOBY
3HaJyLLiCTb NO4AHOro MaTepiany;

e eNeKTPOHHY Bepcito TeKCTy cTaTTi Ha USB-Hocii abo enekTpoHHO nowToto: rve@naiau.kiev.ua;

e BUTHT i3 NpOTOKONY 3aciaaHHs kadeapw (HaykoBoi nabopaTtopii) Npo pekoMeHaaLjlo 3a3HavYeHoi CTaTTi A0 BiAKPUTOro
APYKY.

YBara! ABTOpM HeCyTb MOBHY BIAMNOBIgANbHICTL 3@ [OOCTOBIPHICTE  BUKMAAEHOro  martepiany, TOYHICTb
HaBeAEeHUX uMTaT, CTaTUCTUYHMX OAHUX, BNACHUX HA3B, a TakoX 3a Te, WO B MaTepianax He MiCTATbCA AaHi, siki He nia-
narawTb BigkpuTiv nybnikauii. CtaTTi, nogaHi 3 NOPyLUEHHAM 3a3HadyeHnX BUMOr, He MpuiMaloTb A0 ApyKy. BuasneHnun
pepakuieto dakt nnariaty € 6€3ymMOBHOI MiACTaBO ANs BiOXWUNEHHs cTaTTi. PegakuiiHa Koneris Takox He po3rnsaaae
CTaTTi, NPUHaNMHI oguH 3 aBTopiB Akux He mae ORCID.

Apgpeca gnsa nuctyBaHHsa: 03035, YkpaiHa, m. Kui, nn. Conom’aHcbka, 1 (Bigain nigrotoBkyu HaB4anbHO-HaYKOBUX
BugaHb HABC).

TenedoH ana goBigok: 097-851-72-96, 14-48.

E-mail: rvc@naiau.kiev.ua.

3 nuTaHb po3MilleHHA cTatenm |y axoBuMX BuAAHHAX HauioHanbHOI  akagemii  BHYTpPIWHIX  cnpas
3BepTaTucs:

e «HaykoBun BicHuk HauioHanbHOI akagemii BHYTpiWHiIX cnpaB» (BUXOAUTb OPYKOM YOTUMPM pasu Ha pik) —
Ten. 097-851-72-96, BHyTp. 14-48 (BignosigansHa ocoba — AkoBneBa AHreniHa AkiBHa);

e «lOpuanyHun 4aconuc HauioHanbHOI akagemii BHYTpIWHIX cnpaB» (BMXOOWTb OPYKOM [ABiYi Ha pik) —
Ten. 097-851-72-96, BHyTp. 14-48 (BignosigansHa ocoba — Akosnesa AHreniHa HAkiBHa);

e «®inococbcbki Ta mMeTomoOnoOriyHi npobrnemu npaBa»  (BUXOOUTbL  OPYKOM  ABiMi  Ha  piK) -
Ten. (044) 249-09-69, BHyTp. 12-82 (BignosigansHa ocoba — MNasnuwmH Oner Bonoammmnposuy);

e «lOpuanyHa ncuxonoria»  (BMXOAWTL  ApPyKOM  fABiMi  Ha  pik) —  Ten. (044) 520-08-89, 561-18-74,
BHYTp. 15-56 — kadegpa topuamyHoi ncmxonorii (BignoeiganesHa ocoba — Kasmipexko Jlioamuna IBaHiBHa).
NopaTok 1

BignoBigHMKM OCHOBHMX nocag,
HayKOBMX CTYMNeHiB i BYeHUX 3BaHb

. .. PekomeHaoBaHi BapiaHTH
TepMiH ykpaiHCbKOO
nepeknagy

[OKTOp HpUANYHUX HayK Doctor of Law
KaHAMAAT PUANYHUX HaYK Ph.D in Law
OOKTOop chinocodii (3 npasa) Doctor of Philosophy (in Law)
npogecop Professor
OOUEHT Associate Professor
CTapLuvi BuKnagay Senior Lecturer
BUKNagay Lecturer
NPOBIgHUA/CTAPLUNIA/MONOALLNA Leading/Senior/Junior
HayKoBWIA cniBpOBITHMK Research Fellow
OOKTOpaHT Doctoral Student
acnipaHT, ag’toHKT Postgraduate Student
3006yBay Researcher
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[NopaTok 2

Mpuknan opopmneHHA nocunaHb y TeKCTi cTaTTi
(BipnoBigHo oo ctunio APA)

MocunaHHA B TEKCTi MaloTb BUrMAAaT Takum umnHom: (Gundy, 2016) abo (Malivskyi & Neill, 2016; Schukking, 2018), abo
3a HasBHocTi umTtaTy (Slobodian & Yakovyna, 2016, p. 58).

lMpuknad nocunaHb y mekcmi cmammi yKpaiHCbKOI MOBOIO:

Ha nepekoHaHHsA ronnangcbkoro cyani €sponencekoro cygy 3 npas noguHn XK. WykkiHra (Schukking, 2018) sax-
nmBo, Wwob «CTOpoHM NPOAEMOHCTPYBanv AOTPUMAHHS NpaB MIOANHU Ta BEPXOBEHCTBA MNpaBa LUMSAXoM 3abe3neveHHs
OOTPVYMaHHS MiHiManbHWUX rapaHTiv ctatTi 6 KoHseHuii» (p. 155).

lMpuknad nocunaHb y mekcmi cmammi aHa2NilicbKO0 MOBOH0:

According to the French philosopher Jean-Luc Marion (1999, p. 352) "Descartes remains one of our closest
contemporaries".

lMpuknad 6nokoeoi yumamu:

ApanTauis  HafBHMX Ta YyCnilWHO anpoboBaHMX peKkoMeHAaUi  KPUMIHANICTUYHOI  TEXHiKW, TakTUKM i
MEeTOOMKM OO YMOB LMBINBHOMO Ta iHWWX BWAIB CYOOYMHCTBA € Hambinblw [OUiNbHUM | OAHOYACHO
€KOHOMIYHUM LLUFIAXOM BMPOBaJXKEHHS 3a3Ha4YeHUX pekoMeHAaUi B iHWWI BUAW CyAOYMHCTBA 3 ypaxyBaHHSIM NpPaBOBUX
yMmoB ix peanisauii (Isaenko, 2018, p. 38).

Hopatok 3
Mopaaun wopo odopmneHHs References
Ta CNUCKY BUKOPUCTAHUX Axxepen

Y References, sKuA cKnagaeTbCs 3 OMUCIB  OpUriHanbHUX aHIMOMOBHUX Ta/abo  TpaHcniTepoBaHWUX
NnaTUHULEID JXXepern, Ta CNUCKY BUKOPUCTaHUX Axepen (KMpunuuer) nopsaaok i KinbkicTb AxXepen maroTb 3b6iratucs Ta
3anuwaTcs He3aMiHHUMN.

Ocpopmmtu GibniorpadiuHmi onmc BianosigHo Ao ctuno APA MoXHa Ha calTi OHNaiHOBOTO aBTOMaTU4HOrO hopMyBaHHS
nocunaHe: Citation Machine (http://www.citationmachine.net/apa/cite-a-book); http://www.bibme.org/apa/book-citation/manual

abo iHwomy.
OdpilinHy TpaHcniTepaLilo ykpaiHCbkoro andasiTy naTuHULEro 3aTBepokeHo B noctaHoBi KabiHeTy MiHicTpiB Ykpa-
iHK Big, 27.01.2010 Ne 55 «Mpo BMOPAAKYBaHHS TpaHcniTepauii YKpaiHCbKOro andeasity

natunuueto». OHnanH-TpaHcnitepartop — http://ukrlit.org/transliteratsiia.

[ns pociicbkoi MOBM TpaHcniTepyBaTu NoTpibHo 3rigHO 3 BUMoramm Hakaly PMC Pocii Big 03.02.2010 Ne 26. OHnaiiH-
TpaHcnitepaTop — http://ru.translit.net/?account=zagranpasport. AKWO BITYN3HAHWUI XypHan BUAAETbCA B nepeknagi Ha
aHrMiNCbKy MOBY, BUKOPUCTOBYWTE aHrMINCbKi BapiaHTX Ha3BM XXypHary Ta cTaTTi.

DOI BngaHb MOXHa 3HanTK Ha cawnTi http://www.crossref.org

MigroToBneHi BiANOBIAHO OO0 3aranbHOMPUNHATUX BUMOr References Ta CnMCOK BUKOPUCTaHUX OXepen MaTuMyTb
Takuin BUrnNag;
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