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Acceptance of the International Covenant on Civil and Political Rights in 1976 was
an important step towards detailing international human rights standards. Article 21 of this
document «recognizes the right to peaceful assembly. Such a right shall not be subject to
any restrictions on its exercise except those imposed in conformity with the law and which
are necessary in a democratic society for national security, public safety, public order, the
protection of public health or morals, or the protection of the rights and freedoms of othersy.
As we can see, the right to peaceful assembly is recognized, but it can be limited in certain
cases. It is important to note that the Covenant is binding on signatory countries, unlike the
Universal Declaration of Human Rights. Article 21 of the Covenant provides protection for
both organized and unorganized (spontaneous) private meetings aimed at achieving common
goals, particularly in formulating and expressing a position on a specific issue of public or
state life [1, p. 15].

The Syracuse Principles of Interpretation of Limitations and Derogations from the
Provisions of the International Covenant on Civil and Political Rights are directly related
to the Covenant. They are specifically related to the sphere of ensuring freedom of peaceful
assembly and reveal the concepts used in the Covenant, particularly: «Provided by law», «in
a democratic society», «public order», «health and morality of the population», «national and
public security», and «rights and freedoms of others» are examples of factors that may limit
individual rights [2].

It is important to note that certain groups in society, and children in particular, have
the right to freedom of peaceful assembly. According to Article 15 of the Convention on
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the Rights of the Child (1989), states parties recognize the right of the child to freedom of
association and peaceful assembly; no restrictions shall be placed on the exercise of this right
except such as are in accordance with the law and are necessary in a democratic society in
the interests of national security, public safety, public order, public health or morals or for the
protection of the rights and freedoms of others [3].

The content of international human rights instruments adopted in the second half of the
last century clearly demonstrates the different trends in the development of human rights in
the global space. Simultaneously with the broad process of disseminating universal human
rights standards and globalizing them, another process has begun — regionalization, that is,
the creation of standards and mechanisms for protecting human rights in accordance with the
traditions and cultural specificities of particular regions. Taking into account the specifics of
groups of states, such documents often acquire special weight.

The American Convention on Human Rights (1969) recognizes the right to peaceful,
unarmed assembly. No restrictions shall be placed on the exercise of this right except such as
are in accordance with the law and are necessary in a democratic society in the interests of
national security or public safety, for the protection of public order, health or morals, or for
the protection of the rights and freedoms of others [4].

Article 11 of the African Charter on Human and Peoples’ Rights guarantees the right to
freely assemble with others, subject only to necessary legal restrictions. These restrictions are
established in the interests of state and public security, health and morals of the population,
and protection of the rights and freedoms of others [5].

Chronologically, the latest provision on freedom of assembly was enshrined in the Arab
Charter of Human Rights, Art. 24, which recognizes the right of citizens of the signatory
countries to peaceful assembly [6].

Let’s examine the most important European legal norms for our country in detail.

In November 1950, the Convention for the Protection of Human Rights and Fundamental
Freedoms (short title — the European Convention on Human Rights) was opened for signature.
Article 11 of the Convention is directly devoted to freedom of assembly and association,
stating that:

«1. Everyone has the right to freedom of peaceful assembly and association, including
the right to form and join trade unions for the protection of their interests.

2. The exercise of these rights is subject only to restrictions established by law in the
interests of national or public security, for the protection of order or crime prevention, for
the protection of health or morals, or for the purpose of protecting the rights and freedoms of
other persons, and which are necessary in a democratic society. This article does not prohibit
the implementation of legal limitations on the exercise of these rights by individuals who
are part of the military, law enforcement, or government agencies». Therefore, the European
Convention for the Protection of Human Rights and Fundamental Freedoms directly regulates
the protection of fundamental rights and freedoms of a person, which provides for the direct
effect of its norms. The Convention guarantees these rights without requiring participating
states to adopt additional acts. The norms of the Convention take precedence over the
provisions of national legislation if the latter contradict them, which is reflected in two main
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provisions: firstly, the rights and freedoms guaranteed by the Convention are of a fundamental
nature; secondly, the preamble of the Convention emphasizes one of the main tasks of the
Council of Europe — to achieve greater unity between the member states, and the activity of
the European Court as a control mechanism serves the achievement of the mentioned goal.
The European Convention on Human Rights obliges states to respect the freedom of peaceful
assembly, establishing this right for everyone and at the same time providing for the possibility
of its restriction. The interpretation of the enshrined freedom, as well as the specification of
the criteria for the legality of state intervention in its implementation, has been provided in
the practice of the European Court of Human Rights. The Court has consistently recognized
the close connection between the freedom of peaceful assembly and other rights, particularly
the freedom of expression as reflected in Article 10 of the Convention. As a result, the
European Court, while maintaining its autonomous role and special scope, often interprets
Article 11 in the context freedom of expression, which is both a goal of peaceful assembly
and a means of achieving it. It should be noted that the Convention on the Protection of
Human Rights and Fundamental Freedoms is one of the few international acts that not only
describes human rights, but also establishes an appropriate system for their protection. In this
respect, the great value of the Convention lies not so much in the definition of the rights and
freedoms it contains, but rather in the regulation of the mechanism for their implementation in
the participating States, the essence of which lies in the functioning of a judicial body unique
in the European area - the European Court of Human Rights. The jurisdiction of the Court
extends to all cases concerning the interpretation and application of the Convention. The
Court may not only decide whether a violation of the Convention has occurred, it may also
award reparation for the damage suffered [7, p. 319].

When creating a legal framework to promote and protect human rights, both international
organizations and states rely on international human rights standards. Some scientists suggest
distinguishing two directions with a certain degree of conventionality [8].

The first direction is the development of international treaties with the aim of normatively
enshrining international legal guarantees of human rights protection. This branch is dynamically
developing, including a wide group of international and regional agreements in the field of
human rights, which are legally binding for the signatory countries.

The second direction can be distinguished based on the provisions of paragraph 1 of
Article 13 of the UN Charter, which states that the General Assembly shall organize studies
and make recommendations in order to: a) promote international cooperation in the field of
politics and encourage the progressive development of international law and its codification;
b) <...> promote the realization of human rights and fundamental freedoms for all, without
distinction as to race, sex, language or religion [9].

The first one includes conventions, covenants, protocols (they can be included in the
category of international treaties), which have a legally binding character for the states if they
have expressed their consent to the recognition of these documents. Along with international
treaties, this group also includes some declarations adopted by the General Assembly of the
United Nations, which were subsequently transformed into treaties or received by states as
opinio juris.
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The second direction comprises a variety of documents often titled «standard rules»,
«recommendationsy, and the like, which are of a recommendatory nature (otherwise referred
to as «soft law» instruments).

Although the second group of instruments does not create legal obligations, they do
require States to take action as they contain instructions aimed at making the provisions of
international treaties more meaningful and applicable in national practice.

In the context of researching standards for ensuring the right to peaceful assembly, there are
several important documents of this nature. However, the Guidelines on Freedom of Peaceful
Assembly, developed by the Organization for Security and Cooperation in Europe and first
published in 2007, deserve special attention. Researchers rightly point to this document as a
unique source of European international legal doctrine, based on the national experiences of
states in the region, international agreements, and the jurisprudence of the ECHR.

The OSCE Bureau for Democratization and Human Rights, in cooperation with the
Venice Commission, developed the guiding principles and explanatory notes for freedom
of peaceful assembly. These were created by a group of experts and took into account the
recommendations of its members [10, p. 54].

The seven basic principles are binding rules for administrative and judicial bodies.

2.1 Presumption in favor of holding assemblies. As the right to freedom of peaceful
assembly is a fundamental right, its exercise should be ensured without regulation to the extent
possible. Everything that is not expressly prohibited by law should be deemed permitted, and
those who wish to assemble should not be required to obtain a permit to hold an assembly.
Legislation should contain a clear and unambiguous presumption in favor of freedom of
peaceful assembly.

2.2 The state has a duty to facilitate and protect peaceful assemblies. This includes
establishing appropriate mechanisms and procedures to ensure the realization of the right
to freedom of peaceful assembly without excessive bureaucratic regulation. In particular,
the state should always facilitate and protect peaceful assemblies in locations desired by the
organizers, ensuring the unimpeded dissemination of information about planned assemblies
to the public.

2.3 Lawfulness. Any restrictions on assemblies must be based on the provisions of the law
and comply with the requirements of the European Convention on Human Rights and other
international human rights instruments. In this context, the proper development of a legal
framework defining the limits of the permissible scope of the authorities’ powers is crucial.
The law must comply with international human rights standards and be specific enough for
individuals to determine if their behavior violates the law and the likely consequences of such
a violation.

2.4 Proportionality. Any restrictions on freedom of assembly should be proportionate. In
pursuing the legitimate aims of the authorities, preference should be given to measures that
involve the least interference. The principle of proportionality requires that authorities should
not impose day-to-day restrictions that significantly alter the nature of the event (e.g., moving
the venue to areas away from the city center). The application of statutory restrictions could
lead to imposing those restrictions on all assemblies as a general principle, which may fail to
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comply with the principle of proportionality by not considering the specific circumstances of
each case.

2.5 Non-discrimination. Everyone has the right to freedom of peaceful assembly. The
competent authorities shall not discriminate against any person or group of persons in
regulating freedom of assembly. The freedom to organize and participate in public assemblies
shall be guaranteed to individuals, groups, unregistered associations, legal persons, and other
organizations; members of minority groups — ethnic, national, religious and sexual; citizens
and non-citizens of the state (including stateless persons, refugees, foreign nationals, asylum
seekers, migrants and tourists); children, women and men; law enforcement officials; and
persons without full legal capacity (including persons with mental illness).

2.6 Efficient management. The legislation should clearly state which government body is
responsible for regulating freedom of assembly. This regulator should ensure that citizens have
sufficient access to reliable information about its procedures. Organizers of public assemblies
and individuals whose rights and freedoms of assembly will be directly affected should have
the opportunity to address the administrative body in person or in writing.

Regulatory procedures should provide for a fair and objective evaluation of all
available information. Any restrictions imposed on a particular assembly shall be promptly
communicated to the organizer in writing, stating the reasons for each restriction.

Decisions regarding the application of restrictions should be made as early as possible to
ensure that an independent tribunal can hear the application by the date specified in the notice
of meeting.

2.7 Responsibility of the regulatory body. Regulatory bodies are responsible for fulfilling
their legal obligations and are accountable for any procedural or substantive failures. At the
same time, the degree of responsibility should be determined according to the principles of
administrative law and judicial supervision in terms of abuse of official powers [11].

The above sources are definitely of arecommendatory nature, butaccording to M.L. Sereda
they rely heavily on binding legal documents, in particular on the practice of the European
Court of Human Rights and, in the case of reports of the UN Special Rapporteur, also on the
practice of the Inter-American Court of Human Rights. This relationship is two-way because
the mentioned courts often base their practice on reports or conclusions from authoritative
international institutions. Thus, it is highly likely that violating «soft» international standards
will also constitute a violation of stricter legal norms [12].

The European Court of Human Rights is the practical mechanism for the application
of the mentioned norms and laws, and these decisions are often of key and fundamental
importance for the national legal systems of today.

After all, the Court’s decisions are not only legally binding for the respondent state, but
also have a direct impact on the development of the legal system of the European Convention
for the Protection of Human Rights and Fundamental Freedoms, which in turn is part of the
national legislation of the member states [13, p. 18].

Its decisions are a direct source of law for the courts. Many of our compatriots see it as
a real mechanism for ensuring their rights, which is evidenced by the fact that year after year
Ukraine is one of the leaders in the number of applications to the European Court of Justice,
especially in cases involving restrictions on the freedom of peaceful assembly.

© Onyshchenko Serhii, 2023
DOI (Article): https://doi.org/10.36486/np.2023.4(62).9

Issue 4(62) 2023 https://maukaipravoohorona.com/

91



ISSN 2072-8670 (Print) HAYKA I ITPABOOXOPOHA
NAUKA I PRAVOOKHORONA

DOI (Issue): https://doi.org/10.36486/np.2023.4(62) Issue 4(62) 2023

Under the Act «On ratification of the Convention for the Protection of Rights and
Fundamental Freedoms of 1950, the First Protocol and Protocols Me 2, 4, 7 and 11 to the
Conventiony», the Verkhovna Rada of Ukraine has fully recognized the jurisdiction of the
European Court of Human Rights in all matters relating to the interpretation and application
of the Convention, and in accordance with Article 17 of the Act «On the implementation of
decisions and the application of the practice of the European Court of Human Rightsy, the
courts apply the Convention and the practice of the European Court of Human Rights as a source
of law when considering cases. These court cases fall under the jurisdiction of administrative
proceedings, and their specific considerations are defined in Articles 280-281 of the Code of
Administrative Procedure of Ukraine. Additionally, Article 6 of the Code obligates judges
to apply the case law of the European Court of Human Rights, which states that «the court
shall apply the rule of law, taking into account the case law of the European Court of Human
Rights». Ukrainian legislation recognizes and applies not only ECHR judgments related to
Ukraine but also those related to all Council of Europe states as a source of law.

This peculiarity of the practice of the European Court of Human Rights is due to the
nature of its judgments, which is manifested in the binding nature of the principles of solving
a particular problem, which, although it concerns a foreign state, can be applied to solving a
similar problem in Ukraine. This approach also corresponds to the principle of legal certainty,
since in this case the solution of a particular problem can be predicted and foreseen.

0.V. Kolisnyk notes that the national courts, when conducting judicial proceedings, must
refer to the conclusions of the ECHR as a direct source of law. They should not only be guided
by the formal interpretation of legal norms, but also adhere to the idea of justice and humanity
inherent in the decision of the ECHR and implement it in their decisions [14, p. 481].

The importance and content of the case law of the European Court of Human Rights on
peaceful assembly began to grow after the entry into force in 1998 of Protocol No. 11 to the
European Convention for the Protection of Human Rights and Fundamental Freedoms on
the Reorganization of the Monitoring Mechanism established under the Convention. Thus,
according to the European Court of Human Rights search engine, by the end of 2016, the
Court had considered more than 120 complaints of violations of Article 11 of the Convention
by States in the context of freedom of peaceful assembly, of which the Court found violations
of the Convention in 99 cases. Therefore, after the entry into force of Protocol 11, the Court
has been hearing an average of 7-8 cases in this category each year. The «record holder»
for violations of Article 11 of the Convention is Turkey, which has violated Article 11 in the
context of freedom of peaceful assembly in almost half of the cases examined by the Court.
It is noteworthy that most of the cases against Turkey are of the same type — the Court has
mostly recognized the brutal actions of the police in the dispersal of demonstrations as a
violation of Article 11. Five cases involving the violation of the right to freedom of peaceful
assembly were considered in Ukraine. Three cases raised questions about the validity of
applying administrative and criminal sanctions to individuals who violated the procedure
for holding peaceful meetings. Another case questioned the validity of banning a strike by
airline employees. The final case questioned the legality and proportionality of dismissing an
employee for absenteeism related to participation in a picket strike [12, 96].
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M.L. Sereda highlights several principles that are guided by the ECHR when considering
cases on ensuring the right to peaceful assembly, in particular cases of its restriction:

- the legitimacy of the intervention;

- the legitimacy of the objectives of the intervention;

- the necessity of the intervention in a democratic society;

- adherence to the principle of proportionality in balancing the interests of assembly
participants and the public interest;

- the presumption in favor of holding a peaceful assembly;

- the need to show a degree of tolerance for peaceful assembly [12].

A number of court decisions during the Revolution of Dignity represented a clear
departure from these principles. The dispersal of student protests on November 30, 2013, as
well as permanent bans on peaceful assemblies with persecution of their participants, serve as
a vivid example of the violation of the freedom of peaceful assembly in Ukraine. During this
period, it was common for courts to impose automatic bans on individuals seeking to exercise
their right to peaceful assembly, which was a key trend in jurisprudence.

The court decisions mentioned above disregarded both Ukrainian law and international
standards. Automatic bans are in violation of the principle of proportionality. In its April
26, 1991 judgment in the case of «Ezelin v. France», the Court required a certain balance
between the requirements of the purposes specified in part 2 of Article 11 and the freedom
of expression. According to the principle of proportionality, rights and freedoms may only
be restricted to the extent necessary to ensure the common good. The court’s position
violates Article 11(2) of the Convention, which requires that any interference be justified by
an overriding public necessity having one or more legitimate aims. While states have some
discretion in assessing whether such a problem exists, this is done in close cooperation with
European supervision, extending to both legislation and practice in its application. In the
case of «Vierentsov v. Ukraine» from April 11, 2013, the court noted that the Constitution of
Ukraine establishes general rules regarding restrictions on freedom of assembly. However,
these rules require further development in national legislation. In the «Verentsov v. Ukraine»
decision, the European Court of Human Rights highlighted the lack of a clear and predictable
procedure for organizing and conducting peaceful demonstrations.

Conclusion: currently in Ukraine, there is no specific law that outlines the procedure for
organizing and holding peaceful assemblies. The issue of the order and time of notification
of the planned action remains unresolved. Therefore, international standards are necessary
to ensure the proper functioning of the legal mechanism for ensuring the right to peaceful
assembly.
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MI’KHAPOJHO-ITPABOBI CTAHIAPTHU
Y COEPI PEAJII3ALIT ITPABA HA MUPHI 3IBPAHHS

VY cTari npoBeeHO aHaji3 OCHOBOMOJIOKHUX MIKHAPOJIHUX JPKEPEN Yy raiy3i Mpas JIto-
JIMHY, BU3HAYCHO TOJIOKEHHS, SIKI 0€3M0oCcepeHhO PETYIIOI0Th MPAaBO HAa MUPHI 310paHHS.
OxkpecieHo OyMKy, IO Hapa3i TOJOBHMM 3BOJIOM HOPMATHMBHHUX CTaHAAPTIB y Taiy3i mpaB
JIOMHY 3aJUIIAETHCS 3araibHa JeKapallis npas JroauHu, npuiiHata 10 rpymaas 1948 poky.
Hagenenwuii TexcT nexapaiiii aHMIiHChKOI0 MOBOIO JIa€ IM1/ICTaBU AJisl OyKBaJIbHOIO PO3YMiH-
Hs i1 came Sk cTaHaapTy, ajuke 6e3nmocepenHbo B mpeamOysti BkazaHo: «Now, Therefore THE
GENERAL ASSEMBLY proclaims THIS UNIVERSAL DECLARATION OF HUMAN
RIGHTS as a common standard of achievement for all peoples and all nationsy.

JloBeieHO HAsSBHICTH IIpaBa Ha CBOOOY MUPHUX 310paHb JIs IEBHUX COIIaJbHUX TPYII,
30KpeMa BUOKPEMJICHO He3aJIe)KHY KaTeropito cy0’eKTiB JiTei, ockibku y cT. 15 KonBenii
npo npasa AuTuHU (1989) lineTbes, o AepKaBU-yUacHUILIl BU3HAIOTH [IPaBO JUTHHU HA CBO-
0oy acorriariiif Ta cBOOOTy MUPHHX 310paHb.

[TpoananizoBaHO 3MICT HU3KH U IHIIUX OCHOBHUX MIXHApPOJIHUX aKTiB 3 MpaB JIOAU-
HU (AMepuKaHChbKa KOHBEHIIIS Ipo npasa aonuHu; Konsenuist CriBApyKHOCTI HE3aJIEKHUX
JIeprKaB MPO MpaBa Ta OCHOBHI CBOOOAM JIOAMHU; AQpHUKaHChKA XapTis MpaB JIFOIWHU 1 HApO-
niB; ApaOcbKa XapTis rpaB JtoAuHN; KOHBEHIIIS PO 3aXHCT MpaB JIFOAWHU 1 OCHOBOIOJIOXK-
HHUX CBOOOI).

OxapakTepu30BaHO NIEBHI HANIPSIMU B pOOOTI MIXKHAPOAHUX OpraHi3allii i JepkaB 3 Mpo-
CYBaHHsI 1 3aXHUCT MpaB JIOJUHM 32 JJOIIOMOTOI0 CTBOPEHHS MPaBOBOi 0a3u, 30KpemMa MiKHa-
POAHMX CTAHAAPTIB MPAB JFOJIHH.

Oxkpemy yBary npuaiieHo KepiBHUM mpuHIIUIIAM 31 CBOOOIM MUPHUX 310paHb, po3po-
6nennM Opranizaui€ro 3 6e3mexku Ta crniBpoOiTHULITBA B €Bpoi (omyOnikoBanuMm y 2007 p.).

KoncTaroBano, 1o pimeHHs €BpONeUChKUi CyIy 3 MpaB JIOAWHY € pealbHUM MEXaHi3-
MOM 3a0e3IeUueHHs ITpaB Ha MUPHI 310paHHSI.

KurouoBi ciioBa: crangapT, MDKHapOJHI CTaHJapTH, MpaBa JIIOAUHHU, IPAaBO HA MUPHI
310paHHS.
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