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CHUCTEMHI B3AEMO3B’SI3KU KPUMIHAJIBHOI'O
I KOHCTUTYHIMHOI'O ITIPABA YKPATHU

Y ecmammi posenadaemuvca cucmemuuii xapaxkmep midceany3e8ux 36 s3Ki6 KPUMIHATbHO2O
i Koncmumyyilino2co npasa. Ha npuknadi KpuminaibHO-npagoeux HOpm 3 ONAHKEMHUMU
OUCNO3UYIAMU NPOITIOCIMPOBAHO CUCEMHE (DYHKYIOHYBANHS MIdHC2ATY3€8UX 63AEMO38 A3KI6
KPUMIHANbHO20 | KOHCMUmyyiuHo2o npaea. llokazano 3HaueHHs Midceany3eeux 36 s3Ki6 Y
cumyayii, Akanompedy€ He2auH020 YX8aleHHANPAKMUUHUX DileHb3 00KV PAB03aCcmMOCO8HUKA,
BUX00AUU 3 HAABHUX NPABosux Hopm. Hasedeno npuxnad npamoi 0ii koncmumyyitinoi Hop-
mu. Iliomeepoiceno no3uyito, wo KOHCMUMYYIUHI HOpMU NPAMOL Oii NOMEHYINIHO NOBUHHI
3ACMOCO8YBAMUCH Y BUNAOKY NPO2ATIUH Y KPUMIHATbHOMY NpAsi abo KOMI3ill Midic HopMmamu
Konecmumyyii' Ykpainu i nonoswcennamu nopy KK Vkpainu. Bucnosneno oymky, wo, nesea-
Jrcarouu Ha iepapxiyHuil (a 3a 0esaKumu oxcepenamu — cyoopouHayiiiuil) xapakmep 36 ‘s3Ki6
KOHCMUMYYIUHO20 [ KPUMIHATILHO20 NPABA, MIdc2aly3e8i 6IOHOCUHU YUX 2ay3ell nPpasa 8Ce e
Maomov Xapaxmepusysamucs NOHAMMmMAM “‘83a€M038 130K .

Knrouosi cnosa: kpuminanbre npago, KOHCMUmMyyitine npaeo, 2aiy3b npasd, CUCeMHUL,
Midicaany3esul, 83a4€EmM038 s30K

Mixramny3eBi 3B 3K KPUMIHAIBHOTO MIPaBa pO3IIIAJAI0THECS HUHI SK BaKJIMBA YaCTHHA
npeaMeTa HayKd KpuMiHaibHOTO mpaBa. HeoOximHicTe 30anaHcyBaHHSA cdep MPaBOBOTO
peryiroBaHHs, BU3HAUEHHS KOPAOHIB MEBHUX ray3e mpasa i MicIb, A€ 11l rajry31 BIUINBAIOTh
OJlIHA Ha OJHY, CHOTOJHI CTAaHOBHUTH OJHE 13 3aBJaHb TeOpii KPUMIHAIBLHOTO MpaBa. Jleski
TEOPETUYHI 3700yTKH B aCIEKTi B3a€MO3B’S3KiB MEBHHUX Tally3ed MpaBa B Cy4YacHIW Hayll
KpUMIHAJIBHOIO MpaBa yxke HaOylau CTaTycy AOKTPUHH — TOOTO CTaju IMOJIOXKEHHSMH,
o yxe HaOmkeHi a0 normMu. OIHUM 3 TaKUX BU3HAHUX 1 MIATPUMYBaHHUX TOJOKEHB €
MIOPSAKOBAHICTh (200 sK mmIe 11 Ha3WBaIOTh B TEOpil — “‘CyOOpAMHAIIIHA 3aJICKHICTD”,
“lepapxi4Hiii XapakTep” TOIIO0) KPUMIHAIBHOTO MpaBa 1010 IpaBa KOHCTUTYIIIHOTO.

Sx HOpMU TpsAMOI 1T MOJOXKEHHS KOHCTUTYILIMHOTO MpaBa MiAIAraroTh Oe3nocepen-
HBOMY 3aCTOCYBAHHIO y MPAKTHUIll BUPINICHHS MMUTaHb MPO MPUTITHEHHS (HETIPUTSTHCHHS)
710 KpUMiHaJIbHOT BiAnoBiganbHOCTI. llle ogHUM TOKTpUHAIBHUM MOJOKEHHSM, SIKE BUTUIH-
Ba€ 3 1€papXivHOTO XapakTepy 3B S3KiB MK aHATI30BAaHUMU Tally3sSMH, € TaKe: y BUMAJAKY
KOJII31i1 MK TOJOKEHHSAMH KPUMIHAJIBHOTO 1 KOHCTHTYLIMHOTO IpaBa MepeBary MarTh
octanHi. [IpoTe IbOMy 3aCTOCYBaHHIO, SIK 1 Oy/Ib-SIKOMY 1HILIOMY aKTy 3aCTOCYBaHHsI TpaBa,
Mae MepeayBaT eTarl TIIyMadeHHs 3MICTy MTPaBOBHUX HOPM, 1 IIeH eTamn YCKIaIHIOEThCS Yepe3
OJTHOYACHE 3BEPHECHHS JI0 TIOJIOKEHb JIBOX T'alTy3eH, KOXKHA 3 IKMX € YaCTUHOO € TMHOT TPABOBOT
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CHCTEMHU JiepKaBH. BUXOAs/uu 3 IbOTO, MU TIOBUHHI BECTH MOBY PO CUCHEMHUL XaPAKTEP
TaKOT0 TIIYMau€HHS, a BiJIMOBI/THI 3B’ A3KH Tally3el KOHCTUTYIIIIHOTO 1 KpUMIHAIBHOTO TTpaBa
BU3HAYATH K CUCTIEMHI.

3B’A3KM KPUMIHAJIBHOTO MpaBa 3 KOHCTUTYHIWHUM MPaBOM, SK OAWH 3 TPOSBIB
MDKTaTy3eBO1 B3a€MOJIii, YK€ MiJIaBalKcs BHBYCHHIO B TEOpPil KPUMIHAJIBHOTO IIpaBa,
monpas/a 6e3nocepeHiM NpeAMETOM TaKHX JIOCTIKEHb Ha JcepTalifHOMY piBHI He Oyia
3a3HaueHa B3aeMois. B YkpaiHi 3axuiiieHo KilbKa 1ucepTaliiHuX Mpalb, B IKUX PO3TIISTHYTO
PI3HI aCTIEKTH B3a€MO3B’A3KIB KPUMIHAJILHOTO 1 KOHCTUTYIIIHHOTO TIpaBa.

Onun 13 miapo3ainiB gokropebkoi auceptanii M. 1. Komoca nmpucBsdeHO BUBUEHHIO
NUTaHb YJAOCKOHAJIEHHS KPUMIHAJIBHOIO IpaBa 3aco0amMH HalllOHAJIbHOI KOHCTUTYIIMHOI
topucaukmii B mepiog 2001-2017 pp. YV mii yacTuHI AOCTIDKEHHS aBTOpP aHATI3ye
KpUMiHaJIBHO-TIPaBOBI HACHI KU AesikuXx pimens Koncruryuiiinoro Cyny Ykpainu [1, ¢. 355—
365]. ¥V mucepranii O. I. /leHpkoBUY pO3MISIHYTO MpOOJIeMH TIyMauy€HHs KpUMIHAJIbHO-
npaBoBux HopM Koncruryniiinum CynoM Ykpainu, poaHalli3oBaHO MiAXOIU 10 PO3YMIHHS
TAKOT0 TIyMaueHHs, BCTaHOBJIEHO BUAM akTiB KoncrutyuiiitHoro Cyny Ykpainu, siki, 1o
CyTi, € GOpMOI0O KpUMiHAJIBbHOTO MpaBa [2]. BuByaroun mxepena KpUMiHAJIbHO-IIPABOBO-
ro perymosanHs B Ykpaini, O. C. Ky3emOaeB onuH 3 miApo3aiiiB JUcepTalii MpUCBSIUYE
KOHCTUTYLIHHUM aKTaM SK JUKEpeslaM BiJIMOBIHOTO PETyJIOBAaHHS, J0 SIKHMX BiJHECEHO,
no-niepiie, HopMu Koncturynii YkpaiHu, mo MarooTh KPUMiHAIBHO-TIPABOBHM XapakTep i1
BOJIOJIIFOTh O3HAKAMM PETYJISATUBHUX HOPM, Mo-Apyre, — pimeHHs Koncturyuiitnoro Cyny
VYkpaiau, OCKUTbKY B IESKHUX 3 HUX c(hopMyTIbOBaHI HOBI HOPMATHBHI KPUMiHAJIEHO-TIPABOBI
MO3HIIi{, 10 BUKOHYIOTh (DYHKIIIIO peryJIFOBaHHS KPUMiHAIBHO-TIPABOBUX BITHOCHH [3, c. 12].

3HaYHy KUIBKICTh KOPUCHUX HAYKOBHUX Ipallb B aCMEKTi HAIIOTO AOCHIHPKEHHS MICTUTh
30ipKa Te3 IOTOBieH Y4aCHUKIB HAYKOBO-TIPAKTUYHOI KoH(pepeHii “Koncrurymiiini 3acaau
KpUMIHQJIBHOTO MpaBa YKpainu”, mpoBeneHa 22 rpyans 2020 p. kadenporw KpuMiHAIBHO-
IPaBOBOI MOJITHKH 1 KpUMIHAJIBHOTO MpaBa KHiBCHbKOr0 HalllOHAJTBHOTO YHIBEPCUTETY iMEHI
Tapaca IlleBuenka [4]. Tak camo HHU3KOIO IyOIiKalii NpPo 3B’A3KW KPUMIHAJIBHOTO 1 KOH-
CTUTYLIMHOIO IpaBa HalOBHEHa 30ipKa Te3 YYaCHUKIB MI)KHApOJIHOI HayKOBO-IPAKTUYHOI
koH(pepeHuii “Hayka KpuMiHaJIbHOTO MpaBa B CHUCTEMI MDKIUCIUIUIIHAPHUX 3B’ S3KiB”
(Xapkis, 2014 p.) [5].

KopucHum mxepenoM Juisi BUBYEHHS 3B’ s13KiIB KPUMIHAIBHOTO 1 KOHCTUTYIIIHHOTO IIpaBa
€ HaBYaJbHUN mociOHuK “TluTaHHA KpUMiHAIBHOTO HpaBa y pimeHHsX KoncTurymiiHoro
Cyny Yxkpainn” (JIsBiB, 2015 p.), ynopsauukamu sikoro € JI. II. bpuu, O. 1. [lenpkoBuu,
JI. B. Kypuino i B. €. fIcenunpkuii [6].

[Tin wac aHamizy IiHIIUX TOCHITHUIIBKUX Mpalb — HAYKOBUX CTaTEH, Te€3 HAYKOBHX
JTOTIOB1/ICH, TTOB1IOMJIEHB TOIIO — B SIKUX BHUBYAIOTHCS Ti 200 1HIII aCMEKTH MPOOJIEMATHKN
MDKray3eBUX 3B’ s13KiB KpUMIHAJIBHOTO 1 KOHCTUTYILIIMHOTO IpaBa, Hallly yBary NpUBEpHYJIH,
30KpeMa, TBOpH TakuX aBTopiB, sk I1. I1. Aunpymiko [7; 8], FO. B. baymniu [9], O. O. lynopos
[10], K. II. 3agos [11], C. £1. JIuxosa [12], B. I1. Tuxwuii [13], C. C. Suenko [14].

IIpu nboMy KOpHCHUM OYB 1 HAYKOBHH 10pOOOK MPEICTABHUKIB IHUUX IOPUOUYHUX HAVK.
Hamu npoanamizoBaHo Aesiki mparii Takux BueHHX, sik M. B. Koctunpkuii [15], C. B. Pi3-
HUK [16], A. A. SlkoBneB [17] 1 meskuX 1HIIUX HAYKOBIIIB.
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3rajaHi rmpaii 3a3Ha4eHUX JOCITITHUKIB CTBOPIOIOTH HEOOX1THUI HAYKOBO-TEOPETUIHUI
Oazuc. SIk BUIHO 3 IHMX Mpailb, “B3aEMHI BIJHOCHHH KPUMIHAJIHHOTO 1 KOHCTUTYIIHHOTO
npaBa MarTh O€31iu MUTaHb, 1 BUCBITIIEHHs 00Aail YaCTUHU 3 HUX MPU3BEAE A0 BUXOAY 3a
ME3K1 PO3yMHOT0 00cATY HayKOBOi cTaTTi. CamMe TOMY MU BUPIIINIHA 3yITHHUTHUCS HA OKPEMOMY
aCIeKTl CHCTEMHOT0 B3a€MO3B’SI3KY KPHUMIHAJIBHOTO 1 KOHCTUTYIIIHHOTO TIpaBa YKpaiHu i
BUCBITJIUTH POJIb KOHCTUTYLIIITHOTO IIpaBa B yXBaJICHHI PillIeHb Y PaBO3aCTOCOBHIM MPaKTHIIi
3 KPUMIHAJIBHOTO MTPaBa, a TAKOK MPOLTIOCTPYBATH BIUTUB MOJI0XKEHb KOHCTHTYIIIHHOTO TpaBa
Ha PO3BUTOK KPUMIHAIBHO-IPABOBOT TYMKHU.

ToMy 3aBiaHHAM I1i€1 CTATTI € LTFOCTPAllisi CHCTEMHOTO (DYHKIIIOHYBaHHS B3a€MO3B SI3KiB
KPUMIHAJIBHOIO 1 KOHCTUTYILIHOTO TpaBa y ABOX THUIIaX CUTYalliil — OJiHI 3 HUX NOTPeOyIOTh
HETraifHOTO YXBaJCHHS MPAKTUYHUX PIlIEHb BIAMOBIAHUMHU Cy0’ €KTaMU MPaBO3aCTOCYBAHHS,
BUXOJISTYM 3 HAIBHUX MPABOBUX HOPM (de lege lata), iH1Ii — iepen0avaroTh IPUBEICHHS TO-
JI0KE€Hb KPUMIHAJIBHOI'O MpaBa y BIAMNOBIAHICTb JO KOHCTUTYLIHHUX MOJOXKEHb 3 4acoM (de
lege ferenda).

IIpobnema po3yminns Hopm 3 O1aHKeMHOI0 Oucno3uyicio. ABTOPH HaBYaJIbHOI JIITEpaTy-
PH 3 KpUMIHAJIBHOTO IIpaBa 3aBX/]1 Ha MEPIIOMY MICI{i pO3TallOBYIOTh ITOJIOKEHHS PO 3B’ -
30K KpUMIHAJIBHOTO MPpaBa 3 KOHCTUTYIIHHUM mipaBoM. Tak, O. O. [lynopos i M. 1. XaBpoHtok
niaKpectoTh: “TlepBUHHE Ta OCHOBOIIOJIOYKHE 3HAYEHHS JJIS KPUMIHAJIBHOTO IpaBa Mae
KOHCTHUTYIIIHHE TTPaBO, B3a€EMO3B’SI30K 3 SIKUM BIJIPI3HIETHCS BIJ] IHIIIMX BUJIIB MIDKTaTy3€BUX
3B’A3KiB. 3B’530K BKa3aHMX ranxyseil mpaBa Mae iepapxiuHuii xapakrep” [18, c. 34].

KpiM 11p0r0, BHU3HAHO SIK MOKTPHHAIBHE TIOJOXKEHHS 1 MIATBEPHKCHO HAYKOBUMU
JOCITIDKEHHAMH, 1110 HopMu KoHctutytii Ykpainu € HopmMaMu npsiMoi [iii, sSiKi MMOTEHIIHHO
MOBHMHHI 3aCTOCOBYBATUCH y BUIMAJIKY MPOTAJIMH y MpaBi a0 CynepeyHOCTe MK HOpMaMH
Koncrutynii Ykpainu i Tumu nonoxkenHsmu, mo mictarscs B KK Ykpainu [3, c. 12].

CporosiHi Ha TIPaAKTHUIN CKJanacs HEOAHO3HAYHA CHUTYyaIlis, MOB’sA3aHa 3 TIIyMadyeHHSIM
KPUMIHAJIBHO-IIPAaBOBUX HOPM 3 OJIAHKETHUMHU JUCHO3MLISAMHU. 3aCTOCOBYIOUM MOHSTTS
“ONaHKeTHA AUCTIO3HIIIS”, MU ITOTOJKYEMOCS 3 HOTO PO3yMIHHSM, 3aIIPOTIOHOBAHUM Y TIPAIlsX
I'. 3. SIpeMko — HaeThCA TPO “CTPYKTYPHHUH €JIeMEHT 3a00pOHHOT KpUMIiHAIBHO-TIPABOBOI
HOpMH, SIKUI O6e31mocepeHbo JInIIe a0CTPAKTHO Ha3UBa€ ad0 OMMCYE CKIIAJ 370YHMHY, a JIIs
BCTAHOBJICHHS! KOHKPETHHX HOTO O3HAaK BifcWiae (IPsSMO YU OIMOCEPENKOBAHO) O HOPM
IHITUX TaJy3ed IpaBa, M0 MOXYTh OyTH (hopmanizoBaHi y HOPMATHBHO-TIPABOBHX aKTaXx,
HOPMAaTHUBHO-TIPABOBUX JOrOBOpax Ta MPAaBOBUX 3BHUYASX, 1 SKI BUCTYMHAIOTh JOAATKOBOIO
HOPMAaTUBHOIO MIJICTaBOI0 KpUMiHaJIbHO-TIpaBoBoi kBamidikauii” [19, c. 7]. [Ipobnema mno-
Jsirae B TOMY, III0 HOPMU 1HIIKX Tajy3ei nmpaBa, Ha MPOTUBAry KPUMiHAIBHOMY IPaBy, 4acToO
3a3HAIOTH OUTBII JUHAMIYHMX 3MiH. Y TakoMy pasi MOXKe TParnuTHCS CUTYyallis, 0 Ha MO-
MEHT BUYMHEHHS NIsTHHS Cy0’€KTOM € YMHHOIO OfHA PEaKIlisi HOPMAaTHBHO-IIPABOBOTO aKTa
1HIIO1 (He KpUMIHAIBHOT) raiy3i mpasa, a Mij 4yac J0CYI0BOTO PO3CIiIyBaHHS UM B CYJOBHX
CTaisIX Mpolecy — iHia peaxiis. Lle Moxe npu3BOAUTH B3araii 10 BTPAaTH IPOTHIIPABHOCTI
y MeKax 1HIIOT Tairy3i rmpasa.

VY 3B’A3KY 13 UM CBHOTOJIHI B Haylli KPUMIHAJIBHOTO MpaBa BUCIIOBJIEHO CyNEepedUBI
HAYKOBIi mo3wuIii. 3 0IHOTO OOKY TUCKYCii IepeOyBae, Hanpukia, cyaas Bepxosaoro Cymy
H. O. AnTontok; Ha ii aymMKy, 3MiHa IHIIOTO HOPMATHBHO-TIPABOBOI'O aKTa HE TATHE 3MIHY
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KPUMIiHAJIBHOTO 3aKOHY. 3 iHIoro 60Ky — HaykoBIi A. A. My3suka i C. P. baripoB BBakaioTs,
10 y TaKUX BUITQJIKaX BiIOYBAETHCS 3MiHA 3MICTYy KPHUMIHAIBHOTO 3aKOHY 31 30€pEKECHHIM
fioro 30BHiIHKOI hopmu [20, c. 110].

Ha namry myMKy, B acTieKTi aHaIi30BaHOTO TUCKYPCY HEOOXITHO TOPKHYTHCS MPOOIeMu
MDKTally3eBUX CHCTEMHHX 3B’SI3KIB KOHCTHTYIIHHOTO Ta KpPUMiHAJIBHOTO TpaBa. Tak, y
mucepraniiiaii mpaui O. 1. JleHpkoBUY COPMYJIBOBAHO OOTPYHTOBAHHMH BHCHOBOK MpO TE,
10 “yIpoJIOBXK TPUBAJIOTO Yacy Yy 3arajibHiid Teopil mpaBa ycTajJeHUM OYB MiJXiJl, 32 SKUM
HOPMAaTHBHO-TIPABOBHI aKT BBAXKaJIM OCHOBHOIO ()OPMOIO MpaBa. Sk HACIIIOK — TPAAUIIIITHIM
y KpUMIHaJIbHOMY IpaBi OyB MiJIXiJ, II0 KPUMIHAJIBHUN 3aKOH € €IUHOI0 (OPMOIO
KPUMIHAJIBHOTO TIpaBa. BpaxoByrouu qTUHAMIYHUI PO3BUTOK KPUMiHAIBHO-IIPABOBOI HAYKH, &
TaKO HOBITHI TCHJICHIIIT y IPaBOBi# JOKTPHHI, IIEH i X1/1 ChOTOJIHI BXKE HE € MPEBATIOIOYNM.
KK Vkpainu He € eanHo0 (OpMOI0 KpUMIHAIBHOIO Npasa, a nojaoxeHHs cT. 3 KK Ykpainu
TUTBKH BKa3ylOTh Ha Te, M0 KPUMIHAJIBHUN 3aKOH MOXE PO3IVISIATUCS BHKIIOUHO 3 TIO3HUINT
ocHOBHOI Horo popmu, ane He enunoi. CT. 3 KK Ykpainu He y3romkeHa 3 YMHHUM 3aKOHO/IaB-
CTBOM YKpaiHU 1 HE OXOIUTIOE BC1 TeHJIEHIIT Cy4acHoi mpaBoBoi Hayku” [2, c. 12—13].

Sk BOauaeThes 3 HaBeneHoro, O. . JIeHPKOBUY Ma€ pariro B TOMY, [0 KPUMiHATHHHIMA
3aKOH HE € €JJMHUM JIKEPEeIOM KPUMIHAJIBHOTO IIPaBa.

Baxuno Haronocuti, 1o O. O. ynopos i M. I. XaBpoHIOK Tex paHilie BUCIOBIIOBAIN
IYMKY, SIKa CIOPOCTOBY€ cydacHy no3umiro nani H. O. AnToHtok. HaykoBIi cTBEpIKYIOTh:
“Pa3zom 3 THM MoOcCTae MUTaHHA MPO KPUMIHAIBHO-TIPABOBE pearyBaHHs Ha CHUTYyaIlii, B
SKMX TOJIMIIEHHS MPAaBOBOIO CTaHOBHUINA TOTO, XTO BUMHHB 3JI0YHMH, CTa€ PE3yJIbTaTOM
3MiH HE KPUMIHAJIBHOTO 3aKOHY, & THX HOPMAaTHBHO-TIPABOBHUX aKTiB, J0 SIKUX BiICHIAIOThH
omanketHi aucno3uilii HopMm KK. TloknmkaHi peraaMeHTyBaTH HE KPUMiHAJIbHO-TIPABOBI
HACNIJKM BYMHEHHUX 3JIOYMHIB, a TNPAaBOMIPHY IOBEIIHKY ocoOuM y TeBHHX cdepax
KUTTEISTTBHOCTI HOPMATUBHO-TIPABOBI aKTH, 10 SIKUX BIJICHJIAIOTh OJIAHKETH1 JAMCTIO3MINT
HopM KK, He3Bakaroum Ha iX 1ICTOTHUH BIUIMB Ha OKPECICHHS MEX 3JI0YNHHOIO, HE MOXKYTh
BU3HABATHCh BIACHE 3aKOHOM PO KPUMIHAJIBHY BiJMOBIIAIBHICTb, SIK OTO MPSMO BUMArae
4. 1 cr. 5 KK. Onnak st o6ctaBrHa HaBpsl 44 MOKE BIUIMHYTH Ha OCTaTOYHUI BHCHOBOK
PO HEOOXIAHICTh HAJAHHS 3aKOHY y PO3TJISAyBaHIN cuUTyallii 3BOPOTHOI cuiau. Piu y Tim,
mo 4. 1 cr. 58 Koncrurynii Ykpainu, sika Ma€ HalBUILY IOPUIMYHY CHIIy 1 HOPMHU SIKOT €
HopMaMmu npsaMoi aii (ct. 8 Koncturyii), copmyaboBaHa TakKuM YHHOM, 110 BOHA JTO3BOJISE
OXOMNHTH BUMAJKU OMOCEPEAKOBAHOI IekpuMiHamizalii. Hero mependadeHo 3BOpOTHY 10 B
4aci 3aKOHIB Ta IHIIMX HOPMATUBHO-TIPABOBUX aKTiB HE3AJIEKHO BiJI iX Tay3eBO1 HAJICXKHOCTI
32 YMOBH, 1110 BOHU IOM SIKIIYIOTh a00 CKacOBYIOTH BIJIOBIIaJbHICTH 0coOu (Tpeda Tak
PO3YMITH — 1 KpuMiHaiIbHY Takox [18, c. 35].

[MpaBunbHo 3a3Hauae O. 1. [enpkoBud, mo Koncturymiinuit Cyn Ykpainu Bkaszye Ha
3QJICKHICTh 3MICTY TEpPMiHA “3aKOHOJIABCTBO” BiJl OCOOJIMBOCTEH CYCHUIBHUX BITHOCHH, SIKi
pEeryJIo€ BIINOB1/IHA raly3b [IpaBa, a TOMY € JA0LUIbHUM, 11100 11e# Cy 1 chopMyIIroBaB IpaBoBy
MO3UIII0 MPO Te, sKi (OpMHU MpaBa HAIEKAThH JO 3aKOHOJABCTBA y Taly3l KPUMIHAIBHOTO
npasa [2, c. 13].

Taxkum unnoM, 3MmicT 4. 1 c1. 58 Koncrutyuii Ykpainu ik HOpMU npsiMoi aii miamsrae
BpaxyBaHHIO ITiJ] YaC BUPIIICHHS MUTAHHS PO 3BOPOTHY JIif0 B Yaci KPUMiHAIBHO-TTPABOBOT
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HOpPMH 3 OJIAHKETHOIO AMcrio3uiieto. Llel nmpukias HAOYHO UTIOCTPY€E CUCTEMHHIA XapakTep
MDKraxy3eBuX 3B’ A3KiB KOHCTUTYLIHHOTO 1 KpUMIHAJIBHOTO MIPaBa.

3anuIaeTbes e OJHE LIKaBe TEOPETUYHE MUTAHHS, K€ Ma€ 3HaYeHHs JUIl MallOyTHIX
MOJIOKEHb KPUMIHAIBHOT'O 3aKOHY: MA€ UTHUCS NIPO 38 A3KU YU 83AEMO36 S13KU KPUMIHAIBHOTO
npaBa 3 IHIIMMHU rany3sMu npaBa? | uM € B Hac MiJACTaBM CTBEP/UKYBaTH, IO Yy pasi
MDKTaTy3eBUX “KOHTAKTIB” KOHCTUTYIIIHHOTO 1 KpUMIHAJIBLHOTO MPaBa MAa€ UTHCS JIUIIE PO
36’5130K, OCKUJIBKHM BIAHOCHHH IMX TaJIy3ed MalOTh BEKTOP, CIIPSIMOBAHHUH BiJl KOHCTUTYIIIH-
HOTO IpaBa /10 KpUMIHAJILHOTO?

Ile nuTaHHA, 3a HALIMMU CIIOCTEPEKCHHSAMHU, 1€ HE CTABUIIOCS B TE€OPii BITUU3HAHOIO
KpuMiHaJIbHOTO MpaBa. Ilicis neBHUX po3ayMiB, JOXOAMMO TaKUX BHCHOBKIB. He3zpaxaroun
Ha iepapxiuyHmii (a 3a JEAKMMH JDKEpelaMu CyOOpIWHAIIHMK) XapakTep 3B S3KiB
KOHCTUTYIIIHHOTO 1 KPUMIHAJBHOTO TpaBa, BIIHOCHHH IMX Taly3eil mpaBa BCE K MAlOTh
XapaKkTepu3yBaTHCS MOHATTIM 63dEMO036 A3Ku. X04ya y CIIBBIIHOLICHHI iX OTHE 3 OJHUM, Y
CHUTYyaIlisIX KOJi31i MPiOpUTET MaIOTh KOHCTUTYIIIHI MOJOKEHHS K HOPMH MPSAMOI Ji1, mpoTe
KpUMiHaJIbHE NTPABO TEX MA€ BIUIMB Ha KOHCTUTYIIIIHE MPaBO sIK 3aCi0 OXOPOHU KOHCTHUTYLI-
HUX TpaB 1 cBo0OA. JlesKi MoJoKeHHs KOHCTUTYLIHHOIO MpaBa HaOyBalOTh YTOYHEHb y Me-
’&Kax raysi KpuMiHaapHOro npasa. Hanpuknan, nonoxeHHs 4. 2 c1. 68 Koncrtutynii Ykpainu,
3TiTHO 3 SKUMHU HE3HAHHS 3aKOHIB HE 3BUIBHSIE Bijl FOPUIMYHOI BIIOBIAAIIBHOCTI, HE 3aBKIU
MOXKYTh HalpsIMy JisITH B KPUMIHAJIBHOMY IpaBi 06€3 ypaxyBaHHs CIel(iKu HOTO MPUHIIN-
MiB, 30KpeMa MPUHITUITY BiMOBIAAIBHOCTI JIWIIE 32 HAABHOCTI BUHU. Tomy, sSIKIIIO oco0a ue-
pe3 Haa3BUUaiiHi 00’ €KTUBHI OOCTaBMHM HE MOIVIa YCBIJIOMJIIOBATH MPOTUIIPABHUNA XapaKTep
CBO€1 OBEIHKY (MIEThCs, HAPUKIIA, PO CUTYAI[il0 HEOO13HAHOCTI 3 HOBUM PETYISATUBHUM
3aKOHO/IABCTBOM), TO BOHA MOXE IMIUIATaTH KPUMIHAIBHIN BIAMOBITAIBHOCTI JIUIIIE 32 JABOX
yMmoB. [lo-miepire, skmio 1 ocoba mMasna I0pUInYHIA 000B’ 130K 3HATH BiAIOBIAHI HOPMH 1 B
TaKuil crocid Mora yCBiIOMUTH TPOTUIIPABHICTh CBO€ET MOBEIIHKH; MO-APYTe, SKIIO 3a 3aB-
JlaHy MIKOJY Tepen0aueHo BiMOBIJAIBHICTD SIK 32 HEOOEPEKHHUN 3I0YMH. Y BUIAJKY HEIO-
TpPUMaHHS Xo4a O O/IHi€T 3 IUX YMOB — KpUMiHAJIbHA BIAMOBIAATBHICTh B3araii BUKITIOUYAEThCS.

VY miacyMKy 3a3HauMMo Take. Ha mpukiaal CMCTEMHOro TIIyMauyeHHsI KpUMiHAIbHO-
MPABOBUX 1 KOHCTUTYIIHHUX IPUIIHCIB, Y3STHX B aCTIEKT1 HOPM 3 OJIAaHKETHUMHU AUCTIO3ULIISIMH,
MPOUTIOCTPOBAHO CUCTEMHE (DYHKITIOHYBaHHS MIJKTaTy3€BHUX B3a€MO3B’sI3KIB KPUMIHATIBHOTO
1 KOHCTHTYIIMHOTO TMpaBa y CHUTYallii, sika MoTpedy€e HEralHOTO yXBAJICHHS MPAKTUYHUX
pilieHb 3 00Ky MpaBO3aCTOCOBHUKA, BUXOJSIYM 3 HAassBHUX IpaBoBUX HOpM. HaBeneno mpu-
KJIaJ npsMoi aii Hopmu, nependadenoi 4. 1 ct. 58 Koncrurymii Ykpainu, 4um miaTBepaKeHO
MO3UIIII0, 110 KOHCTUTYLIIHHI HOPMU MPSMO] J11i MOTEHLIHHO MOBUHHI 3aCTOCOBYBAaTHUCh Y BU-
NaJIKy MpOTaJIviH y KpUMIHAJIBHOMY IpaBi a0o komi3iii Mixk Hopmamu KoHcTutytii Ykpainu i
nosto:keHHssMu HopM KK Vkpainu.

CdopmynboBaHa BIANOBIb Ha TEOPETUYHE MUTAHHA: UM € MIiJACTaBU CTBEPIXKYBAaTH,
10 y pa3i MDKIady3eBUX “KOHTAKTiB” KOHCTUTYLIHHOTO 1 KPUMIHAJIBHOTO MpaBa Ma€ WTUCS
JIMIIE TIPO 36 A130K, OCKUIBKM BITHOCHHU LIMX rajly3eil MatoTh BEKTOP, CIIPSMOBAaHUI BiJl KOH-
CTUTYIIIIHOTO TIpaBa J0 KpuMiHaiasHOTO? He3Bakaroun Ha iepapxidyHuii (a 3a JSSIKUMH JIKe-
penamu cyOOpIMHALIIMHKI) XapaKTep 3B’sI3KIB KOHCTUTYIIHHOTO 1 KPUMIHAJIBHOTO IpaBa,
MDKranay3eBl BIZHOCHHHU LIMX Trajly3eil IpaBa BCE€ * MalOThb XapaKTE€PHU3yBaTHUCS MOHATTIM
63a€M036 ’s13ku. HanpsiM TEOpeTUUHUX IMOIIYKIB, 1110 aKIIEHTY€E yBary Ha B3a€MO3B’sI3Kax KpHU-
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MIiHQJIBHOTO TPaBa 3 IHIIMMH Taly3sMHU TpaBa, HAJCKUTh J0 NEPCHEKTUBHUX 1 TaKHX, IO
noTpedye MoJabIINX HAYKOBUX PO3BiIOK.
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SYSTEMIC INTERRELATIONS OF CRIMINAL AND CONSTITUTIONAL LAW
OF UKRAINE

The article examines the systemic nature of the inter-branch relations of criminal and
constitutional law.

Today, in practice, there is an ambiguous situation related to the interpretation of criminal
law norms with blanket dispositions. Applying the concept of “general provision”, we agree
with its understanding proposed in the works of H.Z. Yaremko - it is about “a structural ele-
ment of the prohibitive criminal norm, which directly only abstractly names or describes the
composition of the crime, and in order to determine its specific features refers (directly or
indirectly) to the norms of other branches of law, which can be formalized in normative-legal
acts, normative-legal contracts and legal customs, and act as an additional normative basis for
criminal qualification”. The fact is that, unlike criminal law, other legal norms often change
more dynamically. In such a case, it may happen that at the time of the act of the subject, one
version of the normative legal act of another (non-criminal) branch of law is in force, and
during the pre-trial investigation or in the judicial stages of the process, another version is in
force. Within the limits of another branch of law, this can lead to a general loss of illegality.

Conflicting scientific positions are expressed in the science of criminal law. It is necessary
to address the problem of inter-branch systemic connections of constitutional and criminal
law in the analyzed discourse. The systemic functioning of inter-branch relationships of
criminal and constitutional law is illustrated using the example of criminal law norms with
blanket dispositions. The article demonstrates the significance of inter-branch connections in
situations that require prompt decision-making by law enforcement officials, based on existing
legal norms. An example is provided to illustrate the direct impact of constitutional norms. It
has been confirmed that constitutional norms of direct action may be applied in cases of gaps
in criminal law or conflicts between the Constitution of Ukraine and the provisions of the
Criminal Code of Ukraine.

According to the author, despite the hierarchical (and according to some sources,
subordination) nature of relations between constitutional and criminal law, the inter-branch
relations of these branches of law should be characterized by the concept of “interconnection”.

Keywords: criminal law, constitutional law, branch of law, systemic, interdisciplinary,
relationship.
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