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I'azkyk Osena CepriiBha,
noktop ¢inocodii y ramysi npasa,
MOMIYHHUK-KOHCYJIBTaHT
HapOJHOIO JienyTara YKpaiHu

M. KuiB, Ykpaina

3ACTOCYBAHHSA KATET'OPIi « CHCTEMA»
Y KPUMIHAJIBHOMY HPABI: METOJOJIOTTYUHUM ACTIEKT

YV emammi pozensoacmucs 3aeanvhutl Qhinocopcovruil i Memooono2iunuil poH 3acmocy-
8AHHS HAYKOBOI Kame2opii «cucmemay Kpizb npusmy KpUMinaivHo2o npasa. Po3pisusaiomscs
Kamez2opii «cucmema KpUMIHAIbHO20 Npasay i «kKpUMIHATIbHO-npasosa cucmemay. Ilpoino-
CMPOBAHO, WO HAYKOBE PO3YMIHHI NOHAMMA «KPUMIHATLHO-NPABOBA CUCEMA» 8 CYUACHUX
YMOBAX nuule CKAA0AEMbCsl [ € NEPCNeKMUBHUM HANPAMOM 6ueYeHHs. Bucnoeneno noauso,
32i0HO 3 AKUM NOSACHIOBAILHA (DYHKYIA HAYKU BUMARAE 3ACMOCO8Y8AMU KAMe2opilo «cucme-
Ma» y KPUMIHAIbHOMY Npasi He 8 OHMONO2IYHOMY, d 8 enicmemMoN02iUHOMY po3yminHi. Ha
niocmasi hinocoghcokux Kame2opiil 3a2a1bHO20, 0CODIUBO20 Ul OKPEMO20 HABEOEeHO NPUKIAOU
3aCMOCY8AHHA HAYKOBOT Kamez20pii «cucmemay 6 acnekmi KpUMIHAIbHO20 Npasa.

Kniouogi cnosa: cucmema, cucmema KpumMiHaibHO20 Npasd, KPUMIHATLHO-NPABOSA CU-
cmema, KPUMIHAIbHO-NPABO8A PEealbHICb

Oxopona 0e3MeKH JIFANHA MPAaBOBUMH 3aC00aMU, IMIUIEMEHTAITis i 3aCTOCYBaHHS MiXk-
HapOIHUX CTaHIAPTIB MPaB JIOIUHH Y Taly31 KPUMIHAJIBHOTO MPaBa, @ TAKOXK BEPXOBEHCTBO
npaBa siK OPIEHTHP 1 METOIOIOTTYHUI MIPUHIUT 3aKOHOTBOPYOI 1 MPaBO3aCTOCOBHOI isIILHO-
CT1 y KpUMiHAJbHO-TIPABOBIN c(epi € TAMH IHTETPATUBHUMH PHCAMH, 110 00’ €IHYIOTH HaIli-
OHAJIbHI TIPABOBI CUCTEMH, K1 BIAOBIIAIOTH 3aXiHIIM MPaBOBI TpaaMIIii.

VY cydacHHX yMOBax MU CIOCTepiraeMo (opMyBaHHS HOBOi HayKOBO-METOIOJOTTUHOL
napajurMy KpUMIiHAJIBHOTO MPpaBa Ta 1HIIUX rainy3eil — eepxosencmea npasa ik BCECBITHbOT
I[IHHOCTI, MPOBIAHOI 1711 Ta BOJHOYAC OCHOBOIIOJIOXKHOI 3acaau y cepi 3aKOHOTBOPEHHS Ta
npaBo3actocyBaHHs. OHAK MPOCYBaHHS BITYM3HIHOTO KPUMIHAIBHOTO MpaBa 0 Ii€l HOBOT
HAyKOBOI MapaJiurMu 3[1HCHIOETHCS. BEJIBMHU MOBUIBHO, JIJIS1 YOTO € 00’ €KTUBHI IepeyMOBH.
Piy y TiMm, 110 3MiHa mapaaurmMu y Oyab-sKii HayKoBii cdepi HE MOXKe BiOyBaTUCs iHAKIIE,
HIK Yepe3 KOPUTYBAaHHS €IMiCTeMOJIOTii. SIKIIO K 1eThCs Mpo MpaBHUYI HAyKH, TO BiIMO-
BITHUX 3MiH 3a3HaBaTHME IIPABOBA €IiCTEMOJIOTIsL, TOOTO TEOopis Mi3HAHHS MPABOBHX SIBUIIL.
Kpim 1iporo, 3MiH 3a3HaBaTUMe 3arajibHUH Qinocodcbko-mi3zHaBaNbHUN (HOH HAYyKOBUX PO3Bi-
JIOK y Teopii KpUMiHAIBHOTO MPaBa.

Takox HaroIO0CUMO, 0 y AOKTPHUHI BITYU3HSHOTO KPUMIHAJIBHOTO IpaBa OCTaHHIM Ya-
COM TIOMITHI 3pYIICHHS HA HUB1 TOCIIIIXKEHb ii 3B’ 3Ky 3 METOAOJIOTIEI0 1 (hiTocodiero HAYKH.
[IpoTe BueHi epeBaKHO CIUPAIOTHCS HA CHCIU(IIHUN AJI TPABO3HABCTBA METOAOIOTTHHHAN
IHCTpYMEHTapii, HEPIKO 3AIMIIAI0YH 11034 YBAroko 3B’ 13KM KPUMIHAJIBHOTO MIpaBa 3 ycTalie-
HUMH eJIeMeHTaMH1 npeamMeTa (inocodii — HaPUKIIAI, 3 OHTOJIOTIEI0, THOCEOJIOTIED, TiajeK-
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THKOIO, TePMEHEBTHKOIO. BapTo akieHTyBaTH, 10 HA OCHOBI OKPEMHUX 13 TaKUX BUEHb CTBO-
pEHi BIAMOBIIHI METOIM JOCTiKeHHS. Taka 0coONMMBICTH IIIe 32 YaciB PasTHCHKOTO MEePioTy
CHPUYMHSIA OAHOOIYHHIA PO3BUTOK HAyKH KPUMIHAJIBHOTO MPaBa, MPiOPUTETHUM HAIIPSIMKOM
ko1 OyB IOPUINYHUI O3UTHBI3M, a caMa HayKa TsDKiJIa 0 KOMEHTYBaHHSI 3aKOHIB, ITiJ[3aKOH-
HUX aKTiB 1 MPAKTUKU. 3pO3yM1iJIO, IO 1ICOTOTIYHUI THUCK 1 MOB’s3aHa 3 HUM (paKTUYHA BiJI-
CYTHICTh HayKOBOTO TUTIOpaJi3My OyJIM BarOMMMHU YWHHUKAMH, SIKi 3HHKYBAJIA €BPUCTHYHHUH
MOTEHIIIaJ Teopii KpuMiHaIbHOTO TpaBa [1, c. 153—-154].

Crouatky notpibno mpuramgaru, mo y 70—80 pp. XX cT. mpaBoBa Hayka 30araruiacs
TBOpaMH, JIe PO3IIISAAINCS 3B’ SI3KM MPAaBO3HABCTBA 1 Pitocodii, oaHaK JHIIe HATPUKIHIII ic-
nHyBaHHs CPCP cranu 3’sBisiTHCS HayKOBI Tpaili, MPUCBAYCHI MPOHUKHEHHIO (Pi10COPCHKUX
KaTeropiii y KpuMiHaJIbHE MPaBo.

VY cy4acHHX yMOBax, MOBTOPHMO, CHTYAIlisl JEIIO 3MIiHMIIACS Ha Kparie. B ykpaiHChKiit
HayIll KpUMIHAJIBHOTO MpaBa HUHI CIIOCTEPITaloThCs KPOKU 10 BUOYIOBYBaHHS 1i (pimocod-
CBKOTO Ta METOMOJIOTIYHOTO MIATPYHTS, SKE YB A3YETbCA 31 cHenu(piuHUMH KpUMiHAIb-
HO-TIPaBOBHMHU IMTUTAHHSIMHU.

JloBOJIi MJTiAHO TMpAIOBaB y LAPHUHI METOJOJOTI] HAyKl KPUMIHAIBHOTO IpaBa MPOBiJI-
HU XapkiBcbkuit BueHuid M.1. [TanoB, sikuii 6arato yBaru npucBATUB JiaJIEKTHIHOMY METOTY
JOCTI/KeHHS KPUMiHAJIbHO-TIPaBoBUX ABUI] [2]. [lianeKkTuii KpuMiHaJILHOTO TpaBa MpH/Ii-
nsie yBary y cBoix npamsx i €. JI. Crpenbuos [3]. [nei kpuMiHaaIbHO-TTPaBOBOT T€PMEHEBTUKH
TMOOKO JOCITIKEHI Y HayKOBUX 3100yTKax 3. A. 3aruneii [4]. HaykoBi kateropii «aerepmi-
Hi3M», «B3a€MOIs 1 «CTPYKTYpa» JOKIATHO PO3IISHYTI ITiJ] KyTOM 30py iHCTUTYTY CITiBy4a-
cTi y HaykoBomy ntopoOky O. O. KBai [5; 6]. Jlesiki MeToooriuHi mpooieMu KpUMiHaIbHO-
ro npasa BucBiTieHi y npausx I1. I1. Ceparoka — HaykoBeIlb 00CTOIOE TYMKY, IO JJISi HAyKH
KPUMIiHAJIBHOTO MpaBa BIACTUBUM € METOJI OHTOJIOTIYHOTO PEJISTUBI3MY; HOTO 3aCTOCYBaHHS
nayiiaTUBHE 1 MOKJIMKaHE 3a0€e3MeYNTH BHY TPILIHIO TAPMOHIIO B CUCTEMI KPUMIHAIBHOTO TIpa-
Ba, 10 YacTo repedyBae B JUCOHAHCI 13 OyTTEBOIO, 30KpeMa COIiabHOO, JIHCHICTIO [7; §].
3B’A30K KPUMIHAJIBHOTO IpaBa 3 ijeonorieto BucBiTieHo y mpausgx 0. H0. Konomiens [9].
Ineonoriuni 3acaay KpUMiHAIBHO-TIPABOBOI NOMITUKK pO3IsiHYTO Y MoHOTpadii I1. JI. Dpi-
ca [10]. lunamiky KpUMiHAJIBHOTO MpaBa B aCHEKTi MoOy10BH €(peKTUBHOTO KPUMIHAIHLHOTO
3aKOHY JOCIIKEHO Y TBopuomy nopodky JI. O. bano6anosoi [11]. [Ipobnemaruky Kpumi-
HAJTBHO-TIPABOBOT Kay3aJIbHOCTI, BUCBITJIICHY B aCIIEKTI METOIY MPABOBOTO MparMaTu3My, 3a-
MOYaTKOBaHO y HOBIiit MoHOTpadii A. A. My3uku i C. P. Baripona [12]. ®inocodchki i MeTO-
JIOJIOT1YHI MPOOJIeMH KPUMIHAJIBHOTO MPaBa BUCBITIIOIOTHCSA 1 JSSIKUMH 1HIIMMHU aBTOPAMHU,
npari IKHX MU HEe HaBOAUMO Y 3B’SI3Ky 3 00MEXEHUM 00CATroM HayKoBOT ImyOmiKarii.

Bonnowac Hay1i BITYM3HSHOTO KPUMIHAIBHOTO TpaBa Bce e OpaKkye THX JOCIHIHKEHb,
SKI PO3KPUBAIOTh 3HAYEHHS 1 3aCTOCYBaHHS HAyKOBOi KaTeropii «cucrema» Kpi3b MPHU3MY
BJIACHE KPUMIHAJILHOTO MpaBa. BukiaaeHe noinokeHHst HEOOX1THO CpuitMaTy 3 EBHUMH 3a-
CTEpEKEHHIMH, OCKIJIBKH HAyKOBA KaTeropisi «CUCTEMay po3Ivsiiaiacs i 3acTOCOBYBajacs Jie-
SKMMHU HayKOBIISIMUA CTOCOBHO THUX KPUMIHAJIBHO-TIPABOBUX MUTAHb, SKi OyIu Oe3nocepenHiM
peaIMEeTOM JocikeHHs. [I[prudoMy 3a3HadeHa mpobiaemMa TICHO TOB’s3aHa 3 BUCBITIICHHSM
CHCTEMHOT0 MeTony (Imiaxoay) nociimkeHns. Tak, B okpemux nparsix JI. M. JlemunoBoi 3a-
CTOCOBaHO cucmemuo-ghynxyionanvruu miaxin 1o KK Ykpainu i miaTBeppkeHO TyMKY, IO
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ueit Konekc € cucremuum ytBopeHHsM [13; 14]. V naykoBomy nopo6ky O. I1. PabunHChKOI
00rpyHTOBaHA HEOOXITHICTH 3aCTOCYBAHHS CLCMEMHO20 TIIXOMY K MPOBITHOTO i Yac J0-
CJII/DKEHHS TEOPETUKO-TIPABOBHX 3acaj (DyHKIIIOHYBaHHS CUCTEMH IMOKapaHb B YKpaiHi [15,
c. 10]. V mpangx T. C. KoxaHiok po3misiianacs meopisi cucmem sIK METOIOJIOTiYHA OCHOBA
CUCTEMHOTO TIyMadeHHs KpUMIHAIBHOTO 3aKkoHy [16, c. 56-78; 17, c. 206-216].

€ ¥ iHm KpUMIHATBHO-NIPABOBI JTOCIHIPKEHHS, 1€ BHUKOPHCTOBYBAJIACS METOHOJIOTIS
cucreMHoro miaxony. Hampukian, y xoBtHi 2014 p. Oyio nMpoBeAeHO MiKHAPOIHY HayKO-
BO-TIPAaKTUYHY KOoH(epeHuito Ha TeMy «Hayka KprMiHaJIbHOTO TIpaBa B CUCTEMI MIKIHCIIHU-
TUTIHAPHUX 3B’ SI3KiB», 301pHUK MaTepialiB MiCTUTh HU3KY Tpallb 3 BUKOPHCTAHHSIM 3a3Haue-
HOT MeTozoJorii [18].

[Torpu 3ragani HOCSATHEHHS, Y BITYM3HAHIN HAyIll BIACYTHI AUCEpTaLliifHI Tpall, B IKUX
KPUMiHAJBHO-TIPABOBA CUCTEMA, a TAKOXK CHUCTEMa KPHUMIHAJIBHOTO NIPaBa BU3HAYEHI SIK ITPe/I-
MET JIOCTI/IKSHHS.

3a3HaueHa METONOJIOTiYHA MPOOIeMaTHKa MICTUTh HU3KY BaXKIMBHUX aCIEKTiB, BUCBIT-
JIEHHS JESIKUX 3 HUX 1 € 3aBAaHHAM I[i€] CTATTI.

[lepenycim HEOOXiTHO 3BEPHYTHUCS 10 MEPBUHHOTO 3arajlbHOHAYKOBOTO PO3YMIHHS 3Mi-
CTYy MOHSTTSI KCUCTEMA», Y YOMY HaM JOMOMOXYTh (itocochka, a TaKoXK (ilooriyHa Jite-
parypa — TIIyMadHHUA CIIOBHHK Ta CIIOBHHK 1HIIOMOBHHX CJIiB.

dinocopu BU3HAYAIOTH MOHSITTS CUCTEMH SIK «CYKYIHICTh BU3HAYCHUX €JIEMEHTIB, MK
SKHMH ICHY€ 3aKOHOMipHHUH 3B’5130K uu B3aemonis» [19, c. 583-584].

BianoBiiHO /10 CJIOBHUKA IHITOMOBHUX CIIIB «CHCTeMa (Bij Tpell. cOOGTN O — yTBOPEHHS,
CKJIQJICHHS):

— TOPSAIOK, 3yMOBJICHUH TPAaBMIIBHUM PO3TAIlyBaHHSAM YaCTHH, CTPYHKHH psijl, 3B’ s3aHe
I1JIE;

— CYKYITHICTh MPUHLHUIIIB, MOKIAIEHUX B OCHOBY IIEBHOTO BUCHHS,

— ¢opma cycHiIbHOTO yCTpoto (Harp., nepxaBHa C.);

— ¢opma, crocid modya0BH, oprasizailisi 9orock (Harp., Budopua C.);

— CYKYIHICTh TOCHOAAPCHKUX OJUHHMIIb, YCTAHOB, OPraHi3aliifHO 00’ €HAHUX Y €IUHE
e (Hamp., C. koorepariii);

— CYKYIHICTh YaCTHH, OB’ sI3aHUX CIILILHOIO QyHKIIi€t0 (Harp., ceprieBo-cyauaaa C.);

— CYKYITHICTh TIpCBKHX MOpiJ, II0 XapaKTEepU3yIOThCsS MEBHOIO BUKOIMHOKO (hayHO i
¢opoto;

— C. 8ionixy — Ti710 a00 rpymna He3MIHHO PO3TAIIOBAHUX OJTHE JIO OHOTO TiJI, BITHOCHO KO-
ro (SKMX) BU3HAYAIOTH PyX IHIIOTO TiJIa YU MiCIie MO/i1 B IEBHUI MOMeHT dacy» [20, c. 707].

[Tpu boMy akageMivHUN TITyMaqHU CITOBHUK 3a pel. aka. I. K. binomina po3kpuBae nep-
I1e 3HAYEHHS MOHATTA «CUcTeMa» y Takuil crociO: «1. ITopsimok, 3yMOBIeHUH MTPaBUIIBHUM,
TUTAHOMIPHUM PO3TAINTyBaHHSM Ta B3AaEMHHM 3B’ SI3KOM YaCTHH 40ro-HEOymb» [21, ¢. 203].

OTxe, y miTepatypi (hUTOIOTIIHOTO CIPSMYBAHHS MICTUTHCSI PO3YMIHHS MOHSTTS «CHUCTE-
May K Ne6H020 NOPSOKY OpeaHizayii i 63aEMHO20 368 A3Ky yacmun yinozo. IIpote cipuiiHaTH
1€ TIOHSTTS BHHATKOBO y TAKOMY 3HAY€HHI MU HE MOXXEMO, OCKIJIbKH MOJANIbII HayKOBi J0-
CJIJDKEHHSI, 3IHCHEH] y pyTii moioBuHI XX Ta Ha moyarky XXI CTONITh, BUCBITIMIN HOTO
HEO/IHAKOBE PO3yMiHHS B JIiTeparypi 3 ¢inocodii Ta MeTom0IOTii.
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3HauHy yBary [bOMY MUTAHHIO IPUIUIAIA aBTOPH BITYU3HIHOTO MiapydHuKa «Dizocod-
CBKi MPOOJIEMU CYy4aCHOTO HAyKOBOTO IMi3HAHHS», SIKi CIyIIHO 3a3HauyaroTh: «[lodaTok XXI
CTOJIITTS] O3HAMEHYBABCS CTAHOBICHHSIM MIKIUCIUIUTIHAPHOT CIPSIMOBAHOCTI IPUPOJAHUYHX,
rYMaHITapHUX HayK, COLIATbHUX Ta TeXHIYHUX. OHI€IO 31 CKIaJOBUX I[LOTO PyXy CTaB IO-
CWICHHU 1HTEpEeC M0 CKJIAJHUX Ta CaMOOpTaHi3oBaHUX cucTteM. Kareropis cucmema Gara-
TO3HAYHA, €EMHA, HEI0 BU3HAYAETHCS LIMPOKE KOJIO sBUII. BoHa yBiOpana Taki MOHSATTS, SIK
TOPSIIOKY, «IIJIeY, KIUTICHICTBY, «OpraHi3allisy, IIBUIKO BBIMIIUIA Y BKUTOK, BiIOMBAIOUN
c00010 SK MPOLECH, 110 MAIOTh MiCIle Y IPUPO/I, TaK 1 B 3HaHHI, i3HAHHI, yIIPaBIiHHI, MUC-
nenHi» [22, ¢. 233].

3rajadi aBTOPU TMPABUIBLHO HATOJIOCHIIH, IO YHIBEPCAIBHOTO (PiI0COPCHKO-METOMO-
JIOTIYHOTO PO3YMIHHSI TIOHSTTS «CHCTEMay HE ICHY€E, a 3alpOIOHOBAHI B HAYIIl IMiIXOIU O
PO3KPHUTTS 3MICTY LIbOTO MOHATTS CIIUPAIOTHCS HA BiJIMOBIIHI Taly3€eBi CIIpoOU HOTO TPaKTy-
BaHHS. Y 3B’SI3Ky 13 IUM BHOKPEMJIIOIOTh TaKi TPAKTyBaHHS, SIK: 1) OHTOJIOTIYHE, 2) collialib-
HO-aHTPOTIOJIOTIYHE, 3) emicTeMoJIoriuHe, 4) MTYYHO-TEXHIYHE, 5) enicTeMOJIOr4HO-MEeTO-
joioriune [22, c. 235-246].

VY 3B’s3Ky 13 3a3HaU€HUM BUHHKA€ 3aKOHOMIpHE MUTAHHS: SIKHH TUIT HAyKOBOTO TPAaKTY-
BaHHSI MOHATTS «CUCTEMa» MU ITOBUHHI 3aCTOCOBYBATH B acCIeKTi KPUMIHAJIBHOTO MpaBa’?

Jnist BIATOBi/NI HA 116 MUTAHHS HEOOXIAHO 3BEPHYTHUCS J0 3aCaTHUUUX TOJOKEHb TeOpii
npaBa. B ocTaHHIl aKTUBHO KOPUCTYIOTHCS TAKUMH MOHATTSAMH, SIK «CUCTEMa TpaBay 1 «1pa-
BOBA CUCTEeMay. PO3IIsTHEMO, UMM BOHHM BiJJPi3HAIOTHCS.

Tak, y minpyunuky 3a pea. M. 1. Ko3roOpu po3mMeKOBYIOTBCSI TOHSATTS «CUCTEMA TIPaBay
1 «TIpaBoBa cucTeMa»: «SIKIIO mepIe XapakTepu3ye MpaBo BUKIIOYHO SIK HOPMAaTUBHE yTBO-
PEHHS 1 CTAHOBUTH COO0I0 BHYTPIIIHBO y3TO/DKEHY CUCTEMY BCIX YMHHUX IOPHIUYHUX HOPM
NEBHOI JAeprkaBH, Nu(epeHIiioBaHy Ha raixy3i, IHCTUTYTH Ta iHIII YTBOPEHHS, TO JpyTre — I1e
iCTOpUYHO 0OYMOBJICHHH KOMIUIEKC YCiX B3a€MOIIOB’S3aHUX MPABOBHUX SBUIN (FOPHIUYHUX
HOPM, yCTaHOB, ITPABOCBIJOMOCTI i MPABOBOi KYJIBTYpPH, IOPUANYHOT MPAKTUKU TOIIO), SKi
(byHKIIOHYIOTH Y TIeBHIM Kpaini. LIleHTpoM mpaBoBOi CUCTEMHU € JIOAHMHA, KA HE TUTBKHU ii
dopmye, a ¥ cBoiMu gisimu pearnizye. ToOTO 32 CBOIM 3MICTOM i OOCSATOM MOHSTTS «IIPABO-
Ba CHCTEMay» 3HAYHO IIHUPIIE 3a MOHATTS «cucTema mpasa». CyTT€BO BIAPI3HAETHCS TAKOX
BHYTPIIIHS CTPYKTypa LUX SBUIL. SIKIIO cUCTeMy IpaBa, sIK 3a3Ha4asocsi, CTAHOBIATH TaKi
il CTPYKTYpHIi eleMeHTH, sIK HOpMa IIpaBa, IHCTUTYT TpaBa, rajy3b Ipasa, TO CTPYKTYypy Ipa-
BOBOI CHCTEMH BU3HAYa€ crieruQika He TUTBKU IIUX CKJIQJAO0BUX, a i HU3KH 1HIINX €JIEMEHTIB:
0COOJIMBOCTI TIPABOPO3YMIiHHS, JDKEpET MpaBa, X TIIyMadeHHS 1 3aCTOCYBaHHS, IOPHIAIHOI
TEXHIKM 1 IOPUANYHOT TEPMIHOJIOTIi, MPaBOBOI 1/1€0JI0Tii Ta MPaBOBOI NCUXOJIOTIi, CBOEPII-
HICTh IOPUINIHOTO MUCIICHHS Toto» [23, ¢. 316-317].

OTxe, po3mIsA] IIMX JABOX 3araJIbHOTEOPETUYHHX TOHATh Y KPUMIHAIBHO-TIPAaBOBOMY ac-
MEKTI JIa€ MiJCTaBH Uil BUCHOBKY MPO iICHYBAaHHS 1 BIATIOBIAHE PO3MEKYBaHHS MOHAThH HIK-
YOro piBHS JOKTPUHAIBHOTO y3arajibHEHHS — CUCTEMHU KPUMIHAJIBLHOTO MpaBa i KpUMiHaIb-
HO-TIPaBOBOI cucTeMu. Ilepiie moHATTS, «CUCTeMa KPUMIHAIBHOTO MPaBay, IEBHOIO MipOIO
3a3HAJIO0 TEOPETUYHOTO OcMuUciieHHs. [IpruoMy HaeTbes He PO JOCTIKEHHS TaKOTO SIBUILA
y IJIOMY, a MPO Mi3HAHHS HOT0 CTPYKTYpHUX €JIeMEHTIB (HOpMa mpaBa, iHCTUTYT IpaBa, 3a-
rajibHa 4acTHHA, 0COOJIMBA YacTHHA TOIIO); BOHHM MEPEBAKHO OMHCAHI 1 3 PI3HOI0 TIHOU-
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HOIO BUBUECHI HAyKOIO KPUMiHAIBHOTO MpaBa. CHCTeMa KPUMIHAIBHOTO NPaBa € YCTaJICHUM
naparpagoM 4YM MiIpO3AUTIOM MiPYYHHKIB 3 KpUMiHaAIBHOTO mpaBa. Ilpu oMy HaykoBe
PO3YMIHHS JAPYTOTO MOHSATTS — KPUMIHAJIBHO-TIPABOBOI CHCTEMH B CyYaCHHX YMOBAaX JIMILE
ckiamaerbes. [lepiioro BaroMoro mparero, e BUCBITICHI 0COOMUBOCTI (PyHKIIIOHYBaHHS Bi-
TYU3HAHOT KPUMIHAJIBHO-TIPABOBOI CUCTEMH, ii OCHOBHI CKJIaJI0Bi, CTaja KOJIEKTHBHA MOHO-
rpadist «CydacHa KpIMiHAJIBHO-TIPABOBA cHCTeMa B YKpaiHi: peanii Ta nepcrektum» (Kuis,
2015) [24].

Onun 13 aBropiB 11i€i Monorpadii, FO. I. baynin, Xxapakrepu3yrouu Hal[lOHAIbHY KpH-
MIHAJIHO-IIPABOBY CHUCTEMY, PO3KPHUBAE B3a€MOIIOB’S3aHUN MeXaHi3M (YHKIIOHYBaHHS
il ckmamoBux. Jlo HUX HayKOBelb BiJIHIC Taki sSBUMIA: 1) JOKTpHUHA KPUMIHAIBHOTO TIPaBa;
2) KpUMIHAJIBHO-TIPABOBA MOJIITHKA; 3) KPUMIHAJIBHE MPABO SIK raly3b Mpasa; 4) KpUMiHAIb-
HE 3aKOHO/IaBCTBO; 5) KpUMiHAJIbHE MPABO K HaBYaJIbHA JUCLUILTIHA; 6) 3aCTOCYBAaHHS KpH-
MiHAJIHO-IIPABOBUX HOPM; 7) KPUMiHAJIBHO-TIPABOBA MPABOCBIAOMICTD; 8) MiXKHApOIHE Ma-
TepiajbHEe KpUMiHAJIbHE MIpaBo [24, c. 39].

BaxumBum € BucHoBok 0. 1. baymina, mo Bci mepepaxoBaHi €leMEHTH KpUMiHAIb-
HO-TIPAaBOBOI CUCTEMH YKpaiHU BiIOMBAIOTh TakKe SBUIIE CYCHUIBHOI AiSITBHOCTI, IK KPHUMi-
HAJILHO-TIPaBOBAa peaybHicTh [24, c. 39]. HeoOXiHO MOSCHUTH, YOMY IIeli BUCHOBOK MU
cnpuiiMaeMo K BaKuBUA. Hata mo3uitis ckianaeTbes yepes Taki MipkyBaHHs. Kpuminais-
HO-TIPaBOBA PEABbHICTh — II€ T€, M0 YK€ ICHYE, 11 MPAaBOBI SIBUIA, OYyTTSA SKUX MU CHOCTe-
piraemo i onucyemo. IIpore nuie GyHKIIEI0 OMUCY HAYKOBE OCMHCIICHHS HE 3aBEPIIY€ETHCS;
BOHO, BJIACHE, JIUIIIE TIOYNHAETHCS 3 OMHCY, a00 Aeckpumniiii. HactynHoro HeBix €eMHOIO QyHK-
€0 HAYKH € TOSICHIOBAJIbHA, a00 ekcrutikaiis. [1ig yac mosicHeHHst ocobnmuBocTel (QyHKITI0-
HYBaHHS €JIEMEHTIB, 1110 YTBOPIOIOTH KPUMIHAJILHO-IIPABOBY PEANIbHICTh, MM MYCHMO ITi3HATH
HOPSIOK X BHYTPIIIHBOT OpraHi3aiii i B3aeMHUHN 3B 30K SK YaCTUH LIJIOTO — KPUMiHAIb-
HO-TIpaBOBOi cucTeMu. OTXe, KpUMIHAIBHO-TIPABOBUH 3MICT 3arajlbHOHAyKOBOTO MOHSTTS
«CUCTEMa» CIIUPAETHCS HE Ha OyTTS €JIeMEHTIB KpUMIHAIBHO-TIPABOBOI peasibHOCTI, HE Ha iX
OHTOJIOTIYHHUH CTaTycC, a Ha Mi3HAHHA 3B’SI3Ky IMX €JIEMEHTIB MK co0010, TOOTO Ha iX eric-
TEMOJIOTIYHHH CTaTyC.

Takum yrHOM, Ha C(OPMYITBOBAHE BUILE MUTAHHS PO THII HAYKOBOTO TPAKTYBaHHS I10-
HATTS «CHCTEMay, KU MU TIOBUHHI 3aCTOCOBYBATH /ISl KPUMIHAJIBHOTO TpaBa, TaEMO TaKy
BIZIMOBI/Ib: 11€ Ma€ OyTH €MiCTEMOJIOTIYHE TPAKTyBaHHS.

Tenep, Koy MU BU3HAYMIIUCS 3 €MICTEMOJIOTIYHOIO CYTHICTIO HAyKOBOI KaTeropii «cH-
CTeMa» y KpUMIHAJILHOMY TpaBi, CTUCIIO PO3IITHEMO cepH i1 PyHKIIIOHYBaHHS Y i ramy3i
IOpUANYHOT HayKu. Ha Hale mepekoHaHHs1, 32 OCHOBY CIIiJ y3sTH (Pi1ocoChKi KaTeropii 3a-
raJlbHOTO, 0COOJIIMBOTO i OKPEMOTO.

Ha 3aranpHOMY piBHI CIIOCTEpiraeMo iCHyBaHHsI LIJIOr0 — KpUMIHAJIbHO-IIPABOBOI CHCTe-
MU 3 ii CKJIAJJOBUMH, III0 BHOKPEMJICHI y 3rajfianiii MoHorpadii 3a penakimiero FO.B. bayina.
VY oMy acmekTi 3araJlbHOHAayKOBa KaTeropisi «CUCTEMay J0IoMarae BUSBUTH 1 BigoOpasu-
TH B3a€MO3B’A3KH €JIEMEHTIB, 110 ii YTBOPIOIOTH, MMOKA3aTH B3a€MHHI BIUTUB IIUX €JIEMEH-
TiB OJHE Ha OfHOro. BomHOwac B Haylll KpUMIHAJBLHOTO MpaBa IIe BiJACYTHS BIJINOBiIb HA
NUTAaHHS — fIKa caMe BJIACTHBICTh NMPUTAMaHHA KPHUMIHAJIBHO-TIPABOBIM CHCTEMI SIK IILIOMY?
Binnosine Ha 3a3HaYeHE MUTAHHS € METOOJIOTIUHO BaXJIMBUM 3aBIaHHSAM HaykH (moTpedye
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OKpPEMOTO BUBUEHHS), OCKUIbKH 3araJiIbHOHAyKOBI YSBICHHS PO CHCTEMY TNepeadadaroTh Ha-
SIBHICTH Y Hel 0COOMBOT BJIACTUBOCTI, SIKOT HEMAE B KOAHOMY 3 €JIEMEHTIB, IO YTBOPIOIOTH
II0 CHCTEMY.

PiBeHb 0cOOIMBOTO Y KPUMiHAIBHO-TIPABOBIH cucTeMi — 1€ (DYHKIIOHYBaHHS KaTeropii
«CHUCTeMa» y MeXax KOXKHOI 31 CKJIaJoBHX Li€l cuctemu. Hampukiaza, cucrema KpuMiHab-
HO-TIPaBOBOI MOJITUKU AEP>KaBU, CHCTEMA KPUMIHAIBHOTO 3aKOHO/IaBCTBA TOIIIO.

Ha piBHI OKpeMOTro MH 3aCTOCOBYEMO HAyKOBY KAaTETOPIiI0 «CHUCTEMay Ui PO3B’SI3aHHS
NEBHUX 3aBJaHb, 1[0 MAIOTh BIIHOCHO caMOCTIHHUI Xapaktep. Hanpukiaz, ckiaj 3104uny
SK CUCTEMHE YTBOPEHHS; CHUCTEMa OOCTaBHH, 1[0 BUKJIIOYAIOTh KPHUMiHAJIBHY MPOTHUIIPAB-
HICTb JISTHHS; CUCTEMA MOKapaHb; CUCTEMa HOPM 1010 3BUTbHEHHS BiJ] KpUMIHAJIBHOT Bi/IIO-
BIJAJIBHOCTI TOIIIO.

Ha migcraBi qociipkeHHS TUTaHHS PO THI HAyKOBOTO TPAKTYBAaHHS MOHSATTS «CHCTE-
May MU BUPILIYEMO y Takuii croci®. KpuMiHanbHO-TIpaBOBUH 3MICT 3arajibHOHAYKOBOTO T10-
HATTS «CUCTEMA) CIIMPAETHCS HE Ha OYTTS €JIeMEHTIB KpUMiHAIBHO-TIPABOBOI PEATbHOCTI, HE
Ha X OHTOJIOTIYHUH CTaTyC, a Ha Mi3HAHHA 3B 3Ky IIMX EJIEMEHTIB Mik C0000, TOOTO Ha X
emicTeMoJIoriuHui cTaryc. TakuM 4YMHOM, Ha C(hOPMYITbOBAHE BHUILE MTUTAHHS ITPO TUIT HAYKO-
BOTO TPAKTyBaHHS TIOHSATTS «CUCTEMay, IKHi MU TIOBUHHI 3aCTOCOBYBATH Il KPUMiHAJIBHO-
T0 MpaBa, Ja€MO TaKy BiJIOBI/b: 11€ Ma€ OyTH €MiCTEMOJIOTIYHE TPAKTyBaHHS.

AKIIEHTYEMO Ha HEOOX1THOCTI YITKOTO PO3MEXKYBaHHS, SIKOTO MOTPEOYIOTh MOHATTS «CHU-
CTeMa KpUMIHAJIBFHOTO MPaBay» 1 «KpUMIHAJIBHO-IIPABOBA CHCTEMay. SIKIO mepiie MOHATTS
MOX€ XapaKTepU3yBaTHCS SIK IEBHUH MOPSAIOK OpraHi3aiii i B3aEMHOTO 3B’ 513Ky YaCTHH TOTO
IIJIOTO, SIKUM TIOCTA€E Taly3b KPUMIHAIBHOTO MPaBa, TO IPyre MOHATTA € OiIbIl 00’ €MHUM 3a
00csATOM 1 KpUMIiHAJIBHE MTPABO SIK Taly3b € JUIIE CKIAI0BOI0 KPUMiHATHHO-TIPABOBOT CHCTE-
mu. [linkpecnumo, o eneMeHTapHe MPOHUKHEHHS Y CyTh KPUMiHAJIBHO-TIPABOBOI CUCTEMH
1 popMysroBaHHS ii TOHATTA € MEPCIIEKTUBHIM 3aBJaHHAM 1 TOTpeOy€e MOAATBIINX HAYKOBUX
PO3BIZIOK Yy HAMPsIMi 3aITOYATKOBAHOTO JIOCIIiKCHHSI.

VY nepcnekTHBi CaMOCTIHHOTO PO3IIsAY NOTPEeOyEe METOOIOTTUHO BaYKIIMBE MIUTAHHS TIPO
TaKy BJIACTHUBICTh KPUMiHAJIBHO-TIPABOBOI CUCTEMH, SIKOi (BIACTHBOCTI), BIiAIOBITHO 10 3a-
raJlbHOHAYKOBUX YSBJICHb IIPO CUCTEMY, HEMA€E B KOIHOMY 3 €JIEMEHTIB, 110 ii YTBOPIOIOTb.
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The article examines the general philosophical and methodological background of the
application of the scientific category «system» through the prism of criminal law.
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In particular, it is worth noting that in Ukrainian criminal jurisprudence today there
are steps to build its philosophical and methodological base, which is related to specific
issues of criminal law. Numerous works have been researched exploring the relationship of
jurisprudence and philosophy. However, the author notes, the science of domestic criminal
law still lacks those studies that reveal the meaning and application of the scientific category
«system» from the perspective of criminal law.

Thus, the general philosophical and methodological background of the application of the
scientific category «system» through the prism of criminal law is considered.

The author has shown that the scientific understanding of the concept of «criminal-legal
system» in modern conditions is just beginning, which is a promising direction of research.
According to the author’s opinion, according to which the explanatory function of science
requires to apply the category «system» in criminal law not in the ontological, but in the
epistemological sense.

The necessity of a clear distinction between the terms «criminal-legal system» and
«criminal-legal system» is emphasized. If the first concept can be characterized as a certain
order of organization and mutual connection of parts of the whole, which is a branch of
criminal law, then the second term is broader in scope and criminal law as a branch is only a
component part of the criminal-legal system. The elementary penetration into the essence of
the criminal-legal system and the formulation of its concept is emphasized as a promising task
and requires further scientific research in the direction of the initiated study.

Noted, that in the perspective of independent consideration methodologically important
question of such a property of the criminal justice system, in accordance with the general
scientific concepts of the system, is not in any of its constituent elements.
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