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Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ ùîäî íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³. Çä³éñíåíî ñòèñëèé àíàë³ç ïåðåäóìîâ ðîçâèòêó çà-
êîíîäàâñòâà, ùî ðåãóëþº çàçíà÷åíó ñôåðó ï³ñëÿ çäîáóòòÿ Óêðà¿íîþ íåçàëåæíîñò³.
Íàãîëîøåíî, ùî ñèñòåìà ïóáë³÷íèõ çàêóï³âåëü ïðîäîâæóº çàëèøàòèñÿ íååôåêòèâ-
íîþ, ùî çóìîâëþº íåîáõ³äí³ñòü ¿¿ ïîäàëüøîãî âäîñêîíàëåííÿ. Äîâåäåíî, ùî ðå-
ôîðìóâàííÿ ïóáë³÷íèõ çàêóï³âåëü ïðîäîâæóº òðèâàòè ³ ï³ñëÿ ïðèéíÿòòÿ Çàêîíó
Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”. Àêöåíòîâàíî, ùî íîðìàòèâíî-ïðàâîâå çàáåç-
ïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ â ö³ëîìó â³äïîâ³äàº ñòàíäàðòàì ªâðîïåéñü-
êîãî Ñï³âòîâàðèñòâà, îäíàê âîäíî÷àñ ÷èííå çàêîíîäàâñòâî ó ö³é ñôåð³ ùå º íåäî-
ñòàòíüî óçãîäæåíèì, à â îêðåìèõ ïîëîæåííÿõ ñóïåðå÷èòü çàêîíîäàâñòâó ªÑ.

Êëþ÷îâ³ ñëîâà: çàêóï³âë³, ïóáë³÷í³ çàêóï³âë³, òåíäåð, çàìîâëåííÿ, ïðàâîâå
çàáåçïå÷åííÿ, çàêîíîäàâñòâî.

Ó ñó÷àñíèõ óìîâàõ ðåôîðìóâàííÿ îñíîâíèõ äåðæàâíèõ ³íñòèòóö³é òà íàéá³ëüø
âàæëèâèõ ñôåð ñóñï³ëüíîãî æèòòÿ Óêðà¿íè îñîáëèâî¿ àêòóàëüíîñò³ íàáóâàþòü
ïèòàííÿ ùîäî ñòâîðåííÿ òà çàïðîâàäæåííÿ ä³ºâèõ ìåõàí³çì³â òà çàñîá³â ðàö³î-
íàëüíîãî âèêîðèñòàííÿ äåðæàâíèõ êîøò³â. Ç îãëÿäó íà öå, îäíå ç íàéâàæëèâ³øèõ
ì³ñöü ó ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ó çàçíà÷åí³é ñôåð³ ïî-
ñ³äàþòü ïóáë³÷í³ çàêóï³âë³, çàâäÿêè ÿêèì º ðåàëüíà ìîæëèâ³ñòü âèð³øåííÿ ïðîáëåì
ùîäî ñîö³àëüíî-åêîíîì³÷íîãî ðîçâèòêó êðà¿íè, ñòâîðåííÿ òà âïðîâàäæåííÿ íîâèõ
òåõíîëîã³é ³ ðîçðîáîê, çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè òà îáîðîíè òîùî.

Íà ñüîãîäí³ ñôåðà ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ ïåðåáóâàº â ïðîöåñ³
ðåôîðìóâàííÿ, îñê³ëüêè ð³âåíü ¿¿ îðãàí³çàö³éíî-ïðàâîâîãî çàáåçïå÷åííÿ º íàáàãàòî
íèæ÷èì, í³æ ó êðà¿íàõ ç áàãàòîð³÷íèìè ðèíêîâèìè òðàäèö³ÿìè. Ó ñóêóïíîñò³
ïðîáëåì íàëàãîäæåííÿ åôåêòèâíîãî ìåõàí³çìó àäì³í³ñòðàòèâíî-ïðàâîâîãî
ðåãóëþâàííÿ ïóáë³÷íèõ çàêóï³âåëü âàæëèâèì âáà÷àºòüñÿ ïèòàííÿ ¿õ íîðìàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ.

Â îñòàíí³ ðîêè áàãàòî óâàãè ïðèä³ëÿºòüñÿ äîñë³äæåííþ ð³çíèõ àñïåêò³â
³íñòèòóòó ïóáë³÷íèõ (äåðæàâíèõ) çàêóï³âåëü. Çîêðåìà çàçíà÷åíà ïðîáëåìàòèêà
áóëà ïðåäìåòîì äîñë³äæåíü òàêèõ ó÷åíèõ, ÿê: À.Ì. Áðîâä³é, ².Â. Âëÿëüêî, Ê.Þ. Âî-
äîëàñêîâà, Í.Â. Ãîëîâêî, À.Ì. Äîâáåíêî, Ì.Þ. Äîâãàíü, Î.Â. ²íüøèíà, Ê.ª. Êðè-
ùåíêî, Â.Ì. Íîâàêîâåöü, Þ.Î. Îâðàìåöü, Ì.Â. Îñòàïþê, Þ.². Ïèâîâàð, Í.Ï. Ñå-
ë³âàíîâà, À.Î. Ñîøíèêîâ, Î.Ã. Òóð÷åíêî, Í.Þ. Öèáóëüíèê òîùî. Íåçâàæàþ÷è
íà ïåâí³ çäîáóòêè öèõ ó÷åíèõ, âàðòî êîíñòàòóâàòè, ùî ñèñòåìà ïóáë³÷íèõ çàêóï³âåëü

© Tkachuk Serhii, 2019



DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).25

213

ïðîäîâæóº çàëèøàòèñÿ íååôåêòèâíîþ, ùî çóìîâëþº íåîáõ³äí³ñòü ¿¿ ïîäàëüøîãî
âäîñêîíàëåííÿ. Ñë³ä íàãîëîñèòè, ùî ðåôîðìóâàííÿ ïóáë³÷íèõ çàêóï³âåëü ïðî-
äîâæóº òðèâàòè ³ ï³ñëÿ ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”. Çà
òàêèõ óìîâ íîâîãî íàóêîâîãî îñìèñëåííÿ ïîòðåáóþòü øëÿõè ïîäàëüøîãî ðîçâèòêó
íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³. Âêàçàíå
ñâ³ä÷èòü ïðî àêòóàëüí³ñòü ö³º¿ ñòàòò³, ìåòîþ ÿêî¿ º àíàë³ç íîðìàòèâíî-ïðàâîâîãî
çàáåçïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³.

Âàðòî ïîãîäèòèñÿ, ùî íàö³îíàëüíå çàêîíîäàâñòâî ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü
áóëî çàïî÷àòêîâàíî ³ íàáóëî ñó÷àñíîãî ðîçâèòêó ëèøå ï³ñëÿ çäîáóòòÿ óêðà¿íñüêî¿
íåçàëåæíîñò³. Äî öüîãî ÷àñó ïèòàííÿ ïóáë³÷íèõ (äåðæàâíèõ) çàìîâëåíü (çàêóï³âåëü)
ðåãóëþâàëèñÿ âèêëþ÷íî çàãàëüíîñîþçíèì çàêîíîäàâñòâîì, à ñàìå “Òèì÷àñîâèì
ïîëîæåííÿì ïðî ïîðÿäîê ôîðìóâàííÿ äåðæàâíèõ çàìîâëåíü” [1, ñ. 72].

Çãîäîì, ïî÷èíàþ÷è ç 1993 ð., íà ôîí³ çàãàëüíîäåðæàâíèõ åêîíîì³÷íèõ ïðî-
öåñ³â äåðæàâíå çàìîâëåííÿ ïî÷àëî òðàíñôîðìóâàòèñÿ ³ç àáñîëþòíîãî äåðæàâíîãî
ðåãóëÿòîðà âèðîáíèöòâà ïðîäóêö³¿ òà ïîñëóã ó çàñ³á çàáåçïå÷åííÿ ïîòðåá ó ìàòå-
ð³àëüíèõ ðåñóðñàõ, ïðîäóêö³¿, ðîáîòàõ ³ ïîñëóãàõ ñïîæèâà÷³â, ùî óòðèìóþòüñÿ çà
ðàõóíîê äåðæàâíîãî áþäæåòó. Íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ö³º¿ ñôåðè ó
òîé ÷àñ áàçóâàëîñÿ, íàñàìïåðåä, íà ùîð³÷íèõ óêàçàõ Ïðåçèäåíòà Óêðà¿íè äî
1996 ð. ïðî äåðæàâíèé êîíòðàêò ³ äåðæàâíå çàìîâëåííÿ, à òàêîæ ïîñòàíîâ³ Êàá³íåòó
Ì³í³ñòð³â Óêðà¿íè (äàë³ – ÊÌÓ) â³ä 21.10.1993 ¹ 871 “Ïðî çàòâåðäæåííÿ Ïîëî-
æåííÿ ïðî ïîðÿäîê îðãàí³çàö³¿ òà ïðîâåäåííÿ ì³æíàðîäíèõ òîðã³â (òåíäåð³â) â
Óêðà¿í³”, ùî äàëî ïî÷àòîê ïðîâåäåííþ ì³æíàðîäíèõ òîðã³â ³ âïîðÿäêîâóâàëî
çä³éñíåííÿ íà êîíêóðñíèõ çàñàäàõ çàêóï³âåëü òîâàð³â (ðîá³ò, ïîñëóã) âèíÿòêîâî
³íîçåìíîãî ïîõîäæåííÿ äëÿ çàäîâîëåííÿ äåðæàâíèõ ïîòðåá Óêðà¿íè [2, ñ. 52].

Ïåðøèì çàêîíîäàâ÷èì àêòîì íåçàëåæíî¿ Óêðà¿íè ó äîñë³äæóâàí³é ñôåð³
ñòàâ Çàêîí Óêðà¿íè “Ïðî ïîñòàâêè ïðîäóêö³¿ äëÿ äåðæàâíèõ ïîòðåá” (çãîäîì
ïåðåéìåíîâàíèé ó “Ïðî äåðæàâíå çàìîâëåííÿ äëÿ çàäîâîëåííÿ ïð³îðèòåòíèõ
äåðæàâíèõ ïîòðåá”) â³ä 22.12.1995 ¹ 493/95–ÂÐ, çàâäÿêè ÿêîìó âïåðøå íà
çàêîíîäàâ÷îìó ð³âí³ çàïî÷àòêîâàíî â³äá³ð âèêîíàâö³â äåðæàâíîãî çàìîâëåííÿ íà
êîíêóðåíòíèõ çàñàäàõ òà âñòàíîâëåíî çàãàëüí³ ïðàâîâ³ òà åêîíîì³÷í³  çàñàäè ôîð-
ìóâàííÿ, ðîçì³ùåííÿ ³ âèêîíàííÿ íà äîãîâ³ðí³é (êîíòðàêòí³é) îñíîâ³ çàìîâëåíü
äåðæàâè íà ïîñòàâêó (çàêóï³âëþ) òîâàð³â, âèêîíàííÿ ðîá³ò, íàäàííÿ ïîñëóã äëÿ
çàäîâîëåííÿ ïð³îðèòåòíèõ äåðæàâíèõ ïîòðåá ñóá’ºêòàìè ãîñïîäàðñüêî¿ ä³ÿëüíîñò³
Óêðà¿íè âñ³õ ôîðì âëàñíîñò³.

Êð³ì çàçíà÷åíîãî Çàêîíó, óïðîäîâæ 1997–1999 ðð. òàêîæ ïðèéìàºòüñÿ íèçêà
³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà: Çàêîí Óêðà¿íè “Ïðî äåðæàâíèé ìà-
òåð³àëüíèé ðåçåðâ”, Ïîëîæåííÿ ïðî ïîðÿäîê îðãàí³çàö³¿ òà ïðîâåäåííÿ òîðã³â
(òåíäåð³â) ó ñôåð³ äåðæàâíèõ çàêóï³âåëü òîâàð³â (ðîá³ò, ïîñëóã) òà Ïîëîæåííÿ
ïðî ïðîâåäåííÿ òîðã³â (òåíäåð³â) ó áóä³âíèöòâ³, çàòâåðäæåí³ ïîñòàíîâàìè ÊÌÓ
â³ä 28.06.1997 ¹ 694 òà â³ä 01.09.1998 ¹ 1369, à òàêîæ Óêàç Ïðåçèäåíòà Óêðà¿íè
“Ïðî çàêóï³âëþ òîâàð³â, ðîá³ò ³ ïîñëóã äëÿ äåðæàâíèõ ïîòðåá”, ïðîòå â³í íå âñòó-
ïèâ ó ä³þ ó çâ’ÿçêó ç â³äõèëåííÿì ïðîåêòó Çàêîíó Óêðà¿íè ïðî çàêóï³âëþ òîâàð³â,
ðîá³ò ³ ïîñëóã äëÿ äåðæàâíèõ ïîòðåá çã³äíî ç ïîñòàíîâîþ ÂÐ ¹ 778–XIV, íà ï³ä-
ñòàâ³ ïóíêòó 4 ðîçä³ëó XV “Ïåðåõ³äí³ ïîëîæåííÿ” ïðèéíÿòî¿ 28.06.1996 Êîíñòèòóö³¿
Óêðà¿íè, ÿêà ñòàëà îñíîâíèì çàêîíîäàâ÷èì àêòîì Óêðà¿íè, ùî çàòâåðäæóº îñíîâè
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ñóñï³ëüíîãî ³ äåðæàâíîãî ëàäó ³ ìåõàí³çìè ¿õ ä³¿, ñïðÿìîâàí³ íà çì³öíåííÿ äåðæàâè
³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí, òà íà îñíîâ³ ÿêîãî ïðèéìàþòüñÿ âñ³ çà-
êîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ó ò.÷. é ó ñôåð³ çàêóï³âåëü.

Ç ìåòîþ ñòâîðåííÿ êîíêóðåíòíîãî ñåðåäîâèùà ó ñôåð³ äåðæàâíèõ çàêóï³âåëü,
à òàêîæ çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, çàáåçïå÷åííÿ  ïðîçîðîñò³ ïðî-
öåäóð çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà äåðæàâí³ êîøòè òà äîñÿãíåííÿ îïòèìàëü-
íîãî ³ ðàö³îíàëüíîãî ¿õ âèêîðèñòàííÿ 22.02.2000 ïðèéíÿòî Çàêîí Óêðà¿íè “Ïðî
çàêóï³âëþ òîâàð³â, ðîá³ò òà ïîñëóã çà äåðæàâí³ êîøòè” ¹ 1490–III (äàë³ – Çàêîí
¹ 1490), ÿêèì âñòàíîâëåíî ïðàâîâ³ òà åêîíîì³÷í³ çàñàäè çä³éñíåííÿ ïðîöåäóð
çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà ðàõóíîê äåðæàâíèõ êîøò³â. Ó öüîìó êîíòåêñò³
íåîáõ³äíî ï³äòðèìàòè äóìêó Î.Î. Ï³äìîãèëüíîãî, ÿêèé ñëóøíî çàóâàæóº, ùî öåé
Çàêîí º ïåðøèì âàãîìèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ïîêëàâ ïî÷àòîê
ðåãóëþâàííÿ ä³ÿëüíîñò³ òåíäåðíèõ â³äíîñèí â Óêðà¿í³ [3, ñ. 62].

×åðåç ï’ÿòü ðîê³â ï³ñëÿ ïðèéíÿòòÿ âêàçàíîãî Çàêîíó äëÿ çàáåçïå÷åííÿ  ñòàëîãî
ðîçâèòêó ñèñòåìè äåðæàâíèõ çàêóï³âåëü ÊÌÓ ñõâàëþº Ñòðàòåã³þ ðîçâèòêó äåð-
æàâíèõ çàêóï³âåëü íà 2005–2010 ðð., ìåòîþ ÿêî¿ º âèçíà÷åííÿ ïåðñïåêòèâ ïîäàëü-
øîãî ôóíêö³îíóâàííÿ ñèñòåìè äåðæàâíèõ çàêóï³âåëü, ñïðÿìîâàíîãî íà ï³äâèùåííÿ
ä³ºâîñò³ ìåõàí³çìó çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà äåðæàâí³ êîøòè, çàáåçïå-
÷åííÿ ïðîçîðîñò³ òà çðîñòàííÿ åôåêòèâíîñò³ âèêîðèñòàííÿ äåðæàâíèõ êîøò³â,
ï³äâèùåííÿ ð³âíÿ êîíêóðåíö³¿ ó ö³é ñôåð³ ç óðàõóâàííÿì ì³æíàðîäíîãî ïðàâà,
çîêðåìà çàêîíîäàâñòâà ªâðîïåéñüêîãî  Ñîþçó òà íîðì ³ ïðàâèë Ñâ³òîâî¿ îðãàí³çàö³¿
òîðã³âë³ (äàë³ – ÑÎÒ) [4].

Ðåçóëüòàòîì âïðîâàäæåííÿ ïîëîæåíü âêàçàíî¿ Ñòðàòåã³¿ ñòàëî ïðèéíÿòòÿ
20.03.2008 Çàêîíó Óêðà¿íè ¹ 150–VI, çã³äíî ç ÿêèì Çàêîí Óêðà¿íè ¹ 1490 áóëî
âèçíàíî òàêèì, ùî âòðàòèâ ÷èíí³ñòü, à òàêîæ ðîçðîáëåíî òà ñõâàëåíî ïîñòàíîâîþ
ÊÌÓ â³ä 28.03.2008 ¹ 274 Ïîëîæåííÿ ïðî çàêóï³âëþ òîâàð³â, ðîá³ò ³ ïîñëóã çà
äåðæàâí³ êîøòè, ÿêå, ó ñâîþ ÷åðãó, òàêîæ âòðàòèëî ÷èíí³ñòü ó çâ’ÿçêó ³ç âèçíàííÿì
Çàêîíó ¹ 150–VI íåêîíñòèòóö³éíèì â³äïîâ³äíî äî Ð³øåííÿ Êîíñòèòóö³éíîãî
ñóäó Óêðà¿íè â³ä 09.10.2008 ¹ 22-ðï/2008. Ó çâ’ÿçêó ç öèì ïîñòàíîâîþ ÊÌÓ â³ä
17.10.2008 ¹ 921 áóëî çàòâåðäæåíî íîâå Ïîëîæåííÿ ïðî çàêóï³âëþ òîâàð³â, ðîá³ò
³ ïîñëóã çà äåðæàâí³ êîøòè.

Êóëüì³íàö³ºþ ïîñò³éíèõ çì³í ó íîðìàòèâíî-ïðàâîâîìó çàáåçïå÷åíí³ ñôåðè
çä³éñíåííÿ çàêóï³âåëü â Óêðà¿í³ ó ïåðøîìó äåñÿòèð³÷÷³ äâàäöÿòü ïåðøîãî ñòîë³òòÿ
ñòàëî ïðèéíÿòòÿ íîâîãî Çàêîíó “Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü” â³ä
01.06.2010 ¹ 2289-VI ç ìåòîþ ñòâîðåííÿ êîíêóðåíòíîãî  ñåðåäîâèùà ó ñôåð³ äåð-
æàâíèõ çàêóï³âåëü, çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, ðîçâèòîê äîáðîñî-
â³ñíî¿ êîíêóðåíö³¿, çàáåçïå÷åííÿ ðàö³îíàëüíîãî òà åôåêòèâíîãî âèêîðèñòàííÿ
äåðæàâíèõ êîøò³â. Îäíàê, ñë³ä çàóâàæèòè, ùî ï³ñëÿ Ðåâîëþö³¿ 2013–2014 ðð.
Âåðõîâíîþ Ðàäîþ Óêðà¿íè íîâîãî ñêëèêàííÿ 10 êâ³òíÿ 2014 ð. ïðèéìàºòüñÿ
íîâèé Çàêîí Óêðà¿íè ¹ 1197-VII “Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü”, çã³äíî
ç ÿêèì âòðà÷àº ÷èíí³ñòü çàçíà÷åíèé âèùå Çàêîí ¹ 2289-VI.

Îêðåìî õîò³ëîñÿ á çîñåðåäèòè óâàãó íà òîìó, ùî, âðàõîâóþ÷è íåîáõ³äí³ñòü
êàðäèíàëüíî¿ çì³íè ï³äõîä³â ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ ô³íàíñàìè, ó ëèñòîïàä³
2013 ðîêó ðîçïî÷àâ ðîáîòó ïðîºêò “Ãàðìîí³çàö³ÿ ñèñòåìè äåðæàâíèõ çàêóï³âåëü
â Óêðà¿í³ ç³ ñòàíäàðòàìè ªÑ”, ä³ÿëüí³ñòü ÿêîãî ñïðÿìîâóâàëàñÿ íà ñïðèÿííÿ
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ðîçâèòêó ì³öíî¿ òà ïîñë³äîâíî¿ ñèñòåìè óïðàâë³ííÿ äåðæàâíèìè ô³íàíñàìè øëÿõîì
ñòâîðåííÿ âñåîñÿæíî¿ òà ïðîçîðî¿ íîðìàòèâíî-ïðàâîâî¿ áàçè, åôåêòèâíî¿ ³íñòè-
òóö³éíî¿ ³íôðàñòðóêòóðè, ñèñòåìè â³äïîâ³äàëüíî¿ òà ÷åñíî¿ äåðæàâíî¿ âëàäè [5,
ñ. 6]. Îäíèì ³ç ðåçóëüòàò³â âêàçàíîãî ïðîºêòó ç ìåòîþ çàáåçïå÷åííÿ åôåêòèâíîãî
òà ïðîçîðîãî çä³éñíåííÿ çàêóï³âåëü, ñòâîðåííÿ êîíêóðåíòíîãî ñåðåäîâèùà ó ñôåð³
ïóáë³÷íèõ çàêóï³âåëü, çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, ðîçâèòîê äîáðî-
ñîâ³ñíî¿ êîíêóðåíö³¿, ñòàëî ðîçðîáëåííÿ òà ïðèéíÿòòÿ íîâîãî Çàêîíó Óêðà¿íè â³ä
25.12.2015 ¹ 922-VIII “Ïðî ïóáë³÷í³ çàêóï³âë³” [6], ÿêèé íàáóâ ÷èííîñò³ 01.04.2016
äëÿ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè òà çàìîâíèê³â, ùî çä³éñíþþòü ä³ÿëüí³ñòü
â îêðåìèõ ñôåðàõ ãîñïîäàðþâàííÿ, ïåðåë³ê ÿêèõ âèçíà÷åíèé ï. 4 ÷. 1 ñò. 1 çàçíà-
÷åíîãî Çàêîíó, à äëÿ âñ³õ ³íøèõ çàìîâíèê³â – ç 01.08.2016.

ßê ñëóøíî çàçíà÷àº À.Ì. Áðîâä³é, íåîáõ³äí³ñòü ïðèéíÿòòÿ öüîãî Çàêîíó
çóìîâëåíà ê³ëüêîìà âàæëèâèìè ï³äñòàâàìè. Íàñàìïåðåä, çâàæàþ÷è íà âèìîãó
àáç. 5 ï. 6 Ïåðåõ³äíèõ ïîëîæåíü Çàêîíó Óêðà¿íè “Ïðî çä³éñíåííÿ äåðæàâíèõ
çàêóï³âåëü” â³ä 10.04.2014, â ÿêîìó ïåðåäáà÷åíà íåîáõ³äí³ñòü ó äâîì³ñÿ÷íèé ñòðîê
ç äíÿ íàáðàííÿ çàêîííî¿ ñèëè öüîãî íîðìàòèâíî-ïðàâîâîãî àêòà ïîäàòè íà ðîçãëÿä
Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðîºêò çàêîíó ùîäî åëåêòðîííèõ çàêóï³âåëü. Êð³ì öüîãî,
ï. 5 Óêàçó Ïðåçèäåíòà Óêðà¿íè “Ïðî ñòðàòåã³þ ñòàëîãî ðîçâèòêó “Óêðà¿íà–2020”
(äåöåíòðàë³çàö³ÿ òà ðåôîðìà äåðæàâíîãî óïðàâë³ííÿ), ïåðåäáà÷åíî, ùî ïð³îðèòåòîì
â óïðàâë³íí³ ïóáë³÷íèìè ô³íàíñàìè ìàº ñòàòè ï³äâèùåííÿ ïðîçîðîñò³ òà åôåê-
òèâíîñò³ ¿õ ðîçïîä³ëó òà âèòðà÷àííÿ. Ïðîöåñ çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü
ìàº ñòàòè ìàêñèìàëüíî ïðîçîðèì, çâàæàþ÷è íà çàãàëüí³ ïðèíöèïè êîíêóðåíö³¿.
Êîðóïö³éíà ñêëàäîâà ï³ä ÷àñ çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü ìàº áóòè ë³êâ³äîâàíà
[5, ñ. 7].

Çàçíà÷åíèé Çàêîí ñòàâ îñíîâíèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ðåãóëþº
çä³éñíåííÿ ïóáë³÷íèõ çàêóï³âåëü, îñê³ëüêè ñàìå â³í íà çàêîíîäàâ÷îìó ð³âí³ íàðàç³
óñòàíîâëþº ïðàâîâ³ òà åêîíîì³÷í³ çàñàäè çä³éñíåííÿ çàêóï³âåëü òîâàð³â, ðîá³ò ³
ïîñëóã äëÿ çàáåçïå÷åííÿ ïîòðåá äåðæàâè òà òåðèòîð³àëüíî¿ ãðîìàäè. Êð³ì òîãî,
âàðòî êîíñòàòóâàòè, ùî öåé Çàêîí óâ³áðàâ îñíîâí³ ïðèíöèïè, âèçíà÷åí³ Äèðåêòèâàìè
2014/24/ªÑ (Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü â äåðæàâíîìó ñåêòîð³) òà
2014/25/ªÑ (Ùîäî çàêóï³âåëü â ñôåð³ êîìóíàëüíîãî ãîñïîäàðñòâà), âèêîíàííÿ
ÿêèõ áóëî îäíèì ç îñíîâíèõ âèìîã ïðèéíÿòòÿ òà ðàòèô³êàö³¿ (16.09.2014) Óãîäè
ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ, ç îäíîãî áîêó, ªâðîïåéñüêèì Ñîþçîì, ªâðîïåéñüêèì
Ñï³âòîâàðèñòâîì ç àòîìíî¿ åíåðã³¿ ³ ¿õí³ìè äåðæàâàìè-÷ëåíàìè, ç ³íøîãî.

Ïðîòå 19.09.2019 Âåðõîâíà Ðàäà Óêðà¿íè 9-ãî ñêëèêàííÿ ïðèéìàº Çàêîí
Óêðà¿íè ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”
òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäîñêîíàëåííÿ ïóáë³÷íèõ
çàêóï³âåëü” [7], çã³äíî ç ÿêèì âíîñÿòüñÿ çì³íè ïðàêòè÷íî äî êîæíî¿ ñòàòò³ ÷èííî¿
ðåäàêö³¿ Çàêîíó, òîáòî ôàêòè÷íî ï³äãîòîâëåíà íîâà ðåäàêö³ÿ Çàêîíó íà çàì³íó
÷èííî¿ (âíîñÿòüñÿ ïðàâêè ÿê òåõí³÷íîãî, òàê ³ íîðìîïðîºêòóâàëüíîãî õàðàêòåðó).
Âàðòî íàãîëîñèòè, ùî çàçíà÷åíèé Çàêîí, â³äïîâ³äíî äî Ïðèê³íöåâèõ òà ïåðåõ³äíèõ
ïîëîæåíü, íàáðàâ ÷èííîñò³ ç äíÿ, íàñòóïíîãî çà äíåì éîãî îïóáë³êóâàííÿ (òîáòî
ç 20.10.2019), îäíàê óâîäèòüñÿ â ä³þ ÷åðåç ø³ñòü ì³ñÿö³â ç äíÿ éîãî îïóáë³êóâàííÿ
(òîáòî ï³ñëÿ 19.04.2020), êð³ì ðîçä³ëó VI “Ïðîöåäóðà òîðã³â ç îáìåæåíîþ ó÷àñòþ”,
ÿêèé óâîäèòüñÿ â ä³þ ÷åðåç 12 ì³ñÿö³â ç äíÿ éîãî îïóáë³êóâàííÿ (òîáòî ï³ñëÿ
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19.10.2020). Êð³ì òîãî, ï³ñëÿ íàáðàííÿ ÷èííîñò³ öüîãî Çàêîíó ïëàíóºòüñÿ âíåñåííÿ
â³äïîâ³äíèõ çì³í ó ï³äçàêîíí³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî ðåãóëþþòü çàçíà÷åíó
ñôåðó, îñê³ëüêè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïîñòàâëåíî çàâäàííÿ ó øåñòèì³ñÿ÷íèé
ñòðîê ³ç äíÿ íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì: à) ïðèâåñòè ñâî¿ íîðìàòèâíî-
ïðàâîâ³ àêòè ó â³äïîâ³äí³ñòü ³ç öèì Çàêîíîì; á) çàáåçïå÷èòè ïðèâåäåííÿ ì³í³ñòåð-
ñòâàìè, ³íøèìè öåíòðàëüíèìè îðãàíàìè âèêîíàâ÷î¿ âëàäè ¿õ íîðìàòèâíî-ïðàâîâèõ
àêò³â ó â³äïîâ³äí³ñòü ³ç öèì Çàêîíîì; â) çàáåçïå÷èòè ïðèéíÿòòÿ íîðìàòèâíî-
ïðàâîâèõ àêò³â, íåîáõ³äíèõ äëÿ ðåàë³çàö³¿ ïîëîæåíü öüîãî Çàêîíó.

Íå ìåíø âàæëèâèìè äëÿ ñó÷àñíîãî íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü º òàê³ çàêîíè Óêðà¿íè, ÿê: “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìà-
ö³¿”, “Ïðî çàïîá³ãàííÿ êîðóïö³¿”, “Ïðî äåðæàâíó òàºìíèöþ”, “Ïðî åëåêòðîíí³ äî-
êóìåíòè òà åëåêòðîííèé äîêóìåíòîîá³ã”, “Ïðî åëåêòðîíí³ äîâ³ð÷³ ïîñëóãè”, “Ïðî
Àíòèìîíîïîëüíèé êîì³òåò Óêðà¿íè” òîùî. Êð³ì òîãî, îñîáëèâîñò³ àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó ö³é ñôåð³ çàêð³ïëåí³ â íîðìàõ Êîäåêñó
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, çîêðåìà áåçïîñåðåäíüî ó ñò. 164-14
“Ïîðóøåííÿ çàêîíîäàâñòâà ïðî çä³éñíåííÿ çàêóï³âë³” âèçíà÷åíî â³äïîâ³äàëüí³ñòü
ó âèãëÿä³ íàêëàäåííÿ øòðàôó íà ñëóæáîâèõ (ïîñàäîâèõ), óïîâíîâàæåíèõ îñ³á â³ä
ñåìèñîò äî òèñÿ÷³ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí.

Áåçïîñåðåäíüî íà ï³äçàêîííîìó ð³âí³ ñôåðà ïóáë³÷íèõ çàêóï³âåëü ðåãóëþºòüñÿ
íèçêîþ ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, ñåðåä ÿêèõ íå îñòàííº ì³ñöå ïîñ³äàþòü,
íàïðèêëàä: 1) Ïîðÿäîê ôóíêö³îíóâàííÿ åëåêòðîííî¿ ñèñòåìè çàêóï³âåëü òà ïðîâå-
äåííÿ àâòîðèçàö³¿ åëåêòðîííèõ ìàéäàí÷èê³â, çàòâåðäæåíèé ïîñòàíîâîþ ÊÌÓ â³ä
24.02.2016 ¹ 166, ÿêèé âèçíà÷àº âèìîãè äî ôóíêö³îíóâàííÿ åëåêòðîííî¿ ñèñòåìè
çàêóï³âåëü, ïðîöåäóðó ïðîâåäåííÿ àâòîðèçàö³¿ åëåêòðîííèõ ìàéäàí÷èê³â, óìîâè
ï³äêëþ÷åííÿ òà âèïàäêè â³äêëþ÷åííÿ åëåêòðîííèõ ìàéäàí÷èê³â â³ä åëåêòðîííî¿
ñèñòåìè çàêóï³âåëü, âèìîãè äî åëåêòðîííèõ ìàéäàí÷èê³â òà â³äïîâ³äàëüí³ñòü îïåðà-
òîð³â àâòîðèçîâàíèõ åëåêòðîííèõ ìàéäàí÷èê³â; 2) ïîñòàíîâà ÊÌÓ â³ä 23.03.2016
¹ 291, çã³äíî ç ÿêîþ âñòàíîâëåíî ðîçì³ð ïëàòè çà ïîäàííÿ ñêàðãè äî îðãàíó
îñêàðæåííÿ; 3) ïîñòàíîâè ÊÌÓ: â³ä 11.10.2016 ¹ 710 “Ïðî åôåêòèâíå âèêîðèñòàííÿ
äåðæàâíèõ êîøò³â”, â³ä 01.08.2013 ¹ 631 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó ïðîâåäåííÿ
ïåðåâ³ðîê çàêóï³âåëü Äåðæàâíîþ àóäèòîðñüêîþ ñëóæáîþ, ¿¿ ì³æðåã³îíàëüíèìè
òåðèòîð³àëüíèìè îðãàíàìè…”, â³ä 23.04.2014 ¹ 117 “Ïðî çä³éñíåííÿ ïîïåðåäíüî¿
îïëàòè òîâàð³â, ðîá³ò ³ ïîñëóã, ùî çàêóïîâóþòüñÿ çà áþäæåòí³ êîøòè”, â³ä 27.12.2018
¹ 1216 “Ïðî îñîáëèâîñò³ ñòâîðåííÿ òà ä³ÿëüíîñò³ öåíòðàë³çîâàíèõ çàêóï³âåëüíèõ
îðãàí³çàö³é” òîùî.

Òàêîæ íåîáõ³äíî íàãîëîñèòè, ùî íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ñôåðè
ïóáë³÷íèõ çàêóï³âåëü ñêëàäàþòü é â³äîì÷³ íîðìàòèâíî-ïðàâîâ³ àêòè ì³í³ñòåðñòâ
òà ³íøèõ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè òà äåðæàâíîãî óïðàâë³ííÿ. Òàê,
äî íèõ ìîæíà â³äíåñòè: 1) íàêàçè Ì³í³ñòåðñòâà åêîíîì³÷íîãî ðîçâèòêó ³ òîðã³âë³
Óêðà¿íè, çîêðåìà: â³ä 18.03.2016 ¹ 477 “Ïðî çàòâåðäæåííÿ ïîðÿäêó ðîçì³ùåííÿ
³íôîðìàö³¿ ïðî ïóáë³÷í³ çàêóï³âë³”; â³ä 22.03.2016 ¹ 490 “Ïðî çàòâåðäæåííÿ
ôîðì äîêóìåíò³â ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü”; â³ä 17.03.2016 ¹ 454 “Ïðî çà-
òâåðäæåííÿ ïîðÿäêó âèçíà÷åííÿ ïðåäìåòó çàêóï³âë³”; â³ä 30.03.2016 ¹ 557 “Ïðî
çàòâåðäæåííÿ Ïðèì³ðíîãî ïîëîæåííÿ ïðî òåíäåðíèé êîì³òåò àáî óïîâíîâàæåíó
îñîáó (îñ³á)”; â³ä 13.04.2016 ¹ 680 “Ïðî çàòâåðäæåííÿ ïðèì³ðíî¿ òåíäåðíî¿
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äîêóìåíòàö³¿” òîùî; 2) àêòè Íàö³îíàëüíîãî áàíêó Óêðà¿íè, íàïðèêëàä: Ïîëîæåííÿ
ïðî ïîðÿäîê çä³éñíåííÿ áàíêàìè îïåðàö³é çà ãàðàíò³ÿìè â íàö³îíàëüí³é òà
³íîçåìíèõ âàëþòàõ, çàòâåðäæåíîãî ïîñòàíîâîþ Ïðàâë³ííÿ Íàö³îíàëüíîãî áàíêó
Óêðà¿íè â³ä 15.12.2004  ¹ 639 òîùî.

Îòæå, ÿê áà÷èìî, â³ò÷èçíÿíå çàêîíîäàâñòâî ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü º
äîâîë³ äèíàì³÷íèì òà ïåðåáóâàº â ïåðìàíåíòíîìó ðîçâèòêó. Ïîãîäæóþ÷èñü ³ç
Ê.Þ. Âîäîëàñêîâîþ, ìè òàêîæ ââàæàºìî, ùî ç ïðîãîëîøåííÿì Óêðà¿íîþ ºâðî-
ïåéñüêîãî øëÿõó ðîçâèòêó òà íàì³ðîì ñòàòè ïîâíîïðàâíèì ïàðòíåðîì ó ªÑ,
COT ïåðåä êðà¿íîþ âèíèêëà íàãàëüíà íåîáõ³äí³ñòü ïåðåãëÿíóòè ÿê ïîëîæåííÿ
îêðåìèõ íîðìàòèâíèõ àêò³â, òàê ³ ïðèíöèïè ôóíêö³îíóâàííÿ ö³ëèõ ³íñòèòóò³â,
ùî ³íîä³ ïðèçâîäèòü äî ö³ëêîâèòî¿ òà äîêîð³ííî¿ ¿õ çì³íè [2, ñ. 61].

Ï³äñóìîâóþ÷è, íåîáõ³äíî íàãîëîñèòè, ùî íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ â ö³ëîìó â³äïîâ³äàº ñòàíäàðòàì ªâðîïåéñüêîãî
Ñï³âòîâàðèñòâà, îäíàê âîäíî÷àñ ÷èííå çàêîíîäàâñòâî ó ö³é ñôåð³ ùå º íåäîñòàòíüî
óçãîäæåíèì, à â îêðåìèõ ïîëîæåííÿõ ñóïåðå÷èòü äåÿêèì ïîëîæåííÿì çàêîíîäàâñòâà
ªÑ.

Ç ìåòîþ âäîñêîíàëåííÿ íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïóáë³÷íèõ
çàêóï³âåëü òà ïðèâåäåííÿ çàêîíîäàâñòâà Óêðà¿íè ó â³äïîâ³äí³ñòü äî ïðàâà ªÑ, íà
íàøó äóìêó, ñë³ä âíåñòè çì³íè äî êëþ÷îâèõ íîðìàòèâíî-ïðàâîâèõ àêò³â Óêðà¿íè,
ÿê³ ìàþòü ïåðåäáà÷àòè: íîâ³ ï³äõîäè äî îñêàðæåííÿ ïðîöåäóð çàêóï³âåëü; çì³íó
ï³äõîä³â äî îðãàí³çàö³¿ çàêóï³âåëü; íîâ³ ³íñòðóìåíòè â åëåêòðîíí³é ñèñòåì³ çàêó-
ï³âåëü; çàïðîâàäæåííÿ ñïðîùåíî¿ çàêóï³âë³; ðîçøèðåííÿ ïåðåë³êó êîíêóðåíòíèõ
ïðîöåäóð çàêóï³âåëü; çì³íó ï³äõîäó äî âèçíà÷åííÿ êðèòåð³¿â îö³íêè òåíäåðíèõ
ïðîïîçèö³é; ïåâíó òðàíñôîðìàö³þ ïåðåãîâîðíî¿ ïðîöåäóðè çàêóï³âë³ øëÿõîì
óòî÷íåííÿ ïîðÿäêó ïðîâåäåííÿ ïåðåãîâîð³â òà ïåðåãëÿäó ï³äñòàâ ¿¿ çàñòîñóâàííÿ;
äåòàëüíó ðåãëàìåíòàö³þ âèêîðèñòàííÿ òåõí³÷íèõ ñïåöèô³êàö³é äî ïðåäìåòà
çàêóï³âë³, â ÿêèõ âèçíà÷àþòüñÿ õàðàêòåðèñòèêè òîâàð³â (ïîñëóã, ðîá³ò) ÷åðåç ñó-
êóïí³ñòü óñ³õ ¿õ òåõí³÷íèõ óìîâ; ðîçøèðåííÿ ïåðåë³êó êâàë³ô³êàö³éíèõ êðèòåð³¿â,
ÿê³ âèìàãàþòüñÿ çàìîâíèêîì â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³; ïåðåãëÿíóòèé
ïåðåë³ê îêðåìèõ ñôåð ãîñïîäàðþâàííÿ; âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ äëÿ êåð³â-
íèê³â çàìîâíèê³â çà íåâèêîíàííÿ âèìîã Çàêîíó òà çà óêëàäåííÿ äîãîâîðó ïðî
çàêóï³âëþ äî/áåç ïðîâåäåííÿ çàêóï³âåëü ó ïîðÿäêó, âñòàíîâëåíîìó Çàêîíîì òîùî.
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REGULATORY SUPPORT OF PUBLIC PROCUREMENTS
IN UKRAINE

The article deals with the issues of regulatory and legal support of public
procurement in Ukraine. The analysis of the prerequisites for the development of
legislation regulating this sphere is carried out. It is noted that the development of
the rule of law in Ukraine provides for the creation of an effective mechanism of
organizational and legal impact on the participants of public relations, a developed
and perfect system of comprehensive regulation of the most important areas of public
life in the country. Modern public procurement is no exception, and on the one hand
it covers the entire sector of the national economy, but on the other hand it remains
one of the most criminalized areas of corruption risks.
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It has been noted that the annual reports of the controlling and law enforcement
bodies testify to numerous systemic violations committed in this area by the managers
of public finances. Inefficient and irrational usage of these resources leads to losses of
the country, the size of which is close to the deficit of the state budget

It was indicated that since the legal relations arising in the field of public
procurement are directly related to the implementation of the public interest and
regulated by the movement of public funds, the main role in this area is played by
public-private legal relations, and they are the subject of administrative and legal
regulation and support.

In this context, it was also pointed out that the public procurement system
remains ineffective, which in turn necessitates further improvement. Reforming of
public procurement continued even after the adoption of the Law of Ukraine “On
Public Procurement”. The legal framework for public procurement in Ukraine is
generally in line with European Community law, but at the same time is not sufficiently
harmonized internally and in some provisions is contrary to EU law.

The conclusion drawn was that it is necessary to amend the key laws of Ukraine,
as well as to carry out institutional reform, improve staffing in public procurement,
and make other changes and additions to the existing regulations of Ukraine in order
to bring the current legislation of Ukraine in line with the EU law in the field of
public procurement. Necessary changes in the regulatory legal acts of Ukraine should
provide for: new approaches to appealing against procurement procedures; changes in
approaches to the organization of procurement; new tools in the electronic procurement
system; introduction of simplified procurement; expansion of the list of competitive
procurement procedures; changes in the approach to determining the criteria for
evaluation of bids; detailed regulation of the use of technical specifications for the
subject of procurement, which define the characteristics of goods (services, works) on
the basis of the totality of all their technical specifications; expansion of the list of
qualification criteria required by the customer from the participant of the order
placement, etc.

Keywords: procurement, public procurement, tender, order, legal support,
legislation.

Îòðèìàíî: 23.10.2019
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ÓÄÊ 001.89(4/9)

Òðèãóáåíêî Ìàðèíà Âîëîäèìèð³âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

çàñòóïíèê íà÷àëüíèêà â³ää³ëó
ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0001-7646-3595

ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä ÍÀÄÀÍÍß ÃÐÀÍÒ²Â ßÊ ÇÀÑÎÁÓ
Ï²ÄÒÐÈÌÊÈ ÍÀÓÊÎÂÈÕ ÄÎÑË²ÄÆÅÍÜ

Ó ñòàòò³ íà îñíîâ³ àíàë³çó â³ò÷èçíÿíîãî òà ì³æíàðîäíîãî çàêîíîäàâñòâà,
à òàêîæ òëóìà÷åííÿ íîðì ïðàâà íàóêîâöÿìè äîñë³äæåíî ïîíÿòòÿ “ãðàíòó”,
ïðîâåäåíî äîñë³äæåííÿ òà âèçíà÷åíî îñîáëèâîñò³ íàäàííÿ ãðàíò³â ÿê ôîðìè
ï³äòðèìêè íàóêîâèõ äîñë³äæåíü ºâðîïåéñüêèõ ðîçâèíóòèõ êðà¿í òà ³í., äåòàëüíî
ðîçãëÿíóòî ñïåöèô³êó îòðèìàííÿ ãðàíò³â ó Ñïîëó÷åíèõ Øòàòàõ Àìåðèêè. Ïðî-
àíàë³çóâàâøè äîñâ³ä çàðóá³æíèõ êðà¿í, çðîáëåíî âèñíîâîê, ùî âàæëèâó ðîëü äëÿ
ñòâîðåííÿ ñïðèÿòëèâèõ óìîâ íàóêîâî-òåõí³÷íîãî ðîçâèòêó äåðæàâè òà åôåêòèâíîãî
ôóíêö³îíóâàííÿ ¿¿ íàóêîâèõ óñòàíîâ â³ä³ãðàº ãðàíòîâà ï³äòðèìêà, ñïðÿìîâàíà íà
ô³íàíñóâàííÿ ïð³îðèòåòíèõ íàóêîâèõ äîñë³äæåíü, ùî º âçàºìîäîïîâíþþ÷èì áàçîâîãî
ô³íàíñóâàííÿ.

Êëþ÷îâ³ ñëîâà: ãðàíò, ãðàíòîâå ô³íàíñóâàííÿ, äåðæàâíà ï³äòðèìêà, íàóêîâ³
äîñë³äæåííÿ, íàóêîâ³ ïðîåêòè, çàðóá³æíèé äîñâ³ä, íàäàííÿ ãðàíò³â.

Íàóêà º äæåðåëîì åêîíîì³÷íîãî çðîñòàííÿ êîæíî¿ êðà¿íè, òîìó  äåðæàâà
ìàº çä³éñíþâàòè çàõîäè ùîäî ï³äòðèìêè íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³.
Ó ñèñòåì³ ô³íàíñóâàííÿ íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³ ñóòòºâó ðîëü
â³ä³ãðàþòü çàõîäè ô³íàíñîâîãî ñòèìóëþâàííÿ, ÿê³ íàäàþòüñÿ íàóêîâèì óñòàíîâàì,
íàóêîâöÿì äåðæàâîþ, ô³çè÷íèìè àáî þðèäè÷íèìè îñîáàìè ç ìåòîþ çàîõî÷åííÿ
¿õ äî íàóêîâî¿ ä³ÿëüíîñò³ òà ìàòåð³àëüíî¿ ï³äòðèìêè êîíêðåòíèõ ôóíäàìåíòàëüíèõ
àáî ïðèêëàäíèõ íàóêîâèõ äîñë³äæåíü. Ó ñèñòåì³ çàõîä³â ô³íàíñîâîãî ñòèìóëþâàííÿ
íàóêîâî¿ ä³ÿëüíîñò³ îñîáëèâå ì³ñöå íàëåæèòü ãðàíòàì.

Ãðàíò – ïîíÿòòÿ, ùî øèðîêî çàñòîñîâóºòüñÿ â ð³çíèõ ãàëóçÿõ. Ãðàíòàìè
íàçèâàþòü ñóáñèä³¿, âèïëàòè, ñòèïåíä³¿, ïîæåðòâè òîùî. Â àíãë³éñüê³é ìîâ³ ïîíÿòòÿ
“grant” âèçíà÷àºòüñÿ ÿê 1) ïîäàðóíîê; 2) ñóáñèä³ÿ, äîòàö³ÿ; 3) îäíîðàçîâà ãðîøîâà
âèïëàòà; 4) ñòèïåíä³ÿ [1, ñ. 122]. Ó òëóìà÷íîìó ñëîâíèêó ãðàíò âèçíà÷àºòüñÿ ÿê
âèä ñóáñèä³¿, ùî íàäàºòüñÿ ï³äïðèºìñòâàì, îðãàí³çàö³ÿì òà ô³çè÷íèì îñîáàì íà
áåçîïëàòí³é îñíîâ³ ³ äëÿ çä³éñíåííÿ êîíêðåòíèõ ïðîºêò³â ó ãàëóç³ íàóêè, êóëüòóðè,
îñâ³òè [2, ñ. 392].

Ñ.Â. Âàñèëüºâ çàçíà÷àº, ùî ãðàíò – öå òðàíñôåð ç áþäæåòó, ÿêèé âèäàºòüñÿ
íà êîíêóðñí³é îñíîâ³ íà óìîâàõ, ïåðåäáà÷åíèõ äîãîâîðîì ì³æ ãðàíòîîòðèìóâà÷åì
³ ãðàíòîíàäàâà÷åì ç ö³ëëþ ïðîâåäåííÿ ïðèêëàäíèõ íàóêîâèõ äîñë³äæåíü çà òåìàìè,
ïîâ’ÿçàíèìè ç ðîçâèòêîì ïð³îðèòåòíèõ íàïðÿì³â íàóêè, òåõí³êè òà òåõíîëîã³é [3,
ñ. 37].
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Íà äóìêó Í.². Ïëàòîíîâî¿, ãðàíò – öå òî÷êîâå ô³íàíñóâàííÿ íîâî¿ òåìàòèêè,
ùî äîçâîëÿº çíàõîäèòè íîâ³ íàïðÿìè äëÿ äîñë³äæåíü, à ó âèïàäêó, ÿêùî äîñë³ä-
æåííÿ âèÿâèòüñÿ íåðåíòàáåëüíèì, âîíî ìîæå áóòè øâèäêî ïðèïèíåíî [4, ñ. 118].

Ã.Ê. Åñåíãàçèíà íàïîëÿãàº, ùî ãðàíò – öå ãðîøîâ³ êîøòè, ÿê³ âèä³ëÿþòüñÿ
äåðæàâîþ â ïîðÿäêó äåðæàâíîãî çàìîâëåííÿ íà âèêîíàííÿ íàóêîâèõ äîñë³äæåíü
³ ðîçðîáîê, áëàãîä³éíîñò³ äëÿ ô³íàíñîâî¿ ï³äòðèìêè íàóêîâèõ óñòàíîâ, â÷åíèõ
òîùî, âèêîðèñòàííÿ ÿêèõ ï³äòâåðäæóºòüñÿ çâ³òîì [5, ñ. 11].

Â óêðà¿íñüêîìó çàêîíîäàâñòâ³ çàêð³ïëåíî âèçíà÷åííÿ ãðàíòà, ÿê “ô³íàíñîâèõ
÷è ³íøèõ ðåñóðñ³â, íàäàíèõ íà áåçîïëàòí³é ³ áåçïîâîðîòí³é îñíîâ³ äåðæàâîþ,
þðèäè÷íèìè, ô³çè÷íèìè îñîáàìè, ó òîìó ÷èñë³ ³íîçåìíèìè, òà (àáî) ì³æíàðîäíèìè
îðãàí³çàö³ÿìè äëÿ ðîçâèòêó ìàòåð³àëüíî-òåõí³÷íî¿ áàçè äëÿ ïðîâàäæåííÿ íàóêîâî¿
òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³, ïðîâåäåííÿ êîíêðåòíèõ ôóíäàìåíòàëüíèõ ³ (àáî)
ïðèêëàäíèõ íàóêîâèõ äîñë³äæåíü, íàóêîâî-òåõí³÷íèõ (åêñïåðèìåíòàëüíèõ) ðîçðî-
áîê, çîêðåìà íà îïëàòó ïðàö³ íàóêîâèõ (íàóêîâî-ïåäàãîã³÷íèõ) ïðàö³âíèê³â ó ìå-
æàõ ¿õ âèêîíàííÿ, çà íàïðÿìàìè ³ íà óìîâàõ, âèçíà÷åíèõ íàäàâà÷àìè ãðàíòó” [6].

Ïðè÷èíà â³äñóòíîñò³ ºäíîñò³ ó ïîãëÿäàõ íà âèçíà÷åííÿ ãðàíò³â ÿê ôîðìè
ô³íàíñîâî¿ ï³äòðèìêè íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³ ïîëÿãàº ó ¿õ â³äíîñíî
íåäàâíüîìó ïîõîäæåíí³ òà íåîäíàêîâîìó ï³äõîä³ äî öüîãî ïèòàííÿ â ð³çíèõ êðà¿íàõ.

Ïåðøà ïîäîáà ãðàíò³â ç’ÿâèëàñÿ ó Ôðàíö³¿ ó äðóã³é ïîëîâèí³ Õ²Õ ñò., äå ï³ä
âïëèâîì ðîçøèðåííÿ äîñòóïó äî îñâ³òè, ïðîôåñ³îíàë³çàö³¿ íàóêè é ïîãëèáëåííÿ
¿¿ ñïåö³àë³çàö³¿, àêòèâàö³¿ ãðîìàäñüêî¿ ï³äòðèìêè íàóêè, ùî âèðàçèëîñÿ â ñïëåñêó
ìåöåíàòñòâà, òà çàâäÿêè ñï³ëüí³é ä³¿ çàçíà÷åíèõ ôàêòîð³â çä³éñíåíî ïðèíöèïîâèé
ïåðåõ³ä â³ä “àïîñòåð³îðíî¿” ñèñòåìè çàîõî÷åííÿ â÷åíèõ (øëÿõîì ïðèñóäæåííÿ
íàãîðîä ³ ïðèç³â çà äîñÿãíóò³ íàóêîâ³ ðåçóëüòàòè) äî ñèñòåìè “àïð³îðíî¿” òà
ìîíåòàðíî¿ (øëÿõîì ïðèñóäæåííÿ ãðîøîâèõ âèíàãîðîä äëÿ ìàéáóòí³õ äîñë³äæåíü),
ÿêà ñòàëà îñíîâîþ äëÿ ôîðìóâàííÿ ãðàíòîâî¿ ñèñòåìè [7, ñ. 15].

Ãðàíòè ÿê ôîðìà ô³íàíñóâàííÿ íàóêîâèõ äîñë³äæåíü îñòàòî÷íî ñôîðìóâàëèñÿ
â ÑØÀ ó 1950 ð., êîëè Êîíãðåñîì ÑØÀ áóëî ñòâîðåíî âåëèêèé äåðæàâíèé ãðàí-
òîâèé ôîíä – Íàö³îíàëüíèé íàóêîâèé ôîíä (National Science Foundation (NSF))
“ç ìåòîþ ïðîñóâàòè ïðîãðåñ íàóêè; ïðîñóâàòè íàö³îíàëüíå çäîðîâ’ÿ, ïðîöâ³òàííÿ
é äîáðîáóò; çàáåçïå÷óâàòè íàö³îíàëüíèé çàõèñò” [8, ñ. 145]. NSF íàäàº ãðàíòè
³íäèâ³äóàëüíèì äîñë³äíèêàì (ãðóïàì äîñë³äíèê³â), íàóêîâî-äîñë³äíèì óñòàíîâàì
(íàö³îíàëüíèì äîñë³äíèöüêèì öåíòðàì, óí³âåðñèòåòàì); íà ñï³ëüí³ äîñë³äæåííÿ
óí³âåðñèòåò³â ³ ïðèâàòíèõ êîìïàí³é, íà ó÷àñòü íàö³îíàëüíèõ äîñë³äíèê³â ó
ì³æíàðîäíèõ íàóêîâèõ òà òåõí³÷íèõ ïðîãðàìàõ; íà ï³äòðèìêó ðîáîòè óí³êàëüíîãî
é âèñîêîâàðò³ñíîãî íàóêîâîãî îáëàäíàííÿ òà çàñîá³â îáñëóãîâóâàííÿ â öåíòðàõ
êîëåêòèâíîãî êîðèñòóâàííÿ, ÿê³ íåîáõ³äí³ íàóêîâöÿì òà ³íæåíåðàì òîùî [8].

Â³äïîâ³äíî äî ñòàòèñòè÷íèõ äàíèõ, çà ðàõóíîê ãðàíò³â, ùî íàäàþòüñÿ NSF,
çàáåçïå÷óºòüñÿ 24 % ô³íàíñóâàííÿ âñ³õ ôóíäàìåíòàëüíèõ äîñë³äæåíü ó ÑØÀ (ó
2016 ðîö³ áþäæåò NSF ñêëàäàâ 7,171 ìëðä äîëàð³â, ç ÿêèõ íà íàóêîâî-äîñë³äí³ ïðî-
åêòè ïëàíóâàëîñÿ ñïðÿìîâóâàòè 6,2 ìëðä äîëàð³â, à ñàìå íà ãðàíòè – 4,88 ìëðä
äîëàð³â), ïðè öüîìó â ð³çíèõ ãàëóçÿõ íàóêè ÷àñòêà êîøò³â, ùî íàäàºòüñÿ NSF, òà-
êà: á³îëîã³÷í³ íàóêè (÷àñòêà Ôîíäó – 66 %), ìàòåìàòèêà (59 %), ³íôîðìàòèêà
(87 %), ñóñï³ëüí³ íàóêè (55 %); îñíîâíà ÷àñòèíà áþäæåòó NSF âèòðà÷àºòüñÿ íà
ï³äòðèìêó äîñë³äæåíü (76 %), íà äðóãîìó ì³ñö³ “ âèäàòêè íà îñâ³òó òà â³äíîâëåííÿ

© Tryhubenko Maryna, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).26

222

ëþäñüêèõ ðåñóðñ³â íàóêè (17 %), íà òðåòüîìó “ äîðîãå îáëàäíàííÿ (3 % áþäæåòó
Ôîíäó) [9]. NSF âêëþ÷àº â ñåáå Íàö³îíàëüíó íàóêîâó ðàäó (National Science
Board (NSB)), ÿêîþ êåðóþòü ïðàâë³ííÿ òà äèðåêòîð, ÿêîãî ïðèçíà÷àº Ïðåçèäåíò
ÑØÀ, à çàòâåðäæóº Ñåíàò ÑØÀ. Àãåíòñòâî ïî ðîáîò³ é óïðàâë³ííþ ãðàíòàìè
NSF (Agency Operations and Award Management), äåïàðòàìåíòè ç â³äïîâ³äíèõ
ãàëóçåé íàóê òà ³íø³ îðãàíè [10].

 Íà ñó÷àñíîìó åòàï³ ó ÑØÀ áþäæåòíå ô³íàíñóâàííÿ ãðàíò³â äîñÿãàº áëèçüêî
70 % âñ³õ âèäàíèõ ó ñâ³ò³ ãðàíò³â [11]. ßê âêàçóº Ã.Ñ. Áàòèã³í, äîñâ³ä ÑØÀ äîâî-
äèòü, ùî ñàìå âåëèê³ äåðæàâí³ ãðàíòè âèÿâèëèñÿ îïòèìàëüíèì ðåãóëÿòîðîì ðîç-
âèòêó íàóêîâîãî ïðîãðåñó, îñê³ëüêè ãðàíòîâ³ ôîíäè çàáåçïå÷óþòü íàéá³ëüø åôåêòèâ-
íå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â çàâäÿêè ïðèíöèïàì çìàãàëüíîñò³ [12, ñ. 67].
Êð³ì ôåäåðàëüíîãî ôîíäó, ãðàíòè íà íàóêîâ³ äîñë³äæåííÿ â ÑØÀ íàäàþòüñÿ âå-
ëèêîþ ê³ëüê³ñòþ ïðèâàòíèõ ôîíä³â – Fulbright Faculty Development Program,
Fulbright Scholar Program, The Wayne Vucinich Visiting Scholar Fellowship, Ôîíä
Ôîðäà, Fulbright Foundation, IREX, NATO Science Programme, U.S. Civilian
Research and Development Foundation òîùî [13].

Ñèñòåìà îòðèìàííÿ ãðàíò³â â ÑØÀ ìàº ïåâíó ñïåöèô³êó. Íà ñó÷àñíîìó
åòàï³ ó ÑØÀ ïîñò³éíå ì³ñöå ðîáîòè ìàº ëèøå ïðîôåñîð, ÿêèé îòðèìóº ãàðàíòîâàíå
ô³íàíñóâàííÿ â³ä óí³âåðñèòåòó, à òèì÷àñîâèé íàóêîâèé ïåðñîíàë, ÿêèé ïðàöþº ç
òàêèì ïðîôåñîðîì, îòðèìóº ô³íàíñóâàííÿ ç ãðàíò³â, ùî îòðèìàâ ïðîôåñîð.

ßê çàçíà÷àº Ì.Ã. Ñáðóºâ, íåìàº ãðàíò³â – íåìàº ³ ñï³âðîá³òíèê³â ó ëàáîðàòîð³¿,
òîáòî íåìàº ìîæëèâîñò³ ïðîâîäèòè äîñë³äíèöüêó ä³ÿëüí³ñòü [8, ñ. 140].  Î.À. Ñòðåëü-
öîâà ï³äêðåñëþº, ùî ãðàíòè â ÑØÀ ñóòòºâî âïëèâàþòü íà ñòàòóñ íàóêîâöÿ, éîãî
íàóêîâó òà ä³ëîâó ðåïóòàö³þ, îñê³ëüêè ê³ëüê³ñòü îòðèìàíèõ ãðàíò³â º âèçíà÷àëüíèì
êðèòåð³ºì âçÿòòÿ íàóêîâîãî ñï³âðîá³òíèêà íà ðîáîòó, éîãî ïðîôåñ³éíîãî òà
êàð’ºðíîãî ðîñòó, ðîçðàõóíêó íàâàíòàæåííÿ òîùî [7, ñ. 169]. Êð³ì òîãî, çà ðàõóíîê
ãðàíò³â íàêóïîâóºòüñÿ ëàáîðàòîðíå óñòàòêóâàííÿ, ìåáë³, ñïëà÷óþòüñÿ êîìóíàëüí³
ïëàòåæ³, íàêëàäí³ âèòðàòè ëàáîðàòîð³¿ òîùî; ê³ëüê³ñòü îòðèìàíèõ ãðàíò³â º âèçíà-
÷àëüíèì àñïåêòîì ïðåñòèæó óí³âåðñèòåòó ÷è íàóêîâî¿ óñòàíîâè, ¿õ íàóêîâî¿
ðåïóòàö³¿, ñëóãóº îäíèì ³ç êðèòåð³¿â îö³íêè ðåçóëüòàòèâíîñò³ ä³ÿëüíîñò³ öèõ ñó-
á’ºêò³â, ÿêèé âïëèâàº íà ïðèéíÿòòÿ ð³øåíü ï³ä ÷àñ ðîçïîä³ëó áþäæåòíèõ êîøò³â,
ùî âèä³ëÿþòüñÿ íà ðîçâèòîê íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³. Âíàñë³äîê
öüîãî ïîñèëþºòüñÿ òèñê ç áîêó êåð³âíèöòâà óí³âåðñèòåò³â ÷è íàóêîâèõ óñòàíîâ íà
íàóêîâö³â-äîñë³äíèê³â (ïðîôåñîð³â) äëÿ ñïîíóêàííÿ ¿õ íà îòðèìàííÿ ãðàíò³â. ßê
âêàçóº àìåðèêàíñüêèé äîñë³äíèê Äæ. Ìóñàìá³ðà, ñó÷àñíà íàóêà ïåðåæèâàº ðóé-
íóâàííÿ ïàðàäèãìè “ïóáë³êóé àáî çíèêíè” òà ñòàíîâëåííÿ íîâî¿ – “îòðèìàé ãðàíò
àáî çíèêíè” [14, ñ. 234]. Îòæå, ãðàíòîâà àêòèâí³ñòü íàóêîâöÿ-äîñë³äíèêà òà íàóêîâî¿
óñòàíîâè ñòàº âàæëèâèì àñïåêòîì ìåõàí³çìó ¿õ ô³íàíñóâàííÿ.

Ïîñèëåííÿ âïëèâó íàóêîâî-äîñë³äíèõ ãðàíò³â íà ðîáîòó íàóêîâèõ ñï³âðîá³òíè-
ê³â çóìîâèëî ðîçâèòîê íàóêîâèõ äîñë³äæåíü ó öüîìó íàïðÿì³ – Ñ.Ë. Äàçà [15],
Ã. Äîðí, Äæ.². Ìàêëàéí [16], Ì. Êðîñëàíä [16], Ê. Ïîëñòåð [17], Äæ. Ôàéíáåðã
[18] òà ³íø³ íàïîâíèëè ðèíîê íàóêîâî¿ ë³òåðàòóðè ïîñ³áíèêàìè ç îòðèìàííÿ
íàóêîâî-äîñë³äíèöüêèõ ãðàíò³â, ïîðÿäîê âçàºìîä³¿ ì³æ ãðàíòîïîøóêà÷àìè, ãðàí-
òîîòðèìóâà÷àìè, ãðàíòîíàäàâà÷àìè òîùî.
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Íà îñîáëèâó óâàãó çàñëóãîâóº äîñë³äæåííÿ Ê. Ïîëòåð, â ÿêîìó éäå ìîâà ïðî
òå, ùî ãðàíòîâà àêòèâí³ñòü íàóêîâîãî ñï³âðîá³òíèêà òà íàóêîâèõ óñòàíîâ ñòàº
íàð³æíèì êàìåíåì ñó÷àñíî¿ íàóêè â ÑØÀ, îñê³ëüêè âïëèâàº íà òðàíñôîðìàö³þ
ñîö³àëüíî¿ ðîë³ çàçíà÷åíèõ ñóá’ºêò³â – ³ç íàóêîâö³â âîíè ïåðåòâîðþþòüñÿ íà ïî-
øóêà÷³â ô³íàíñ³â [17]. ¯¿ äóìêó ï³äòðèìóº Äæ.  Ôàéíáåðã, ÿêèé âêàçóº, ùî íàó-
êîâ³ óñòàíîâè â³äâîë³êàþòü íàóêîâö³â â³ä íàóêîâèõ äîñë³äæåíü äëÿ âèêîíàííÿ íà
àäì³í³ñòðàòèâíî¿ ðîáîòè ç ïîøóêó òà îòðèìàííÿ ãðàíò³â, òîáòî íàóêîâ³ ïðàö³âíèêè
çìóøåí³ âèòðà÷àòè ÷àñ íå íà âèêîíàííÿ íàóêîâèõ äîñë³äæåíü, à íà îäåðæàííÿ
ãðàíò³â, ôàêòè÷íî – ïîøóê ô³íàíñóâàííÿ [18].

Ïîøóê ãðàíò³â çä³éñíþºòüñÿ íàóêîâèìè óñòàíîâàìè/íàóêîâöÿìè ñàìîñò³éíî,
íàñàìïåðåä ÷åðåç Ôåäåðàëüíå êðîñ-àãåíñòâî Grants.gov, îñíîâíèì çàâäàííÿì ÿêîãî
º íàäàííÿ äîñòóïó äî äåðæàâíèõ ³íâåñòèö³é ÷åðåç ²íòåðíåò [19]. Grants.gov º ³í-
ôîðìàö³éíîþ ñèñòåìîþ, ùî äîçâîëÿº ïîòåíö³éíèì ãðàíòîîòðèìóâà÷àì ïðîâîäèòè
åëåêòðîííèé ïîøóê ñåðåä óñ³õ âèä³â êîíêóðñíèõ ãðàíò³â, ³íôîðìàö³ÿ ïðî ÿê³
íàäõîäèòü äî Grants.gov â³ä 26 ôåäåðàëüíèõ â³äîìñòâ (äèâ. Äîäàòîê 2) [8, ñ. 146–
147].

Êð³ì ö³º¿ ³íôîðìàö³éíî¿ âåá-ñèñòåìè, êîðèñíèìè ïðè ïîøóêó ãðàíò³â º òàê³
êîìïàí³¿-ïîñòà÷àëüíèêè áàç äàíèõ ãðàíòîäàâö³â, ÿê Govbenefits.gov (îô³ö³éíèé
ñàéò àìåðèêàíñüêîãî óðÿäó, äå ïîøóê ãðàíò³â çä³éñíþºòüñÿ çà êëþ÷îâèìè àñïåêòà-
ìè – ãàëóççþ çíàíü, òèïîì ô³íàíñóâàííÿ òà ñïîíñîðà, ðîçì³ðîì ãðàíò³â, äåäëàéíîì
çàÿâêè, êðà¿íîþ ãðàíòîäàâöÿ); SciVal Funding (ìàº áàçó ç á³ëüø í³æ 8000 ñïîíñîð³â,
ÿê³ çàáåçïå÷óþòü ô³íàíñóâàííÿ ïîíàä 19 òèñ. äîñë³äíèõ ãðàíò³â ç óñüîãî ñâ³òó,
ïðîïîíóº âèâ÷åííÿ ïóáë³êàö³é, ïîâ’ÿçàíèõ ç êîíêðåòíèìè ïðîãðàìàìè ô³íàíñóâàí-
íÿ, îçíàéîìëåííÿ ç ³ñòîð³ºþ ô³íàíñóâàííÿ òà äîñë³äíèêàìè ³ äîñë³äíèìè ïðîºêòà-
ìè, ÿê³ îòðèìàëè ô³íàíñóâàííÿ â ìèíóëîìó); Research Professional, Reviewer fin-
der (îðãàí³çîâóº ïîøóê åêñïåðò³â íà îñíîâ³ êëþ÷îâèõ ñë³â çàÿâêè, ÿê³ âèÿâëÿþòüñÿ
çà äîïîìîãîþ ñåìàíòè÷íîãî àíàë³çó) òà ³íø³ [20; 21].

Ï³äãîòîâêà çàÿâêè çàéìàº ïðèáëèçíî 90 äí³â. Äëÿ îòðèìàííÿ ãðàíòó ãîòóºòüñÿ
çàÿâêà, öå âèìàãàº ñïåö³àëüíèõ çíàíü ³ ìàéñòåðíîñò³ (³ñíóº ñïåö³àëüíèé òåðì³í,
ÿêèé õàðàêòåðèçóº ä³ÿëüí³ñòü ç ï³äãîòîâêè ãðàíò³â “grantsmanship” (àíãë. – ìàé-
ñòåðí³ñòü/âïðàâí³ñòü ó íàïèñàíí³ çàÿâîê íà ãðàíòè) [22, ñ. 28].

Â³äá³ð çàÿâîê íà îòðèìàííÿ ãðàíò³â â³äáóâàºòüñÿ çà âèçíà÷åíîþ ïðîöåäóðîþ.
Íàïðèêëàä, ó NSF ïðàêòèêóºòüñÿ ïðîöåäóðà, â ÿê³é âèñíîâêè ùîäî ïðîºêòó
áàçóþòüñÿ íà ïîºäíàíí³ âíóòð³øí³õ îö³íîê (íàïðèêëàä, âíóòð³øí³õ íàóêîâö³â) ç
îö³íêàìè “åêñïåðòíî¿ ïàíåë³”, íà ï³äñòàâ³ ÿêèõ äèðåêòîðè äåïàðòàìåíò³â NSF ç
â³äïîâ³äíèõ ãàëóçåé íàóê çà ïîäàííÿì ìåíåäæåð³â ïðîãðàì ïðèéìàþòü ð³øåííÿ
ùîäî ô³íàíñóâàííÿ ïðîºêò³â [8, ñ. 148]. Ïðè öüîìó “åêñïåðòíîþ ïàíåëëþ” (panel
expert) º ãðóïà åêñïåðò³â, äî ÿêî¿ âõîäÿòü íåçàëåæí³ ôàõ³âö³, êîæåí ³ç ÿêèõ
çíàºòüñÿ õî÷à á íà îäíîìó ç àñïåêò³â, çà ÿêèìè ïðîâîäèòüñÿ îö³íêà, ùî ñïåö³àëüíî
ïðèçíà÷àºòüñÿ äëÿ îö³íêè ïðîºêòó, ÿêà ïðåòåíäóº íà îòðèìàííÿ ãðàíòó [23,
ñ. 166]. Ç åêñïåðòàìè – ÷ëåíàìè åêñïåðòíî¿ ïàíåë³ ïðîâîäÿòüñÿ ñèñòåìàòè÷í³
òðèâàë³ áåñ³äè ç ïåâíî¿ òåìè é â³äïîâ³äíî äî çàòâåðäæåíîãî ïåðåë³êó ïèòàíü ç
äîêëàäíèìè çàïèñàìè ó ñïåö³àëüíî é çàçäàëåã³äü ðîçðîáëåíèõ ôîðìàõ (îïèòóâàëü-
íèõ ëèñòàõ, ùîäåííèêàõ, òàáëèöÿõ òîùî) äëÿ ïîäàëüøîãî àíàë³çó; åêñïåðòè ïðî-
âîäÿòü çóñòð³÷³ òà íàäàþòü ñâî¿ âèñíîâêè é ðåêîìåíäàö³¿ â³äïîâ³äíî äî âñòàíîâëåíî¿

© Tryhubenko Maryna, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).26

224

ïðîöåäóðè, íà îñíîâ³ êîíñåíñóñó äîõîäÿòü âèñíîâê³â ³ íàäàþòü ðåêîìåíäàö³¿ [8,
ñ. 149]. Îð³ºíòîâíèé òåðì³í ðîçãëÿäó çàÿâêè åêñïåðòàìè NSF (ç ìîìåíòó ïðèéíÿòòÿ
çàÿâêè íà ðîçãëÿä äî âèäà÷³ ðåêîìåíäàö³é äèðåêòîðó â³äïîâ³äíîãî äåïàðòàìåíòó
NSF) ñêëàäàº 6 ì³ñÿö³â, à óïðîäîâæ 30 äí³â çàÿâíèê îòðèìóº ð³øåííÿ ùîäî
ô³íàíñóâàííÿ çàÿâëåíîãî ïðîºêòó [8, ñ. 149].

Çà âèçíà÷åííÿìè àíàë³òèê³â, ä³ÿëüí³ñòü NSF º ïðîäóêòèâíîþ, îñê³ëüêè çà
³ñòîð³þ ñâîãî ³ñíóâàííÿ â³í âèäàâ ãðàíòè 214 äîñë³äíèêàì, ÿê³ ñòàëè ëàóðåàòàìè
Íîáåëåâñüêî¿ ïðåì³¿ [24].

Óðàõîâóþ÷è ñêëàäí³ñòü ïðîöåäóðè îòðèìàííÿ ãðàíò³â, ó êðà¿í³ ñôîðìóâàëàñü
ñèñòåìà îðãàí³çàö³é, ÿê³ ñïåö³àë³çóþòüñÿ íà ñóïðîâîä³ îòðèìàííÿ ãðàíò³â, çä³é-
ñíþþòü ïîøóê òà çàëó÷åííÿ êîøò³â íà ðåàë³çàö³þ íåïðèáóòêîâèõ ïðîºêò³â, ùî
ìàþòü ñîö³àëüíó ö³íí³ñòü, îôîðìëþþòü çàÿâêè íà îòðèìàííÿ ãðàíò³â òîùî. Òàêà
ä³ÿëüí³ñòü îòðèìàëà íàçâó ôàíäðàéçèíãó (àíãë.  – Fundraising). Îäí³ºþ ç ïðîâ³äíèõ
îðãàí³çàö³é ó ö³é ñôåð³ â ÑØÀ º Research Associated (RA), ÿêà äîïîìàãàº äîñë³ä-
íèêàì åôåêòèâíî óïðàâëÿòè ãðàíòîâèìè ïðîãðàìàìè, çàáåçïå÷óº íàéâèù³ ñòàíäàðòè
çâ³òíîñò³, áåðå íà ñåáå áþðîêðàòè÷í³ ïðîöåäóðè óïðàâë³ííÿ ãðàíòàìè, çáåð³ãàº
÷àñ ³ çóñèëëÿ íàóêîâö³â äëÿ òâîð÷î¿ ðåçóëüòàòèâíî¿ ðîáîòè [25, ñ. 9].

Çà âèçíà÷åííÿì Ì.Ã. Ñáðóºâà, ó ÑØÀ ñèñòåìè áàçîâîãî òà ãðàíòîâîãî ô³íàí-
ñóâàííÿ ñôîðìóâàëèñÿ ïàðàëåëüíî ³ íà ñó÷àñíîìó åòàï³ ì³æ íèìè ³ñíóº ïåâíèé
áàëàíñ [8, ñ. 144].

Ï³äñóìîâóþ÷è àíàë³ç ãðàíòîâî¿ ñèñòåìè ó ÑØÀ, âèçíà÷èìî òàê³ ¿¿ îñîáëèâîñò³:
1) ãðàíòè ñëóãóþòü âàæëèâèì äæåðåëîì ô³íàíñóâàííÿ íàóêîâî¿ òà íàóêîâî-
òåõí³÷íî¿ ä³ÿëüíîñò³ ó êðà¿í³, ñóòòºâî âïëèâàþòü íà ïðîôåñ³éíó òà íàóêîâó ðåïóòàö³þ
íàóêîâèõ óñòàíîâ òà íàóêîâö³â, ÿê³ ¿õ îòðèìóþòü; 2) ó êðà¿í³ ñòâîðåíî äâ³ ïàðàëåëüí³
ãðàíòîâ³ ñèñòåìè – äåðæàâíà (ãðàíòè íàäàþòüñÿ ç äåðæàâíèõ òà ôåäåðàëüíèõ
ôîíä³â) òà ïðèâàòíà (ãðàíòè íàäàþòüñÿ ç ïðèâàòíèõ ôîíä³â); 3) âåëèê³ äåðæàâí³
ãðàíòè âèÿâèëèñÿ îïòèìàëüíèì ðåãóëÿòîðîì ðîçâèòêó íàóêîâîãî ïðîãðåñó, îñê³ëü-
êè ãðàíòîâ³ ôîíäè çàáåçïå÷óþòü íàéá³ëüø åôåêòèâíå âèêîðèñòàííÿ áþäæåòíèõ
êîøò³â çàâäÿêè ïðèíöèïàì çìàãàëüíîñò³; 4) îñíîâíèì äåðæàâíèì ãðàíòîâèì
ôîíäîì ÑØÀ º Íàö³îíàëüíèé íàóêîâèé ôîíä (National Science Foundation (NSF)),
ÿêèé çàáåçïå÷óº 24 % ô³íàíñóâàííÿ âñ³õ ôóíäàìåíòàëüíèõ äîñë³äæåíü ó êðà¿í³;
5) ìåõàí³çì îòðèìàííÿ ãðàíò³â âêëþ÷àº òàê³ åòàïè: à) ïîøóê ãðàíò³â; á) ï³äãîòîâêà
çàÿâêè íà îòðèìàííÿ ãðàíòó; â) â³äá³ð çàÿâîê; ã) íàäàííÿ ãðàíò³â; 6) ä³ÿëüí³ñòü ç
ïîøóêó òà îòðèìàííÿ ãðàíò³â ìîæå çä³éñíþâàòèñÿ çà äîïîìîãîþ ôàíäðàéçèíãîâèõ
êîìïàí³é, ÿê³ ñïåö³àë³çóþòüñÿ íà ñóïðîâîä³ ç îòðèìàííÿ ãðàíò³â.

Çà âèçíà÷åííÿì Â.Ï. Êóõàðà, Á.Ð. Êèÿêà, Â.². Îíîïîðåíêà, çàïî÷àòêîâàíà ó
ÑØÀ ìîäåëü NSF, ÷åðåç ÿêó íàäàþòüñÿ äåðæàâí³ ãðàíòè íà ðîçâèòîê íàóêîâî¿ òà
íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³, ïîøèðèëàñÿ â óñüîìó ñâ³ò³ [26, ñ. 6].

Ó Êèòà¿ àíàëîãîì º Íàö³îíàëüíèé ôîíä ïðèðîäíè÷èõ íàóê Êèòàþ, â Í³ìå÷-
÷èí³ – Í³ìåöüêå íàóêîâî-äîñë³äíå òîâàðèñòâî. Ïåðåâàãàìè òàêî¿ ñèñòåìè ãðàíòîâî¿
ï³äòðèìêè íàóêîâèõ óñòàíîâ òà äîñë³äíèê³â àíàë³òèêè ââàæàþòü òå, ùî âîíà íàäàº
ìîæëèâ³ñòü çä³éñíþâàòè êîíòðîëü çà âèòðà÷àííÿì áþäæåòíèõ êîøò³â âîäíî÷àñ ³ç
ìîæëèâ³ñòþ íàóêîâö³â ñàìîñò³éíî ôîðìóâàòè ôðîíò íàóêîâèõ äîñë³äæåíü [26, ñ. 6].

Äîñèòü ðîçïîâñþäæåíå íàäàííÿ ãðàíò³â ÿê ôîðìè ô³íàíñîâî¿ ï³äòðèìêè
íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³ â ªâðîï³. Íàïðèêëàä, â Àâñòð³¿ ãðàíòè –
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öå âèïëàòè â ðîçì³ð³ 75 % ñóìè ïðîºêòó [27, ñ. 428]. Ó Íîðâåã³¿ äëÿ ñïðèÿííÿ
íàóêîâ³é òà íàóêîâî-òåõí³÷í³é ä³ÿëüíîñò³ ùîð³÷íî äëÿ íàäàííÿ äåðæàâíèõ ö³ëüîâèõ
ãðàíò³â Íàóêîâî-äîñë³äíèöüêîþ Ðàäîþ Íîðâåã³¿ âèä³ëÿºòüñÿ ïðèáëèçíî 600 ìëí
äîëàð³â, ç íèõ 6 % ñïðÿìîâóºòüñÿ íà ï³äòðèìêó íàóêîâî¿ òà íàóêî-òåõí³÷íî¿
ä³ÿëüíîñò³ ïðèâàòíèõ êîìïàí³é, 48 % – âèùèõ íàâ÷àëüíèõ çàêëàä³â, 46 % –
íåçàëåæíèõ íàóêîâö³â [28, ñ. 4]. Âàæëèâèì ìåõàí³çìîì ï³äòðèìêè íàóêîâî¿ òà
íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³ ãðàíòè ñëóãóþòü ó Âåëèêîáðèòàí³¿, Ô³íëÿíä³¿, Øâåö³¿
òà ³íøèõ êðà¿íàõ ñâ³òó [29, ñ. 33].

Òàêèì ÷èíîì, äîñâ³ä çàðóá³æíèõ ðîçâèíóòèõ êðà¿í äîâîäèòü, ùî íàäàííÿ
ãðàíò³â ÿê ôîðìè ï³äòðèìêè íàóêîâèõ äîñë³äæåíü äîçâîëÿº ñòâîðèòè ñïðèÿòëèâ³
óìîâè äëÿ íàóêîâî-òåõí³÷íîãî ðîçâèòêó êðà¿íè òà åôåêòèâíîãî ôóíêö³îíóâàííÿ
íàóêîâèõ óñòàíîâ. Ï³äòðèìêà ³íôðàñòðóêòóðè íàóêîâèõ óñòàíîâ, ùî ïåðåäáà÷àº ¿õ
áàçîâå ô³íàíñóâàííÿ, òà ãðàíòîâå ô³íàíñóâàííÿ êîíêðåòíèõ ðîá³ò, ùî âèêîíóþòüñÿ
â çàçíà÷åí³é îðãàí³çàö³¿, º âçàºìîäîïîâíþþ÷èìè. Çàâäÿêè ãðàíòîâîìó ô³íàíñóâàííþ
ñòâîðþºòüñÿ áàãàòîêàíàëüíà ñèñòåìà ô³íàíñóâàííÿ íàóêîâèõ óñòàíîâ, ÿêà çàáåçïå÷óº
áàçîâå ñòàá³ëüíå ô³íàíñóâàííÿ òà ãíó÷êèé âèá³ð ðåàë³çàö³¿ êîíêðåòíèõ íàóêîâèõ
äîñë³äæåíü.

Ìîäåëü äåðæàâíîãî ãðàíòîâîãî ô³íàíñóâàííÿ ÷åðåç äåðæàâíèé ãðàíòîâèé
ôîíä, ùî ðîçïîâñþäæåíà â óñüîìó ñâ³ò³, áóëà âçÿòà çà îñíîâó é â Óêðà¿í³.  Â³äïîâ³äíî
äî ñòàòò³ 49 Çàêîíó Óêðà¿íè “Ïðî íàóêîâó ³ íàóêîâî-òåõí³÷íó ä³ÿëüí³ñòü” [6]
ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 4 ëèïíÿ 2018 ðîêó ¹ 528 áóâ óòâîðå-
íèé Íàö³îíàëüíèé ôîíä äîñë³äæåíü Óêðà¿íè (äàë³ – Ôîíä) ç ìåòîþ ñòèìóëþâàííÿ
ôóíäàìåíòàëüíèõ òà ïðèêëàäíèõ íàóêîâèõ äîñë³äæåíü, ðîçâèòêó íàö³îíàëüíîãî
äîñë³äíèöüêîãî ïðîñòîðó òà éîãî ³íòåãðàö³¿ äî ñâ³òîâîãî äîñë³äíèöüêîãî ïðîñòîðó,
ðîçáóäîâè äîñë³äíèöüêî¿ ³íôðàñòðóêòóðè â Óêðà¿í³ òà ¿¿ ³íòåãðàö³¿ äî ñâ³òîâî¿
äîñë³äíèöüêî¿ ³íôðàñòðóêòóðè, ñïðèÿííÿ íàëàãîäæåííþ íàóêîâî-òåõí³÷íîãî
ñï³âðîá³òíèöòâà ì³æ íàóêîâèìè óñòàíîâàìè, çàêëàäàìè âèùî¿ îñâ³òè òà ïðåäñòàâíè-
êàìè ðåàëüíîãî ñåêòîðà åêîíîì³êè ³ ñôåðè ïîñëóã [30]. Ôîíä çàáåçïå÷óº îðãàí³çàö³þ
òà ïðîâåäåííÿ â³äêðèòîãî êîíêóðñíîãî â³äáîðó ïðîºêò³â, ùî ô³íàíñóâàòèìóòüñÿ
çà ðàõóíîê ãðàíòîâî¿ ï³äòðèìêè, ç îáîâ’ÿçêîâèì ïðîâåäåííÿì íåçàëåæíî¿ òà îá’ºê-
òèâíî¿ íàóêîâî¿ ³ íàóêîâî-òåõí³÷íî¿ åêñïåðòèçè, ó òîìó ÷èñë³ ³ç çàëó÷åííÿì ³íîçåì-
íèõ åêñïåðò³â, à òàêîæ çàáåçïå÷óº ö³ëüîâå åôåêòèâíå òà ðàö³îíàëüíå âèêîðèñòàííÿ
êîøò³â Ôîíäó. Ô³íàíñóâàííÿ Ôîíäó ç äåðæàâíîãî áþäæåòó çä³éñíþºòüñÿ çã³äíî
ç ðåêîìåíäàö³ÿìè Íàö³îíàëüíî¿ ðàäè ç ïèòàíü ðîçâèòêó íàóêè ³ òåõíîëîã³é, à
êîøòè, ùî ðîçïîä³ëÿþòüñÿ Ôîíäîì äëÿ ï³äòðèìêè ïðîºêò³â, º ãðàíòàìè.  Ñë³ä
íàãîëîñèòè, ùî ñòâîðåííÿ òà ä³ÿëüí³ñòü Ôîíäó, îñíîâíèì çàâäàííÿì ÿêîãî º
ãðàíòîâà ï³äòðèìêà íàóêîâèõ äîñë³äæåíü, º ñóòòºâèì ïðîãðåñèâíèì êðîêîì äëÿ
ðîçâèòêó íàóêè â Óêðà¿í³, ìîæëèâîñò³ ïîºäíàííÿ áàçîâîãî ô³íàíñóâàííÿ íàóêîâèõ
óñòàíîâ òà îòðèìàííÿ ãðàíòîâîãî ô³íàíñóâàííÿ äëÿ ðåàë³çàö³¿ êîíêðåòíèõ íàóêîâèõ
ïðîºêò³â.
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FOREIGN EXPERIENCE OF GRANT-MAKING
AS SUPPORT FOR SCIENTIFIC RESEARCH

Science is a source of economic growth for each country, and the state should
take measures for supporting scientific and technological activities. In the system of
scientific funding, financial incentives provided by individuals or legal entities to
scientists by the State to encourage them to engage in scientific research and to
provide material support for specific basic or applied research are essential. Special
place in the system of financial motivation for scientific activity belongs to grants.
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Studying the concept of “grant” as a form of financial support for scientific and
technical activities and researching leading scientists in the field, it was concluded
that the reason for the lack of unity in the views of scientists on the definition of
“grant” is its relatively recent origin and different approach to this issue in different
countries.

With the purpose of detailed studying of a theme features of grant-making as a
form of support for scientific researches in the advanced European countries, etc. are
considered. With the purpose of detailed studying of a theme features of grant-
making as a form of support for scientific researches in the advanced European
countries are considered. The specific features of grants in the United States of
America were studied in detail.

It was determined that grants as a form of research funding were finally formed
in the United States in 1950, when the U.S. Congress created a large government
grant fund – the National Science Foundation (NSF). At the current stage in the U.S.
budget funding of grants reaches about 70 % of all grants awarded in the world.

The following features of the grant system in the U.S. are determined: 1) grants
are an important source of funding for scientific and technical activities in the
country, have a significant impact on the professional and scientific reputation of
scientific institutions and scientists who receive them; 2) the country has established
two parallel grant systems – public (grants are provided from public and federal
funds) and private (grants are provided from private funds); 3) government grants
turned out to be the optimal regulator of scientific progress, as grant funds ensure the
most efficient use of budget funds due to the principles of competitiveness; 4) the
main government grant fund in the U.S. is the National Science Foundation (NSF),
which provides 24 % of funding for all basic research in the country; 5) The grant-
making mechanism includes the following steps: a) identifying grants; b) preparing
the grant application; c) selecting applications; d) awarding grants; and 6) seeking
and receiving grants through fundraising companies specializing in grant-making
support.

The model of public grant financing through the state grant fund, which is
widespread all over the world, was taken as a basis in Ukraine. The legal basis for
awarding grants in Ukraine is defined.

A recent study had concluded that the experience of foreign developed countries
proves that the provision of grants as a form of support for scientific research creates
favorable conditions for the scientific and technological development of the country
and the effective functioning of scientific institutions. Support for the infrastructure
of scientific institutions includes basic funding, and grant funding for specific work
carried out by the organization is complementary. Grant funding creates a
multidimensional system of funding for scientific institutions that provides basic
stable funding and flexibility in the implementation of specific research.

Keywords: grant, grant financing, state support, scientific research, scientific
projects, foreign experience, grant-making.
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Òóðãóò Ãàäæè îãëè Ñàëàºâ,
 àñï³ðàíò ²íñòèòóòó çàêîíîäàâñòâà Âåðõîâíî¿ Ðàäè Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà

ÑÈÑÒÅÌÀ ÑÓÁ’ªÊÒ²Â ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂÎÃÎ 
ÇÀÁÅÇÏÅ×ÅÍÍß ²ÍÔÎÐÌÀÖ²ÉÍÎ¯ ÁÅÇÏÅÊÈ

Â ÌÈÒÍ²É ÑÔÅÐ²

 Ñòàòòÿ ïðèñâÿ÷åíà ðîçêðèòòþ ñèñòåìè ñóá’ºêò³â àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³. Àâòîðîì çàïðî-
ïîíîâàíî ðîçãëÿäàòè ñèñòåìó ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ
³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ ÿê ñêëàäíå ö³ë³ñíå áàãàòîð³âíåâå óòâîðåííÿ,
êîæåí ³ç ð³âí³â ÿêîãî õàðàêòåðèçóºòüñÿ ñèñòåìîþ âçàºìîïîâ’ÿçàíèõ ñóá’ºêò³â.
Âèä³ëåíî ï’ÿòü ð³âí³â ñóá’ºêò³â, à òàêîæ ïðîàíàë³çîâàíî îñîáëèâîñò³ ñóá’ºêò³â
êîæíîãî ³ç ð³âí³â. Ó ñòàòò³ ðîçêðèòî ÷èííå íîðìàòèâíî-ïðàâîâå ðåãóëþâàííÿ ïè-
òàííÿ ïðàâîâîãî ñòàòóñó ñóá’ºêò³â äîñë³äæóâàíî¿ ñèñòåìè, â³äçíà÷åíî îêðåì³
íîðìàòèâí³ íåäîë³êè ó çàçíà÷åí³é ñôåð³.

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ, ìèòíà ñôåðà,
³íôîðìàö³éíà áåçïåêà, ñóá’ºêòè, ñèñòåìà ñóá’ºêò³â, ãðîìàäñüêèé êîíòðîëü.

Àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³
ñïðÿìîâàíå íà îõîðîíó òà çàõèñò íàéâàæëèâ³øèõ ³íòåðåñ³â ñóñï³ëüñòâà òà äåðæàâè,
à òàêîæ êîæíîãî îêðåìîãî ãðîìàäÿíèíà. Çà äîïîìîãîþ çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè çä³éñíþºòüñÿ ãàðàíòóâàííÿ íàëåæíîãî âèêîíàííÿ ìèòíèìè îðãàíàìè
ñâî¿õ ïîâíîâàæåíü, ðåàë³çàö³¿ äåðæàâíî¿ ìèòíî¿ ñïðàâè òà ñâîº÷àñíå ó ïîâí³é ì³ð³
ñòÿãíåííÿ ìèòíèõ ïëàòåæ³â, äîòðèìàííÿ îñîáëèâîãî ïðàâîâîãî ðåæèìó ïîøèðåííÿ
³íôîðìàö³¿ ç îáìåæåíèì äîñòóïîì, òàºìíî¿ ³íôîðìàö³¿, à, ÿê íàñë³äîê, – íàëåæíèé
ð³âåíü çàáåçïå÷åííÿ ïðàâ òà ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà íà òåðèòîð³¿ Óêðà¿íè,
çàõèñò êîæíîãî â³ä íåïðàâîì³ðíîãî ðîçãîëîøåííÿ êîíô³äåíö³éíî¿ ³íôîðìàö³¿.
Òîìó îêðåñëåííÿ ñèñòåìè ñóá’ºêò³â, ÿê³ çä³éñíþþòü àäì³í³ñòðàòèâíî-ïðàâîâå çàáåç-
ïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³, âèçíà÷åííÿ ì³ñöÿ êîæíîãî ó
çàçíà÷åí³é ñèñòåì³, à òàêîæ äîñë³äæåííÿ ³ óäîñêîíàëåííÿ âçàºìîçâ’ÿçê³â âñåðåäèí³
òàêî¿ ñèñòåìè íà ñüîãîäí³ º íàäçâè÷àéíî àêòóàëüíèì, à òàêîæ îäíèì ³ç âàæëèâèõ
íàïðÿì³â ïîäàëüøîãî ðîçâèòêó ïðàâîâîãî ðåãóëþâàííÿ ó ö³é ñôåð³.

Ñóòòºâèé âíåñîê ó ðîçâèòîê â÷åííÿ ïðî ñóá’ºêò³â çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè â ö³ëîìó (â óñ³õ ãàëóçÿõ ñóñï³ëüíîãî æèòòÿ) çä³éñíåíî òàêèìè íàóêîâöÿìè,
ÿê Â.Á. Àâåð’ÿíîâ, Ã. Â. Àòàìàí÷óê, ².Â. Àð³ñòîâà, Î.Ì. Áàíäóðêà, Î. À. Áàðàíîâ,
Ä.Ì. Áàõðàõ, ².Ë. Áà÷èëî, ².Ï. Ãîëîñí³÷åíêî, ª.Â. Äîä³í, P. A. Êàëþæíèé, Â.À. Êî-
ïèëîâ, Á.À. Êîðìè÷, ª.Á. Êóáêî, Â.À. Ë³ïêàí, À.Ì. Íîâèöüêèé, Ã.Ï. Ñåðåäà,
Â.Ñ. Öèìáàëþê òà ³íø³.

Ïîïðè çíà÷íó óâàãó íàóêîâö³â äî âèâ÷åííÿ ïèòàííÿ àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè â ö³ëîìó íà ñüîãîäí³ áðàêóº ºäèíîãî
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ñïåö³àëüíîãî êîìïëåêñíîãî äîñë³äæåííÿ ùîäî ñèñòåìè ñóá’ºêò³â àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³.

Ìåòîþ ö³º¿ ñòàòò³ º îêðåñëåííÿ ñèñòåìè ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî
çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³.

Ç ìåòîþ ñèñòåìàòèçàö³¿ íàøîãî äîñë³äæåííÿ òà á³ëüø åôåêòèâíîãî ðîçêðèòòÿ
ì³ñöÿ êîæíîãî ñóá’ºêòà ó ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìà-
ö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ äîö³ëüíî ñôîðìóâàòè âëàñíå áà÷åííÿ ñòðóêòóðè
òàêèõ ñóá’ºêò³â. Ó çàçíà÷åíîìó êîíòåêñò³ ïðîïîíóºìî ðîçãëÿäàòè ñèñòåìó ñóá’ºêò³â
àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³
ÿê ñêëàäíå ö³ë³ñíå áàãàòîð³âíåâå óòâîðåííÿ, êîæåí ³ç ð³âí³â ÿêîãî õàðàêòåðèçóºòüñÿ
ñèñòåìîþ âçàºìîïîâ’ÿçàíèõ ñóá’ºêò³â, íàä³ëåíèõ ïîâíîâàæåííÿìè (ïðàâîìî÷í³ñòþ),
ùî ïîøèðþþòüñÿ íà ñï³ëüíó ñôåðó ïðàâîâ³äíîñèí òà õàðàêòåðèçóþòüñÿ ñï³ëüíîþ
òà/àáî ðåëåâàíòíîþ ïîë³òèêî-ïðàâîâîþ ïðèðîäîþ, ñïðÿìîâàí³ñòþ âïëèâó, ïîêëè-
êàíèõ çàáåçïå÷èòè ³íôîðìàö³éíó áåçïåêó ó ìèòí³é ñôåð³ ó â³äïîâ³äíèõ ìåæàõ òà
îáñÿãàõ. Ñåðåä ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè ó ìèòí³é ñôåð³ ñë³ä âèä³ëÿòè òàê³ ð³âí³: 1 – ð³âåíü ñóá’ºêò³â, ïîâíîâàæåííÿ
ÿêèõ ïîøèðþþòüñÿ íà âñþ òåðèòîð³þ Óêðà¿íè òà ìàþòü çàãàëüíîïðåâåíòèâíèé
õàðàêòåð; 2 – ð³âåíü ñóá’ºêò³â, ïîâíîâàæåííÿ ÿêèõ ïîøèðþþòüñÿ íà âñþ òåðèòîð³þ
Óêðà¿íè òà ìàþòü ñïåö³àëüíèé õàðàêòåð, ñïåö³àë³çóþòüñÿ â³äïîâ³äíî äî ñôåðè,
íàÿâí³ ïîâíîâàæåííÿ ùîäî çàñòîñóâàííÿ ñïåö³àëüíèõ çàñîá³â òà çàõîä³â; 3 – ð³âåíü
ñóá’ºêò³â, ÿê³ áåðóòü ó÷àñòü ó ìèòíèõ â³äíîñèíàõ – ñèñòåìà îðãàí³â ÄÔÑ, ó÷àñíèêè
ìèòíèõ ïðàâîâ³äíîñèí – ô³çè÷í³ òà þðèäè÷í³ îñîáè, ñóá’ºêòè çîâí³øíüîåêîíîì³÷íî¿
ä³ÿëüíîñò³, îñîáè ç äèïëîìàòè÷íèìè ïîâíîâàæåííÿìè, ³íîçåìí³ äåðæàâè ó ìåæàõ
ñï³âïðàö³ ç ìèòíèìè îðãàíàìè Óêðà¿íè; 4 – ð³âåíü ñóá’ºêò³â, ïîâíîâàæåííÿ ÿêèõ
ïîøèðþþòüñÿ íà â³äïîâ³äíó àäì³í³ñòðàòèâíî-òåðèòîð³àëüíó îäèíèöþ – ì³ñöåâ³
îðãàíè äåðæàâíî¿ âèêîíàâ÷î¿ âëàäè, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ñóäè
çàãàëüíî¿ þðèñäèêö³¿, ïðàâîîõîðîíí³ îðãàíè òîùî; 5 – ð³âåíü ñóá’ºêò³â, ùî çä³é-
ñíþþòü ãðîìàäñüêèé êîíòðîëü çà çàáåçïå÷åííÿì ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é
ñôåð³.

Òîìó íàäàë³ äîö³ëüíî ïåðåéòè äî àíàë³çó òà îñîáëèâîñòåé ïîâíîâàæåíü ñóá’ºê-
ò³â àäì³í³ñòðàòèâíîãî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é
ñôåð³ çà êîæíèì âèä³ëåíèì íàìè ð³âíåì. Â³äïîâ³äíî, äî ïåðøîãî ð³âíÿ ñóá’ºêò³â,
ïîâíîâàæåííÿ ÿêèõ ïîøèðþºòüñÿ íà âñþ òåðèòîð³þ Óêðà¿íè òà ìàþòü çàãàëüíî-
ïðåâåíòèâíèé õàðàêòåð, ìîæíà â³äíåñòè: Ïðåçèäåíòà Óêðà¿íè, Âåðõîâíó Ðàäó
Óêðà¿íè, Êàá³íåò Ì³í³ñòð³â Óêðà¿íè, Ðàäó íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè,
Ì³í³ñòåðñòâî ³íôîðìàö³éíî¿ ïîë³òèêè Óêðà¿íè, Ì³í³ñòåðñòâî çàêîðäîííèõ ñïðàâ
Óêðà¿íè.

Ïðåçèäåíò Óêðà¿íè áåçïîñåðåäíüî àáî ÷åðåç Ðàäó íàö³îíàëüíî¿ áåçïåêè ³
îáîðîíè Óêðà¿íè òà Âåðõîâíà Ðàäà Óêðà¿íè çä³éñíþþòü êîíòðîëü çà ñåêòîðîì
áåçïåêè ³ îáîðîíè Óêðà¿íè [1]. Êàá³íåò Ì³í³ñòð³â Óêðà¿íè çàáåçïå÷óº öèâ³ëüíèé
êîíòðîëü çà ä³ÿëüí³ñòþ Çáðîéíèõ Ñèë Óêðà¿íè, Äåðæàâíî¿ ñïåö³àëüíî¿ ñëóæáè
òðàíñïîðòó, Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, Íàö³îíàëüíî¿ ãâàðä³¿ Óêðà¿íè, ³íøèõ
îðãàí³â âèêîíàâ÷î¿ âëàäè, ÿê³ âõîäÿòü äî ñåêòîðó áåçïåêè ³ îáîðîíè Óêðà¿íè,
çâ³òóº ç ïèòàíü áåçïåêè ³ îáîðîíè ïåðåä Ïðåçèäåíòîì òà Âåðõîâíîþ Ðàäîþ Óêðà¿íè
[1].
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Ì³í³ñòåðñòâî ³íôîðìàö³éíî¿ ïîë³òèêè, ç îãëÿäó íà ïîëîæåííÿ Óêàçó Ïðåçè-
äåíòà Óêðà¿íè â³ä 25.02.2017 ¹ 47/2017 “Ïðî ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè
³ îáîðîíè Óêðà¿íè â³ä 29 ãðóäíÿ 2016 ðîêó “Ïðî Äîêòðèíó ³íôîðìàö³éíî¿ áåçïåêè
Óêðà¿íè”, çä³éñíþº ïîêëàäåí³ â óñòàíîâëåíîìó ïîðÿäêó îðãàí³çàö³þ òà çàáåçïå-
÷åííÿ: ìîí³òîðèíãó çàãðîç íàö³îíàëüíèì ³íòåðåñàì ³ íàö³îíàëüí³é áåçïåö³ â ³íôîð-
ìàö³éí³é ñôåð³; ôîðìóâàííÿ ïîòî÷íèõ ïð³îðèòåò³â äåðæàâíî¿ ³íôîðìàö³éíî¿ ïîë³-
òèêè, êîíòðîëþ ¿õ ðåàë³çàö³¿; êîîðäèíàö³¿ ä³ÿëüíîñò³ öåíòðàëüíèõ òà ì³ñöåâèõ
îðãàí³â âèêîíàâ÷î¿ âëàäè ó ñôåð³ çàáåçïå÷åííÿ ³íôîðìàö³éíîãî ñóâåðåí³òåòó Óêðà¿-
íè; óðÿäîâèõ êîìóí³êàö³é; êðèçîâèõ êîìóí³êàö³é, ðîçðîáëåííÿ òà âïðîâàäæåííÿ
ºäèíèõ ñòàíäàðò³â ï³äãîòîâêè ôàõ³âö³â ó ñôåð³ óðÿäîâèõ êîìóí³êàö³é äëÿ ïîòðåá
äåðæàâíèõ îðãàí³â [2]. Íà Ì³í³ñòåðñòâî çàêîðäîííèõ ñïðàâ Óêðà¿íè ïîêëàäåíî
òàê³ çàâäàííÿ, ÿê êîîðäèíàö³ÿ ³íôîðìàö³éíî¿ ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â ó
çîâí³øíüîïîë³òè÷í³é ñôåð³ [2].

Ï³äñóìîâóþ÷è íàâåäåíå, çàóâàæèìî, ùî ïîâíîâàæåííÿ ñóá’ºêò³â ïåðøîãî
ð³âíÿ ñïðÿìîâàí³ íà âèêîíàííÿ çàâäàíü çàãàëüíîãî õàðàêòåðó, àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè Óêðà¿íè ó ìèòí³é ñôåð³ øëÿõîì
çä³éñíåííÿ çàãàëüíîãî êîíòðîëþ çà çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè
â óñ³õ ñôåðàõ ñóñï³ëüíî-ïîë³òè÷íîãî æèòòÿ, ïðèéíÿòòÿ çàêîíîäàâ÷èõ òà ³íøèõ
íîðìàòèâíî-ïðàâîâèõ àêò³â, çä³éñíåííÿ êîíòðîëþ çà ä³ÿëüí³ñòþ ñåêòîðó áåçïåêè
³ îáîðîíè Óêðà¿íè, ðîçðîáêó ñòðàòåã³é ðîçâèòêó ³íôîðìàö³éíèõ òåõíîëîã³é, çàáåç-
ïå÷åííÿ âíóòð³øíüî- òà çîâí³øíüîïîë³òè÷íî¿ âçàºìîä³¿ ³ ñï³âðîá³òíèöòâà ç ïèòàíü
çàõèñòó ìèòíî¿ ³íôîðìàö³¿, ôîðìóâàííÿ ïîçèòèâíîãî ³ì³äæó Óêðà¿íè íà ì³æíàðîä-
í³é àðåí³ òîùî.

Äî íàñòóïíîãî – äðóãîãî ð³âíÿ ñóá’ºêò³â, ïîâíîâàæåííÿ ÿêèõ ïîøèðþþòüñÿ
íà âñþ òåðèòîð³þ Óêðà¿íè òà ìàþòü ñïåö³àëüíèé õàðàêòåð, ñïåö³àë³çóþòüñÿ â³äïî-
â³äíî äî ñôåðè ³ ìàþòü ïîâíîâàæåííÿ ùîäî çàñòîñóâàííÿ ñïåö³àëüíèõ çàñîá³â òà
çàõîä³â, ìîæíà â³äíåñòè Äåðæàâíó ñëóæáó ñïåö³àëüíîãî çâ’ÿçêó òà çàõèñòó ³íôîðìà-
ö³¿ Óêðà¿íè, Ñëóæáó áåçïåêè Óêðà¿íè, ðîçâ³äóâàëüí³ îðãàíè, Íàö³îíàëüíó ïîë³ö³þ
Óêðà¿íè, Íàö³îíàëüíó ãâàðä³þ Óêðà¿íè, Äåðæàâíó ïðèêîðäîííó ñëóæáó Óêðà¿íè,
Äåðæàâíó ñëóæáó Óêðà¿íè ç íàäçâè÷àéíèõ ñèòóàö³é, Çáðîéí³ Ñèëè Óêðà¿íè òîùî.

Íàéá³ëüø ñïåö³àë³çîâàíèìè ñòîñîâíî äîñë³äæóâàíîãî íàìè ïèòàííÿ º ïîâíî-
âàæåííÿ Äåðæàâíî¿ ñëóæáè ñïåö³àëüíîãî çâ’ÿçêó òà çàõèñòó ³íôîðìàö³¿ Óêðà¿íè
(äàë³ – ÄÑÑÇÇ²). Â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî Äåðæàâíó ñëóæáó ñïåö³àëü-
íîãî çâ’ÿçêó òà çàõèñòó ³íôîðìàö³¿ Óêðà¿íè” â³ä 23.02.2006 ¹ 3475-IV, îñíîâíèìè
çàâäàííÿìè Äåðæàâíî¿ ñëóæáè ñïåö³àëüíîãî çâ’ÿçêó òà çàõèñòó ³íôîðìàö³¿ Óêðà¿íè
º: ôîðìóâàííÿ òà ðåàë³çàö³ÿ äåðæàâíî¿ ïîë³òèêè ó ñôåðàõ êðèïòîãðàô³÷íîãî òà
òåõí³÷íîãî çàõèñòó ³íôîðìàö³¿, ê³áåðçàõèñòó, òåëåêîìóí³êàö³é, êîðèñòóâàííÿ ðàä³î-
÷àñòîòíèì ðåñóðñîì Óêðà¿íè, ïîøòîâîãî çâ’ÿçêó ñïåö³àëüíîãî ïðèçíà÷åííÿ, óðÿäî-
âîãî ôåëüä’ºãåðñüêîãî çâ’ÿçêó, çàõèñòó äåðæàâíèõ ³íôîðìàö³éíèõ ðåñóðñ³â òà
³íôîðìàö³¿, âèìîãà ùîäî çàõèñòó ÿêî¿ âñòàíîâëåíà çàêîíîì, â ³íôîðìàö³éíèõ, òå-
ëåêîìóí³êàö³éíèõ òà ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ (äàë³ – ³íôîðì-
àö³éíî-òåëåêîìóí³êàö³éí³ ñèñòåìè) ³ íà îá’ºêòàõ ³íôîðìàö³éíî¿ ä³ÿëüíîñò³, à òàêîæ
ó ñôåðàõ âèêîðèñòàííÿ äåðæàâíèõ ³íôîðìàö³éíèõ ðåñóðñ³â ó ÷àñòèí³ çàõèñòó ³í-
ôîðìàö³¿, ïðîòèä³¿ òåõí³÷íèì ðîçâ³äêàì, ôóíêö³îíóâàííÿ, áåçïåêè òà ðîçâèòêó
äåðæàâíî¿ ñèñòåìè óðÿäîâîãî çâ’ÿçêó [3].
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Çàçíà÷åíèé äåðæàâíèé îðãàí ðåàë³çóº âàæëèâó ôóíêö³þ ñåðåä ñóá’ºêò³â, ÿê³
çä³éñíþþòü àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é
ñôåð³. Íå â³äíîñÿ÷èñü äî ñèñòåìè ìèòíèõ îðãàí³â òà íå ÿâëÿþ÷èñü, çà ñâîºþ ñóò-
òþ, ó÷àñíèêîì ìèòíèõ ³íôîðìàö³éíèõ â³äíîñèí, ÄÑÑÇÇ² çä³éñíþº áåçïîñåðåäí³é
çàõèñò òà îõîðîíó ìèòíèõ ³íôîðìàö³éíèõ ðåñóðñ³â, çàáåçïå÷óº êîíòðîëü çà ÿê³ñòþ
òà åôåêòèâí³ñòþ êðèïòîãðàô³÷íîãî çàõèñòó ³íôîðìàö³¿, çàïðîâàäæóº âèìîãè äî
çàõèñòó ³íôîðìàö³¿ ó ìèòíèõ îðãàíàõ, ìîæå çä³éñíþâàòè â³äïîâ³äí³ ïåðåâ³ðêè
ñòàíó äîòðèìàííÿ ³íôîðìàö³éíîãî çàêîíîäàâñòâà ó âèçíà÷åí³é ñôåð³. òîìó â³äíå-
ñåííÿ äî ïåðåë³êó ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè ó ìèòí³é ñôåð³ Äåðæàâíî¿ ñëóæáè ñïåö³àëüíîãî çâ’ÿçêó òà çàõèñòó ³íôîð-
ìàö³¿ Óêðà¿íè º çàêîíîì³ðíèì, îñê³ëüêè çàçíà÷åíèé îðãàí º âóçüêîñïåö³àë³çîâàíèì
ñóá’ºêòîì, ä³ÿëüí³ñòü ÿêîãî ñïðÿìîâàíà âèêëþ÷íî íà çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè Óêðà¿íè.

Ñåðåä ³íøèõ ñóá’ºêò³â äðóãîãî ð³âíÿ äîö³ëüíî ðîçãëÿíóòè, íàïðèêëàä, Ñëóæáó
áåçïåêè Óêðà¿íè. Â³äòàê, â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî Ñëóæáó áåçïåêè
Óêðà¿íè” â³ä 25.03.1992 ¹ 2229-Õ²², Ñëóæáà áåçïåêè Óêðà¿íè, ç-ïîì³æ ³íøîãî,
çîáîâ’ÿçàíà áðàòè ó÷àñòü ó ðîçðîáö³ ³ çä³éñíåíí³ â³äïîâ³äíî äî Çàêîíó Óêðà¿íè
“Ïðî äåðæàâíó òàºìíèöþ” òà ³íøèõ àêò³â çàêîíîäàâñòâà çàõîä³â ùîäî çàáåçïå÷åííÿ
îõîðîíè äåðæàâíî¿ òàºìíèö³, ñïðèÿòè ó ïîðÿäêó, ïåðåäáà÷åíîìó çàêîíîäàâñòâîì,
ï³äïðèºìñòâàì, óñòàíîâàì, îðãàí³çàö³ÿì òà ï³äïðèºìöÿì ó çáåðåæåíí³ êîìåðö³éíî¿
òàºìíèö³, ðîçãîëîøåííÿ ÿêî¿ ìîæå çàâäàòè øêîäè æèòòºâî âàæëèâèì ³íòåðåñàì
Óêðà¿íè [4].

Â³äíåñåííÿ òàêèõ îðãàí³â ñïåö³àëüíîãî ïðèçíà÷åííÿ äî ïåðåë³êó ñóá’ºêò³â
àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³
îá´ðóíòîâàíå òèì, ùî âîíè âèêîíóþòü âàæëèâó ôóíêö³þ ó ðàç³ âèíèêíåííÿ
ðåàëüíî¿ çàãðîçè ïîðóøåííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³, íàñàìïåðåä,
ó íàéâàæëèâ³øèõ òà íàéíåáåçïå÷í³øèõ âèïàäêàõ – âèòîêó ³íôîðìàö³¿, ùî ñêëàäàº
äåðæàâíó òàºìíèöþ, â÷èíåííÿ ³íøèõ ïîðóøåíü ³íôîðìàö³éíîãî çàêîíîäàâñòâà,
ÿê³ ìîæóòü çàâäàòè ñóòòºâî¿ øêîäè äåðæàâíèì, ñóñï³ëüíèì òà îñîáèñòèì ³íòåðåñàì,
âåñòè ó çàçíà÷åíèõ âèïàäêàõ êîíòððîçâ³äóâàëüíó ä³ÿëüí³ñòü, ùî ìàº ïðåâåíòèâíèé
õàðàêòåð. Çàçíà÷åí³ îðãàíè ìàþòü ïðàâî çàñòîñîâóâàòè ðàäèêàëüí³ ìåòîäè çàáåç-
ïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³, çîêðåìà çä³éñíþâàòè çàõèñò ìèòíî¿
³íôîðìàö³¿ çà äîïîìîãîþ çáðî¿ òà ³íøèõ ñïåö³àëüíèõ çàñîá³â çàõèñòó, áîéîâî¿
òåõí³êè.

Íàñòóïíèé ð³âåíü ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìà-
ö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ – öå ñóá’ºêòè, ïîâíîâàæåííÿ ÿêèõ ìàþòü íàéá³ëüø
ñïåö³àë³çîâàíèé õàðàêòåð òà áåçïîñåðåäíüî ñïðÿìîâàí³ íà çàáåçïå÷åííÿ ³íôîðìà-
ö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ – öå ñóá’ºêòè, ÿê³ áåðóòü ó÷àñòü ó ìèòíèõ â³äíîñè-
íàõ – ñèñòåìà îðãàí³â ÄÔÑ, ó÷àñíèêè ìèòíèõ ïðàâîâ³äíîñèí – ô³çè÷í³ òà þðèäè÷í³
îñîáè, ñóá’ºêòè çîâí³øíüîåêîíîì³÷íî¿ ä³ÿëüíîñò³, îñîáè ç äèïëîìàòè÷íèìè
ïîâíîâàæåííÿìè, ³íîçåìí³ äåðæàâè ó ìåæàõ ñï³âïðàö³ ç ìèòíèìè îðãàíàìè Óêðà¿íè.
Ñë³ä çàçíà÷èòè, ùî íà òàêîìó ð³âí³ íåäîö³ëüíî âèä³ëÿòè ñåðåä ñóá’ºêò³â àäì³í³ñòðà-
òèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ ëèøå îðãàíè
ìèòíèö³, îñê³ëüêè â³äïîâ³äí³ îáîâ’ÿçêè ùîäî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè
íàÿâí³ ó êîæíîãî ó÷àñíèêà ìèòíèõ ïðàâîâ³äíîñèí. Ïðîòå âñå æ ìèòí³ îðãàíè
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âèêîíóþòü ó ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåç-
ïåêè ó ìèòí³é ñôåð³ íàéá³ëüø âàæëèâó, àêòèâíó, ñèñòåìîóòâîðþþ÷ó òà ñïðÿìî-
âóþ÷ó ðîëü. Òàê, â³äïîâ³äíî äî Ïîëîæåííÿ ïðî Äåðæàâíó ô³ñêàëüíó ñëóæáó Óê-
ðà¿íè, çàòâåðäæåíîãî ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 21.05.2014
¹ 236, Äåðæàâíà ô³ñêàëüíà ñëóæáà Óêðà¿íè â³äïîâ³äíî äî ïîêëàäåíèõ íà íå¿ çàâäàíü:
çàáåçïå÷óº ðîçâèòîê, çä³éñíþº âïðîâàäæåííÿ ³ òåõí³÷íå ñóïðîâîäæåííÿ ³íôîðìà-
ö³éíèõ, òåëåêîìóí³êàö³éíèõ òà ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåì ³ òåõíî-
ëîã³é, àâòîìàòèçàö³þ ïðîöåäóð òîùî [5]. Îáîâ’ÿçîê ùîäî çàáåçïå÷åííÿ ³íôîðìàö-
³éíî¿ áåçïåêè ïîêëàäàºòüñÿ íà ìèòí³ îðãàíè òàêîæ â³äïîâ³äíî äî ñòàòò³ 35 Ìèòíîãî
êîäåêñó Óêðà¿íè â³ä 13.03.2012 ¹ 4495-VI. À ñòàòòåþ 11 Êîäåêñó âèçíà÷åíî âèìî-
ãè äî ïîñàäîâèõ îñ³á ìèòíèõ îðãàí³â ùîäî äîòðèìàííÿ îñîáëèâèõ ïðàâîâèõ ðåæèì³â
ïîøèðåííÿ ³íôîðìàö³¿ ç îáìåæåíèì äîñòóïîì [6]. Â³äïîâ³äíî äî Çàêîíó Óêðà¿íè
“Ïðî çàõèñò ³íôîðìàö³¿ â ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ” â³ä
05.07.1994 ¹ 80/94-ÂÐ, çàõèñò ³íôîðìàö³¿ â ñèñòåì³ â ïîðÿäêó òà íà óìîâàõ, âè-
çíà÷åíèõ ó äîãîâîð³, ÿêèé óêëàäàºòüñÿ íèì ³ç âîëîä³ëüöåì ³íôîðìàö³¿, ÿêùî ³í-
øå íå ïåðåäáà÷åíî çàêîíîì, çàáåçïå÷óº âëàñíèê ñèñòåìè [7]. Çã³äíî ç Ïîëîæåííÿì
ïðî ªäèíó àâòîìàòèçîâàíó ³íôîðìàö³éíó ñèñòåìó Äåðæàâíî¿ ìèòíî¿ ñëóæáè Óê-
ðà¿íè, çàòâåðäæåíèì íàêàçîì Äåðæàâíî¿ ìèòíî¿ ñëóæáè Óêðà¿íè â³ä 04.11.2010
¹ 1341, Äåðæìèòñëóæáà º âëàñíèêîì ªÀ²Ñ Äåðæìèòñëóæáè òà ³íôîðìàö³¿, ÿêà
ñòâîðåíà Äåðæìèòñëóæáîþ. Äåðæìèòñëóæáà º ðîçïîðÿäíèêîì ³íôîðìàö³¿, ÿêà
îáðîáëÿºòüñÿ â ªÀ²Ñ [8] (íà ñüîãîäí³ öå Äåðæàâíà ô³ñêàëüíà ñëóæáà).

²íø³ ó÷àñíèêè ìèòíèõ ïðàâîâ³äíîñèí çàáåçïå÷óþòü ³íôîðìàö³éíó áåçïåêó ó
ìèòí³é ñôåð³, íàñàìïåðåä, øëÿõîì äîòðèìàííÿ çàáîðîí, âñòàíîâëåíèõ ³íôîðìà-
ö³éíèì çàêîíîäàâñòâîì, à òàêîæ âèêîíóþ÷è âèìîãè ìèòíîãî çàêîíîäàâñòâà ùîäî
íàäàííÿ àêòóàëüíî¿ òà äîñòîâ³ðíî¿ ³íôîðìàö³¿, ÿêà íàäàë³ âíîñèòüñÿ äî ³íôîðìà-
ö³éíèõ ðåñóðñ³â ÄÔÑ òà ñêëàäàº îñíîâó äëÿ çä³éñíåííÿ íåþ ñâî¿õ ïîâíîâàæåíü.

Íàñòóïíèé ð³âåíü – ð³âåíü ñóá’ºêò³â, ïîâíîâàæåííÿ ÿêèõ ïîøèðþþòüñÿ íà
â³äïîâ³äíó àäì³í³ñòðàòèâíî-òåðèòîð³àëüíó îäèíèöþ – ì³ñöåâ³ îðãàíè äåðæàâíî¿
âèêîíàâ÷î¿ âëàäè, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ñóäè çàãàëüíî¿ þðèñäèêö³¿,
ïðàâîîõîðîíí³ îðãàíè òîùî. Òàê, íàïðèêëàä, â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî
ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³” â³ä 21.05.1997 ¹ 280/97-ÂÐ, ñåðåä ïîâíîâàæåíü
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ âèçíà÷åíî ñòâîðåííÿ óìîâ äëÿ íàëåæíîãî ôóíê-
ö³îíóâàííÿ îðãàí³â äîõîä³â ³ çáîð³â, ñïðèÿííÿ ¿õ ä³ÿëüíîñò³ [9]. Çà íîðìàìè Çà-
êîíó Óêðà¿íè “Ïðî ì³ñöåâ³ äåðæàâí³ àäì³í³ñòðàö³¿” â³ä 09.04.1999 ¹ 586-Õ²V,
ì³ñöåâà äåðæàâíà àäì³í³ñòðàö³ÿ: çàáåçïå÷óº âèêîíàííÿ Êîíñòèòóö³¿ òà çàêîí³â
Óêðà¿íè, ð³øåíü Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, àêò³â Ïðåçèäåíòà Óêðà¿íè, Êàá³-
íåòó Ì³í³ñòð³â Óêðà¿íè, ³íøèõ îðãàí³â äåðæàâíî¿ âëàäè; çàáåçïå÷óº çä³éñíåííÿ
çàõîä³â ùîäî îõîðîíè ãðîìàäñüêî¿ áåçïåêè, ãðîìàäñüêîãî ïîðÿäêó, áîðîòüáè ç³
çëî÷èíí³ñòþ òîùî [10]. Ñóäè ó â³äïîâ³äíèõ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ
îäèíèöÿõ çàáåçïå÷óþòü îõîðîíó ïðàâ òà ñâîáîä ãðîìàäÿí, ô³çè÷íèõ òà þðèäè÷íèõ
îñ³á, äåðæàâè òà ¿¿ îðãàí³â, çàáåçïå÷óþòü ³íôîðìàö³éíó áåçïåêó ó ìèòí³é ñôåð³,
âèð³øóþ÷è ïðàâîâèé ñï³ð ùîäî ïîðóøåííÿ ³íôîðìàö³éíîãî çàêîíîäàâñòâà,
çàêîíîäàâñòâà ó ñôåð³ çä³éñíåííÿ ìèòíî¿ ñïðàâè òîùî.

Ïîïðè òå, ùî â³äíîñèíè ùîäî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é
ñôåð³ â³äíîñÿòüñÿ á³ëüøîþ ì³ðîþ äî ïðåäìåòà àäì³í³ñòðàòèâíî-ïðàâîâîãî
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ðåãóëþâàííÿ, âîíè º îäíèì ³ç íàéá³ëüø ÿñêðàâèõ ïðèêëàä³â ðåàë³çàö³¿ òà çàõèñòó
ïóáë³÷íî-ïðàâîâîãî ³íòåðåñó äåðæàâè, ïðîòå âñå æ ó çàçíà÷åíîìó ïðîöåñ³ âàæëèâó
ðîëü â³ä³ãðàº ãðîìàäñüêèé êîíòðîëü. Íà ñüîãîäí³ çàçíà÷åíå ïèòàííÿ íàëåæíèì
÷èíîì íå º âðåãóëüîâàíèì, à ñïåö³àëüí³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî ðåãëàìåíòóþòü
çä³éñíåííÿ ìèòíî¿ ñïðàâè òà ðåàë³çàö³þ ìèòíîãî ³íòåðåñó, â òîìó ÷èñë³ é çàáåç-
ïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó íàâåäåí³é ñôåð³, íå ì³ñòÿòü ïîëîæåíü ùîäî
íîðìóâàííÿ çàçíà÷åíîãî ïèòàííÿ. Ïðîòå, â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî
íàö³îíàëüíó áåçïåêó Óêðà¿íè” â³ä 21.06.2018 ¹ 2469-VIII, ãðîìàäÿíè Óêðà¿íè áå-
ðóòü ó÷àñòü ó çä³éñíåíí³ öèâ³ëüíîãî êîíòðîëþ ÷åðåç ãðîìàäñüê³ îá’ºäíàííÿ, ÷ëåíà-
ìè ÿêèõ âîíè º, ÷åðåç äåïóòàò³â ì³ñöåâèõ ðàä, îñîáèñòî øëÿõîì çâåðíåííÿ äî
Óïîâíîâàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè àáî äî äåðæàâíèõ îðãàí³â
ó ïîðÿäêó, âñòàíîâëåíîìó Êîíñòèòóö³ºþ Óêðà¿íè, Çàêîíîì Óêðà¿íè “Ïðî ãðî-
ìàäñüê³ îá’ºäíàííÿ” òà ³íøèìè çàêîíàìè Óêðà¿íè [1].

Ï³äñóìîâóþ÷è çàçíà÷åíå, äîö³ëüíî çàóâàæèòè, ùî ïåðåë³ê ñóá’ºêò³â àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ º äîñèòü
øèðîêèì, òàêèì, ùî ì³ñòèòü ñóá’ºêò³â ³ç ð³çíèì ïðàâîâèì ñòàòóñîì òà ïðàâîâîþ
ïðèðîäîþ ïîâíîâàæåíü. Ñàìå ç îãëÿäó íà íàâåäåíå âèíèêàþòü ñêëàäíîù³ ç³
çâåäåííÿì óñ³õ ñóá’ºêò³â äî ºäèíî¿ ñèñòåìè. Ïðîòå, ç îãëÿäó íà íàøå äîñë³äæåííÿ,
íàì âäàëîñÿ âèçíà÷èòè, ùî ñèñòåìà ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå-
÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ ôóíêö³îíóº çà â³äïîâ³äíèìè çàêî-
íîì³ðíîñòÿìè, à êîæåí ³ç ¿¿ ñóá’ºêò³â ïåðåáóâàº ó ñò³éêîìó òà âçàºìîîáóìîâëåíîìó
çâ’ÿçêó ³ âçàºìîä³¿ ç ³íøèìè ñóá’ºêòàìè, ùî âèçíà÷àºòüñÿ ¿õíüîþ ñï³ëüíîþ ìåòîþ.
Êð³ì òîãî, ïèòàííÿ çä³éñíåííÿ ãðîìàäñüêîãî êîíòðîëþ ó ö³é ñôåð³ º äîñèòü
àêòóàëüíèì, à îäíèì ³ç âàæëèâèõ íàïðÿì³â ïîäàëüøîãî ðîçâèòêó ïðàâîâîãî ðåãó-
ëþâàííÿ ó íàâåäåí³é ñôåð³ º ðîçðîáêà ñïåö³àëüíèõ ôîðì òà ìåòîä³â çä³éñíåííÿ
òàêîãî êîíòðîëþ ñàìå ùîäî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³,
âèçíà÷åííÿ ïðàâîâîãî ðåçóëüòàòó òà ôîðì ðåàãóâàííÿ ³íøèõ ñóá’ºêò³â àäì³í³ñòðà-
òèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ìèòí³é ñôåð³ íà àêòè
ãðîìàäñüêîãî êîíòðîëþ.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè: Çàêîí Óêðà¿íè â³ä 21.06.2018 ¹ 2469-V²²². Ãîëîñ
Óêðà¿íè. 2018. ¹ 122.

2. Ïðî Ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè â³ä 29 ãðóäíÿ 2016 ðîêó
“Ïðî Äîêòðèíó ³íôîðìàö³éíî¿ áåçïåêè Óêðà¿íè”: Óêàç Ïðåçèäåíòà Óêðà¿íè â³ä 25.02.2017
¹ 47/2017. Óðÿäîâèé êóð’ºð. 2017. ¹ 38.

3. Ïðî Äåðæàâíó ñëóæáó ñïåö³àëüíîãî çâ’ÿçêó ³ çàõèñòó ³íôîðìàö³¿: Çàêîí Óêðà¿íè â³ä
23.02.2006 ¹ 3475-IV. Ãîëîñ Óêðà¿íè. 2006. ¹ 66.

4. Ïðî Ñëóæáó áåçïåêè Óêðà¿íè: Çàêîí Óêðà¿íè â³ä 25.03.1992 ¹ 2229-Õ²². Ãîëîñ Óêðà¿íè.
1992.

5. Ïîëîæåííÿ ïðî Äåðæàâíó ô³ñêàëüíó ñëóæáó: ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä
21.05.2014. ¹ 236. Óðÿäîâèé êóð’ºð. 2014. ¹ 120.

6. Ìèòíèé êîäåêñ Óêðà¿íè: Çàêîí Óêðà¿íè â³ä 13.03.2012 ¹ 4495-V². Ãîëîñ Óêðà¿íè.
2012. ¹ 73–74.

7. Ïðî çàõèñò ³íôîðìàö³¿ â ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ: Çàêîí Óêðà¿íè
â³ä 05.07.1994 ¹ 80/94-ÂÐ. Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. 1994. ¹ 31. Ñò. 286.

8. Ïîëîæåííÿ ïðî ªäèíó àâòîìàòèçîâàíó ³íôîðìàö³éíó ñèñòåìó Äåðæàâíî¿ ìèòíî¿ ñëóæáè
Óêðà¿íè: íàêàç Äåðæìèòñëóæáè Óêðà¿íè â³ä 04.11.2010 ¹ 1341. Ìèòíà ãàçåòà. 2010. ¹ 23. Ñ. 9.

© Turhut Hadzhy ohly Salaiev, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).27

236

9. Ïðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³: Çàêîí Óêðà¿íè â³ä 21.05.1997 ¹ 280/97-ÂÐ.
Ãîëîñ Óêðà¿íè. 1997.

10. Ïðî ì³ñöåâ³ äåðæàâí³ àäì³í³ñòðàö³¿: Çàêîí Óêðà¿íè â³ä 09.04.1999 ¹ 586-Õ²V. Ãîëîñ
Óêðà¿íè. 1999.

REFERENCES

1. Pro natsionalnu bezpeku Ukrainy. “On National Security of Ukraine”: Law of Ukraine of
June 21, 2018 No. 2469-VIII. Holos Ukrainy. 2018. No. 122 [in Ukrainian].

2. Pro Rishennia Rady natsionalnoi bezpeky i oborony Ukrainy vid 29 hrudnia 2016 roku “Pro
Doktrynu informatsiinoi bezpeky Ukrainy”. “On the Decision of the National Security and Defense 
Council of Ukraine of December 29, 2016 “On the Doctrine of Information Security of Ukraine”: 
Decree of the President of Ukraine dated 25.02.2017 No. 47/2017. Uriadovyi kurier. 2017. No. 38 [in 
Ukrainian].

3. Pro Derzhavnu sluzhbu spetsialnoho zviazku i zakhystu informatsii. “On the State Service
for Special Communications and Information Protection”: Law of Ukraine of 23.02.2006 No. 3475-
IV. Holos Ukrainy. 2006. No. 66 [in Ukrainian].

4. Pro Sluzhbu bezpeky Ukrainy. “On the Security Service of Ukraine”: Law of Ukraine of
March 25, 1992 No. 2229-XII. Holos Ukrainy. 1992. [in Ukrainian].

5. Polozhennia pro Derzhavnu fiskalnu sluzhbu. “Regulation on the State Fiscal Service”:
Resolution of the Cabinet of Ministers of Ukraine dated 21.05.2014. No.236. Uriadovyi Kurier. 2014.
No. 120 [in Ukrainian].

6. Mytnyi kodeks Ukrainy. “Customs Code of Ukraine”: Law of Ukraine dated 13.03.2012
No. 4495-VI. Voice of Ukraine. 2012. No. 73–74  [in Ukrainian].

7. Pro zakhyst informatsii v informatsiino-telekomunikatsiinykh systemakh. “On Information
Protection in Information and Telecommunication Systems”: Law of Ukraine of 05.07.1994 No. 80/ 
94-ÂÐ. Information of the Verkhovna Rada of Ukraine. 1994. No. 31. Art. 286. [in Ukrainian].

8. Polozhennia pro Yedynu avtomatyzovanu informatsiinu systemu Derzhavnoi mytnoi sluzhby
Ukrainy. “Regulation on the Unified Automated Information System of the State Customs Service 
of Ukraine”: Order of the State Customs Service of Ukraine No. 1341 dated November 4. 2010. 
Mytna Hazeta. No. 23. 9 p. [in Ukrainian].

9. Pro mistseve samovriaduvannia v Ukraini. “On Local Self-Government in Ukraine”: Law of
Ukraine of May 21, 1997 No. 280/97-BP. Voice of Ukraine. 1997 [in Ukrainian].

10. Pro mistsevi derzhavni administratsii. “On Local State Administrations”: Law of Ukraine of

April 9, 1999 No. 586-XIV. Voice of Ukraine. 1999 [in Ukrainian].

UDC 342.95:343.359.3

Turhut Hadzhy ohly Salaiev,
Postgraduate, Institute of Legislation of the Supreme Soviet of Ukraine, 

Kyiv, Ukraine

SYSTEM OF SUBJECTS PROVIDING ADMINISTRATIVE
AND LEGAL SUPPORT FOR INFORMATION SECURITY

IN THE CUSTOMS SPHERE

The article is devoted to the disclosure of the system of subjects of administrative
and legal support of information security in the customs sphere. The author proposes
to consider the system of subjects providing administrative-legal information security
in the customs sphere as a complex integral multilevel formation, each level of which
is characterized by a system of interrelated subjects. Five levels of subjects have been
identified as well as the peculiarities of each level’s subjects have been analyzed. In
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the article the current normative-legal regulation concerning the question of the legal
status of the subjects of researched system is opened, separate normative lacks in the
specified sphere are marked.

Furthermore, it was noted that this issue is not properly regulated, and the
special legal acts regulating the implementation of customs affairs and the realization
of customs interests, including ensuring information security in this area, do not
contain provisions on the regulation of this issue. However, according to the Law of
Ukraine “On National Security of Ukraine” dated 21.06.2018 ¹ 2469-VIII, citizens
of Ukraine take part in the implementation of civil control through public associations,
of which they are members, through the deputies of local councils, personally by
appealing to the authorized representative of the Verkhovna Rada of Ukraine for
human rights or state bodies in the manner prescribed by the Constitution of Ukraine,
the Law of Ukraine “On Public Associations” and other laws of Ukraine.

Thus, the list of subjects of administrative and legal support of information
security in the customs sphere is quite broad, containing subjects with different legal
status and legal nature of powers. Precisely taking into account the above mentioned,
it is difficult to build all subjects into a single system. In addition, the issues of public
control in this area is quite relevant, and one of the major directions of further
development of legal regulation in this sphere is the design of special forms and
methods of implementation of such control is to ensure information security in the
customs sphere, the definition of the legal result and forms of response of other
subjects of administrative and legal support of information security in the customs
sphere to acts of civil control.

Keywords: administrative and legal support, customs sphere, information security,
subjects, system of subjects, public control.

Îòðèìàíî: 23.10.2019

© Turhut Hadzhy ohly Salaiev, 2019



ISSN 2072–8670 (Print)

Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).28

238

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) 

ÓÄÊ 351

Öèãàíîâ Îëåã Ãðèãîðîâè÷,
äîêòîð þðèäè÷íèõ íàóê, äîöåíò,
ãîëîâíèé íàóêîâèé ñï³âðîá³òíèê

ÄÍÄ²  ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-8924-1139

ÌÎÍ²ÒÎÐÈÍÃ ÑÅÐÂ²ÑÍÎ¯ Ä²ßËÜÍÎÑÒ²
ÒÀ ÎÑÎÁËÈÂÎÑÒ² ÉÎÃÎ ÇÄ²ÉÑÍÅÍÍß

Ó ÑÔÅÐ² ÏÓÁË²×ÍÎÃÎ ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß

Ó ñòàòò³ ðîçêðèòî ïîíÿòòÿ òà îñîáëèâîñò³ ìîí³òîðèíãó ïóáë³÷íî-ñåðâ³ñíî¿
ä³ÿëüíîñò³. Äîñë³äæåíî îñîáëèâîñò³ ôóíêö³îíóâàííÿ ñèñòåìè ìîí³òîðèíãó íàäàííÿ
ïóáë³÷íèõ ïîñëóã. Âèîêðåìëåíî òà çä³éñíåíî îïèñ îðãàí³çàö³éíî-ìåòîäè÷íî¿, îáë³êîâî-
ñòàòèñòè÷íî¿, ñîö³îëîã³÷íî¿, àíàë³òè÷íî¿, ïðîãíîçíî¿ òà ³íôîðìàö³éíî¿ ï³äñèñòåì
ìîí³òîðèíãó ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³. Âèçíà÷åíî íàïðÿìè âèêîðèñòàííÿ ðåçóëü-
òàò³â ìîí³òîðèíãó ÿê ³íñòðóìåíòó çàáåçïå÷åííÿ ÿêîñò³ òà äîñòóïíîñò³ ïóáë³÷íèõ
ïîñëóã.

Êëþ÷îâ³ ñëîâà: ìîí³òîðèíã, ïóáë³÷íå àäì³í³ñòðóâàííÿ, ïóáë³÷íî-ñåðâ³ñíà
ä³ÿëüí³ñòü, ïóáë³÷í³ ïîñëóãè,  ñèñòåìà ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ ïîñëóã.

Ó ñó÷àñíèõ óìîâàõ ôóíêö³îíóâàííÿ ñèñòåìè ïóáë³÷íîãî óïðàâë³ííÿ çíà÷íî
çðîñòàº àêòóàëüí³ñòü ïèòàíü ï³äâèùåííÿ åôåêòèâíîñò³ äåðæàâíîãî àäì³í³ñòðóâàííÿ.
Öÿ ïðîáëåìà íå ìîæå áóòè âèð³øåíà áåç çàïðîâàäæåííÿ â ä³ÿëüí³ñòü îðãàí³â
äåðæàâíî¿ âëàäè íîâ³òí³õ åôåêòèâíèõ ìåòîäèê óïðàâë³ííÿ, ÿê³ á â³äïîâ³äàëè çà
ñêëàäí³ñòþ óìîâàì ñüîãîäåííÿ ³ ïîòðåáóâàëè â³ä ñèñòåìè ïóáë³÷íîãî àäì³í³ñò-
ðóâàííÿ â³äêðèòîñò³, îïåðàòèâíîñò³ òà àäåêâàòíîñò³ ùîäî çàïèò³â ãðîìàäÿíñüêîãî
ñóñï³ëüñòâà.

Ïðè öüîìó íåîáõ³äíèì åëåìåíòîì îðãàí³çàö³¿ óïðàâë³ííÿ â ñèñòåì³ îðãàí³â
ïóáë³÷íî¿ âëàäè âèñòóïàº ìîí³òîðèíã åôåêòèâíîñò³ ¿õ ä³ÿëüíîñò³, ùî ÿâëÿº ñîáîþ
ñèñòåìó áåçïåðåðâíîãî ñïîñòåðåæåííÿ ³ îö³íêè ðåçóëüòàò³â ä³ÿëüíîñò³ îðãàí³â
óïðàâë³ííÿ, à òàêîæ ñâîº÷àñíîãî âèÿâëåííÿ é óñóíåííÿ ïîìèëîê òà â³äõèëåíü â
¿õ ðîáîò³, êîíòðîëü äîñòîâ³ðíîñò³ îòðèìàíèõ ðåçóëüòàò³â. Íàéâàæëèâ³øèì
êîìïîíåíòîì ñèñòåìè ìîí³òîðèíãó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ º ìîí³òîðèíã ÿêîñò³
òà äîñòóïíîñò³ ïîñëóã, ùî íàäàþòüñÿ íàñåëåííþ.

Ð³çí³ àñïåêòè ïóáë³÷íèõ ïîñëóã äîñë³äæóâàëè Â.Á. Àâåð’ÿíîâ, Â.Ì. Áåâçåíêî,
Î.Ì. Áóõàíåâè÷, ².Â. Çîçóëÿ,  ².Ï. Ãîëîñí³÷åíêî, ².Á. Êîë³óøêî, Â.Ê. Êîëïàêîâ,
Î.Â. Êóçüìåíêî, ª.Â. Êóð³ííèé, Â.². Êóðèëî, ª.Î. Ëåãåçà, Ð.Ñ. Ìåëüíèê, Ã.Ì. Ïè-
capåíêî, Â.Ï. Òèìîùóê òà áàãàòî ³íøèõ â³äîìèõ â³ò÷èçíÿíèõ ó÷åíèõ. Äîñë³äæåííÿ
ñèñòåì ìîí³òîðèíãó â ð³çíèõ ñôåðàõ ëþäñüêî¿ ä³ÿëüíîñò³ âèñâ³òëåí³ â ïðàöÿõ
òàêèõ íàóêîâö³â, ÿê Ñ.Â. Áàðàáàøåâà, Î.ª. Âîëîñîâè÷, Â.Ê. Ãàë³öèíà, Ì.Ñ. Äàíüêî,
².Â. Êàëà÷îâà, Ñ.². Íåäåëüêî, À.Â. Îñòàøêîâ, Ò.Â. Ìàìîòîâà, Þ.Â. Ìàçóð, Ñ.Â. Ìà-
òþê³í, Î.À. Ðóäè÷, Ñ.Î. Òåëåøóí, Þ.Ï. Øàðîâ, À.Þ. Øåâÿêîâà. Ïðîòå ó äîñë³ä-
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æåííÿõ çàçíà÷åíèõ íàóêîâö³â ïèòàííÿì ìîí³òîðèíãó ñåðâ³ñíî¿ ä³ÿëüíîñò³ òà
îðãàí³çàö³¿ éîãî çä³éñíåííÿ ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ íàëåæíî¿ óâàãè
íå ïðèä³ëÿëîñÿ.

Ìåòà ñòàòò³ ïîëÿãàº ó âèçíà÷åí³ ñóòíîñò³ ìîí³òîðèíãó ñåðâ³ñíî¿ ä³ÿëüíîñò³
òà ìåõàí³çìó éîãî çä³éñíåííÿ ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ.

Ñó÷àñíà ñèòóàö³ÿ â íàø³é êðà¿í³ âèìàãàº ïåðåáóäîâè çàñàä ³íôîðìàö³éíî-
àíàë³òè÷íî¿ ä³ÿëüíîñò³ òà, ïåðåäóñ³ì, ñòâîðåííÿ ñèñòåì ìîí³òîðèíãó é â³äïîâ³äíî¿
áàçè, ÿê³ á çàáåçïå÷óâàëè ñèñòåìó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ïîâíîþ, îá’ºêòèâíîþ
³ àêòóàëüíîþ ³íôîðìàö³ºþ äëÿ êîìïåòåíòíîãî, âñåá³÷íî çâàæåíîãî ï³äõîäó äî
ï³äãîòîâêè ³ ïðèéíÿòòÿ ð³øåíü áóäü-ÿêîãî ð³âíÿ.

Ó çàãàëüíîìó çì³ñò³ “ìîí³òîðèíã” (â³ä àíãë. monitoring â ïåðåêëàä³ – â³äñòå-
æåííÿ, íà áàç³ ëàòèíñüêîãî êîðåíÿ – monitor – ùî íàãàäóº, ïîïåðåäæàº) îçíà÷àº
áåçïåðåðâíå ñòåæåííÿ çà ÿêèì-íåáóäü ïðîöåñîì ç ìåòîþ âèÿâëåííÿ éîãî â³äïîâ³ä-
íîñò³ áàæàíîìó ðåçóëüòàòó [1, ñ. 538]. Òàêîæ ó íàóêîâ³é ë³òåðàòóð³ ï³ä ìîí³òîðèíãîì
ðîçóì³ºòüñÿ: ïðîöåñ ñèñòåìàòè÷íîãî ñïîñòåðåæåííÿ çà îá’ºêòîì ç ìåòîþ êîíòðîëþ,
àíàë³çó, îö³íêè é ïðîãíîçóâàííÿ éîãî ñòàíó [2, ñ. 37;  3, ñ. 14]; ìåòîäèêà ³ ñèñòåìà
ñïîñòåðåæåíü çà ñòàíîì ïåâíîãî îá’ºêòà àáî ïðîöåñó, ùî äàº ìîæëèâ³ñòü ñïîñòåð³ãàòè
¿õ ó ðîçâèòêó, îö³íþâàòè, îïåðàòèâíî âèÿâëÿòè ðåçóëüòàòè âïëèâó ð³çíèõ çîâí³øí³õ
ôàêòîð³â [4, ñ. 121]; ñèñòåìàòè÷íå çáèðàííÿ òà îáðîáêà ³íôîðìàö³¿, êîòðà ìîæå
áóòè âèêîðèñòàíà äëÿ ïîêðàùåííÿ ïðîöåñó ïðèéíÿòòÿ ð³øåííÿ, à òàêîæ, îïîñå-
ðåäêîâàíî, äëÿ ³íôîðìóâàííÿ ãðîìàäñüêîñò³ òà ÿê ³íñòðóìåíò çâîðîòíîãî çâ’ÿçêó
ç ìåòîþ çä³éñíåííÿ ïðîåêò³â, îö³íêè ïðîãðàì ÷è âèðîáëåííÿ ïîë³òèêè [5].

Òàêèì ÷èíîì, ìîâà éäå ïðî áåçïåðåðâíå ñïîñòåðåæåííÿ çà áóäü-ÿêèì ïðîöåñîì
ç ìåòîþ âèÿâëåííÿ éîãî â³äïîâ³äíîñò³ áàæàíîìó ðåçóëüòàòó. ²íàêøå êàæó÷è,
ÿêùî ä³àãíîñòèêà ñèòóàö³¿ çä³éñíþºòüñÿ ñèñòåìàòè÷íî ç ïåâíîþ çàäàíîþ ïåð³îäè÷-
í³ñòþ ³ ç âèêîðèñòàííÿì îäí³º¿ é ò³º¿ æ (ó âñÿêîìó ðàç³, áàçîâî¿) ñèñòåìè ³íäèêàòîð³â,
ìè ìàºìî ñïðàâó ç ìîí³òîðèíãîì.

Äîâîë³ ñïåöèô³÷íó äåô³í³ö³þ ìîí³òîðèíãó íàâåäåíî ó ÄÑÒÓ ISO 9000:2015
(Ñèñòåìè óïðàâë³ííÿ ÿê³ñòþ. Îñíîâí³ ïîëîæåííÿ òà ñëîâíèê òåðì³í³â): öå
âèçíà÷àííÿ ñòàòóñó ñèñòåìè, ïðîöåñó, ïðîäóêö³¿, ïîñëóãè ÷è ðîáîòè. Ïðè öüîìó
óòî÷íþºòüñÿ, ùî, ïî-ïåðøå, äëÿ âèçíà÷åííÿ ñòàòóñó îá’ºêòà ìîæå áóòè ïîòð³áíî
ïåðåâ³ðÿòè, íàãëÿäàòè ÷è êðèòè÷íî ñïîñòåð³ãàòè çà íèì, é, ïî-äðóãå, òàêå âèçíà÷àííÿ
ñòàòóñó îá’ºêòà çä³éñíþºòüñÿ, çàçâè÷àé, íà ð³çíèõ ñòàä³ÿõ àáî â ð³çíèé ÷àñ [6].

Ì.Î. Êóëåì³íèì äàºòüñÿ óí³âåðñàëüíå, ïðèäàòíå äëÿ áóäü-ÿêî¿ ñôåðè ëþäñüêî¿
ä³ÿëüíîñò³ âèçíà÷åííÿ ìîí³òîðèíãó: öå ñèñòåìà çáîðó, îáðîáêè, çáåðåæåííÿ òà
ðîçïîâñþäæåííÿ ³íôîðìàö³¿ ïðî áóäü-ÿêó ñèñòåìó ÷è ¿¿ åëåìåíòè, îð³ºíòîâàíà íà
³íôîðìàö³éíå çàáåçïå÷åííÿ óïðàâë³ííÿ ö³ºþ ñèñòåìîþ, ÿêà äîçâîëÿº ñóäèòè ïðî
¿¿ ñòàí ó áóäü-ÿêèé ÷àñ òà ïðîãíîçóâàòè ¿¿ ðîçâèòîê [7, ñ. 17]. Îòæå, ó çàãàëüíî-
íàóêîâîìó ðîçóì³íí³ ìîí³òîðèíã ðîçãëÿäàºòüñÿ ÿê ä³ÿëüí³ñòü, ùî ïåðåäáà÷àº ñè-
ñòåìàòè÷íå ñïîñòåðåæåííÿ, êîíòðîëü òà ïðîãíîçóâàííÿ ñòàíó ïåâíîãî îá’ºêòà àáî
ïðîöåñó.

Òàêèì ÷èíîì, ìîí³òîðèíã ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ – öå ñèñòåìà
ïîñò³éíîãî ñïîñòåðåæåííÿ çà íàéâàæëèâ³øèìè ïîòî÷íèìè ðåçóëüòàòàìè, óìîâàìè
òà ïàðàìåòðàìè ðîçâèòêó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ â ðîçð³ç³ îêðåìèõ éîãî
ñåãìåíò³â ç ìåòîþ êîðèãóâàííÿ òà ïðîãíîçóâàííÿ. Ïðàêòè÷íèì çàñòîñóâàííÿì
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ìîí³òîðèíãó ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ º ³íôîðìàö³éíå çàáåçïå÷åííÿ
îñòàííüîãî ó ð³çíèõ ãàëóçÿõ ä³ÿëüíîñò³, â òîìó ÷èñë³ ó ñôåð³ ñåðâ³ñíî¿ ä³ÿëüíîñò³
àäì³í³ñòðàòèâíèõ îðãàí³â.

Ìåòîþ çàïðîâàäæåííÿ ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ ïîñëóã º çàáåçïå÷åííÿ
ñèñòåìàòè÷íîãî ñïîñòåðåæåííÿ íàäàâà÷à öèõ ïîñëóã òà ³íøèõ çà³íòåðåñîâàíèõ îñ³á
çà ïðîöåäóðîþ ¿õ íàäàííÿ, à òàêîæ ³íôîðìàö³éíî-àíàë³òè÷íà ï³äòðèìêà ïðèéíÿòòÿ
ð³øåíü ùîäî íîðìàòèâíî-ïðàâîâîãî, îðãàí³çàö³éíîãî é ìåòîäè÷íîãî çàáåçïå÷åííÿ
åôåêòèâíîãî òà ÿê³ñíîãî ôóíêö³îíóâàííÿ ñèñòåìè íàäàííÿ ïóáë³÷íèõ ïîñëóã.
Ìîí³òîðèíã íàäàííÿ ïóáë³÷íèõ ïîñëóã õàðàêòåðèçóºòüñÿ òàêèìè îñîáëèâîñòÿìè:

1) ïðîâåäåííÿ ïåð³îäè÷íèõ çàì³ð³â ïîêàçíèê³â òà ³íäèêàòîð³â íàäàííÿ ïóáë³÷-
íèõ ïîñëóã, ÿê³ õàðàêòåðèçóþòü ¿õ äèíàì³êó çà ïåâíèé ïåð³îä ÷àñó (ðåêîìåíäóºòüñÿ
ïðîâåäåííÿ ìîí³òîðèíãó íå ð³äøå îäíîãî ðàçó íà ð³ê);

2) ñèñòåìàòè÷íå ç’ÿñóâàííÿ ³ îö³íêà àêòóàëüíîãî ñòàíó ïîêàçíèê³â, ³íäèêàòîð³â
òà êðèòåð³¿â ³ âèêîðèñòàííÿ ö³º¿ ³íôîðìàö³¿ êàíàëàìè çâîðîòíîãî çâ’ÿçêó äëÿ
ïðèéíÿòòÿ îïåðàòèâíèõ ðàö³îíàëüíèõ óïðàâë³íñüêèõ ð³øåíü;

3) çàñòîñóâàííÿ ñîö³îëîã³÷íèõ äîñë³äæåíü ó õîä³ âèçíà÷åííÿ ÿêîñò³, äîñòóïíîñò³
é êîìôîðòíîñò³ íàäàííÿ ïóáë³÷íèõ ïîñëóã;

4) ïðîâåäåííÿ ï³ä ÷àñ ñîö³îëîã³÷íèõ äîñë³äæåíü ÿêîñò³ òà äîñòóïíîñò³ íàäàííÿ
ïóáë³÷íèõ ïîñëóã åêñïåðòíî¿ îö³íêè ðåçóëüòàò³â îòðèìàíèõ îáë³êîâèõ, ñòàòèñòè÷íèõ
òà ñîö³îëîã³÷íèõ äàíèõ;

5) ìîí³òîðèíã ìàº óðàõîâóâàòè, ùî îñíîâíà ä³ÿëüí³ñòü ñóá’ºêòà íàäàííÿ
ïóáë³÷íèõ ïîñëóã ïîëÿãàº ó ïåðøî÷åðãîâîìó çàäîâîëåíí³ ÿê³ñíîãî âèêîíàííÿ
çâåðíåííÿ ô³çè÷íî¿ àáî þðèäè÷íî¿ îñîáè, ñóâîðîìó äîòðèìàíí³ çàêîíîäàâ÷èõ òà
íîðìàòèâíî-ïðàâîâèõ àêò³â ùîäî ðåãëàìåíòàö³¿ íàäàííÿ öèõ ïîñëóã ³, òàêèì ÷èíîì,
çàáåçïå÷óº ïð³îðèòåòíó îð³ºíòàö³þ óïîâíîâàæåíîãî îðãàíó íà áåçïîñåðåäíº
çàäîâîëåííÿ ³íòåðåñ³â ³ ïîòðåá îäåðæóâà÷³â ïîñëóã.

Ðîçãëÿäàþ÷è ñèñòåìó ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ ïîñëóã ïîòð³áíî ìàòè
íà óâàç³, ùî ö³ ïîñëóãè âèçíà÷àþòüñÿ îðãàí³çàö³ºþ íàäàííÿ, ÿê³ñòþ ³ äîñòóïí³ñòþ,
à òàêîæ õàðàêòåðèçóþòüñÿ ñóêóïí³ñòþ ê³ëüê³ñíèõ ³ ÿê³ñíèõ ïàðàìåòð³â, ÿê³
äîçâîëÿþòü âèì³ðþâàòè, âðàõîâóâàòè, êîíòðîëþâàòè òà îö³íþâàòè ðåçóëüòàò
íàäàííÿ òàêèõ ïîñëóã. Ïðè öüîìó äëÿ ð³çíèõ ïîñëóã ³ ð³çíèõ êàòåãîð³é ñïîæèâà÷³â
äîñòóïí³ñòü ïîñëóãè ìîæå âèçíà÷àòèñÿ ð³çíèìè ê³ëüê³ñíèìè òà ÿê³ñíèìè õàðàê-
òåðèñòèêàìè, ÿê çàãàëüíèìè (òåðèòîð³àëüíà íàáëèæåí³ñòü óïîâíîâàæåíîãî îðãàíó,
íàÿâí³ñòü ³íôîðìàö³éíèõ ñòåíä³â, ìîæëèâ³ñòü áåçïåðåøêîäíîãî äîñòóïó äî ïðèì³-
ùåííÿ òîùî), òàê ³ ñïåöèô³÷íèìè äëÿ ãðóïè îäåðæóâà÷³â (¿õ àäì³í³ñòðàòèâíà
ïðàâîñóá’ºêòí³ñòü). Çàäîâîëåí³ñòü îäåðæóâà÷à ïîñëóãè õàðàêòåðèçóºòüñÿ ÿê îö³íêîþ
ðåçóëüòàòó, òàê ³ îö³íêîþ ïðîöåñó âçàºìîä³¿, ùî îáóìîâëþº ïîòðåáó ó âèä³ëåí³ ÿê
êîíêðåòíèõ õàðàêòåðèñòèê ïîñëóãè, òàê ³ ïàðàìåòð³â îáñëóãîâóâàííÿ ñïîæèâà÷³â [8,
ñ. 65].

Íåîáõ³äí³ñòü çáîðó, ñèñòåìàòèçàö³¿ é îáðîáêè ð³çíîìàí³òíî¿ ³íôîðìàö³¿, à
òàêîæ ïîñò³éíîãî ïðîâåäåííÿ àíàë³çó ñèòóàö³¿, êîðèãóâàííÿ íà ¿¿ îñíîâ³ ðàí³øå
ðîçðîáëåíîãî ïëàíó ä³é, îáë³êó âåëèêîãî îáñÿãó äîäàòêîâî¿ ³íôîðìàö³¿ âèìàãàº
ðîçðîáêè é ñòâîðåííÿ ìåòîäèêè ïðîâåäåííÿ ìîí³òîðèíãó ³ âèðîáëåííÿ óïðàâ-
ë³íñüêèõ ð³øåíü. Ìåòîäîëîã³÷íå çàáåçïå÷åííÿ ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ
ïîñëóã ïîâèííå áàçóâàòèñÿ íà âèêîðèñòàíí³ ñèñòåìè êðèòåð³¿â ³ ñôîðìîâàíèõ íà
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¿õ îñíîâ³ ïîêàçíèê³â, ÿê³ â³äîáðàæàþòü ïàðàìåòðè ÿêîñò³, êîìôîðòó òà äîñòóïíîñò³
òàêèõ ïîñëóã äëÿ ñïîæèâà÷³â. Ïàðàìåòðè ìàþòü áóòè ðåãëàìåíòîâàíèìè òà ñòàíäàð-
òèçîâàíèìè ùîäî íàäàííÿ ïóáë³÷íèõ ïîñëóã, âðàõîâóâàòè íåîáõ³äí³ñòü ÷³òêîãî
â³äîáðàæåííÿ ïîä³áíèõ êðèòåð³¿â ó íîðìàòèâíèõ àêòàõ (àäì³í³ñòðàòèâíèõ ðåãëà-
ìåíòàõ ³ ñòàíäàðòàõ), ÿê³ çàêð³ïëþþòü ïàðàìåòðè ïîñëóã ³ ïðîöåñè ¿õ íàäàííÿ, ç
íàö³ëåí³ñòþ íà âèêîðèñòàííÿ â ÿêîñò³ êîìïëåêñíîãî ìåòîäîëîã³÷íîãî çàáåçïå÷åííÿ
ñèñòåìè ìîí³òîðèíãó ïóáë³÷íèõ ïîñëóã [9].

Çàëåæíî â³ä ãàëóç³ çàñòîñóâàííÿ ìîí³òîðèíãîâà ä³ÿëüí³ñòü ó ñôåð³ íàäàííÿ
ïóáë³÷íèõ ïîñëóã ñïðÿìîâóºòüñÿ, çîêðåìà, íà âèâ÷åííÿ ÿêîñò³ ¿õ íàäàííÿ çà ïåâ-
íèìè êðèòåð³ÿìè (íàïðèêëàä, çà êðèòåð³ºì ðåçóëüòàòèâíîñò³) ç ìåòîþ îïòèì³çàö³¿
â³äïîâ³äíèõ àäì³í³ñòðàòèâíèõ ïðîöåäóð ³ ï³äâèùåííÿ åôåêòèâíîñò³ ñåðâ³ñíî¿
ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ âëàäè. Òàêîæ ñë³ä çàçíà÷èòè, ùî áóäü-ÿê³ àñïåêòè
ÿêîñò³ íàäàííÿ ïîñëóã íåðîçðèâíî ïîâ’ÿçàí³ ³ç çàäîâîëåííÿì ïîòðåá òà ³íòåðåñ³â
ñóá’ºêò³â çâåðíåííÿ çà ¿õ íàäàííÿì [10, ñ. 420].

Ìîí³òîðèíã íàäàííÿ ïóáë³÷íèõ ïîñëóã çä³éñíþºòüñÿ ÷åðåç:
– àíàë³ç ìàòåð³àë³â çàñîá³â ìàñîâî¿ ³íôîðìàö³¿ ùîäî ñåðâ³ñíî¿ ä³ÿëüíîñò³

îðãàí³â ïóáë³÷íî¿ âëàäè;
– â³äâ³äóâàííÿ ñëóæáîâèõ ïðèì³ùåíü àäì³í³ñòðàòèâíîãî îðãàíó ç â³ëüíèì

ðåæèìîì äîñòóïó;
– ïðîâåäåííÿ áåñ³ä ç ïåðñîíàëîì ñóá’ºêò³â íàäàííÿ ïóáë³÷íèõ ïîñëóã òà

ãðîìàäÿíàìè, ÿê³ îäåðæóâàëè òàê³ ïîñëóãè;
– âèêîðèñòàííÿ ïîâ³äîìëåíü îêðåìèõ ãðîìàäÿí ïðî ïîðóøåííÿ ¿õ ïðàâ ÿê

îäåðæóâà÷³â ïóáë³÷íèõ ïîñëóã òà íàäàííÿ â³äïîâ³äíî¿ ïðàâîâî¿ îö³íêè ä³ÿì ñóá’ºêò³â
íàäàííÿ òàêèõ ïîñëóã;

– â³çóàëüíå ñïîñòåðåæåííÿ çà ä³ÿìè ïåðñîíàëó ñóá’ºêò³â íàäàííÿ ïîñëóã ï³ä
÷àñ áåçïîñåðåäíüîãî âèêîíàííÿ íèìè ñâî¿õ îáîâ’ÿçê³â òà ïðèéîìó ãðîìàäÿí;

– ô³êñàö³þ óìîâ òà ïîðÿäêó íàäàííÿ ïóáë³÷íèõ ïîñëóã â îðãàíàõ âëàäè çà
äîïîìîãîþ â³äåî ³ ôîòîçéîìêè;

– îïðàöþâàííÿ òà ñèñòåìàòèçàö³þ îòðèìàíèõ äàíèõ;
– ï³äãîòîâêó âèñíîâê³â ³ ðåêîìåíäàö³é ùîäî ï³äâèùåííÿ åôåêòèâíîñò³ òà

ÿêîñò³ â ïðîöåñ³ íàäàííÿ ïóáë³÷íèõ ïîñëóã, ¿õ íàëåæíå îôîðìëåííÿ òà äîâåäåííÿ
äî â³äîìà ñóá’ºêòà çâåðíåííÿ çà îòðèìàííÿì;

– ïîäàëüøå ñïîñòåðåæåííÿ çà âïðîâàäæåííÿì íàäàíèõ ðåêîìåíäàö³é òà ïðî-
ïîçèö³é ³ â³äïîâ³äíå ðåàãóâàííÿ [10, ñ. 422–423].

Îòæå, ìîí³òîðèíã íàäàííÿ ïóáë³÷íèõ ïîñëóã ìîæíà âèçíà÷èòè ÿê ñèñòåìàòè÷íå
ñïîñòåðåæåííÿ, âèâ÷åííÿ òà àíàë³ç â³äïîâ³äíîñò³ ôóíêö³îíóâàííÿ ñôåðè íàäàííÿ
ïóáë³÷íèõ ïîñëóã çàêîíîäàâ÷î âèçíà÷åíèì ïðèíöèïàì íàäàííÿ òàêèõ ïîñëóã íà
îñíîâ³ êðèòåð³¿â åôåêòèâíîñò³, ÿêîñò³ òà äîñòóïíîñò³.

Ïðè ïðîâåäåí³ ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ ïîñëóã âèÿâëÿþòüñÿ, àíàë³-
çóþòüñÿ òà îö³íþþòüñÿ:

– çíà÷åííÿ îñíîâíèõ ïàðàìåòð³â îðãàí³çàö³¿, ÿêîñò³, äîñòóïíîñò³ òà êîìôîðò-
íîñò³ íàäàííÿ ïóáë³÷íèõ ïîñëóã;

– ïðîáëåìè, ùî âèíèêàþòü ó ñïîæèâà÷à ïðè îäåðæàí³ ïóáë³÷íèõ ïîñëóã;
– îö³íêà çàäîâîëåíîñò³ ñïîæèâà÷³â ïîñëóã îðãàí³çàö³ºþ ¿õ íàäàííÿ, ÿê³ñòþ,

äîñòóïí³ñòþ òà êîìôîðòí³ñòþ (ÿê â ö³ëîìó, òàê ³ çà îêðåìèìè ïàðàìåòðàìè);
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– çâåðíåííÿ çàìîâíèê³â äî àäì³í³ñòðàòèâíèõ îðãàí³â òà ñóá’ºêò³â íàäàííÿ,
íåîáõ³äí³ äëÿ îäåðæàííÿ ê³íöåâîãî ðåçóëüòàòó ïóáë³÷íèõ ïîñëóã, íîðìàòèâíî
âñòàíîâëåí³ é ôàêòè÷í³, ñêëàä ³ ê³ëüê³ñòü;

– ô³íàíñîâ³ âèòðàòè çàìîâíèêà ïîñëóãè ïðè îäåðæàí³ íèì ê³íöåâîãî ðåçóëü-
òàòó, â³äõèëåííÿ ôàêòè÷íèõ â³ä íîðìàòèâíî âñòàíîâëåíèõ çíà÷åíü;

– âèòðàòè ÷àñó çàìîâíèêà ïðè îäåðæàíí³ íèì ê³íöåâîãî ðåçóëüòàòó ïóáë³÷íî¿
ïîñëóãè, íîðìàòèâíî âñòàíîâëåí³ é ôàêòè÷í³ òà â³äõèëåííÿ ôàêòè÷íèõ â³ä íîðìà-
òèâíî âñòàíîâëåíèõ;

– íàÿâí³ñòü íåôîðìàëüíèõ ïëàòåæ³â ó çâ’ÿçêó ç îäåðæàííÿì ïîñëóã.
Ìîí³òîðèíã ðîçãëÿäàºòüñÿ ÿê ³íôîðìàö³éíà, ä³àãíîñòè÷íà, íàóêîâà, ïðîãíîçíà

ñèñòåìà, ðåàë³çàö³ÿ ÿêî¿ çä³éñíþºòüñÿ ï³ä ÷àñ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Öÿ
ñèñòåìà âêëþ÷àº â ñåáå òàêîæ é îñíîâí³ åëåìåíòè îö³íêè íàäàííÿ ïóáë³÷íèõ ïî-
ñëóã, à ñàìå:

– îö³íêó, ÿêà çàñíîâàíà íà àíàë³ç³ äàíèõ îáë³êó òà çâ³òíîñò³ óïîâíîâàæåíîãî
îðãàíó, ùî íàäàº ïîñëóãó;

– îö³íêó, ÿêà çàñíîâàíà íà àíàë³ç³ ³íòåðàêòèâíèõ çâåðíåíü ãðîìàäÿí;
– îö³íêó, ÿêà çàñíîâàíà íà äàíèõ ñîö³îëîã³÷íîãî îïèòóâàííÿ.
Ïðè ïðîâåäåí³ ìîí³òîðèíãó ñë³ä âðàõîâóâàòè íåîäíîð³äíèé õàðàêòåð ³íôîð-

ìàö³éíèõ äæåðåë ³ ìåòîä³â îäåðæàííÿ é âèêîðèñòàííÿ ³íôîðìàö³¿.
Ôàêòîðàìè, ÿê³ âïëèâàþòü íà ÿê³ñòü ïóáë³÷íèõ ïîñëóã º: ñòàíäàðòèçàö³ÿ òà

ðåãëàìåíòàö³ÿ ïðîöåñó íàäàííÿ òàêèõ ïîñëóã; ñòâîðåííÿ ìåõàí³çì³â, ùî îð³ºíòóþòü
îðãàíè ïóáë³÷íî¿ âëàäè íà ï³äâèùåííÿ ÿêîñò³ íàäàíèõ ïóáë³÷íèõ ïîñëóã ³ îáñëó-
ãîâóâàííÿ; äîòðèìàííÿ âèñîêèõ åòè÷íèõ ñòàíäàðò³â ïðè íàäàíí³ ïóáë³÷íèõ ïîñëóã;
ï³äâèùåííÿ ð³âíÿ ³íôîðìàö³éíî¿ â³äêðèòîñò³ òà ïðîçîðîñò³ ïðîöåäóð îðãàí³â
âëàäè, à òàêîæ êîìóí³êàö³¿ ç³ ñïîæèâà÷åì; ðàö³îíàëüíà ñïåö³àë³çàö³ÿ îðãàí³â ïóá-
ë³÷íî¿ âëàäè ç íàäàííÿ îêðåìèõ ïîñëóã ó â³äïîâ³äíîñò³ ³ç âñòàíîâëåíèìè ïîâíîâà-
æåííÿìè; îïòèì³çàö³ÿ áþäæåòíèõ âèäàòê³â íà ïóáë³÷í³ ïîñëóãè, à òàêîæ ¿õí³é
ðàö³îíàëüíèé ðîçïîä³ë â³äïîâ³äíî äî ïð³îðèòåò³â êë³ºíò³â îðãàí³â âëàäè, ñóñï³ëüñòâà
â ö³ëîìó; âèçíà÷åííÿ êðèòåð³¿â ïëàòîñïðîìîæíîñò³ ïóáë³÷íèõ ïîñëóã; ï³äâèùåííÿ
â³äïîâ³äàëüíîñò³ îðãàí³â ïóáë³÷íî¿ âëàäè çà âèêîíàííÿ ñâî¿õ ïîâíîâàæåíü; îðãà-
í³çàö³éíà ñòðóêòóðà îðãàí³â âëàäè, â³äïîâ³äàëüíèõ çà ðåàë³çàö³þ; ô³çè÷íå çàáåç-
ïå÷åííÿ âçàºìîä³¿ (çîêðåìà: íàñê³ëüêè íàëåæíèì ÷èíîì îáëàäíàí³ ïðèì³ùåííÿ
äåðæàâíèõ îðãàí³â, íàñê³ëüêè âîíè îñíàùåí³ ñó÷àñíèì òåõí³÷íèì îáëàäíàííÿì,
ÿêà ÷àñòîòà ãåîãðàô³÷íî¿ ìåðåæ³ äåðæàâíèõ îðãàí³â òîùî) [11].

Ó ñèñòåì³ ìîí³òîðèíãó äîö³ëüíî âèîêðåìëþâàòè îðãàí³çàö³éíî-ìåòîäè÷íó,
îáë³êîâî-ñòàòèñòè÷íó, ñîö³îëîã³÷íó, àíàë³òè÷íó, ïðîãíîçíó òà ³íôîðìàö³éíó ï³äñè-
ñòåìè. Îðãàí³çàö³éíî-ìåòîäè÷íèé áëîê âêëþ÷àº êîíöåïö³þ, îðãàí³çàö³éíó ñõåìó,
êîîðäèíàö³þ ìîí³òîðèíãó. Îáë³êîâî-ñòàòèñòè÷íèé áëîê çä³éñíþº îáë³êîâó ³
ñòàòèñòè÷íó ï³äòðèìêó àíàë³òè÷íèõ ³ ïðîãíîçíèõ äîñë³äæåíü, ï³ëîòí³ ñòàòèñòè÷í³
îáñòåæåííÿ, ï³äãîòîâêó ìàòåð³àë³â çà ï³äñóìêàìè íàäàííÿ ïóáë³÷íèõ ïîñëóã çà
ïåâíèé ïåð³îä ÷àñó. Ñîö³îëîã³÷íèé áëîê ì³ñòèòü ñåð³þ ñîö³îëîã³÷íèõ îïèòóâàíü ³
äîñë³äæåíü. Àíàë³òè÷íèé áëîê âêëþ÷àº òåìàòè÷í³ àíàë³òè÷í³ ðîçðîáêè. Ïðîãíîçíèé
áëîê ì³ñòèòü ïðîãíîç îñíîâíèõ êðèòåð³¿â, ïîêàçíèê³â, ³íäèêàòîð³â ³ ñöåíàð³¿â. Äî
ñêëàäó ³íôîðìàö³éíîãî áëîêó âõîäÿòü ³íôîðìàö³éíå ñõîâèùå ñòðóêòóðîâàíèõ äàíèõ
ç ðîçâèíåíèìè ïîøóêîâèìè ìåõàí³çìàìè, çàñîáàìè âåäåííÿ á³áë³îòåêè íåñòðóê-
òóðîâàíèõ äîêóìåíò³â, çàñîáàìè ï³äòðèìêè ãðóïîâî¿ ðîáîòè, áàçè äàíèõ, ñàéòè,
ïîðòàëè, íàóêîâî-ïðàêòè÷í³ êîíôåðåíö³¿, àâòîðñüê³ ïóáë³êàö³¿, íàóêîâ³ çâ³òè.

Ïðè ïðîºêòóâàíí³ ñèñòåìè ìîí³òîðèíãó ïðîïîíóºòüñÿ âèä³ëÿòè îðãàí³çà-
ö³éíèé, äîñë³äíèöüêèé, àíàë³òè÷íèé, çâ³òíî-³íôîðìàö³éíèé òà çàêëþ÷íèé åòàïè.
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Íà ïî÷àòêîâîìó åòàï³ – îðãàí³çàö³éíîìó – âèçíà÷àþòüñÿ ö³ë³ ìîí³òîðèíãó, ñòâî-
ðþºòüñÿ ìîäåëü éîãî çä³éñíåííÿ, âèçíà÷àþòüñÿ ñóá’ºêòè ïðîâåäåííÿ, íàá³ð ïàðàìåò-
ð³â ïîêàçíèê³â òà ³íäèêàòîð³â, çã³äíî ç ÿêèìè ïðîâîäèòüñÿ ìîí³òîðèíã, à òàêîæ
ðîçðîáëþºòüñÿ éîãî ïðîãðàìà. Òàêîæ âèçíà÷àþòüñÿ ñïîñîáè çâ’ÿçêó ì³æ ñóá’ºêòîì
òà îá’ºêòàìè ïðîâåäåííÿ íàóêîâèõ äîñë³äæåíü. Ï³ä ÷àñ äîñë³äíèöüêîãî åòàïó
âèçíà÷àºòüñÿ ³íôîðìàö³éíå ïîëå äîñë³äæåííÿ ³ çä³éñíþºòüñÿ çáèðàííÿ âòîðèííî¿
³íôîðìàö³¿, çîêðåìà äàíèõ äåðæàâíî¿ òà â³äîì÷î¿ ñòàòèñòèêè, íîðìàòèâíî-ïðàâîâèõ
àêò³â òà ñòàíäàðò³â, ÿê³ ðåãëàìåíòóþòü íàäàííÿ ïóáë³÷íèõ ïîñëóã. Âîäíî÷àñ
â³äáóâàºòüñÿ çáèðàííÿ ïåðâèííî¿ ³íôîðìàö³¿ ùîäî ïîòî÷íîãî ñòàíó ïðîöåñó íàäàííÿ
ïóáë³÷íèõ ïîñëóã â³äïîâ³äíèìè ñóá’ºêòàìè. Ïðè âèêîíàíí³ ðîá³ò íà öüîìó åòàï³
áàæàíèì º âèêîðèñòàííÿ òàêèõ ìåòîä³â ñîö³îëîã³÷íèõ äîñë³äæåíü: ìàñîâå ³ åêñïåðòíå
îïèòóâàííÿ, ñïîñòåðåæåííÿ, åêñïåðèìåíò, ³ì³òàö³éíå ìîäåëþâàííÿ. Ï³ä ÷àñ
çàñòîñóâàííÿ çàçíà÷åíèõ ìåòîä³â äîö³ëüíå âèêîðèñòàííÿ àíêåòóâàííÿ, òåëåôîííîãî
îïèòóâàííÿ, ³íòåðâ’þâàííÿ, ³íòåðíåò-îïèòóâàííÿ. Àíàë³òè÷íèé åòàï âêëþ÷àº
³íòåãðàö³þ ç³áðàíî¿ ³íôîðìàö³¿ â ³íôîðìàö³éíî-àíàë³òè÷íó ñèñòåìó ìîí³òîðèíãó,
à òàêîæ ïðîâåäåííÿ îáðîáêè òà ñèñòåìàòèçàö³¿ ³íôîðìàö³¿, îäåðæàíî¿ íà ïîïåðåäí³õ
åòàïàõ. Ó õîä³ çâ³òíî-³íôîðìàö³éíîãî åòàïó íà îñíîâ³ ïîïåðåäíüîãî àíàë³çó
ôîðìóºòüñÿ çâåäåíèé ï³äñóìêîâèé çâ³ò, à íà çàêëþ÷íîìó åòàï³ âèçíà÷àþòüñÿ
çàâäàííÿ ùîäî ïðîâåäåííÿ ìîí³òîðèíãó íà ìàéáóòí³ ïåð³îäè [12, ñ. 229–230].

ßê³ñíó îö³íêó íàäàííÿ ïóáë³÷íèõ ïîñëóã ñë³ä ïðîâîäèòè íà îñíîâ³ ñîö³î-
ëîã³÷íîãî äîñë³äæåííÿ, íàéâàæëèâ³øîþ ñêëàäîâîþ ÿêîãî º ïðîâåäåííÿ ñîö³îëî-
ã³÷íîãî îïèòóâàííÿ. Ïðè÷îìó äîö³ëüíî ïðîâîäèòè ñîö³îëîã³÷íå îïèòóâàííÿ äâîõ
ãðóï ðåñïîíäåíò³â: 1) âèá³ðêîâå îïèòóâàííÿ ãðîìàäÿí, ÿê³ áåçïîñåðåäíüî îòðèìàëè
ïîñëóãè; 2) âèá³ðêîâå îïèòóâàííÿ ïðàö³âíèê³â, ÿê³ áåçïîñåðåäíüî íàäàþòü ïîñëóãè.

Âàæëèâå çíà÷åííÿ ìàº çàñòîñóâàííÿ ìåòîäó ñï³âñòàâëåííÿ îäåðæàíèõ
ôàêòè÷íèõ äàíèõ ç îô³ö³éíèìè ïàðàìåòðàìè îðãàí³çàö³¿ ³ ÿêîñò³ íàäàííÿ ïîñëóã,
ÿê³ âèçíà÷åíí³ ó â³äïîâ³äíèõ ñòàíäàðòàõ, çàêîíîäàâ÷èõ òà íîðìàòèâíî-ïðàâîâèõ
àêòàõ. Çáèðàííÿ âòîðèííèõ äàíèõ ïåðåäáà÷àº ðîáîòó ç òàêèìè äâîìà ñêëàäîâèìè:
îãëÿä â³äîì÷î¿ çâ³òíîñò³ òà àíàë³ç äîêóìåíò³â. Çà ðåçóëüòàòàìè îãëÿäó â³äîì÷î¿
çâ³òíîñò³ âèçíà÷àºòüñÿ îá’ºêòèâíà ³íôîðìàö³ÿ ïðî ê³ëüê³ñí³ õàðàêòåðèñòèêè é
óìîâè íàäàííÿ ïîñëóã, âèçíà÷àºòüñÿ ñêëàä ³ ñòðóêòóðà ïîêàçíèê³â, ¿õ ê³ëüê³ñí³ òà
ïèòîì³ õàðàêòåðèñòèêè, ï³äñóìêè âèêîíàííÿ ä³þ÷èõ ñòàíäàðò³â, íîðìàòèâ³â òà
ðåãëàìåíò³â. Ó ðåçóëüòàò³ ñîö³îëîã³÷íèõ äîñë³äæåíü çä³éñíþºòüñÿ îö³íêà çàäîâîëå-
íîñò³ ñïîæèâà÷³â ÿê³ñòþ ³ äîñòóïí³ñòþ íàäàííÿ ïóáë³÷íèõ ïîñëóã.

Ñåðåä àíàë³òè÷íèõ ìåòîä³â íàéá³ëüø òåõíîëîã³÷íî ïðèäàòíèìè äëÿ ïðîâåäåííÿ
ñèñòåìàòè÷íîãî ìîí³òîðèíãó ³íôîðìàö³éíèõ ïîòîê³â âåëèêîãî îáñÿãó º êîíòåíò-
àíàë³ç, ÿêèé âèñòóïàº îñíîâíèì ìåòîäîì ÿê³ñíî-ê³ëüê³ñíîãî àíàë³çó çì³ñòó äîêó-
ìåíò³â ç ìåòîþ âèÿâëåííÿ àáî âèì³ðþâàííÿ ð³çíèõ ôàêò³â ³ òåíäåíö³é, ùî â³äî-
áðàæàþòüñÿ â öèõ äîêóìåíòàõ.

Âåëèêå ïðàêòè÷íå çíà÷åííÿ ìàº ìåòîäè÷íèé ï³äõ³ä, îð³ºíòîâàíèé íà âèçíà-
÷åííÿ êîíêðåòíèõ ïðîöåäóð, ðåàë³çàö³ÿ ÿêèõ çàáåçïå÷èòü ïðîåêòóâàííÿ ³
ôóíêö³îíóâàííÿ ìîí³òîðèíãó, ðîçðîáëåííÿ êîíêðåòíîãî çì³ñòó ä³ÿëüíîñò³ ïî
êîæí³é ïðîöåäóð³, à òàêîæ âèçíà÷åííÿ óìîâ ¿õ ðåàë³çàö³¿. Äî êîíêðåòíèõ ïðîöåäóð
ñèñòåìè ìîí³òîðèíãó â³äíîñÿòüñÿ: ³äåíòèô³êàö³ÿ îðãàí³çàòîð³â ìîí³òîðèíãó; âèçíà-
÷åííÿ ö³ëåé, êëþ÷îâèõ ïîêàçíèê³â òà ³íäèêàòîð³â, äæåðåë äàíèõ; îö³íêà äîñòóïíèõ
ðåñóðñ³â; ³íôîðìóâàííÿ ³ çàëó÷åííÿ ó÷àñíèê³â ìîí³òîðèíãó; çáèðàííÿ, îáðîáëåííÿ
òà àíàë³ç äàíèõ; ðîçðîáêà ³ íàäàííÿ çâ³òó; îö³íêà ðåçóëüòàò³â òà îö³íêà ñèñòåìè
ìîí³òîðèíãó.
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Ðåçóëüòàòè ìîí³òîðèíãó íàäàííÿ ïóáë³÷íèõ ïîñëóã ìîæóòü áóòè âèêîðèñòàí³:
– äëÿ îïòèì³çàö³¿ àäì³í³ñòðàòèâíèõ ïðîöåäóð, ùî ðåàë³çóþòüñÿ ï³ä ÷àñ íà-

äàííÿ òàêèõ ïîñëóã;
– áåçïîñåðåäíüî â ïðîöåñ³ ðîçðîáêè òà ðåàë³çàö³¿ çàõîä³â, ñïðÿìîâàíèõ íà

ï³äâèùåííÿ ÿêîñò³, äîñòóïíîñò³ òà çàáåçïå÷åííÿ êîìôîðòíîñò³ íàäàííÿ ïîñëóã;
– ïðè îö³íö³ åôåêòèâíîñò³ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³;
– äëÿ ³íôîðìóâàííÿ ãðîìàäñüêîñò³ ç ìåòîþ çàáåçïå÷åííÿ “ïðîçîðîñò³”

óïðàâë³ííÿ íà äåðæàâíîìó òà ðåã³îíàëüíîìó ð³âíÿõ.
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The research paper is devoted to revealing the essence of monitoring of service 
activity and features of its implementation in the field of public administration.
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Monitoring in the field of public administration is defined as a system of continuous
observation of the most important current results, conditions and parameters of the
development of public administration in the context of its individual segments for the
purpose of adjustment and forecasting. Implementation of monitoring in the field of
public administration is the information support of the latter in various fields of
activity, including in the sphere of service activity of administrative bodies.

The purpose of monitoring of the provision of public services is to ensure a
systematic observation of the provider of these services and other interested persons
in the procedure of their provision, as well as information and analytical support for
decision-making regarding the legal, organizational and methodological support of
the effective and high-quality functioning of the system of provision of public services.

The peculiarities of the functioning of the monitoring system of public service
activity are investigated. Considering that system, it should be mentioned that public
services are determined by the organization of provision, quality and availability, and
are characterized by a set of quantitative and qualitative parameters allowing to
measure, take into account, control and evaluate the results of such services.

The review of organizational and methodological, accounting and statistical,
sociological, analytical, forecasting and informational subsystems of monitoring of
public-service activity is distinguished and carried out. For the foundation of the
monitoring system, it is suggested to distinguish organizational, research, analytical,
reporting, information and final stages. The directions of the use of monitoring results
as a tool for quality assurance and accessibility of public services are identified.

Keywords: monitoring, public administration, public service activities, public
services, monitoring system of public services provision.

Îòðèìàíî: 24.10.2019
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Ôèëü Ñâ³òëàíà Ïåòð³âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê
ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0001-8196-313X

ÑÒÀÄ²¯ ÏÐÎÂÀÄÆÅÍÍß Ó ÑÏÐÀÂÀÕ ÏÐÎ ÏÎÐÓØÅÍÍß
ÌÈÒÍÈÕ ÏÐÀÂÈË ÇÀ ÑÒ. 476 ÌÈÒÍÎÃÎ ÊÎÄÅÊÑÓ

ÓÊÐÀ¯ÍÈ

Ó ñòàòò³ ðîçêðèòî çì³ñò ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ
ïðàâèë çà ôàêòîì ïåðåì³ùåííÿ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè, ùî
ïîðóøóþòü ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³, òà îõàðàêòåðèçîâàíî ñòàä³¿ éîãî
çä³éñíåííÿ. Âñòàíîâëåíî, ùî ïîðóøåííÿ ñïðàâè ðîçïî÷èíàºòüñÿ ç âèÿâëåííÿ ïðàâî-
ïîðóøåííÿ, ñêëàäàííÿ ïðîòîêîëó ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë òà ³íøèõ ïðî-
öåñóàëüíèõ ä³é. Âèçíà÷åíî, ùî âèð³øåííÿ ñïðàâè õàðàêòåðèçóºòüñÿ ï³äãîòîâêîþ
ìàòåð³àë³â ñïðàâè ³ ¿õ ïåðåäà÷åþ äî ñóäó, ðîçãëÿäîì ñóäîì ñïðàâè ïî ñóò³ òà
ïðèéíÿòòÿì ñóäîì ð³øåííÿ ïî ñïðàâ³. Êîíêðåòèçîâàíî, ùî îñêàðæåííÿ ïîñòàíîâè
çä³éñíþºòüñÿ øëÿõîì îñêàðæåííÿ ïîñòàíîâè, ïåðåãëÿäó ñïðàâè òà ïðèéíÿòòÿì
ð³øåííÿ çà ðåçóëüòàòàìè ïåðåãëÿäó. Ç’ÿñîâàíî, ùî âèêîíàííÿ ïîñòàíîâè ìîæëèâå
çà ðàõóíîê: ïðèéíÿòòÿ ð³øåííÿ äî âèêîíàííÿ, äîáðîâ³ëüíîãî âèêîíàííÿ ð³øåííÿ
òà ïðèìóñîâîãî âèêîíàííÿ ð³øåííÿ.

Êëþ÷îâ³ ñëîâà: ïðîâàäæåííÿ, ñïðàâà ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë, ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³.

Äëÿ çàáåçïå÷åííÿ åôåêòèâíîãî çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ (äà-
ë³ – Ï²Â) íà ìèòíîìó êîðäîí³ Óêðà¿íè â àäì³í³ñòðàòèâíîìó ïîðÿäêó òà ðåàë³çàö³¿
äåðæàâíî¿ ïîë³òèêè â îçíà÷åí³é ñôåð³ àäì³í³ñòðàòèâíî-þðèñäèêö³éíà ä³ÿëüí³ñòü
ñòàº îäíèì ³ç íàéâàæëèâ³øèõ íàïðÿì³â ä³ÿëüíîñò³ îðãàí³â äîõîä³â ³ çáîð³â Óêðà¿íè.
Ö³ îðãàíè â ìåæàõ ñâîº¿ êîìïåòåíö³¿ çä³éñíþþòü çàõèñò Ï²Â â àäì³í³ñòðàòèâíîìó
ïîðÿäêó, çàáåçïå÷óþòü ñòâîðåííÿ ³ åôåêòèâíå ôóíêö³îíóâàííÿ ìåõàí³çìó ïðàâî-
âîãî ðåãóëþâàííÿ çàõèñòó Ï²Â ó ñôåð³ ìèòíî¿ ä³ÿëüíîñò³, à òàêîæ êîíòðîëþþòü
äîòðèìàííÿ íîðì ìèòíîãî çàêîíîäàâñòâà â ö³é ñôåð³. Ïðè öüîìó çàñòîñóâàííÿ
àäì³í³ñòðàòèâíîãî ïðèìóñó º íàéâïëèâîâ³øèì çàñîáîì áîðîòüáè ç ïîðóøåííÿìè
ìèòíîãî çàêîíîäàâñòâà. Îñîáëèâ³ñòþ çàñòîñóâàííÿ àäì³í³ñòðàòèâíîãî âïëèâó
ïðàö³âíèêàìè ìèòíèöü íà ïîðóøíèê³â ìèòíèõ ïðàâèë º çä³éñíåííÿ êîíêðåòíèõ
çà çì³ñòîì òà ôîðìîþ ïðîöåäóð, ÿê³ âñòàíîâëåí³ ÷èííèì çàêîíîì. Ñóâîðå
äîòðèìàííÿ ìèòíèöÿìè âèçíà÷åíèõ çàêîíîäàâöåì ïðîöåäóð äàº çìîãó ðîçãëÿäàòè
ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë ÿê ôîðìó àäì³í³ñòðàòèâíî-
þðèñäèêö³éíî¿ ä³ÿëüíîñò³ îðãàí³â äîõîä³â ³ çáîð³â Óêðà¿íè.

Çàõèñò Ï²Â ïðè ïåðåì³ùåíí³ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè
äîñë³äæóâàëè òàê³ â÷åí³, ÿê ².Ì. Áåíåäèñþê, Í.². Á³ëàê, Í.Â. Âîëêîâà, Î.À. Ãà-
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Í.Â. Âîëêîâî¿, Â.Ñ. Äðîá’ÿçêà, Â.Î. Æàðîâà, Â.À. Ñâèðèäè, ².Â. Ñòðèæàêà,
Ò.Ì. Øåâåëåâî¿ òà ³í.

Íåçâàæàþ÷è íà òàêèé øèðîêèé ñïåêòð äîñë³äæåííÿ ïðàâîçíàâöÿìè ñôåð
çàõèñòó Ï²Â òà ìèòíî¿ ä³ÿëüíîñò³, ïèòàííÿ ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ
ìèòíèõ ïðàâèë ïðè ïåðåì³ùåíí³ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç
ïîðóøåííÿì Ï²Â íå äîñòàòíüî âèñâ³òëåíå ó ïðàâîâ³é íàóö³, ó òîìó ÷èñë³ é íàóö³
àäì³í³ñòðàòèâíîãî ïðàâà, ùî äåòåðì³íóº ïîäàëüøå ¿¿ âèâ÷åííÿ.

Ìåòîþ ñòàòò³ º ðîçêðèòòÿ ïîíÿòòÿ òà ñóòí³ñòü ïðîâàäæåííÿ ó ñïðàâàõ ïðî
ïîðóøåííÿ ìèòíèõ ïðàâèë çà ôàêòîì ïåðåì³ùåííÿ òîâàð³â ÷åðåç ìèòíèé êîðäîí
Óêðà¿íè, ùî ïîðóøóþòü Ï²Â, òà õàðàêòåðèñòèêà éîãî ñòàä³é.

Ìèòíå çàêîíîäàâñòâî, ùî ðåãëàìåíòóº ñóêóïí³ñòü â³äíîñèí ó ñôåð³ ìèòíî¿
ä³ÿëüíîñò³, âñòàíîâëþº â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ìèòíèõ ïðàâèë ïðè
ïåðåì³ùåíí³ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç ïîðóøåííÿì Ï²Â. Òîáòî
â³äïîâ³äíî äî ÷. 1 ñò. 476 Ìèòíîãî êîäåêñó Óêðà¿íè (äàë³ – ÌÊ Óêðà¿íè) çà
ââåçåííÿ íà ìèòíó òåðèòîð³þ Óêðà¿íè àáî âèâåçåííÿ çà ìåæ³ ö³º¿ òåðèòîð³¿ òîâàð³â,
ïðèçíà÷åíèõ äëÿ âèðîáíè÷î¿ àáî ³íøî¿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, ç ïîðóøåííÿì
Ï²Â ïåðåäáà÷åíà àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü [1].

Ìåõàí³çì ïðàâîâîãî çàáåçïå÷åííÿ ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ
ìèòíèõ ïðàâèë ÿê ð³çíîâèäó ïðîâàäæåíü ó ñïðàâàõ ïðî àäì³í³ñòðàòèâí³ ïðàâîïî-
ðóøåííÿ ðåãëàìåíòóºòüñÿ ðîçä³ëîì X²X ÌÊ Óêðà¿íè, Êîäåêñîì Óêðà¿íè ïðî
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ (äàë³ – ÊÓïÀÏ) òà ³íøèìè íîðìàòèâíèìè àêòàìè.

Ó ñó÷àñíîìó ìèòíîìó çàêîíîäàâñòâ³ çàçíà÷åíî, ùî çàâäàííÿìè ïðîâàäæåííÿ
ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë º ñâîº÷àñíå, âñåá³÷íå, ïîâíå òà îá’ºêòèâíå
ç’ÿñóâàííÿ îáñòàâèí êîæíî¿ ñïðàâè, âèð³øåííÿ ¿¿ ç äîòðèìàííÿì âèìîã çàêîíó,
çàáåçïå÷åííÿ âèêîíàííÿ âèíåñåíî¿ ïîñòàíîâè, à òàêîæ âèÿâëåííÿ ïðè÷èí òà óìîâ,
ùî ñïðèÿþòü â÷èíåííþ ïîðóøåíü ìèòíèõ ïðàâèë, òà çàïîá³ãàííÿ òàêèì ïðàâîïîðó-
øåííÿì [1, ñò. 486].

Çã³äíî ç³ ñò. 245 ÊÓïÀÏ Óêðà¿íè çàâäàííÿìè ïðîâàäæåííÿ º: ñâîº÷àñíå,
ïîâíå ³ îá’ºêòèâíå ç’ÿñóâàííÿ îáñòàâèí êîæíî¿ ñïðàâè, âèð³øåííÿ ¿¿ â òî÷í³é
â³äïîâ³äíîñò³ ç çàêîíîäàâñòâîì, çàáåçïå÷åííÿ âèêîíàííÿ âèíåñåíî¿ ïîñòàíîâè, à
òàêîæ âèÿâëåííÿ ïðè÷èí òà óìîâ, ùî ñïðèÿþòü â÷èíåííþ àäì³í³ñòðàòèâíèõ ïðà-
âîïîðóøåíü, çàïîá³ãàííÿ ïðàâîïîðóøåííÿì, âèõîâàííÿ ãðîìàäÿí ó äóñ³ äîäåðæàííÿ
çàêîí³â, çì³öíåííÿ çàêîííîñò³ [2].

Ï³ä ïîíÿòòÿì “ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë”
².Ã. Áåðåæíþê [3, ñ. 266–267], Ñ.À. Äóæåíêî [4, ñ. 11], À.Â. Äóñèê [5, ñ. 12],
Ñ.Â. Êóâàê³í, Ä.Â. Ïðèéìà÷åíêî, Â.Â. ×åíöîâ [6, ñ. 220] ðîçóì³þòü ð³çíîâèä
àäì³í³ñòðàòèâíîãî ïðîâàäæåííÿ, ïîðÿäîê ðåàë³çàö³¿ ÿêîãî ðåãëàìåíòîâàíèé àäì³-
í³ñòðàòèâíèì òà ìèòíèì çàêîíîäàâñòâîì, ñïðÿìîâàíèì íà ïðèòÿãíåííÿ ïðàâîïîðóø-
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íèê³â äî â³äïîâ³äàëüíîñò³; Î.Â. Êóçüìåíêî, ².Ä. Ïàñòóõ, Â.Ì. Äîðîãèõ [7] – ñóêóï-
í³ñòü ïåâíèõ ïðîöåñóàëüíèõ, þðèäè÷íî âàãîìèõ ä³é ç áîêó ó÷àñíèê³â òàêîãî
ïðîâàäæåííÿ ùîäî ðåàë³çàö³¿ ¿õ ïðàâ ³ âèêîíàííÿ âçàºìíèõ îáîâ’ÿçê³â.

Çàóâàæèìî, ùî ïðîâàäæåííÿ ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë âêëþ÷àº
â ñåáå âèêîíàííÿ ïðîöåñóàëüíèõ ä³é: ñêëàäàííÿ ïðîòîêîëó ïðî ïîðóøåííÿ ìèòíèõ
ïðàâèë; îïèòóâàííÿ îñ³á, ÿê³ ïðèòÿãàþòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³
çà ïîðóøåííÿ ìèòíèõ ïðàâèë, ñâ³äê³â, ³íøèõ îñ³á; âèòðåáóâàííÿ äîêóìåíò³â, íå-
îáõ³äíèõ äëÿ ïðîâàäæåííÿ ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë, àáî íàëåæíèì
÷èíîì çàâ³ðåíèõ ¿õ êîï³é ÷è âèòÿã³â ç íèõ; òèì÷àñîâå âèëó÷åííÿ òîâàð³â, òðàí-
ñïîðòíèõ çàñîá³â òà äîêóìåíò³â íà íèõ; ìèòíå îáñòåæåííÿ; ïðåä’ÿâëåííÿ òîâàð³â,
òðàíñïîðòíèõ çàñîá³â ³ äîêóìåíò³â äëÿ âï³çíàííÿ; åêñïåðòèçà; âçÿòòÿ ïðîá òà
çðàçê³â äëÿ ïðîâåäåííÿ äîñë³äæåííÿ (àíàë³çó, åêñïåðòèçè); ðîçãëÿä ñïðàâè; âè-
íåñåííÿ ïîñòàíîâè òà ¿¿ ïåðåãëÿä ó çâ’ÿçêó ç îñêàðæåííÿì [1, ñò. 486 ³ 508]. Êð³ì
òîãî, ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë ç ìåòîþ îòðèìàííÿ äîêàç³â, íåîáõ³äíèõ
äëÿ ïðàâèëüíîãî âèð³øåííÿ ö³º¿ ñïðàâè ïðîâîäÿòüñÿ ïðîöåñóàëüí³ ä³¿, ï³ä ÷àñ
ÿêèõ ñêëàäàþòüñÿ ïðîòîêîëè, ôîðìè ÿêèõ âñòàíîâëþþòüñÿ Ì³íô³íîì Óêðà¿íè
òà ÄÔÑ Óêðà¿íè.

Ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë, ÿê ââàæàþòü À.Â. Äó-
ñèê òà Ñ.À. Äóæåíêî, ïîä³ëÿºòüñÿ íà ÷îòèðè ñòàä³¿: ïîðóøåííÿ ñïðàâè; âèð³øåííÿ
ñïðàâè; îñêàðæåííÿ ïîñòàíîâè òà ¿¿ ïåðåãëÿä; âèêîíàííÿ ïîñòàíîâè [4, ñ. 12; 5,
ñ. 8–9]. Íà ¿õ äóìêó, òàêå ðîçìåæóâàííÿ äîçâîëÿº ëîã³÷íî çàâåðøèòè ïðîâàäæåííÿ
íà êîæí³é ³ç öèõ ñòàä³é øëÿõîì ïðèéíÿòòÿ ïðîöåñóàëüíîãî ð³øåííÿ, ùî ñâ³ä÷èòü
ïðî ¿¿ ö³ëêîâèòó çàâåðøåí³ñòü òà â³äñóòí³ñòü ïîòðåáè â ïî÷àòêó íàñòóïíî¿ ñòàä³¿.
Äëÿ ñòàä³¿ ïîðóøåííÿ ñïðàâè – öå áóäå óêëàäàííÿ ìèðîâî¿ óãîäè; äëÿ ñòàä³¿ âè-
ð³øåííÿ ñïðàâè – âèíåñåííÿ ïîñòàíîâè ïðî çàêðèòòÿ ïðîâàäæåííÿ ó ñïðàâ³; äëÿ
ñòàä³¿ îñêàðæåííÿ ïîñòàíîâè òà ¿¿ ïåðåãëÿäó – ïðèéíÿòòÿ ð³øåííÿ ïðî ñêàñóâàííÿ
ïîñòàíîâè òà çàêðèòòÿ ñïðàâè; äëÿ ñòàä³¿ âèêîíàííÿ ïîñòàíîâè – ñòÿãíåííÿ íà-
êëàäåíîãî àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ.

Îõàðàêòåðèçóºìî ñòàä³¿ ïðîâàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë
çà ïåðåì³ùåííÿ êîíòðàôàêòíèõ òîâàð³â.

Ïîðóøåííÿ ñïðàâè ðîçïî÷èíàºòüñÿ ëèøå çà óìîâè ñêëàäàííÿ ïðîòîêîëó
ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë [1, cò. 488]. Äî ö³º¿ ñòàä³¿ ñë³ä â³äíåñòè òàê³ åòàïè:
âèÿâëåííÿ ïðàâîïîðóøåííÿ; ñêëàäàííÿ ïðîòîêîëó ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë;
çä³éñíåííÿ ³íøèõ ïðîöåñóàëüíèõ ä³é [7].

Â³äïîâ³äíî äî ñò. 494 ÌÊ Óêðà¿íè ïðîòîêîë ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë
çà ïåðåì³ùåííÿ òîâàð³â ç ïîðóøåííÿì Ï²Â ìàº ì³ñòèòè òàê³ äàí³, çîêðåìà: äàòó
òà ì³ñöå éîãî ñêëàäåííÿ; ïîñàäó, ïð³çâèùå, ³ì’ÿ, ïî áàòüêîâ³ ïîñàäîâî¿ îñîáè, ÿêà
ñêëàëà ïðîòîêîë; íåîáõ³äí³ äëÿ ðîçãëÿäó ñïðàâè â³äîìîñò³ ïðî îñîáó, ÿêà
ïðèòÿãóºòüñÿ äî â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë, ÿêùî ¿¿ âñòàíîâëåíî;
ì³ñöå, ÷àñ â÷èíåííÿ, âèä òà õàðàêòåð ïîðóøåííÿ ìèòíèõ ïðàâèë; ïîñèëàííÿ íà ñò.
476 ÌÊ Óêðà¿íè çà òàêå ïîðóøåííÿ; ïð³çâèùà òà àäðåñè ñâ³äê³â, ÿêùî âîíè º;
â³äîìîñò³ ùîäî òîâàð³â, ùî ïîðóøóþòü Ï²Â; ³íø³ íåîáõ³äí³ äëÿ âèð³øåííÿ ñïðàâè
â³äîìîñò³.

Ïðîòîêîë ï³äïèñóºòüñÿ ïîñàäîâîþ îñîáîþ, ÿêà éîãî ñêëàëà, çà íàÿâíîñò³
îñîáè, ÿêà ïðèòÿãóºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ
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ïðàâèë, ïðîòîêîë ï³äïèñóºòüñÿ ³ ö³ºþ îñîáîþ, à çà íàÿâíîñò³ ñâ³äê³â – ³ ñâ³äêàìè.
Ïðîòîêîë ñêëàäàºòüñÿ ó äâîõ ïðèì³ðíèêàõ, îäèí ç ÿêèõ âðó÷àºòüñÿ ï³ä ðîçïèñêó
ïîðóøíèêó.

Àêöåíòóºìî, ùî ïðàö³âíèêè ìèòíèö³ ìîæóòü îôîðìèòè ïðîòîêîë ïðî ïîðó-
øåííÿ ìèòíèõ ïðàâèë çà ñò. 476 ÌÊ Óêðà¿íè ëèøå íà ï³äñòàâ³ âèñíîâêó åêñïåðòèçè,
ÿêà ìîæå ïðîâîäèòèñÿ ëèøå çà çãîäè ïðàâîâëàñíèêà àáî äåêëàðàíòà [1, cò. 399].
Ôàêòè÷íî, ÿê ñòâåðäæóº ².Â. Ñòðèæàê, çà íàÿâíîñò³ ïðàâîïîðóøåííÿ ó ìèòíèö³
íåìà æîäíèõ ä³ºâèõ ³íñòðóìåíò³â ïðîòèä³ÿòè éîìó àáî ç ïðè÷èíè íåáàæàííÿ ïðà-
âîâëàñíèêà àáî ç âàæêîñò³ äîâåäåííÿ ôàêòó ïîðóøåííÿ [8, c. 57].

Çàóâàæèìî, ùî ï³äñòàâàìè äëÿ ïîðóøåííÿ ñïðàâè ïðî ïîðóøåííÿ ìèòíèõ
ïðàâèë çàêîíîäàâåöü ââàæàº: áåçïîñåðåäíº âèÿâëåííÿ ïîñàäîâèìè îñîáàìè îðãàíó
äîõîä³â ³ çáîð³â ïîðóøåííÿ ìèòíèõ ïðàâèë; îô³ö³éí³ ïèñüìîâ³ ïîâ³äîìëåííÿ ïðî
â÷èíåííÿ îñîáîþ ïîðóøåííÿ ìèòíèõ ïðàâèë, îòðèìàí³ â³ä ïðàâîîõîðîííèõ îðãàí³â,
à òàêîæ îðãàí³â, ùî çä³éñíþþòü ìèòíèé, äåðæàâíèé ñàí³òàðíî-åï³äåì³îëîã³÷íèé,
âåòåðèíàðíî-ñàí³òàðíèé, ô³òî-ñàí³òàðíèé, åêîëîã³÷íèé òà ðàä³îëîã³÷íèé âèäè
êîíòðîëþ; îô³ö³éí³ ïèñüìîâ³ ïîâ³äîìëåííÿ ïðî â÷èíåííÿ ïîðóøåííÿ ìèòíèõ
ïðàâèë, îòðèìàí³ â³ä ìèòíèõ òà ïðàâîîõîðîííèõ îðãàí³â ³íîçåìíèõ äåðæàâ, à òà-
êîæ â³ä ì³æíàðîäíèõ îðãàí³çàö³é [1, cò. 319, 489, 491].

Äî òîãî æ ïîñàäîâà îñîáà ïðè ðîçãëÿä³ ñïðàâè ïðî ïîðóøåííÿ ìèòíèõ ïðà-
âèë çîáîâ’ÿçàíà ç’ÿñóâàòè: ôàêò â÷èíåííÿ àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåííÿ;
âèíí³ñòü îñîáè, ÿêà â÷èíèëà ïîðóøåííÿ; íàñòàííÿ â³êó, ç ÿêîãî ìîæíà ïðèòÿãòè
îñîáó äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³; îáñòàâèíè, ùî ïîì’ÿêøóþòü òà/àáî
îáòÿæóþòü â³äïîâ³äàëüí³ñòü; ï³äñòàâè äëÿ çâ³ëüíåííÿ îñîáè, ùî â÷èíèëà
ïðàâîïîðóøåííÿ, â³ä àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³; ³íø³ îáñòàâèíè, ùî ìàþòü
çíà÷åííÿ äëÿ ïðàâèëüíîãî âèð³øåííÿ ñïðàâè.

Ó ïðîâàäæåíí³ ñïðàâ ïðî ïîðóøåííÿ äîñë³äæóâàíèõ ìèòíèõ ïðàâèë ñóá’ºêòàìè
º: îñîáè, ÿê³ ïðèòÿãóþòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ
ïðàâèë, òîáòî âëàñíèê òîâàðó, ùî ïîðóøóº Ï²Â òà çà íàÿâíîñò³ éîãî ïðåäñòàâíèê
(ìèòíèé áðîêåð, óïîâíîâàæåíà íà òå îñîáà); ïðàâîâëàñíèê àáî éîãî ïðåäñòàâíèê
(ïàòåíòíèé ïîâ³ðåíèé, óïîâíîâàæåíà íà òå îñîáà); çàõèñíèêè; ïðåäñòàâíèêè îðãàí³â
äîõîä³â ³ çáîð³â; ñâ³äêè; åêñïåðòè; ïåðåêëàäà÷³; ïîíÿò³ [1, cò. 497].

Â³äïîâ³äíî äî ñò. 498 ÌÊ Óêðà¿íè îñîáè, ÿê³ ïðèòÿãóþòüñÿ äî àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë ï³ä ÷àñ ðîçãëÿäó ñïðàâè ïðî ïî-
ðóøåííÿ ìèòíèõ ïðàâèë ó îðãàí³ äîõîä³â ³ çáîð³â àáî ñóä³ ìàþòü ïðàâî çíàéîìèòèñÿ
ç ìàòåð³àëàìè ñïðàâè, ðîáèòè ç íèõ âèòÿãè, îäåðæóâàòè êîï³¿ ð³øåíü, ïîñòàíîâ òà
³íøèõ äîêóìåíò³â, ùî º ó ñïðàâ³, áóòè ïðèñóòí³ìè ï³ä ÷àñ ðîçãëÿäó ñïðàâè â îð-
ãàí³ äîõîä³â ³ çáîð³â òà áðàòè ó÷àñòü ó ñóäîâèõ çàñ³äàííÿõ, ïîäàâàòè äîêàçè, áðàòè
ó÷àñòü ó ¿õ äîñë³äæåíí³, çàÿâëÿòè êëîïîòàííÿ òà â³äâîäè, ï³ä ÷àñ ðîçãëÿäó ñïðàâè
êîðèñòóâàòèñÿ þðèäè÷íîþ äîïîìîãîþ çàõèñíèêà, âèñòóïàòè ð³äíîþ ìîâîþ ³
êîðèñòóâàòèñÿ ïîñëóãàìè ïåðåêëàäà÷à, äàâàòè óñí³ ³ ïèñüìîâ³ ïîÿñíåííÿ, ïîäàâàòè
ñâî¿ äîâîäè, ì³ðêóâàííÿ òà çàïåðå÷åííÿ, îñêàðæóâàòè ïîñòàíîâè îðãàíó äîõîä³â ³
çáîð³â, ñóäó, à òàêîæ êîðèñòóâàòèñÿ ³íøèìè ïðàâàìè, íàäàíèìè ¿ì çàêîíîì.

Âèð³øåííÿ ñïðàâè õàðàêòåðèçóºòüñÿ òàêèìè åòàïàìè, ÿê: ï³äãîòîâêà ñïðàâè
äî ðîçãëÿäó òà ïåðåäà÷à ìàòåð³àë³â äî ñóäó; ðîçãëÿä ñóäîì ñïðàâè ïî ñóò³; ïðèéíÿòòÿ
ñóäîì ð³øåííÿ ïî ñïðàâ³ (âèíåñåííÿ ïîñòàíîâè).
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Ñïðàâà ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë ðîçãëÿäàºòüñÿ çà ì³ñöåçíàõîäæåííÿì
îðãàíó äîõîä³â ³ çáîð³â ó ï’ÿòíàäöÿòèäåííèé ñòðîê ç äíÿ îòðèìàííÿ ïîñàäîâîþ
îñîáîþ îðãàíó äîõîä³â ³ çáîð³â àáî ñóäîì ìàòåð³àë³â, íåîáõ³äíèõ äëÿ âèð³øåííÿ
ñïðàâè. Êð³ì òîãî, ñïðàâà ðîçãëÿäàºòüñÿ ó ïðèñóòíîñò³ îñîáè, ÿêà ïðèòÿãóºòüñÿ
äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà öå ïðàâîïîðóøåííÿ, òà/àáî ¿¿ ïðåäñòàâíèêà.
Öÿ ñïðàâà òàêîæ ìîæå áóòè ðîçãëÿíóòà çà â³äñóòíîñò³ ïîðóøíèêà, ëèøå ó âèïàäêàõ,
ÿêùî º äàí³ ïðî ñâîº÷àñíå éîãî ñïîâ³ùåííÿ ïðî ì³ñöå ³ ÷àñ ðîçãëÿäó ñïðàâè ³ ÿê-
ùî â³ä íüîãî íå íàä³éøëî êëîïîòàííÿ ïðî ïåðåíåñåííÿ ðîçãëÿäó ñïðàâè. Ïðî ÷àñ
òà ì³ñöå ðîçãëÿäó ö³º¿ ñïðàâè â ñóäîâîìó ïîðÿäêó ñóä (ñóääÿ) ïîâ³äîìëÿº âëàñíèêà
òîâàðó, ùî ïîðóøóº Ï²Â, àáî éîãî óïîâíîâàæåíîãî ïðåäñòàâíèêà òà ìèòíèöþ,
ïîøòîâèì â³äïðàâëåííÿì ç ïîâ³äîìëåííÿì ïðî âðó÷åííÿ [1, cò. 524–526].

Çàóâàæèìî, ùî ðîçãëÿä ñóäîì ñïðàâ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë çà
ïåðåì³ùåííÿ êîíòðàôàêòíèõ òîâàð³â ìàº ñâî¿ îñîáëèâîñò³, çîêðåìà: ñïðàâà ïðî
ïîðóøåííÿ ìèòíèõ ïðàâèë ðîçãëÿäàºòüñÿ ñóääåþ îäíîîñîáîâî; ó ñïðàâ³ ïðî
ïîðóøåííÿ ìèòíèõ ïðàâèë ñóä ìîæå âèíîñèòè îäíó ç òàêèõ ïîñòàíîâ: ïðî ïðî-
âåäåííÿ äîäàòêîâî¿ ïåðåâ³ðêè, ïðî íàêëàäåííÿ àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ òà
ïðî çàêðèòòÿ ïðîâàäæåííÿ ó ñïðàâ³; ó ðàç³ ÿêùî çà ðåçóëüòàòàìè ïåðåâ³ðêè çà-
êîííîñò³ òà îá´ðóíòîâàíîñò³ ïîñòàíîâè ñóäó ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ
ïðàâèë öÿ ïîñòàíîâà áóäå ñêàñîâàíà, à ñïðàâà çàêðèòà, àáî àäì³í³ñòðàòèâíå ñòÿãíåííÿ
çà ïîðóøåííÿ ìèòíèõ ïðàâèë áóäå çì³íåíî, êîíô³ñêîâàí³ òîâàðè, ñóìà øòðàôó
àáî ¿¿ â³äïîâ³äíà ÷àñòèíà ïîâåðòàþòüñÿ îñîá³, ÿêà ïðèòÿãàëàñÿ äî àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë, àáî ¿¿ ïðåäñòàâíèêîâ³ [1, cò. 528].
Êð³ì òîãî, ÿêùî êîíô³ñêîâàí³ òîâàðè íåìîæëèâî ïîâåðíóòè â íàòóð³, ïîâåðòàºòüñÿ
¿õíÿ âàðò³ñòü çà âèðàõóâàííÿì ñóì íàëåæíèõ ìèòíèõ ïëàòåæ³â çà ñòàâêàìè, ùî
ä³ÿëè íà äåíü êîíô³ñêàö³¿. Ãðîøîâ³ êîøòè ïîâåðòàþòü îðãàíè, ùî çä³éñíþþòü
êàçíà÷åéñüêå îáñëóãîâóâàííÿ áþäæåòíèõ êîøò³â, ç äåðæàâíîãî áþäæåòó.

Äî ðå÷³, ïîñòàíîâà ñóäó ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë íàáèðàº
çàêîííî¿ ñèëè ï³ñëÿ çàê³í÷åííÿ ñòðîêó îñêàðæåííÿ ö³º¿ ïîñòàíîâè.

Îñêàðæåííÿ ïîñòàíîâè çä³éñíþºòüñÿ øëÿõîì îñêàðæåííÿ ïîñòàíîâè,
ïåðåãëÿäó ñïðàâè òà ïðèéíÿòòÿ ð³øåííÿ çà ðåçóëüòàòàìè ïåðåãëÿäó.

Çàóâàæèìî, ùî ïîñòàíîâà ñóäó ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë ìîæå
îñêàðæèòèñü îñîáîþ, ñòîñîâíî ÿêî¿ âîíà âèíåñåíà, ïðåäñòàâíèêîì òàêî¿ îñîáè àáî
îðãàíîì äîõîä³â ³ çáîð³â, ÿêèé çä³éñíþâàâ ïðîâàäæåííÿ ó ö³é ñïðàâ³ ïðîòÿãîì
äåñÿòè äí³â ç äíÿ âèíåñåííÿ ïîñòàíîâè. Òàêà ñêàðãà ðîçãëÿäàºòüñÿ ñóäîì ó äåñÿ-
òèäåííèé ñòðîê ç äíÿ ¿¿ íàäõîäæåííÿ [2, cò. 289, 292 ³ 293].

Çàêîíîäàâåöü äîçâîëÿº ïðè ïåðåãëÿä³ ñïðàâè ïåðåâ³ðèòè çàêîíí³ñòü ³ îá-
´ðóíòîâàí³ñòü âèíåñåíî¿ ïîñòàíîâè òà ïðèéíÿòè ñóäîì îäíå ç òàêèõ ð³øåíü: çàëè-
øèòè ïîñòàíîâó áåç çì³íè, à ñêàðãó áåç çàäîâîëåííÿ; ñêàñóâàòè ïîñòàíîâó ³ íàä³ñëàòè
ñïðàâó íà íîâèé ðîçãëÿä; ñêàñóâàòè ïîñòàíîâó ³ çàêðèòòÿ ñïðàâè. ßêùî áóäå
âñòàíîâëåíî, ùî ïîñòàíîâó âèíåñåíî ñóäîì, íåïðàâîìî÷íèì âèð³øóâàòè öþ ñïðàâó,
òî òàêà ïîñòàíîâà ñêàñîâóºòüñÿ ³ ñïðàâà íàäñèëàºòüñÿ íà ðîçãëÿä êîìïåòåíòíîãî
îðãàíó (ïîñàäîâî¿ îñîáè).

Âèêîíàííÿ ïîñòàíîâè ìîæëèâå øëÿõîì çâåðíåííÿ ð³øåííÿ äî âèêîíàííÿ,
äîáðîâ³ëüíîãî âèêîíàííÿ ð³øåííÿ, ïðèìóñîâîãî âèêîíàííÿ ð³øåííÿ.
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Ùî ñòîñóºòüñÿ ñòðîê³â íàêëàäàííÿ àäì³í³ñòðàòèâíèõ ñòÿãíåíü, òî â³äïîâ³äíî
äî ñò. 476 ÌÊ Óêðà¿íè øòðàô òà êîíô³ñêàö³ÿ íàêëàäàºòüñÿ íà ïîðóøíèêà ìèòíèõ
ïðàâèë íå ï³çí³øå, í³æ ÷åðåç ø³ñòü ì³ñÿö³â ç äíÿ â÷èíåííÿ ïðàâîïîðóøåííÿ, à â
ðàç³ ðîçãëÿäó ñóäàìè ñïðàâ ïðî òðèâàþ÷³ ïîðóøåííÿ ìèòíèõ ïðàâèë, – íå ï³çí³øå,
í³æ ÷åðåç ø³ñòü ì³ñÿö³â ç äíÿ âèÿâëåííÿ öèõ ïðàâîïîðóøåíü [1, cò. 465].

Øòðàô ñïëà÷óºòüñÿ ïîðóøíèêîì ìèòíèõ ïðàâèë ó ñòðîê íå ï³çí³øå í³æ
15 äí³â ç äíÿ âðó÷åííÿ àáî íàä³ñëàííÿ éîìó êîï³¿ ïîñòàíîâè (ð³øåííÿ) ñóäó ïðî
íàêëàäåííÿ øòðàôó. Â³í âíîñèòü äî Äåðæàâíîãî áþäæåòó êîøòè â ïîðÿäêó, âñòà-
íîâëåíîìó çàêîíîäàâñòâîì Óêðà¿íè. Ó ðàç³ íå ñïëàòè øòðàôó ó âèçíà÷åíèé ñòðîê,
ïîñòàíîâà ñóäó íàäñèëàºòüñÿ äëÿ ïðèìóñîâîãî âèêîíàííÿ äî â³ää³ëó äåðæàâíî¿
âèêîíàâ÷î¿ ñëóæáè çà ì³ñöåì ïðîæèâàííÿ àáî ðîáîòè ïîðóøíèêà àáî çà ì³ñ-
öåçíàõîäæåííÿì éîãî ìàéíà. Ïîñòàíîâà ñóäó (ñóää³), ïî ÿê³é ñòÿãíåííÿ øòðàôó
ïðîâåäåíî ïîâí³ñòþ, ç â³äì³òêîþ ïðî âèêîíàííÿ ïîâåðòàºòüñÿ äî ñóäó, ùî âèí³ñ
ïîñòàíîâó [1, cò. 539 ³ 540].

Âèêîíàííÿ ïîñòàíîâè ñóäó ïðî íàêëàäåííÿ àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ çà
ïîðóøåííÿ ìèòíèõ ïðàâèë ó ÷àñòèí³ êîíô³ñêàö³¿ âèêîíóºòüñÿ äåðæàâíèì
âèêîíàâöåì â óñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Ó ðàç³ íåìîæëèâîñò³ êîíô³ñêàö³¿
òîâàð³â ó ïîðóøíèê³â ìèòíèõ ïðàâèë äåðæàâíèì âèêîíàâöåì çà ð³øåííÿì ñóäó
ìîæå ñòÿãóâàòèñÿ âàðò³ñòü öèõ òîâàð³â. Âèòðàòè îðãàíó äîõîä³â ³ çáîð³â, ïîâ’ÿçàí³
ç³ çáåð³ãàííÿì òîâàð³â, ùîäî ÿêèõ ïðèéíÿòî ïîñòàíîâó ïðî êîíô³ñêàö³þ, äî
ìîìåíòó âèíåñåííÿ òàêî¿ ïîñòàíîâè ìàþòü áóòè â³äøêîäîâàí³ ïðàâîïîðóøíèêîì.
Ïîðÿäîê â³äøêîäóâàííÿ çàçíà÷åíèõ âèòðàò âñòàíîâëþºòüñÿ öåíòðàëüíèì îðãàíîì
âèêîíàâ÷î¿ âëàäè, ùî çàáåçïå÷óº ôîðìóâàííÿ òà ðåàë³çóº äåðæàâíó ïîäàòêîâó ³
ìèòíó ïîë³òèêó. Ðîçì³ð ñóìè, ùî ï³äëÿãàº â³äøêîäóâàííþ, ðîçðàõîâóºòüñÿ â ïî-
ðÿäêó, ïåðåäáà÷åíîìó çàêîíîäàâñòâîì Óêðà¿íè äëÿ âèçíà÷åííÿ ñîá³âàðòîñò³ ïëàòíèõ
ïîñëóã. Ïîñòàíîâà ïðî íàêëàäåííÿ àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ çà ïîðóøåííÿ
ìèòíèõ ïðàâèë íà îñ³á, ÿê³ ïðîæèâàþòü àáî ïåðåáóâàþòü çà ìåæàìè Óêðà¿íè,
âèêîíóºòüñÿ çà ðàõóíîê ìàéíà öèõ îñ³á, ùî çíàõîäèòüñÿ íà òåðèòîð³¿ Óêðà¿íè. Ó
ðàç³ â³äñóòíîñò³ â íèõ ìàéíà â Óêðà¿í³ ïîðÿäîê âèêîíàííÿ òàêî¿ ïîñòàíîâè âè-
çíà÷àºòüñÿ çàêîíîäàâñòâîì Óêðà¿íè òà óêëàäåíèìè â³äïîâ³äíî äî çàêîíó ì³æ-
íàðîäíèìè äîãîâîðàìè Óêðà¿íè ç äåðæàâàìè, íà òåðèòîð³¿ ÿêèõ ïðîæèâàþòü àáî
ïåðåáóâàþòü ö³ îñîáè [1, cò. 541 ³ 542].

Àäì³í³ñòðàòèâíî-ïðàâîâèé çàõèñò Ï²Â, ÿê ââàæàº Ã.Â. Êîð÷åâíèé, º ùå äîñèòü
ìîëîäèì ³ ôîðìóºòüñÿ íà äåç³íòåãðàö³éíèõ çàñàäàõ, é òîìó âèíèêàº êîíêóðåíö³ÿ
ïðàâîâèõ íîðì. Òîìó, íà äóìêó â÷åíîãî, ð³çí³ îðãàíè ìîæóòü ïî-ð³çíîìó êâàë³ô³-
êóâàòè îäíå é òå æ ïðàâîïîðóøåííÿ, ùî íå ñïðèÿº í³ ºäíîñò³ ïðàêòèêè çàñòîñóâàííÿ
àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà, í³ çàõèñòó Ï²Â. ² ÿê íàñë³äîê, ïðîâàäæåííÿ ó
öèõ ñïðàâàõ çàòÿãóºòüñÿ, ðîçãëÿä ó ñóäàõ ïî ñóò³ òåæ, ñóäè ïðèéìàþòü ð³øåííÿ
ïðî ïðèïèíåííÿ ñïðàâ ó çâ’ÿçêó ç ïåðåá³ãîì ñòðîê³â ïðèòÿãíåííÿ äî àäì³í³ñòðà-
òèâíî¿ â³äïîâ³äàëüíîñò³. Ïðîòå, íåçâàæàþ÷è íà íåãàòèâí³ ìîìåíòè ó ñôåð³ çàõèñòó
Ï²Â, íàóêîâåöü â³äì³÷àº é ïîçèòèâí³ ìîìåíòè äî ÿêèõ â³í â³äíîñèòü: îïåðàòèâí³ñòü
ðîçãëÿäó ñïðàâ, ùî ñòâîðþº îá’ºêòèâí³ ìîæëèâîñò³ äëÿ øâèäêîãî ïîíîâëåííÿ
ïîðóøåíèõ ïðàâ; çàçíà÷åíèé ïîðÿäîê çàñòîñîâóºòüñÿ äëÿ âèð³øåííÿ êàòåãîð³é
ñïîð³â, ÿê³ âèíèêàþòü â îñíîâíîìó íà ñòàä³¿ îôîðìëåííÿ ïðàâ íà îá’ºêòè Ï²Â,
çîêðåìà âèíàõîäè, êîðèñí³ ìîäåë³, ïðîìèñëîâ³ çðàçêè, çíàêè äëÿ òîâàð³â ³ ïîñëóã;
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ñïðàâè ðîçãëÿäàþòüñÿ íà ï³äñòàâ³ ñïåö³àëüíî¿ ïðîöåäóðè, ñïðîùåíî¿ ïîð³âíÿíî ç
öèâ³ëüíèì ñóäî÷èíñòâîì, ùî âèêëþ÷àº á³ëüø³ñòü ïðîöåñóàëüíèõ ä³é [9, c. 14].

Îòæå, ï³äñóìîâóþ÷è, ìîæåìî çàçíà÷èòè, ùî äî âèçíà÷åííÿ ïîíÿòòÿ “ïðî-
âàäæåííÿ ó ñïðàâàõ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë” ó íàóêîâîìó ñåðåäîâèù³
âèä³ëÿºòüñÿ äâà ï³äõîäè: ÿê ð³çíîâèä àäì³í³ñòðàòèâíîãî ïðîâàäæåííÿ, ïîðÿäîê
ðåàë³çàö³¿ ÿêîãî ðåãëàìåíòîâàíèé àäì³í³ñòðàòèâíèì òà ìèòíèì çàêîíîäàâñòâîì,
òà ñóêóïí³ñòü ïåâíèõ ïðîöåñóàëüíèõ, þðèäè÷íî âàãîìèõ ä³é ç áîêó ó÷àñíèê³â
òàêîãî ïðîâàäæåííÿ ùîäî ðåàë³çàö³¿ ¿õ ïðàâ ³ âèêîíàííÿ âçàºìíèõ îáîâ’ÿçê³â.

Êð³ì òîãî, ïðîâàäæåííÿ ó ñïðàâ³ ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë çà ñò. 476
ÌÊ Óêðà¿íè âêëþ÷àº â ñåáå âèêîíàííÿ ïðîöåñóàëüíèõ ä³é, çîêðåìà: ñêëàäàííÿ
ïðîòîêîëó ïðî ïîðóøåííÿ ìèòíèõ ïðàâèë; îïèòóâàííÿ îñ³á, ÿê³ ïðèòÿãàþòüñÿ äî
àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë, ñâ³äê³â, ³íøèõ
îñ³á; âèòðåáóâàííÿ äîêóìåíò³â, íåîáõ³äíèõ äëÿ ïðîâàäæåííÿ ó ñïðàâ³ ïðî ïîðóøåííÿ
ìèòíèõ ïðàâèë, àáî íàëåæíèì ÷èíîì çàâ³ðåíèõ ¿õ êîï³é ÷è âèòÿã³â ç íèõ; òèì÷àñîâå
âèëó÷åííÿ òîâàð³â, òðàíñïîðòíèõ çàñîá³â òà äîêóìåíò³â íà íèõ; ìèòíå îáñòåæåííÿ;
ïðåä’ÿâëåííÿ òîâàð³â, òðàíñïîðòíèõ çàñîá³â ³ äîêóìåíò³â äëÿ âï³çíàííÿ; åêñïåðòèçà;
âçÿòòÿ ïðîá òà çðàçê³â äëÿ ïðîâåäåííÿ äîñë³äæåííÿ (àíàë³çó, åêñïåðòèçè); ðîçãëÿä
ñïðàâè; âèíåñåííÿ ïîñòàíîâè òà ¿¿ ïåðåãëÿä ó çâ’ÿçêó ç îñêàðæåííÿì.
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STAGES OF PROCEEDINGS IN CASES OF VIOLATION
OF CUSTOMS RULES UNDER ART. 476 CC OF UKRAINE

The article discloses the content of proceedings in cases of violation of customs
rules in the fact of movement of goods across the customs border of Ukraine, violating
intellectual property rights. The stage of proceedings in cases of violation of customs
rules under art. 476 of the CC of Ukraine, namely: a case; solution to a case; appeal of
a ruling; execution of the ruling. It was established that the opening of a case begins
with the detection of an offense, drafting a protocol on violation of customs rules and
other procedural actions. It is determined that the decision of the case is characterized
by the preparation of the case materials and their transfer to court, the court examination
of the case on the merits and the court’s decision on the case. Specifies that the appeal
of the ruling is carried out by appealing the ruling, reviewing the case and taking a
decision on the results of the review. It was found out that execution of the resolution
is possible due to: the decision to execute, the voluntary execution of the decision and
the enforcement of the decision. The subjects in proceedings on violation of customs
rules on the fact of transportation of counterfeit goods are considered. It is accentuated
that proceedings in violation of customs rules under Art. 476 of the Criminal Code of
Ukraine includes the execution of procedural actions, in particular: drafting of a protocol
on violation of customs rules; a survey of persons who are being brought to administrative
responsibility for violation of customs rules, witnesses, other persons; requesting documents
necessary for proceedings in violation of customs rules or duly certified copies thereof
or extracts from them; temporary seizure of goods, vehicles and documents on them;
customs inspection; presentation of goods, vehicles and documents for identification;
expertise; taking samples and samples for research (analysis, examination); consideration
of the case; passing a resolution and reviewing it in connection with the appeal.

Keywords: proceedings, violation of customs rules, intellectual property rights.
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ÎÑÎÁËÈÂÎÑÒ² ÎÖ²ÍÊÈ ÐÈÇÈÊ²Â ² ÇÀÃÐÎÇ,
ÏÎÂ’ßÇÀÍÈÕ ²Ç Ì²ÃÐÀÖ²ÉÍÈÌÈ ÏÐÎÖÅÑÀÌÈ

Â ÓÊÐÀ¯Í²

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ìîæëèâîñò³ ôîðìóâàííÿ òà ðîçâèòêó åôåêòèâíî¿
ñèñòåìè ïðîòèä³¿ çàãðîçàì òà ðèçèêàì, ïîâ’ÿçàíèì ³ç ì³ãðàö³éíèìè ïðîöåñàìè.
Äîñë³äæåíî îñîáëèâîñò³ îö³íêè ðèçèê³â ÿê íåîáõ³äíî¿ óìîâè äëÿ ïîïåðåäæåííÿ çà-
ãðîç ó ñôåð³ ì³ãðàö³¿. Ðîçãëÿíóòî ìåòîäîëîã³þ îö³íþâàííÿ ðèçèê³â, ÿê³ ìîæíà çà-
ïðîïîíóâàòè äëÿ âèçíà÷åííÿ ð³âíÿ çàãðîç ì³ãðàö³éíîãî õàðàêòåðó â îêðåìèõ ðåã³îíàõ
Óêðà¿íè òà ñâ³òó. Âèÿâëåíî íîâ³ ï³äõîäè äî îö³íêè ì³ãðàö³éíèõ ðèçèê³â, à òàêîæ
âñòàíîâëåíî øëÿõè ¿õ îïòèì³çàö³¿, âèðàæåí³ â îö³íö³ âïëèâó ì³ãðàö³¿ íà åêîíîì³÷íó
ñêëàäîâó.

Êëþ÷îâ³ ñëîâà: ì³ãðàö³éí³ ðèçèêè, ì³ãðàö³ÿ íàñåëåííÿ, ì³ãðàö³éíà ïîë³òèêà,
äâî¿ñòèé õàðàêòåð ì³ãðàö³éíî¿ ïîë³òèêè.

Ãëîáàë³çàö³éí³ ïðîöåñè â ïîºäíàíí³ ç³ ñòð³ìêèìè çì³íàìè â ïîë³òè÷íèõ òà
åêîíîì³÷íèõ ñèñòåì ñïðèÿëè ð³çê³é ³íòåíñèô³êàö³¿ ì³ãðàö³éíèõ ïîòîê³â òà ïðèçâåëè
äî ôîðìóâàííÿ ïðèíöèïîâî íîâî¿ ì³ãðàö³éíî¿ ñèòóàö³¿ ÿê â Óêðà¿í³, òàê ³ â ñâ³ò³.
Òàê, çàãàëüíà ÷èñåëüí³ñòü ì³æíàðîäíèõ ì³ãðàíò³â íà ñâ³òîâîìó ð³âí³ çà îñòàíí³
ï³â ñòîë³òòÿ çá³ëüøèëàñÿ á³ëüø í³æ ó òðè ðàçè (ç 82,46 ìëí ó 1960 ð. äî 280 ìëí ÷îë.
ó 2019 ð.), à ³íîçåìí³ ãðîìàäÿíè ñòàëè íåâ³ä’ºìíîþ ÷àñòèíîþ æèòòÿ âñ³õ êðà¿í
ñâ³òó [1].

Ïåðåòâîðåííÿ ì³ãðàö³éíèõ ïîòîê³â ó ãëîáàëüíå ÿâèùå, ùî ñòâîðþº íèçêó
çàãðîç òà ðèçèê³â äëÿ ñâ³òîâîãî ñï³âòîâàðèñòâà, çóìîâèëè çá³ëüøåííÿ ³íòåðåñó äî
ïðîáëåì ì³ãðàö³¿ ç áîêó â÷åíèõ, äåðæàâíèõ òà ïîë³òè÷íèõ ä³ÿ÷³â, ãðîìàäñüêèõ
îðãàí³çàö³é òà ³íøèõ íå áàéäóæèõ äî ïðîáëåì ëþäñòâà. Âñå öå òà áàãàòî ³íøèõ
ïðîáëåì ñòâîðèëî ïîòðåáó ó âäîñêîíàëåíí³ ³íñòðóìåíò³â ðåãóëþâàííÿ ì³ãðàö³éíèõ
ïðîöåñ³â íà ð³çíèõ ð³âíÿõ, çîêðåìà îïòèì³çàö³¿ ì³ãðàö³éíî¿ ïîë³òèêè ç âèêîðè-
ñòàííÿì ñèñòåìè ì³æíàðîäíèõ äîãîâîð³â, óãîä òà ³íøèõ äâîñòîðîíí³õ òà áàãàòîñòî-
ðîíí³õ íîðìàòèâíî-ïðàâîâèõ àêò³â ³ç ðåãóëþâàííÿ ïåðåì³ùåíü íàñåëåííÿ. Íåîá-
õ³äíîþ óìîâîþ äëÿ òàêèõ ä³é º âèçíà÷åííÿ íå ëèøå ïîäàëüøîãî ðîçâèòêó öüîãî
ÿâèùà, à é ïðîãíîç ðîçâèòêó ïîä³é, ùî ç íèì ïîâ’ÿçàí³. Òîìó äëÿ âèð³øåííÿ ïè-
òàíü ïðîãíîçóâàííÿ ì³ãðàö³éíèõ ðèçèê³â íåîáõ³äíî çàáåçïå÷èòè ôàõ³âö³â-àíàë³òèê³â
íå ëèøå íîðìàòèâíèìè äîêóìåíòàìè, à é ìåòîäîëîã³ºþ îö³íþâàííÿ ðèçèê³â, ùî
ìàº îêðåìó ñïåöèô³êó.

Ìåòîþ ñòàòò³ º àíàë³ç ñó÷àñíèõ íàïðàöþâàíü ùîäî îö³íþâàííÿ ðèçèê³â â
åêîíîì³÷í³é, âèðîáíè÷³é ³ âîºíí³é ñôåðàõ òà ìîæëèâî¿ ³íòåãðàö³¿ òàêèõ ñèñòåì
îö³íêè ðèçèê³â ó ñèñòåìó ïðîòèä³¿ íåëåãàëüíî¿ ì³ãðàö³¿ òîùî.
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Ñüîãîäí³ ãîëîâíèì ñóá’ºêòîì ðåãóëþâàííÿ ì³ãðàö³éíèõ ïðîöåñ³â â Óêðà¿í³
º Äåðæàâíà ì³ãðàö³éíà ñëóæáà Óêðà¿íè, ÿêà ùå ïðàöþº íàä ñòâîðåííÿì åôåêòèâíî¿
ìåòîäîëîã³¿ îö³íþâàííÿ ì³ãðàö³éíèõ ðèçèê³â. Êð³ì òîãî, ì³æíàðîäí³ äîñë³äæåííÿ
ó ö³é ñôåð³ òàêîæ ïîäåêóäè çàõîäÿòü ó ãëóõèé êóò. Ðåçóëüòàòè òàêîãî áåçñèëëÿ
ïåðåä ì³ãðàö³éíèìè çàãðîçàìè ìîæíà ñïîñòåð³ãàòè â ªâðîï³ òà áàãàòüîõ ðîçâèíåíèõ
êðà¿íàõ ñâ³òó, ùî ðîáèòü öå äîñë³äæåííÿ àêòóàëüíèì òà ñóñï³ëüíî çíà÷óùèì.

Ð³çí³ çàäà÷³, ïîâ’ÿçàí³ ç îö³íþâàííÿì ðèçèê³â, ìàþòü ìàéæå ñõîæ³ øëÿõè
ðåàë³çàö³¿. Â³äì³íí³ñòþ çàëèøàºòüñÿ ëèøå âèá³ð ìåòîäîëîã³¿, ùî çàëåæèòü â³ä ³í-
ôîðìàö³¿, ÿêó ïîòð³áíî îïðàöþâàòè. Òîìó îö³íêà ðèçèê³â, ïîâ’ÿçàíèõ ³ç ì³ãðà-
ö³éíèìè ïðîöåñàìè, íå º âèíÿòêîì. Íåâèð³øåíîþ ïðîáëåìîþ çàëèøàºòüñÿ ëèøå
âèá³ð îïòèìàëüíèõ êðèòåð³¿â îö³íþâàííÿ çàãðîç, ùî äîñèòü ÷àñòî º ïðèõîâàíèìè.
Òàê, íàïðèêëàä, ³ìïîðò ì³ãðàíò³â ìîæå áóòè ïîçèòèâíèì ÿâèùåì, ùî ìîæíà
âèêîðèñòîâóâàòè ÿê íîâ³ ìîæëèâîñò³ äëÿ ðîçâèòêó ðèíêó ïðàö³. Âîäíî÷àñ çàãðîçè
ó âèãëÿä³ âíóòð³øí³õ çëî÷èííèõ ôîðìóâàíü, çîêðåìà é òåðîðèñòè÷íèõ, íåñïðèé-
íÿòòÿ êóëüòóðè òàêèõ ì³ãðàíò³â íàñåëåííÿì êðà¿íè, ùî òàêîæ ìîæå ïðèçâåñòè äî
êîíôë³êòíèõ ÿâèù, ìîæíà ðîçãëÿäàòè ÿê íåãàòèâíèé ¿¿ á³ê. Öå çóìîâëåíî ïåâíîþ
íåîäíîçíà÷í³ñòþ ñàìî¿ ì³ãðàö³¿.

Ñàìå òàêèé ïîäâ³éíèé õàðàêòåð ì³ãðàö³¿, ÿê ïîêàçàëî äîñë³äæåííÿ ì³ãðàö³éíèõ
ïðîöåñ³â, ÿêå ïðîâîäèëîñü â³ò÷èçíÿíèìè òà çàêîðäîííèìè â÷åíèìè, º ïî÷àòêîì
çàõîä³â â îáëàñò³ ðåãóëþâàííÿ ì³ãðàö³¿. Â³äïîâ³äíó äâî¿ñò³ñòü ìîæíà ñïîñòåð³ãàòè
íà òðüîõ ð³âíÿõ: íà ì³æíàðîäíîìó – ÿê ðåçóëüòàò ñóïåðå÷íîñòåé ì³æ ³íòåðåñàìè
ðîçâèíåíèõ êðà¿í, ì³æíàðîäíèõ îðãàí³çàö³é òà îêðåìèõ äåðæàâ; íà ðåã³îíàëüíî-
ìó – ó çâ’ÿçêó ç ïîñèëåííÿì ì³ãðàö³éíî¿ ïîë³òèêè ùîäî ãðîìàäÿí òðåò³õ êðà¿í;
íà ð³âí³ îêðåìèõ äåðæàâ – ÿê ïðîòèð³÷÷ÿ ì³æ ñîö³àëüíî-äåìîãðàô³÷íèìè òà åêî-
íîì³÷íèìè ³íòåðåñàìè, ç îäíîãî áîêó, à òàêîæ ì³ðêóâàííÿìè íàö³îíàëüíî¿ áåçïåêè,
ç ³íøîãî [2, 3, 4].

Ïîäâ³éí³ñòü ì³ãðàö³éíî¿ ïîë³òèêè íà íàö³îíàëüíîìó ð³âí³ òàêîæ ïðîÿâëÿºòüñÿ
â ïðîòèð³÷÷ÿõ åêîíîì³÷íîãî, äåìîãðàô³÷íîãî ³ ãåîïîë³òè÷íîãî õàðàêòåðó. Öå ìîæíà
ïîÿñíèòè òèì, ùî ³íòåðåñè äåìîãðàô³÷íîãî òà åêîíîì³÷íîãî ðîçâèòêó ÷àñòî ð³ç-
íÿòüñÿ ç ³íòåðåñàìè íàö³îíàëüíî¿ áåçïåêè, ñòâîðþþ÷è ïðè öüîìó ïåâí³ ðèçèêè.

Òîìó äëÿ ïîäîëàííÿ ïîäâ³éíîãî õàðàêòåðó ì³ãðàö³éíî¿ ïîë³òèêè, íàñàìïåðåä,
íåîáõ³äíî óñâ³äîìèòè, ùî çàáåçïå÷åííÿ ëåã³òèìíîãî ïîëÿ ì³æíàðîäíî¿ ì³ãðàö³¿
òà ðàö³îíàëüíå âèêîðèñòàííÿ íàÿâíî¿ ó ì³ãðàíò³â êâàë³ô³êàö³¿ ìîæå áóòè äîñÿãíóòî
ò³ëüêè çà äîïîìîãîþ ðîçóìíî¿ òà ñòðàòåã³÷íî âèâ³ðåíî¿ ì³ãðàö³éíî¿ ïîë³òèêè.

Çàãàëîì, ÿêùî ðîçãëÿäàòè ðèçèê ÿê ïîíÿòòÿ, òî éîãî ïðèéíÿòî ðîçóì³òè ó
âèãëÿä³ éìîâ³ðíîñò³ íàñòàííÿ ïåâíî¿ ïîä³¿, ÿêà ìîæå íåñòè íå ëèøå çàãðîçó àáî
íåáåçïå÷íå ÿâèùå. Òàê, ðèçèêè ìîæíà ïðåäñòàâèòè ó âèãëÿä³ âòðàòè ð³çíèõ ìîæ-
ëèâîñòåé, ÿê³ ñóá’ºêò ïåâíî¿ ä³ÿëüíîñò³ íå âèêîðèñòàâ ³ òèì ñàìèì âòðàòèâ ìîæëè-
â³ñòü äëÿ ðåàë³çàö³¿ ñâî¿õ çàïëàíîâàíèõ çàäà÷. Òîìó ðèçèêè â ì³ãðàö³éí³é ä³ÿëüíîñò³
íàéá³ëüø çóìîâëåí³ òàêèìè îáñòàâèíàìè, ùî ïåðåäáà÷èòè äîñèòü ñêëàäíî. À â³ä-
òàê ïåâí³ ñòàòèñòè÷í³ ³íñòðóìåíòè àáî ðîçðàõóíêîâî-òåõí³÷í³ ó ö³é ñôåð³ âèêîðè-
ñòàòè äîñèòü ñêëàäíî. Íàéá³ëüø îïòèìàëüíèìè äëÿ îö³íþâàííÿ ðèçèê³â, íà íàøó
äóìêó, ìîæíà ââàæàòè åêñïåðòí³ ìåòîäè, ³íôîðìàö³éíà áàçà ÿêèõ áóäóºòüñÿ íà
äîñâ³ä³ òà ³íòó¿ö³¿ åêñïåðò³â. Âèñîêèé ñòóï³íü íåâèçíà÷åíîñò³ â îö³íö³ ì³ãðàö³éíèõ
ðèçèê³â ìàþòü ïðàâîâ³ çàõîäè. Ïðè÷îìó ÿê ç áîêó êðà¿í, ùî ïðèéìàþòü ì³ãðàíò³â,
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òàê ³ ñâ³òîâî¿ ñï³ëüíîòè. Óêðà¿íà æ, íà â³äì³íó â³ä áàãàòüîõ äåðæàâ, ìàº äîñèòü
ëîÿëüíå ì³ãðàö³éíå çàêîíîäàâñòâî. Òàê, îñíîâó äëÿ íîðìàòèâíî¿ áàçè ç ïèòàíü
ðåãóëþâàííÿ ì³ãðàö³éíèõ ïðîöåñ³â ñòàíîâëÿòü ì³æíàðîäí³ äîãîâîðè, óãîäè, ðåêî-
ìåíäàö³¿ òà ³íø³ àêòè, ÿê³ ïðèéìàþòüñÿ íà ð³çíèõ çàñ³äàííÿõ òà êîíôåðåíö³ÿõ,
ùî ïðîâîäÿòüñÿ ï³ä åã³äîþ ïðîâ³äíèõ ì³æíàðîäíèõ îðãàí³çàö³é, ïåðåäóñ³ì, Îðãà-
í³çàö³¿ Îá’ºäíàíèõ Íàö³é. Îñîáëèâèé àêöåíò â óêðà¿íñüêîìó çàêîíîäàâñòâ³ çðîáëåíî
íà òðóäîâó ì³ãðàö³þ, îñê³ëüêè öåé àñïåêò ìàº íàéá³ëüøó éìîâ³ðí³ñòü ôîðìóâàííÿ
çàãðîçè äëÿ êðà¿íè ó âèãëÿä³ â³äòîêó âèñîêîêâàë³ô³êîâàíèõ êàäð³â.

Ç öüîãî ïðèâîäó ñë³ä çâåðíóòè óâàãó íà òå, ùî â Óêðà¿í³ âíàñë³äîê åì³ãðàö³éíèõ
ïðîöåñ³â ïîñòóïîâî çìåíøóºòüñÿ íàñåëåííÿ, îñîáëèâî â îñòàíí³é ÷àñ, ÷åðåç â³éñü-
êîâèé êîíôë³êò íà Ñõîä³ [5]. Òàê³ îçíàêè ìîæíà ðîçãëÿäàòè ÿê âíóòð³øí³ ðèçèêè,
ùî ñïîíóêàþòü óêðà¿íö³â áðàòè ó÷àñòü ó ì³æíàðîäíèõ ì³ãðàö³éíèõ ïðîöåñàõ.
Ïðîòå çàêîíîäàâåöü íå çàëèøèâ îñòîðîíü öþ ñôåðó, óõâàëèâøè Çàêîí “Ïðî çîâ-
í³øíþ òðóäîâó ì³ãðàö³þ” [6], äå âñòàíîâëåíî ïðàâîâ³ çàñàäè äåðæàâíîãî ðåãóëþ-
âàííÿ òðóäîâî¿ ì³ãðàö³¿ ³ ñîö³àëüíîãî çàõèñòó ãðîìàäÿí. Îñíîâó öüîãî Çàêîíó
ñêëàäàº Êîíñòèòóö³ÿ Óêðà¿íè òà çàêîíîäàâ÷³ àêòè, ñèíõðîí³çîâàí³ ç ì³æíàðîäíèìè
äîãîâîðàìè, çãîäó íà îáîâ’ÿçêîâ³ñòü ÿêèõ íàäàíî Âåðõîâíîþ Ðàäîþ Óêðà¿íè.
Íåçâàæàþ÷è íà çàçíà÷åíå, îö³íèòè ðèçèêè öüîãî ÿâèùà äîñèòü ñêëàäíî, îñê³ëüêè
â³äñóòí³ ñòàíäàðòèçîâàí³ êðèòåð³¿ îö³íþâàííÿ, à òàêîæ íå âèð³øåíî ïèòàííÿ
³íôîðìàö³éíîãî çàáåçïå÷åííÿ òàêî¿ ä³ÿëüíîñò³ äîñòîâ³ðíèìè äàíèìè. Ïðîòå ìîæíà
ç óïåâíåí³ñòþ âèä³ëèòè òîé ôàêò, ùî â Óêðà¿í³ º ãðóïà äåïðåñèâíèõ ðåã³îí³â, ÿê³
ç ïî÷àòêîì â³éñüêîâèõ ä³é íà ñõîä³ íàøî¿ êðà¿íè ñòàëè â³äð³çíÿòèñÿ åêîíîì³÷íèìè
ïîêàçíèêàìè, íåçâàæàþ÷è íà òå, ùî â ìèíóëîìó ïî íèçö³ âèðîáíèöòâ âîíè çàéìàëè
ïðîâ³äí³ ì³ñöÿ òà äåìîíñòðóâàëè â³äíîñíî âèñîê³ òåìïè ðîçâèòêó. Òîìó ñàìå åêî-
íîì³÷í³ ïîêàçíèêè ³ ìîæóòü âèñòóïàòè îäíèì ³ç êðèòåð³¿â îö³íêè ðèçèê³â ì³ãðàö³¿.
Ñïàä âèðîáíèöòâà, ïåðåäóñ³ì ó ïðîìèñëîâîñò³, ÿêèé ñóïðîâîäæóºòüñÿ çðîñòàííÿì
áåçðîá³òòÿ, çíèæåííÿì ð³âíÿ æèòòÿ, ïîøèðåííÿì íåãàòèâíèõ ñîö³àëüíèõ ÿâèù,
ð³çíèìè ïðîáëåìàìè â äåìîãðàô³÷í³é ñôåð³ (çðîñòàííÿ ñìåðòíîñò³, çíèæåííÿ
íàðîäæóâàíîñò³), âñå öå ñòâîðþº ïåðåäóìîâè äëÿ âèíèêíåííÿ ðèçèêó. Ñàìå õàðàêòåð
ì³ãðàö³éíèõ ïðîöåñ³â º íàéâàæëèâ³øèì ³íäèêàòîðîì íå ëèøå ì³ãðàö³éíèõ ðèçèê³â,
à é ñîö³àëüíèõ òà äåìîãðàô³÷íèõ ó ö³ëîìó.

Äåðæàâíîþ ì³ãðàö³éíîþ ñëóæáîþ Óêðà¿íè ïîñò³éíî âåäåòüñÿ ìîí³òîðèíã
ì³ãðàö³éíèõ ðèçèê³â. Îñíîâíèìè ñôåðàìè òàêîãî ìîí³òîðèíãó º äîñë³äæåííÿ
âíóòð³øíüî¿ ì³ãðàö³¿, àíàë³ç íåëåãàëüíî¿ (íåçàêîííî¿) ì³ãðàö³¿, âèâ÷åííÿ ì³ãðàö³¿
ó ñôåð³ íàäàííÿ ïðèòóëêó òà ñôåðè òðóäîâî¿ ì³ãðàö³¿. Ìåòîäîëîã³ÿ â òàêèõ ìîí³òî-
ðèíãîâèõ äîñë³äæåííÿõ íå çàçíà÷åíà. Ïðîòå ñàì³ ïðîãíîçè íàñòàííÿ çàãðîç ïðèñóòí³
[7]. Äåðæàâíà ì³ãðàö³éíà ñëóæáà çáèðàº ³íôîðìàö³þ ùîäî ìîæëèâèõ ïðÿìèõ,
àáî îïîñåðåäêîâàíèõ, ðåàëüíèõ ÷è ïîòåíö³éíèõ çàãðîç ì³ãðàö³¿. Çîêðåìà, äîñë³ä-
æóþòüñÿ ñâ³òîâ³ â³éñüêîâ³ êîíôë³êòè, åêîëîã³÷í³ òà òåõíîãåíí³ êàòàñòðîôè é ³íø³
ÿâèùà, ÿê³ ìîæóòü ñïðè÷èíèòè ïîò³ê á³æåíö³â â Óêðà¿íó. Îñîáëèâî ïðèâåðòàºòüñÿ
óâàãà äî ñóñ³äí³õ êðà¿í. Âñå öå äîñë³äæóºòüñÿ òà ðîáëÿòüñÿ âèñíîâêè ñòîñîâíî
ì³ãðàö³éíèõ çàãðîç. Òàêà ðîáîòà ïðîâîäèòüñÿ ³ íà ì³æíàðîäíîìó ð³âí³. Òàê, ñåðåä
ðåêîìåíäàö³é â ãàëóç³ ðåãóëþâàííÿ ì³æíàðîäíî¿ ì³ãðàö³¿, ÿê³ íàäàþòüñÿ ÎÎÍ
ñòîñîâíî âñåñâ³òíüîãî ïëàíó ä³é â îáëàñò³ íàðîäîíàñåëåííÿ, ì³ñòÿòüñÿ òàê³ ïîëî-
æåííÿ:
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– óðÿäè ³ ì³æíàðîäí³ îðãàí³çàö³¿ ìàþòü ïåðåäóñ³ì ïîëåãøóâàòè äîáðîâ³ëüí³
ì³æäåðæàâí³ ì³ãðàö³¿;

– óðÿäàì, ÿê³ ðîçãëÿäàþòü ì³æíàðîäíó ì³ãðàö³þ âàæëèâîþ äëÿ ¿õ ðîçâèòêó
â êîðîòêîñòðîêîâ³é àáî äîâãîñòðîêîâ³é ïåðñïåêòèâ³, ðåêîìåíäóºòüñÿ ïðîâîäèòè
äâîñòîðîíí³ àáî áàãàòîñòîðîíí³ êîíñóëüòàö³¿ ç ìåòîþ ãàðìîí³çàö³¿ ¿õ ïîë³òèêè â
ãàëóç³ ì³æíàðîäíî¿ ì³ãðàö³¿;

– ïðîáëåìè á³æåíö³â ³ âèìóøåíî ïåðåì³ùåíèõ îñ³á, â òîìó ÷èñë³ ¿õ ïðàâî íà
ïîâåðíåííÿ äîäîìó ³ ïðàâî íà ìàéíî, ìàþòü âðåãóëüîâóâàòèñÿ â³äïîâ³äíî äî
ïðèíöèï³â Ñòàòóòó ÎÎÍ, Çàãàëüíî¿ äåêëàðàö³¿ ïðàâ ëþäèíè òà ³íøèõ ì³æíàðîäíèõ
äîêóìåíò³â;

– êðà¿íè, ÿê³ ñòèêàþòüñÿ ç â³äòîêîì òðóäîâèõ ì³ãðàíò³â ³ áàæàþòü ñïðèÿòè
ïîâåðíåííþ ïðàö³âíèê³â, ìàþòü äîêëàäàòè çóñèëü äëÿ ñòâîðåííÿ ñïðèÿòëèâèõ
ìîæëèâîñòåé äëÿ ïðàöåâëàøòóâàííÿ íà íàö³îíàëüíîìó ð³âí³;

– êðà¿íè, ùî ïðèéìàþòü ì³ãðàíò³â, ïîâèíí³ çàáåçïå÷èòè íàëåæíå ìåäè÷íå
îáñëóãîâóâàííÿ äëÿ ì³ãðàíò³â ³ ÷ëåí³â ¿õ ñ³ìåé òà ãàðàíòóâàòè ¿õ ô³çè÷íó áåçïåêó;

– óðÿäè êðà¿í, ïðèéìàþòü ì³ãðàíò³â, ìàþòü ñïðèÿòè ïîñò³éíèì ì³ãðàíòàì
çáåð³ãàòè ñâîþ êóëüòóðíó ñïàäùèíó, â òîìó ÷èñë³ çà ðàõóíîê âèêîðèñòàííÿ ¿õ
ð³äíî¿ ìîâè [8].

Òàêèì ÷èíîì, îñíîâí³ çóñèëëÿ íà âèùîìó ð³âí³ ï³ä åã³äîþ ÎÎÍ ì³ñòÿòü
íàïðÿìè ä³é ùîäî âäîñêîíàëåííÿ óïðàâë³ííÿ ì³ãðàö³éíèìè ïðîöåñàìè, à òàêîæ
ñïðÿìîâàí³ íà âèëó÷åííÿ ìàêñèìàëüíî¿ êîðèñò³ ç ïðîöåñó ì³ãðàö³¿ ç ïîãëÿäó
ðîçâèòêó êðà¿í.

Ðàçîì ç òèì, àíàë³ç îñíîâíèõ ì³æäåðæàâíèõ äîêóìåíò³â ó ñôåð³ ðåãóëþâàííÿ
ì³ãðàö³éíèõ ïðîöåñ³â äîçâîëèâ âèÿâèòè òàêîæ ïîäâ³éíèé õàðàêòåð ì³ãðàö³éíî¿
ïîë³òèêè íà ãëîáàëüíîìó ð³âí³. Òàê, íàïðèêëàä, ³ñíóþòü ñóïåðå÷íîñò³ ì³æ îñíîâ-
íèìè êðà¿íàìè åì³ãðàö³¿ òà êðà¿íàìè ³ìì³ãðàö³¿. ßê íàñë³äîê, ï³äïèñàí³ íà ì³æ-
íàðîäíèõ êîíôåðåíö³ÿõ äîêóìåíòè ³ óãîäè ÷åðåç ¿õ ðàòèô³êàö³¿ íåçíà÷íîþ ê³ëüê³ñòþ
êðà¿í äîâã³ ðîêè íå ìîæóòü íàáðàòè ÷èííîñò³. Õàðàêòåðíèé ïðèêëàä – ñèòóàö³ÿ
ç ðàòèô³êàö³ºþ ì³æíàðîäíèõ êîíâåíö³é, ùî ñòîñóþòüñÿ òðóäÿùèõ ì³ãðàíò³â, çà÷³-
ïàþòü åêîíîì³÷í³ ³íòåðåñè îêðåìèõ äåðæàâ. Íàïðèêëàä, êîíâåíö³þ Ì³æíàðîäíî¿
îðãàí³çàö³¿ ïðàö³ (ÌÎÏ) â³ä 1949 ð. “Ïðî òðóäÿùèõ-ì³ãðàíò³â” ðàòèô³êóâàëè äî
ñüîãîäí³ ëèøå 26 % êðà¿í. Êîíâåíö³þ “Ïðî çëîâæèâàííÿ â ãàëóç³ ì³ãðàö³¿ òà çà-
áåçïå÷åííÿ òðóäÿùèì-ì³ãðàíòàì ð³âíîñò³ ìîæëèâîñòåé” ðàòèô³êóâàëè 12 % êðà¿í.
Ì³æíàðîäíà êîíâåíö³ÿ ïðî çàõèñò ïðàâ óñ³õ òðóäÿùèõ-ì³ãðàíò³â òà ÷ëåí³â ¿õ ñ³-
ìåé, ïðèéíÿòà ó 1990 ð., âñòóïèëà â ñèëó ëèøå ó 2003 ð. (äî ñüîãîäí³ ðàòèô³êîâàíà
êðà¿íàìè-ó÷àñíèöÿìè äîãîâîðó íà 24 % [9].

Òàêèì ÷èíîì, ïðè îö³íþâàíí³ ðèçèê³â ì³ãðàö³éíî¿ ïîë³òèêè íà ãëîáàëüíîìó
ð³âí³ ñë³ä âèä³ëèòè âàæëèâó îñîáëèâ³ñòü ñâ³òîâî¿ ñï³ëüíîòè, ÿêà ìàº âëàñíå
ñòàâëåííÿ äî ïðîáëåìè ì³æíàðîäíî¿ ì³ãðàö³¿. Ïðè öüîìó â äèñêóñ³ÿõ ç ïèòàíü
ì³ãðàö³¿ ïðîãëÿäàþòüñÿ òðè êëþ÷îâ³ ïðîáëåìè: íåäîñòàòíÿ ê³ëüê³ñòü äîñòîâ³ðíèõ
òà ïîâíèõ ñòàòèñòè÷íèõ äàíèõ; â³äñóòí³ñòü âñåîñÿæíî¿ òåîð³¿ ì³ãðàö³¿; íåïîâíå
ðîçóì³ííÿ ñóêóïíîñòåé âçàºìîçâ’ÿçê³â ì³æ ì³ãðàö³ºþ òà åêîíîì³÷íèìè,
ïîë³òè÷íèìè, åêîëîã³÷íèìè ôàêòîðàìè òîùî.

Òîìó äëÿ âðåãóëþâàííÿ ïèòàíü ì³ãðàö³¿ íåîáõ³äíî çàáåçïå÷èòè âèð³øåííÿ
çàçíà÷åíèõ ïðîáëåì íà ì³æíàðîäíîìó ð³âí³, ç ìåòîþ ôîðìóâàííÿ îá´ðóíòîâàíî¿
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ì³ãðàö³éíî¿ ïîë³òèêè òà ïðèéíÿòòÿ ð³øåíü ç óñ³õ àêòóàëüíèõ àñïåêò³â âçàºìîçâ’ÿçêó
ì³ãðàö³¿ ç ðîçâèòêîì êðà¿í, ùî ïðèéìàþòü ì³ãðàíò³â.

Ì³ãðàö³éí³ ðèçèêè ìàþòü ñïåöèô³÷í³ îñîáëèâîñò³, çóìîâëåí³ íå ëèøå îçíà-
êàìè íàÿâíîñò³ â³éñüêîâèõ êîíôë³êò³â àáî åêîëîã³÷íèìè êàòàñòðîôàìè, ùî ìîæíà
çàçäàëåã³äü ñïðîãíîçóâàòè òà áóòè ãîòîâèìè äî íèõ, à é ïåâíèìè ïîë³òè÷íèìè ³
åêîíîì³÷íèìè îáñòàâèíàìè. Óêðà¿íó ùå íå òîðêíóëèñÿ ò³ ì³ãðàö³éí³ òðóäíîù³,
ÿê³ çàðàç ïåðåæèâàº çíà÷íà ÷àñòèíà ªâðîïåéñüêèõ êðà¿í, ïðîòå íèçüê³ åêîíîì³÷í³
óìîâè äëÿ âèñîêîêâàë³ô³êîâàíèõ ôàõ³âö³â ñòâîðþþòü ïðåöåäåíò äî â³äòîêó êðàùèõ
ôàõ³âö³â ç Óêðà¿íè çà êîðäîí, à äåðæàâà íå âæèâàº çàõîä³â ùîäî ïîïåðåäæåííÿ
òàêèõ ðèçèê³â.

Ì³ãðàö³éí³ ðèçèêè ìàþòü ïîäâ³éíèé õàðàêòåð, ÿêèé ïðîÿâëÿºòüñÿ ó ïðîòè-
ð³÷÷ÿõ åêîíîì³÷íîãî, äåìîãðàô³÷íîãî òà ãåîïîë³òè÷íîãî õàðàêòåðó. Öå ìîæíà ïî-
ÿñíèòè òèì, ùî ³íòåðåñè äåìîãðàô³÷íîãî òà åêîíîì³÷íîãî ðîçâèòêó ÷àñòî ð³çíÿòüñÿ
ç ³íòåðåñàìè íàö³îíàëüíî¿ áåçïåêè. Òàê, ì³ãðàö³éí³ ðèçèêè ìåæóþòü ç òàêèìè
ïîçèòèâíèìè ÿâèùàìè, ÿê çá³ëüøåííÿ ðèíêó ïðàö³.

Ñâ³òîâà ñï³ëüíîòà äîñèòü ÷àñòî ìàº âëàñíå ñòàâëåííÿ äî ïðîáëåìè ì³æíàðîäíî¿
ì³ãðàö³¿, öå çóìîâëåíî ñêëàäí³ñòþ óçãîäæåííÿ ì³æ ñàìîþ ì³ãðàö³ºþ òà åêîíîì³÷-
íèìè, ïîë³òè÷íèìè, åêîëîã³÷íèìè òà ³íøèìè ôàêòîðàìè.
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FEATURES OF THREAT AND RISK ASSESSMENT   TO 
MIGRATION PROCESSES IN UKRAINE

This article discusses the possibilities of forming and developing an effective
system to counter the threats and the risks associated with migration processes. The
author investigates the features of risk assessment, as a prerequisite to prevent threats
in migration. The risk assessment methodology that can be proposed to determine the
level of migration threats in certain regions of Ukraine and the world is considered.
To this end, the history of the formation of a regulatory framework that oversees
migration at the domestic and international levels is examined. The phenomena of the
dual nature of migration policy at the global, national and local levels, which are due
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to the lack of a correlation between the interests of representatives of various political
and social groups, are analyzed.

 The author studied the regional characteristics of the risks associated with
migration processes. As a result, the regional characteristics of migration processes are
disclosed, the age and intellectual characteristics of the population are investigated;
the problems and causes of the outflow of youth are identified, so the possible
negative consequences of such processes are determined. The author discovered new
approaches to the assessment of migration risks and ways to optimize them, expressed
in assessing the impact of migration on the economic component.

The article revealed the influence of migration processes on the age and quality
of the population, which allowed us to study the risks of migration of the working
population. Based on the study of migration risks, the author proposed the priority
directions in migration policy at the national and regional levels. The main provisions
of the article can be used in developing the concept of migration policy of Ukraine
in the context of socio-economic development.

Keywords: migration risk, population migration, migration policy, dual nature
of migration policy.
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ÓÄÊ 343.415 (477)

Áóðá³é Àíàñòàñ³ÿ Â³êòîð³âíà,
çäîáóâà÷ ÄÍÄ² ÌÂÑ Óêðà¿íè,

 ïðîâ³äíèé þðèñêîíñóëüò ÄÍÄ²
 ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0003-4866-321X

ÇÀÃÀËÜÍÀ ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ ÎÇÍÀÊ ÇËÎ×ÈÍ²Â
ÏÐÎÒÈ ÂÈÁÎÐ×ÈÕ ÏÐÀÂ

Ó ñòàòò³ ïðîâîäèòüñÿ àíàë³ç îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ îçíàê çëî÷èí³â
ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí, ÿê³ äîçâîëÿþòü âèð³çíÿòè ¿õ ñåðåä óñüîãî ìàñèâó
çëî÷èííèõ ïîñÿãàíü. Ï³äêðåñëþºòüñÿ íåîäíîçíà÷í³ñòü òëóìà÷åííÿ ñêëàäîâèõ
õàðàêòåðèñòèê çàçíà÷åíèõ çëî÷èí³â. Íàãîëîøóºòüñÿ íà íåóçãîäæåíîñò³ ï³äõîä³â
äî ðîçóì³ííÿ îá’ºêòà çëî÷èí³â ó íàóö³ êðèì³íàëüíîãî ïðàâà. Àâòîðîì ï³äòðèìóºòüñÿ
ïîçèö³ÿ ùîäî ïîêëàäåííÿ â îñíîâó îá’ºêòíî¿ äåòåðì³íàö³¿ ñàìå ñóñï³ëüíèõ â³äíîñèí
ÿê íàéá³ëüø óí³âåðñàëüíî¿ êàòåãîð³¿. Îêðåñëþþòüñÿ íàÿâí³ â çàêîíîäàâñòâ³ ïðîáëåìè
ùîäî âèçíà÷åííÿ ñïåö³àëüíîãî ñóá’ºêòà îêðåìèõ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ
ãðîìàäÿí.

Êëþ÷îâ³ ñëîâà: âèáîð÷³ ïðàâà, ñóñï³ëüí³ â³äíîñèíè, ñêëàä çëî÷èíó, îá’ºêò
ïîñÿãàííÿ, ä³ÿííÿ, óìèñåë.

Îäí³ºþ ç íåãàòèâíèõ ðèñ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ º óòðóäíåíèé ïðîöåñ
¿õ âèÿâëåííÿ òà ðîçñë³äóâàííÿ. Çàçíà÷åíå â³äîáðàæàºòüñÿ ³ ó ïðàâîçàñòîñîâí³é
ïðàêòèö³. Öå ìîæíà ïîâ’ÿçàòè ÿê ³ç ñïåöèô³÷í³ñòþ ìåõàí³çìó â÷èíåííÿ òàêèõ
çëî÷èí³â, ¿õ ëàòåíòí³ñòþ, òàê ³ ç³ ñêëàäí³ñòþ âèêîðèñòàííÿ êðèì³íàëüíî-ïðàâîâèõ
íîðì, ñïðÿìîâàíèõ íà îõîðîíó âèáîð÷èõ ïðàâ â³ä ïîñÿãàíü.

Äîñë³äæóþ÷è çëî÷èíè ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí ÿê ðîäîâîãî ïîíÿòòÿ,
íå ìîæíà îìèíóòè âàæëèâå çíà÷åííÿ, ÿêå çàêîíîäàâåöü  âèçíà÷èâ äëÿ ö³º¿ êàòåãîð³¿
ïðàâîïîðóøåíü, çàêð³ïèâøè â³äïîâ³äàëüí³ñòü çà ¿õ ó÷èíåííÿ ó ìåæàõ îäíîãî ç
ïåðøèõ ðîçä³ë³â îñíîâíî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ
Óêðà¿íè). Ïðè öüîìó, çâàæàþ÷è íà ïðèíöèï ãðóïóâàííÿ ðîçä³ë³â îñîáëèâî¿ ÷àñòèíè
ÊÊ Óêðà¿íè çà ðîäîâèì îá’ºêòîì ïîñÿãàííÿ, çäèâóâàííÿ âèêëèêàº ïîºäíàííÿ
òàêèõ çëî÷èí³â ³ç ïîñÿãàííÿìè íà òðóäîâ³, îñâ³òí³ ÷è ñ³ìåéí³ ïðàâà. Êîë³ç³éí³ñòü
ñïîñòåð³ãàºòüñÿ ³ ó â³äíåñåíí³ öèõ ïðàâ äî “³íøèõ îñîáèñòèõ ïðàâ ³ ñâîáîä ëþäèíè
³ ãðîìàäÿíèíà”, îñê³ëüêè òàêå ãðóïóâàííÿ ÿâíî ñóïåðå÷èòü ôóíäàìåíòàëüíèì
ïðàâîâèì óÿâëåííÿì ïðî ïðàâà ëþäèíè [1, c. 169; 2, c. 181]. Çàçíà÷åíå çóìîâëþº
íåîáõ³äí³ñòü äîñë³äæåííÿ õàðàêòåðíèõ îçíàê çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ, ÿê³
íàä³ëÿþòü ¿õ ñàìîñò³éíèì çíà÷åííÿì ó êðèì³íàëüíîìó çàêîíîäàâñòâ³ Óêðà¿íè.

КРИМІНАЛЬНЕ ПРАВО ТА КРИМІНОЛОГІЯ.
КРИМІНАЛЬНО�ВИКОНАВЧЕ ПРАВО
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Âñòàíîâëåííÿ îá’ºêòà ïîñÿãàííÿ òà ³íøèõ îá’ºêòèâíèõ îçíàê çëî÷èíó äîçâîëÿº
äåòåðì³íóâàòè êîíêðåòíå çëî÷èííå ä³ÿííÿ. Íàðàç³ ïèòàííÿ âèçíà÷åííÿ òàêèõ
îçíàê çàëèøàºòüñÿ îäí³ºþ ç íàéá³ëüø äèñêóñ³éíèõ ïðîáëåì êðèì³íàëüíî-ïðàâîâî¿
íàóêè. Â³äñóòí³ñòü ïîíÿòòÿ îá’ºêòà çëî÷èíó ó çàêîíîäàâñòâ³ Óêðà¿íè ïðî êðèì³-
íàëüíó â³äïîâ³äàëüí³ñòü ïîºäíóºòüñÿ ç â³äñóòí³ñòþ ºäíîñò³ ïîçèö³é ó íàóö³
êðèì³íàëüíîãî ïðàâà ùîäî âèçíà÷åííÿ éîãî ñóòíîñò³ òà çì³ñòó.

Áåçêîìïðîì³ñíå ðîçóì³ííÿ òîãî, ùî îá’ºêòîì çëî÷èíó º òå, íà ùî â³í ïîñÿãàº,
íå çàáåçïå÷óº îäíîñòàéíîñò³ âèçíà÷åííÿ òîãî, íà ùî æ ñàìå çä³éñíþºòüñÿ ïîñÿãàííÿ.

Âèçíà÷àþ÷è ðîëü îá’ºêòà çëî÷èíó, Î.Â. Óñ êîíñòàòóº, ùî â³í íàäàº ìîæëèâ³ñòü
ç’ÿñóâàòè ñêëàä çëî÷èíó òà ï³äñòàâó êðèì³íàëüíî-ïðàâîâî¿ îö³íêè â÷èíåíîãî ä³ÿííÿ,
â³äîáðàæàº ñóòí³ñòü ó÷èíåíîãî çëî÷èíó, éîãî ñóñï³ëüíó íåáåçïå÷í³ñòü, âèçíà÷àº
â³äìåæóâàííÿ çëî÷èíó â³ä ³íøèõ ñóì³æíèõ çëî÷èí³â òà ïðàâîïîðóøåíü ³, âðåøò³,
çàáåçïå÷óº ïðàâèëüíó êðèì³íàëüíî-ïðàâîâó îö³íêó â÷èíåíîãî [3, c. 149–150].

Äîñë³äíèêè êðèì³íàëüíîãî ïðàâà ðîçä³ëèëèñÿ íà äâ³ ãðóïè, êîæíà ç ÿêèõ
â³äñòîþº ñâîº áà÷åííÿ ïîíÿòòÿ îá’ºêòà çëî÷èíó. Ïåðøà ãðóïà äîñë³äíèê³â êëàñè÷íî
âèçíàº îá’ºêòîì çëî÷èí³â âèêëþ÷íî ñóñï³ëüí³ â³äíîñèíè [4, c. 54; 5, c. 184; 6,
c. 137]. Äðóãà ãðóïà ñõèëüíà äî ïåðåãëÿäó òàêî¿ äóìêè ùîäî öüîãî ïèòàííÿ ³
ïðîïîíóº â îá’ºêò³ çëî÷èíó áà÷èòè  çàõèùåíå çàêîíîì áëàãî ÷è ö³íí³ñòü [7, c. 40;
8, c. 71; 9, c. 31].

Ñ.ß. Ëèõîâà ââàæàº, ùî êîíöåïö³ÿ îá’ºêòà çëî÷èíó ÿê ñóñï³ëüíèõ â³äíîñèí
íå â³äïîâ³äàº ñó÷àñíèì ïîãëÿäàì ùîäî îö³íêè ñîö³àëüíèõ ö³ííîñòåé, ³ âèçíà÷àº ¿¿
íåäîë³êîì ïåðåá³ëüøåííÿ çíà÷åííÿ êàòåãîð³¿ ïóáë³÷íîãî ó ñôåð³ ñîö³àëüíîãî
æèòòÿ, îñê³ëüêè ïðè öüîìó ëþäèíà ç ¿¿ ïîòðåáàìè, ³íòåðåñàìè, ïðàâàìè âèâîäèòüñÿ
íà äðóãèé ïëàí [10, c. 21]. Àëå æ ëþäèíà, ¿¿ ³íòåðåñè, ö³ííîñò³ òà âàæëèâ³ äëÿ íå¿
áëàãà, çâ’ÿçêè, ÿê³ ì³æ íèìè âèíèêàþòü, ó ñâî¿é ñóêóïíîñò³ é óòâîðþþòü êîíêðåòí³
ñóñï³ëüí³ â³äíîñèíè.

Ïðèõèëüíèêè ö³íí³ñíî¿ òåîð³¿ íàïîëÿãàþòü íà àáñòðàêòíîìó õàðàêòåð³
ñóñï³ëüíèõ â³äíîñèí. Ïðîòå, íà íàøå ïåðåêîíàííÿ, ö³ííîñò³ ÿê îá’ºêò ïîñÿãàííÿ
º äåùî íàäóìàíèìè, îñê³ëüêè ð³âåíü íåìàòåð³àëüíîñò³ é àáñòðàêòíîñò³ ïîíÿòòÿ
ö³ííîñòåé º íå ìåíøèì çà ð³âåíü íåìàòåð³àëüíîñò³ ñóñï³ëüíèõ â³äíîñèí. Â³äïîâ³äíî,
â ñó÷àñíîìó ïðàâ³ âèîêðåìëåííÿ ö³ííîñòåé â³äáóâàºòüñÿ íà îñíîâ³ çàãàëüíîâèçíàíèõ
ïðàâîâèõ ïðèíöèï³â. ßêùî îö³íþâàòè äâà ðîçãëÿäóâàí³ ïîíÿòòÿ çà ñõåìîþ â³ä
çàãàëüíîãî äî áåçïîñåðåäíüîãî, òî ñóñï³ëüí³ â³äíîñèíè óòâîðþþòüñÿ íàâêîëî òèõ
÷è ³íøèõ ö³ííîñòåé, óçàãàëüíþþ÷è ¿õ. Òåîð³ÿ ö³ííîñòåé ìàº ñâî¿ ïåðåâàãè, êîëè
ñòî¿òü ïèòàííÿ îõîðîíè ÿêîãîñü îäèíî÷íîãî ³ êîíêðåòíîãî áëàãà ÿê-òî çäîðîâ’ÿ
÷è æèòòÿ. Ïðîòå â êîíòåêñò³ òàêèõ ñêëàäíèõ ïðàâîâèõ ÿâèù, ÿê âèáîð÷à ñôåðà,
ñëóæáîâà ä³ÿëüí³ñòü, ãðîìàäñüêà áåçïåêà òà ³íøå, ÿê³ ìàþòü çíà÷íèé ñòóï³íü
àáñòðàêö³¿ òà áàãàòîåëåìåíòíîñò³, ö³ííîñò³, ðîç÷èíÿþòüñÿ ³ íå çàáåçïå÷óþòü ïîòðåá
âèçíà÷åííÿ îá’ºêòà äëÿ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè. ¯õ íàäì³ðíà êîíêðåòè-
çîâàí³ñòü ìàº îáìåæåíèé õàðàêòåð ³ ìîæå çíà÷íî óñêëàäíèòè êâàë³ô³êàö³þ çëî÷èí-
íèõ ä³ÿíü, ÿêùî ïåðåíåñòè ö³íí³ñíèé ñêëàä çëî÷èíó íà ðåàëüíó ñèòóàö³ÿ. Òîìó
êîíöåïö³ÿ ñóñï³ëüíèõ â³äíîñèí âèäàºòüñÿ á³ëüø óí³âåðñàëüíîþ ç îãëÿäó íà ¿¿
êîìïëåêñí³ñòü. Êð³ì òîãî, ñëàáê³ñòü ö³ííîñòåé âèÿâëÿºòüñÿ ó ðîçá³æíîñò³ çàãàëüíî-
âèçíàíèõ ³ îñîáèñòèõ ö³ííîñòåé, àäæå ¿õ ôîðìóâàííÿ ÷àñòî çàëåæèòü â³ä ñîö³àëüíî-
ïîáóòîâèõ òà îñâ³òí³õ ï³äâàëèí ÿê óñüîãî ñóñï³ëüñòâà, òàê ³ îêðåìî¿ îñîáè. Âèáîð÷³
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â³äíîñèíè ÿê âèä ñóñï³ëüíèõ â³äíîñèí ôîðìóþòüñÿ íà îñíîâ³ îá’ºêòèâíèõ
çàêîíîäàâ÷èõ íîðì, ÿê³, ïî ñóò³, óæå àêóìóëþâàëè ³ ðîç÷èíèëè â ñîá³ ÷èìàëî
ö³ííîñòåé, ïîºäíàâøè ¿õ ³ç ÷èñëåííèìè ñîö³àëüíî-ïðàâîâèìè ïðèíöèïàìè. Âèáîð÷³
æ ïðàâà ðåàë³çóþòüñÿ âèêëþ÷íî ó ìåæàõ òàêèõ â³äíîñèí ³ íå ìàþòü ñàìîñò³éíîãî
ïðèðîäíîãî ôóíäàìåíòó, íà â³äì³íó â³ä êàòåãîð³é æèòòÿ, çäîðîâ’ÿ, íàðîäæåííÿ
ÿê ñàìîñò³éíèõ ³ íåçàëåæíèõ. Òàêà ïîçèö³ÿ ïîâíîþ ì³ðîþ êîðåëþºòüñÿ ç íàóêî-
âèìè ïîãëÿäàìè ùîäî çâ’ÿçêó ö³ííîñòåé ç þðèäè÷íèìè íîðìàìè ³ ¿õ ðåàëüíèì
âò³ëåííÿì [11, c. 37].

Âðåøò³, Ï.Ï. Àíäðóøêî ñëóøíî çàçíà÷àº, ùî àïð³îð³ áóòè íå ìîæå ºäèíî¿
êîíöåïö³¿ îá’ºêòà çëî÷èíó òà éîãî ñòðóêòóðè â òåîð³¿ êðèì³íàëüíîãî ïðàâà [12,
c. 106]. Ñïèðàþ÷èñü íà îñòàííº òâåðäæåííÿ, ìîæíà âèñëîâèòè ³äåþ, ùî äîãìàòè÷íå
ñïðèéíÿòòÿ ñóñï³ëüíèõ â³äíîñèí ó êîíêðåòí³é ñôåð³ ÿê îá’ºêòà çëî÷èííîãî ïîñÿ-
ãàííÿ ìàº ³ ñâî¿ ïðàãìàòè÷í³ ïåðåâàãè. Çâàæàþ÷è íà äèíàì³÷íèé õàðàêòåð ñóñï³ëü-
íèõ â³äíîñèí, íåçàëåæíî â³ä ñôåðè ¿õ óòâîðåííÿ, ìîæóòü çì³íþâàòèñÿ ³ ïîãëÿäè
íà áà÷åííÿ çì³ñòó ñêëàäîâèõ çëî÷èíó. Ö³íí³ñí³ óÿâëåííÿ ìîæóòü êîëèâàòèñÿ, àëå
ñóñï³ëüí³ â³äíîñèíè ìàþòü á³ëüø òðèâàëèé ³ ñò³éêèé õàðàêòåð. Ïðîòå áåç
óñòàíîâëåííÿ íàéá³ëüø ïðèéíÿòíèõ ³ ºìíèõ êàòåãîð³é êðèì³íàëüíîãî ïðàâà, ñåðåä
ÿêèõ ïî÷åñíå ì³ñöå ïîñ³äàº îá’ºêò çëî÷èíó, óíåìîæëèâëþºòüñÿ ïðàâèëüí³ñòü ÿê
íîðìîòâîðåííÿ, òàê ³ ïðàâîçàñòîñóâàííÿ. Ï³äòðèìóþ÷è ïîçèö³þ âèçíà÷åííÿ ñóñ-
ï³ëüíèõ â³äíîñèí îá’ºêòîì çëî÷èíó, ìè  âáà÷àºìî â íèõ ñâîºð³äíå óçàãàëüíåííÿ
ð³çíèõ ï³äõîä³â äî ðîçóì³ííÿ îá’ºêòà çëî÷èíó. Âèáîð÷³ â³äíîñèíè ÿê áàãàòîãðàííå
óòâîðåííÿ çà òàêîãî ï³äõîäó âáèðàþòü ó ñåáå îñíîâí³ åëåìåíòè ³ ïðèíöèïè âèáîð÷îãî
ïðàâà òà âèáîð÷îãî ïðîöåñó, ó÷àñíèê³â âèáîð³â, ä³ÿëüí³ñòü îêðåìèõ ñóá’ºêò³â
âèáîð÷îãî ïðîöåñó òà ¿õ âçàºìîçàëåæí³ñòü òîùî.

Çã³äíî ç òðàäèö³éíèì äëÿ â³ò÷èçíÿíî¿ íàóêè êðèì³íàëüíîãî ïðàâà  òðèñòóïå-
íåâèì ïîä³ëîì îá’ºêòà çëî÷èíó íà çàãàëüíèé, ðîäîâèé òà áåçïîñåðåäí³é, óñÿ ñó-
êóïí³ñòü óñ³õ ñóñï³ëüíèõ â³äíîñèí, îõîðîíà ÿêèõ çä³éñíþºòüñÿ íîðìàìè ÊÊ Óêðà¿-
íè, óòâîðþº çàãàëüíèé îá’ºêò. Â³í âáèðàº â ñåáå àáñîëþòíî âñ³ îõîðîíþâàí³ êðè-
ì³íàëüíèì çàêîíîì ñóñï³ëüí³ â³äíîñèíè, óçàãàëüíþþ÷è ¿õ, ³ â ìåæàõ öüîãî äî-
ñë³äæåííÿ íå ïîòðåáóº îêðåìîãî óòî÷íåííÿ. Ðîçìåæóâàííÿ â³äíîñèí òðàäèö³éíî
çä³éñíþºòüñÿ íà ð³âí³ ³íøèõ äâîõ ð³âí³â: ðîäîâîìó òà áåçïîñåðåäíüîìó.

Âèçíà÷åííÿ ðîäîâîãî îá’ºêòà çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ïîâ’ÿçàíå ç
äîñë³äæåííÿì ñóòíîñò³ ñàìèõ âèáîð÷èõ ïðàâ. Îçíàêè òàêèõ çëî÷èí³â äåòåðì³íîâàí³
ãëèáèííîþ ñóòí³ñòþ âèáîð÷îãî ïðîöåñó, éîãî ïîë³òè÷íèìè (çîêðåìà êîíêóðåíö³ºþ)
òà åêîíîì³÷íèìè (äîñòóï äî ðîçïîä³ëó ìàòåð³àëüíèõ áëàã) ñêëàäîâèìè, ÿê³ çó-
ìîâëþþòü âòðó÷àííÿ ó âèáîð÷³ â³äíîñèíè. Âèáîð÷å ïðàâî íå âèíèêàº ñàìî ïî
ñîá³, âîíî çóìîâëåíå ³ñíóâàííÿì ïîçèòèâíèõ, ïåðåäóñ³ì êîíñòèòóö³éíèõ, þðèäè÷íèõ
íîðì, ÿê³ çàáåçïå÷óþòü íå ëèøå ìîæëèâ³ñòü îñîáè áðàòè ó÷àñòü ó ôîðìóâàíí³
ïóáë³÷íî¿ âëàäè, à é ôîðìóþòü ñêëàäíó ñèñòåìó âèáîð÷èõ â³äíîñèí. Îá’ºêòèâí³
òà ñóá’ºêòèâí³ äåòåðì³íàíòè â íüîìó ò³ñíî ïåðåïë³òàþòüñÿ. Ðåàë³çàö³ÿ âèáîð÷èõ
àêòèâíèõ ³ ïàñèâíèõ ïðàâ ãðîìàäÿíàìè íå îáìåæóº êîëî ñêëàäîâèõ òàêèõ â³äíîñèí,
à, ïî ñóò³, óâ³í÷óº ¿õ. Íîðìàëüíèé ïîðÿäîê ¿õ ðåàë³çàö³¿ çíàõîäèòüñÿ ó íåðîçðèâíîìó
³ âçàºìîçàëåæíîìó çâ’ÿçêó ç ôóíêö³îíóâàííÿì óñ³õ ñóá’ºêò³â ³ ëàíîê âèáîð÷îãî
ïðîöåñó. Òàêà ñêëàäíà ñèñòåìà â³äíîñèí ìîæå áóòè óðàæåíà íà áóäü-ÿêîìó ð³âí³
ñâîãî ³ñíóâàííÿ, àëå êîæíå ïîñÿãàííÿ âðåøò³ ïîðóøóº âíóòð³øí³ çâ’ÿçêè öèõ
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â³äíîñèí. Çàâåðøóþ÷è ðîçãëÿä öüîãî ïèòàííÿ, çàçíà÷èìî, ùî òàê ÷è ³íàêøå, àëå
êðèì³íàëüíî-ïðàâîâà îõîðîíà çàáåçïå÷óºòüñÿ íå çàðàäè çáåðåæåííÿ ö³ë³ñíîñò³ òà
íåïîðóøíîñò³ ïîîäèíîêî¿ ö³ííîñò³ ÿê òàêî¿, à ç ìåòîþ çáåðåæåííÿ áàëàíñó òà
ñòàá³ëüíîñò³ â³äíîñèí ì³æ ÷ëåíàìè ñóñï³ëüñòâà. Â ³íøîìó âèïàäêó âîíà âòðà÷àº
ñåíñ.

Çâàæàþ÷è íà îá’ºì ïîíÿòòÿ ðîäîâîãî îá’ºêòà, ïðèéíÿòîãî ó â³ò÷èçíÿíîìó
êðèì³íàëüíîìó ïðàâ³, çà ÿêèì ï³ä öèì ïîíÿòòÿì îá’ºäíóþòüñÿ îäíîð³äí³ ñóñï³ëüí³
â³äíîñèíè ç³ ñï³ëüíèìè îçíàêàìè ³ â ïîäàëüøîìó îòðèìóþòü ñâ³é êðèì³íàëüíî-
ïðàâîâèé çàõèñò, ïîâåðíåìîñÿ äî êîë³ç³éíîãî ïèòàííÿ, ïîñòàâëåíîãî íà ïî÷àòêó
öüîãî äîñë³äæåííÿ. Àíàë³çóþ÷è ðîçä³ë V “Çëî÷èíè ïðîòè âèáîð÷èõ, òðóäîâèõ òà
³íøèõ îñîáèñòèõ ïðàâ ëþäèíè ³ ãðîìàäÿíèíà” ÊÊ Óêðà¿íè, ìè îäðàçó ïîì³÷àºìî
íåâ³äïîâ³äí³ñòü ïîêëàäåíîãî â éîãî îñíîâó ãðóïîâîãî ïîä³ëó çëî÷èííèõ ïîñÿãàíü
³ç çàçíà÷åíèì âèùå íàóêîâèì òðèñòóïåíåâèì ïîä³ëîì. Ñïðàâà â òîìó, ùî ó íüîìó
ì³ñòÿòüñÿ þðèäè÷í³ ñêëàäè çëî÷èí³â, ÿê³ ïîñÿãàþòü íà ñàìîñò³éí³ ãðóïè â³äíîñèí,
ãàðàíòîâàí³ Êîíñòèòóö³ºþ Óêðà¿íè: ïîë³òè÷í³, öèâ³ëüí³, ñîö³àëüíî-êóëüòóðí³.
Íåçâàæàþ÷è íà òå, ùî çàêîíîäàâåöü îá’ºäíàâ ¿õ ÿê “îñîáèñò³ ïðàâà ³ ñâîáîäè ëþ-
äèíè ³ ãðîìàäÿíèíà”, âîíè íå íàáóëè öèõ ðèñ. Â³ä ïîñÿãàííÿ íà êîæíó çàçíà÷åíó
ãðóïó ïîðóøóþòüñÿ ð³çí³ ñàìîñò³éí³ â³äíîñèíè. Íàìàãàþ÷èñü âèð³øèòè öþ ïðî-
áëåìó, Ë.Ï. Ìåä³íà, ñïèðàþ÷èñü íà òå, ùî ðîäîâèì îá’ºêòîì çëî÷èí³â, ÿê³ ì³ñòÿòüñÿ
ó çàçíà÷åíîìó ðîçä³ë³, º íå âñ³, à ò³ëüêè îêðåì³ êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè ëþ-
äèíè ³ ãðîìàäÿíèíà, ïðîïîíóº ñôîðìóëþâàòè íàçâó ðîçä³ëó V ÿê “Çëî÷èíè ïðîòè
ïîë³òè÷íèõ òà ³íøèõ êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà” [13,
c. 121]. Ïåðåâàãîþ òàêî¿ ïðîïîçèö³¿ º â³äñóòí³ñòü íåîáõ³äíîñò³ âíåñåííÿ ñòðóêòóðíèõ
çì³í ó ÷èííèé êðèì³íàëüíèé çàêîí. Âèñîêî îö³íþþ÷è íàïðàöþâàííÿ àâòîðà, ìè
âò³ì íå ìîæåìî ïîâíîþ ì³ðîþ ï³äòðèìàòè çàçíà÷åíó ïîçèö³þ. Á³ëüø³ñòü îá’ºêò³â,
ÿê³ îòðèìàëè êðèì³íàëüíî-ïðàâîâèé çàõèñò, íàëåæàòü äî êîíñòèòóö³éíèõ ³
îõîðîíÿþòüñÿ ³íøèìè ðîçä³ëàìè ÊÊ Óêðà¿íè (æèòòÿ, çäîðîâ’ÿ, ã³äí³ñòü òîùî),
òîìó çàïðîïîíîâàíèé øëÿõ íå ë³êâ³äîâóº îêðåñëåíó ïðîáëåìó. Íàòîì³ñòü ìè
ââàæàºìî, ùî íàçð³ëà ïîòðåáà â ïåðåãëÿä³ íàÿâíî¿ ñòðóêòóðè ïîä³ëó îñîáëèâî¿
÷àñòèíè ÊÊ Óêðà¿íè, ó çâ’ÿçêó ç ÷èì äîðå÷íèì áóäå âèíåñåííÿ ïîñÿãàíü íà âè-
áîð÷³ òà ðåôåðåíòí³ ïðàâà â îêðåìèé ðîçä³ë. Ó òàêèé ñïîñ³á áóäå äîñÿãíóòî òî÷-
íîñò³ ôîðìóëþâàííÿ ³ ðîçóì³ííÿ êîëà â³äíîñèí, ÿê³ îòðèìóþòü êðèì³íàëüíî-
ïðàâîâèé çàõèñò.

Ô³íàëüíèì, ëîêàë³çóþ÷èì çëî÷èí, åëåìåíòîì âèñòóïàº áåçïîñåðåäí³é îá’ºêò,
ï³ä ÿêèì ÷àñòî ðîçóì³þòü ñóñï³ëüí³ â³äíîñèíè, ïîñòàâëåí³ çàêîíîäàâöåì ï³ä îõîðîíó
ïåâíî¿ ñòàòò³ Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè, ÿêèì çàïîä³þºòüñÿ øêîäà, ùî ìàº
îçíàêè êîíêðåòíîãî ñêëàäó çëî÷èíó [14, c. 70]. Òîáòî ìîæíà ñòâåðäæóâàòè, ùî
â³í ³íäèâ³äóàë³çóº òå, ùî çàêëàäåíî â ðîäîâèé îá’ºêò. Ïðè öüîìó â ë³òåðàòóð³
ïàíóº ö³ëêîì ëîã³÷íà, ÿê íà íàøå ïåðåêîíàííÿ, äóìêà, ùî áåçïîñåðåäí³ì îá’ºêòîì
òàê ñàìî, ÿê çàãàëüíèì, ðîäîâèì òà âèäîâèì, ìîæóòü áóòè âèçíàí³ ò³ëüêè ñóñï³ëüí³
â³äíîñèíè, à íå áóäü-ÿê³ áëàãà é ö³ííîñò³ [15, c. 47]. ßêùî óâàæíî ïîãëÿíóòè íà
íàçâè ³ áåçïîñåðåäíüî íà çì³ñò äèñïîçèö³¿ ñò.ñò. 157–160 ÊÊ Óêðà¿íè, òî ìîæíà
ä³éòè âèñíîâêó, ùî âñ³ çàçíà÷åí³ ïîñÿãàííÿ º ìîæëèâèìè âèêëþ÷íî ï³ä ÷àñ ðåà-
ë³çàö³¿ âèáîð÷èõ ïðàâ ñóá’ºêòàìè âèáîð÷èõ â³äíîñèí. Íåâäîâç³ â Óêðà¿í³ “çàïðàöþº”
íîâèé “ìàÿê” âèáîð÷èõ â³äíîñèí – Âèáîð÷èé êîäåêñ Óêðà¿íè, ÿêèé îïîñåðåäêîâóº
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ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè, ç ÿêîãî âèïëèâàº, ùî âèáîð÷³ ïðàâà ïîä³ëÿþòüñÿ
íà îñíîâí³: ïðàâî ãîëîñó ³ ïðàâî áóòè êàíäèäàòîì íà âèáîðàõ, ³ ïîâ’ÿçàí³ ç íèìè
âèáîð÷³ ïðàâà, ÿê³ ìîæíà îõàðàêòåðèçóâàòè ÿê ïîõ³äí³, ñåðåä ÿêèõ: áóòè ÷ëåíàìè
âèáîð÷èõ êîì³ñ³é, ÿê³ îðãàí³çîâóþòü ï³äãîòîâêó òà ïðîâåäåííÿ â³äïîâ³äíèõ âèáîð³â,
îòðèìóâàòè òà ïîøèðþâàòè ³íôîðìàö³þ, ùî ñòîñóºòüñÿ ï³äãîòîâêè òà ïðîâåäåííÿ
â³äïîâ³äíèõ âèáîð³â, çä³éñíþâàòè ñïîñòåðåæåííÿ çà ïðîâåäåííÿì â³äïîâ³äíèõ
âèáîð³â, îñêàðæóâàòè ïîðóøåííÿ âëàñíèõ âèáîð÷èõ ïðàâ, ³íøèõ âëàñíèõ îñîáèñòèõ
ïðàâ òà çàêîííèõ ³íòåðåñ³â, ïîâ’ÿçàíèõ ³ç ó÷àñòþ ó âèáîð÷îìó ïðîöåñ³, âèñóâàòè
êàíäèäàò³â. ² öå íåïîâíèé ïåðåë³ê. Íà ð³âí³ çàêîíó ìè áà÷èìî â öüîìó ïîçèòèâíó
òåíäåíö³þ, çàêð³ïëåííÿ íàéøèðøîãî òëóìà÷åííÿ ïîíÿòòÿ âèáîð÷îãî ïðàâà. Ïîõ³äí³
âèáîð÷³ ïðàâà äîïîâíþþòü ³ çàáåçïå÷óþòü îñíîâí³. Çàçíà÷åí³ ïðàâîìî÷íîñò³ ñóá’ºêòà
âèáîð÷îãî ïðîöåñó, ðîçêðèâàþ÷è çì³ñò âèáîð÷èõ ïðàâ ÿê îá’ºêòà êðèì³íàëüíî-
ïðàâîâî¿ îõîðîíè, äîâîäÿòü òå, ùî âèáîð÷³ â³äíîñèíè º ö³ëüîâèìè, òàêèìè, ùî
ñïðÿìîâàí³ íà êîíêðåòíèé ðåçóëüòàò – ôîðìóâàííÿ îðãàí³â ïóáë³÷íî¿ âëàäè.
Ïîõ³äí³ âèáîð÷³ ïðàâà íàáóâàþòü çíà÷åííÿ íà åòàï³ âèçíà÷åííÿ áåçïîñåðåäíüîãî
îá’ºêòà, êîíêðåòèçóþ÷è çì³ñò ïîñÿãàííÿ.

×èííèé ÊÊ Óêðà¿íè ïåðåäáà÷àº íàñòàííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
ò³ëüêè çà óìîâè íàÿâíîñò³ ñóñï³ëüíî íåáåçïå÷íîãî çëî÷èííîãî ä³ÿííÿ. Âèçíà÷åííÿ
³ õàðàêòåðèñòèêà çàçíà÷åíèõ îçíàê çä³éñíþºòüñÿ ÷åðåç âñòàíîâëåííÿ îá’ºêòèâíî¿
ñòîðîíè çëî÷èíó – ñóêóïíîñò³ ïåðåäáà÷åíèõ çàêîíîì ïðî êðèì³íàëüíó â³äïîâ³äàëü-
í³ñòü îçíàê, ÿê³ õàðàêòåðèçóþòü çîâí³øí³é ïðîÿâ çëî÷èíó [16, ñ. 71]. Çëî÷èí ÿê
âîëüîâèé àêò ÿâëÿº ñîáîþ ºäí³ñòü éîãî çîâí³øí³õ (îá’ºêòèâíèõ) ³ âíóòð³øí³õ
(ñóá’ºêòèâíèõ) âëàñòèâîñòåé ³ îçíàê. Çîâí³øíÿ ñòîðîíà çëî÷èíó óòâîðþº éîãî
îá’ºêòèâíó ñòîðîíó, à âíóòð³øíÿ   éîãî ñóá’ºêòèâíó ñòîðîíó [17, ñ. 62]. Íà ºäíîñò³
îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ îçíàê íàãîëîøóþòü äåÿê³ àâòîðè ó íàâ÷àëüí³é ë³òåðàòóð³
[16, ñ. 163].

Çàçâè÷àé, õàðàêòåðèçóþ÷è îá’ºêòèâíó ñòîðîíó, çä³éñíþþòü îö³íêó:
– ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, âèçíà÷àþ÷è â ÿê³é ôîðì³ âîíî âèðàæàºòüñÿ:

â àêòèâíèõ ä³ÿõ ÷è áåçä³ÿëüíîñò³;
– ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â: ÷è íàÿâíèé øê³äëèâèé ðåçóëüòàò ó

ðåçóëüòàò³ â÷èíåíîãî;
– íàÿâíîñò³ ïðè÷èííîãî çâ’ÿçêó ì³æ ä³ÿííÿì òà íàñë³äêàìè.
Òàêîæ ó íàâ÷àëüí³é ³ íàóêîâ³é ë³òåðàòóð³ çàçíà÷àºòüñÿ, ùî çëî÷èí â÷èíÿºòüñÿ

ó ïåâíèé ñïîñ³á, ó ïåâí³é îá’ºêòèâí³é îáñòàíîâö³, â ïåâíîìó ì³ñö³, â ïåâíèé ÷àñ
[18, c. 110]. Ïðè öüîìó â³äñóòíÿ ºäèíà íàóêîâà ïîçèö³ÿ ùîäî îáîâ’ÿçêîâîñò³
íàÿâíîñò³ âñ³õ ñêëàäîâèõ, ÿê³ õàðàêòåðèçóþòü îá’ºêòèâíó ñòîðîíó ³ ¿õ çíà÷åííÿ
[19, c. 90; 20, c. 103; 21, c. 79]. Î÷åâèäíî, ùî âîíè íàáóâàþòü çíà÷åííÿ âèêëþ÷íî
â ðàç³ ¿õ çàêð³ïëåííÿ íà ð³âí³ îêðåìîãî ñêëàäó çëî÷èíó â ìåæàõ êðèì³íàëüíîãî
çàêîíó. Â áóäü-ÿêîìó ðàç³ ââàæàºìî, ùî ö³ îçíàêè ìàþòü áóòè íàä³ëåí³ âèð³ç-
íÿëüíèìè õàðàêòåðèñòèêàìè, òàêèìè, ùî ï³äêðåñëþþòü ñóñï³ëüíó íåáåçïå÷í³ñòü
çëî÷èííèõ ä³ÿíü.

ßêùî óâàæíî îö³íèòè âñ³ ñ³ì ñòàòòåé ÊÊ Óêðà¿íè, ÿê³ ì³ñòÿòü ñêëàäè çëî-
÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí, ìè ïîáà÷èìî, ùî á³ëüø³ñòü ³ç íèõ âèðà-
æàºòüñÿ ÷åðåç àêòèâí³ õàðàêòåðèñòèêè. Ó ìåæàõ öüîãî äîñë³äæåííÿ íåìîæëèâî
ïðîàíàë³çóâàòè âñ³ ñêëàäè çëî÷èí³â öüîãî âèäó, òîìó ñë³ä çóïèíèòèñü íà íàéá³ëüø
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ö³êàâèõ ³ íåîäíîçíà÷íèõ, ÿê íà íàøó äóìêó, àñïåêòàõ. Çðîçóì³ëî, ùî àêòèâíèé
õàðàêòåð òàêèõ ä³ÿíü, ÿê çàñòîñóâàííÿ íàñèëüñòâà, óìèñíå íàäàííÿ íåïðàâäèâèõ
â³äîìîñòåé äî îðãàíó âåäåííÿ Äåðæàâíîãî ðåºñòðó âèáîðö³â, íàäàííÿ âèáîð÷îãî
áþëåòåíÿ îñîá³, ÿêà íå ìàº ïðàâà ãîëîñóâàòè òîùî, íå âèêëèêàº ñóìí³â³â. À îò ÷è
º ìîæëèâèì ïåðåøêîäæàííÿ, ÿêå çà ñâî¿ì ñåìàíòè÷íèì çíà÷åííÿì ìàº îçíàêè
àêòèâíèõ ä³é, áóòè ïàñèâíèì? ×è ìîæíà, íå çä³éñíþþ÷è ä³é, ïîðóøèòè ïîðÿäîê
ô³íàíñóâàííÿ íà âèáîðàõ?

Òàê, õàðàêòåðèçóþ÷è ñïîñîáè â÷èíåííÿ çëî÷èí³â, ïîâ’ÿçàíèõ ³ç ôàëüñèô³êà-
ö³ºþ ðåçóëüòàò³â âèáîð³â, Ñ.Ï. ×óìàê íàâîäèòü áàãàòî ïðàêòè÷íèõ ïðèêëàä³â
ó÷èíåííÿ öüîãî çëî÷èíó. Á³ëüø³ñòü ³ç îïèñàíèõ íèì ñïîñîá³â ÿâíî âêàçóþòü íà
íåîáõ³äí³ñòü çä³éñíåííÿ ïåâíèõ çàõîä³â äëÿ ¿õ ðåàë³çàö³¿. Ï³äðîáêà âèáîð÷èõ
äîêóìåíò³â ìîæå ïîëÿãàòè ó ïðîòèçàêîííîìó âèãîòîâëåíí³ òàêîãî äîêóìåíòà, à
òàêîæ ó ïîäàëüøîìó âíåñåíí³ íåïðàâäèâèõ â³äîìîñòåé òà ïðîñòàâëÿíí³ ïå÷àòêè
âèáîð÷î¿ êîì³ñ³¿ [22, c. 430]. ²íøèìè ñëîâàìè òàêå ä³ÿííÿ õàðàêòåðèçóºòüñÿ
àêòèâíèì âïëèâîì íà ìàòåð³àëüí³ ðå÷³. À îò îïèñàíèé àâòîðîì ñïîñ³á çàñòîñóâàííÿ
òàê çâàíî¿ “ïóñòóøêè”, ÿêèé ïîëÿãàº ó âèäà÷³ áþëåòåíÿ (çàêîííî âèãîòîâëåíîãî)
áåç ï³äïèñ³â ³ ïå÷àòêè, ùî ç³ ñâîãî áîêó ïðèçâîäèòü äî éîãî íåä³éñíîñò³, íà íàøó
äóìêó, âêàçóº íà â÷èíåííÿ òàêîãî çëî÷èíó øëÿõîì áåçä³ÿëüíîñò³. Õî÷à âèäà÷à
áþëåòåíÿ âèáîðöþ íà ïåðøèé ïîãëÿä º ä³ºþ, âñå æ ïàñèâíèé õàðàêòåð ä³ÿííÿ
ðîçêðèâàºòüñÿ â óòðèìàíí³ ÷ëåíà âèáîð÷î¿ êîì³ñ³¿ â³ä âèêîíàííÿ ïåðåäáà÷åíèõ
çàêîíîäàâñòâîì ïðîöåäóð, ùî âðåøò³ ïðèçâîäèòü äî âèçíàííÿ ãîëîñó íåä³éñíèì.

Äåÿê³ àâòîðè ðîçãëÿäàþòü “îáìàí” ÿê ïåðåêðó÷óâàííÿ ïåâíèõ â³äîìîñòåé ç
ìåòîþ ââåäåííÿ ïîòåðï³ëîãî â îìàíó ùîäî îáñòàâèí, ïîâ’ÿçàíèõ ³ç âèáîðàìè,
íàïðèêëàä, ùîäî îñîáè êàíäèäàòà â äåïóòàòè, ÷àñó, ì³ñöÿ ïðîâåäåííÿ âèáîð³â
òîùî [18, ñ. 106]. ²íø³ ï³ä îáìàíîì ðîçóì³þòü ä³¿ ÷è áåçä³ÿëüí³ñòü, ÿêèìè îñîáà
ââîäèòü (íàìàãàºòüñÿ ââåñòè) ñóá’ºêò³â âèáîð÷îãî ïðîöåñó â îìàíó ñòîñîâíî ÿâèù
³ ôàêò³â, ÿê³ ìàþòü áåçïîñåðåäíº â³äíîøåííÿ äî çä³éñíåííÿ ãðîìàäÿíàìè ñâî¿õ
âèáîð÷èõ ïðàâ [23, c. 9]. Íà íàøå ïåðåêîíàííÿ, áåçä³ÿëüí³ñòü ó öüîìó âèïàäêó
ìîæå ïîëÿãàòè ó ïðèõîâóâàíí³, ñâ³äîìîìó çàìîâ÷óâàíí³ ôàêò³â, ÿê³ ìîæóòü âïëè-
íóòè íà ð³øåííÿ âèáîðöÿ â ïðîöåñ³ ðåàë³çàö³¿ ñâîãî àêòèâíîãî âèáîð÷îãî ïðàâà.
Òàêå çàìîâ÷óâàííÿ ìîæå ïîëÿãàòè ó íåïîâ³äîìëåíí³ ôàêòó çíÿòòÿ êàíäèäàòóðè
îêðåìèì êàíäèäàòîì ³ç âèáîð³â, ÿêùî òàêà ³íôîðìàö³ÿ ç ÿêî¿ñü ïðè÷èíè íå
â³äîáðàæåíà ó áþëåòåí³, òàêèì ÷èíîì, âèáîðåöü âòðà÷àº ìîæëèâ³ñòü âïëèíóòè íà
ðåçóëüòàòè âèáîð³â.

Øëÿõîì ó÷èíåííÿ áåçä³ÿëüíîñò³, ÿê ñëóøíî çàçíà÷àþòü àâòîðè, ìîæå â÷è-
íÿòèñÿ ³ ïîðóøåííÿ ïîðÿäêó ô³íàíñóâàííÿ ïîë³òè÷íî¿ ïàðò³¿ àáî ïåðåäâèáîðíî¿
àã³òàö³¿. Çàçíà÷åíå ïîëÿãàº ó ïðèéíÿòò³ íåçàêîííîãî âíåñêó, ùî íàä³éøîâ ó áåçãî-
ò³âêîâîìó âèä³ íà ðàõóíîê ïîë³òè÷íî¿ ïàðò³¿, ¿¿ ì³ñöåâî¿ îðãàí³çàö³¿ ÷è íà ðàõóíîê
ôîíäó êàíäèäàòà â³ä ïîë³òè÷íî¿ ïàðò³¿ (ì³ñöåâî¿ îðãàí³çàö³¿ ïàðò³¿) [23, c. 81].

Çà ñâîºþ êîíñòðóêö³ºþ á³ëüø³ñòü ñêëàä³â çëî÷èí³â ö³º¿ ãðóïè ìàþòü
ôîðìàëüíèé ñêëàä ³ íå âèìàãàþòü îáîâ’ÿçêîâî¿ îçíàêè ó âèãëÿä³ íàÿâíîñò³ ïîòåð-
ï³ëîãî. Òàê, çëî÷èí, ïåðåäáà÷åíèé ÷. 4 ñò. 157 ÊÊ Óêðà¿íè, ÿêèé â÷èíÿºòüñÿ ñïå-
ö³àëüíèì ñóá’ºêòîì øëÿõîì íåçàêîííî¿ âèìîãè ÷è âêàç³âêè ç ìåòîþ âïëèíóòè íà
ð³øåííÿ âèáîð÷î¿ êîì³ñ³¿, íå ì³ñòèòü ïîñèëàííÿ íà îáîâ’ÿçêîâ³ñòü íàñòàííÿ
íàñë³äê³â. ² ÿê ëîã³÷íî çàçíà÷àº À.Î. ßñü, ó öüîìó çëî÷èí³ â³äñóòíÿ îçíàêà ó
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âèãëÿä³ ïðè÷èííîãî çâ’ÿçêó ì³æ ä³ÿííÿì ³ ñóñï³ëüíî íåáåçïå÷íèìè íàñë³äêàìè
[24, c. 94].

Êëàñè÷íèé ïðèêëàä âêàç³âêè íà îáîâ’ÿçêîâ³ñòü íàñòàííÿ íàñë³äê³â ÿê óìîâè,
çà ÿêî¿ çëî÷èí ââàæàºòüñÿ â÷èíåíèì, à, îòæå, â³äíîñèòüñÿ äî çëî÷èí³â ³ç
ìàòåð³àëüíèì ñêëàäîì, ìè ìîæåìî ñïîñòåð³ãàòè â ÷. 4 ñò. 158. Ó÷èíåííÿ îäí³º¿ ç
àëüòåðíàòèâíèõ ä³é, ïåðåäáà÷åíèõ çàçíà÷åíîþ ñòàòòåþ, áóäå ââàæàòèñü çàê³í÷åíèì,
ÿêùî òàê³ ä³¿ ïðèçâåëè äî íåìîæëèâîñò³ âñòàíîâëåííÿ ï³äñóìê³â ãîëîñóâàííÿ íà
â³äïîâ³äí³é âèáîð÷³é ä³ëüíèö³. Áåçóìîâíîþ âèìîãîþ â òàêîìó ðàç³ º íàÿâí³ñòü
ïðè÷èííî-íàñë³äêîâèõ çâ’ÿçê³â ì³æ ä³ÿìè ³ íàñë³äêàìè. Ðàçîì ³ç çàçíà÷åíèì
çëî÷èíîì âèìîãà íàñòàííÿ íàñë³äê³â ì³ñòèòüñÿ ³ ùîäî çëî÷èí³â, ïåðåäáà÷åíèõ
ñò.ñò. 158-2 òà 159. ¯õ îáîâ’ÿçêîâ³ñòü ñïîñòåð³ãàºòüñÿ âæå íà ð³âí³ íàçâ ñòàòòåé ³
ðîçêðèâàºòüñÿ ó äèñïîçèö³ÿõ.

Çäåá³ëüøîãî ñóá’ºêòîì çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí âèñòóïàþòü
îñîáè, íàä³ëåí³ çàãàëüíèìè îçíàêàìè: ô³çè÷í³ îñîáè, ÿê³ äîñÿãëè ø³ñòíàäöÿòèð³÷-
íîãî â³êó ³ º îñóäíèìè. Ìîæëèâ³ñòü ó÷èíåííÿ çëî÷èíó ñïåö³àëüíèì ñóá’ºêòîì
ïðèòàìàííà öèì çëî÷èíàì âèêëþ÷íî â ÿêîñò³ îáîâ’ÿçêîâî¿ îçíàêè ñêëàäó çëî÷èíó
(àëüòåðíàòèâíå ä³ÿííÿ, ïåðåäáà÷åíå ÷. 1 ñò. 157 ÊÊ Óêðà¿íè) àáî æ ÿê êâàë³ô³êóþ÷î¿
îçíàêà (÷. 3 ñò. 157, ÷. 2 ñò. 159, ÷. 4 ñò. 160 ÊÊ Óêðà¿íè òîùî). Äî ñïåö³àëüíèõ
ñóá’ºêò³â òàêèõ çëî÷èí³â ìîæíà â³äíåñòè âèáîðöÿ, ÷ëåíà âèáîð÷î¿ êîì³ñ³¿, çàêîííîãî
ñïîñòåð³ãà÷à,  ñëóæáîâó îñîáó. Ç ïðèâîäó óñâ³äîìëåííÿ ñóòíîñò³ îñòàííüîãî, ñëóæ-
áîâî¿ îñîáè, íà ñüîãîäí³ º ïåâí³ íåóçãîäæåíîñò³ íà ð³âí³ çàêîíîäàâñòâà. Îòîòîæíåííÿ
÷ëåíà âèáîð÷î¿ êîì³ñ³¿ ç³ ñëóæáîâîþ îñîáîþ º ïåâíîþ ì³ðîþ íåêîðåêòíèì ³
çàâàæàº ïðàâèëüí³é êâàë³ô³êàö³¿ çëî÷èí³â öüîãî âèäó. Íà öüîìó íåîäíîðàçîâî
íàãîëîøóâàëè ³ â íàóêîâ³é ë³òåðàòóð³ [25, c. 14].

Ñòàòò³ ÊÊ Óêðà¿íè, ÿê³ ðåãëàìåíòóþòü â³äïîâ³äàëüí³ñòü çà çëî÷èíè ïðîòè
âèáîð÷èõ ïðàâ ãðîìàäÿí, ñêîíñòðóéîâàí³ òàê, ùî äîçâîëÿþòü îäíîçíà÷íî
ñòâåðäæóâàòè, ùî çäåá³ëüøîãî âíóòð³øíº ñòàâëåííÿ ñóá’ºêòà çëî÷èíó äî ä³é, ÿê³
â³í ñêîþº, õàðàêòåðèçóºòüñÿ ÷³òêèì óñâ³äîìëåííÿì õàðàêòåðó â÷èíþâàíîãî ä³ÿííÿ
³ áåçàëüòåðíàòèâíèì áàæàííÿì íàñòàííÿ çàäóìàíèõ íàñë³äê³â.  Òàêèì ÷èíîì,
ñóá’ºêòèâíà ñòîðîíà ñêëàä³â öèõ çëî÷èí³â õàðàêòåðèçóºòüñÿ âèíîþ ó ôîðì³ ïðÿìîãî
óìèñëó.

Äëÿ îêðåìèõ çëî÷èí³â õàðàêòåðíèì º íàÿâí³ñòü ìåòè. Îáîâ’ÿçêîâîþ îçíàêîþ
ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ÷àñòèíîþ 4 ñò. 157 ÊÊ, º ìåòà – âïëèíóòè íà
ð³øåííÿ âèáîð÷î¿ êîì³ñ³¿. Çà â³äñóòíîñò³ ö³º¿ îçíàêè íåçàêîííà âèìîãà àáî âêàç³âêà,
âðàõîâóþ÷è õàðàêòåð ó÷èíåíîãî ³ íàñë³äêè, ìàº êâàë³ô³êóâàòèñÿ çà ³íøèìè
ñòàòòÿìè ÊÊ Óêðà¿íè. Õî÷à îêðåñëåíèìè íîðìàìè öå íå ïåðåäáà÷åíî, àëå äåÿê³
àâòîðè íàãîëîøóþòü íà íàÿâíîñò³ êîðèñëèâîãî ìîòèâó ó ñêëàä³ çëî÷èíó, ïåðåä-
áà÷åíîìó ñò. 160 ÊÊ Óêðà¿íè “Ï³äêóï âèáîðöÿ, ó÷àñíèêà ðåôåðåíäóìó” [26,
c. 147–148]. Íåçâàæàþ÷è íà â³äñóòí³ñòü çàçíà÷åíî¿ îçíàêè ó êîíñòðóêö³¿ ñòàòò³ ÿê
îáîâ’ÿçêîâî¿, ïåðåêîíàí³, ùî ç’ÿñóâàííÿ ñòàâëåííÿ îñîáè äî â÷èíåíîãî ä³ÿííÿ
ìîæå ôàêóëüòàòèâíî áðàòèñÿ äî óâàãè îðãàíàìè äîñóäîâîãî ðîçñë³äóâàííÿ ³ ñó-
äîâèìè îðãàíàìè ïðè îö³íö³ â÷èíåíîãî îñîáîþ çëî÷èíó.

Ïðîâåäåíèé àíàë³ç îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ îçíàê çëî÷èí³â ïðîòè âèáîð÷èõ
ïðàâ õî÷à é ìàº ïîâåðõîâèé õàðàêòåð, ïðîäåìîíñòðóâàâ íåîäíîçíà÷í³ñòü òëóìà÷åííÿ
ñêëàäîâèõ õàðàêòåðèñòèê çàçíà÷åíèõ çëî÷èí³â. Ñüîãîäí³ äîñ³ àêòóàëüíèì ³ â³ä-
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êðèòèì çàëèøàºòüñÿ ïèòàííÿ ðîçóì³ííÿ îá’ºêòà çëî÷èíó ÿê ó çàãàëüíîòåîðåòè÷íîìó
ïëàí³, òàê ³ â ìåæàõ âèä³ëåííÿ éîãî â êîíòåêñò³ çëî÷èííèõ ïîñÿãàíü íà âèáîð÷³
ïðàâà ãðîìàäÿí.
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COMMON FEATURES OF CRIMES AGAINST ELECTORAL RIGHTS

The article analyzes objective and subjective signs of crimes against the electoral
rights of citizens, which makes it possible to distinguish them among the whole array
of criminal offenses. The ambiguity in the interpretation of the constituent characteristics
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of these crimes is emphasized. Attention focused on the incoherence of approaches to
understanding the object of these crimes in the science of criminal law, both in
general theory and within the limits of its allocation in the context of criminal attacks
on citizens’ electoral rights. At the same time, there is a certain contradiction at the
level of legislative inclusion of voting rights to other personal human and civil rights
and freedoms, having found themselves in the process of grouping these crimes within
the Criminal Code of Ukraine. Such a grouping clearly contradicts fundamental legal
notions of human rights. Moreover, the author supports the position of placing social
relations as the most universal category in the basis of objective determination.
Allegedly, this is because representing the object of such crimes through a system of
values is impossible, given the complexity and multidimensional nature of the electoral
process. The specified allows drawing a conclusion about the necessity to separate
crimes against electoral rights of citizens into an independent structural subdivision
within the framework of the criminal law. In analyzing the objective signs of these
crimes, most are committed through active action, but there may be cases of inactivity.
In such a case we are talking about an illegal abstention from necessary actions, as a
result of which electoral relations are damaged. The problems existing in the legislation
to define a special subject of certain crimes against the electoral rights of citizens are
outlined. The inconsistency of the legislator in relation to the identification of a
member of the election commission as an official is revealed; it can negatively affect
the qualification of crimes of this type.

Keywords: electoral rights, public relations, crime composition, infringement
object, actions, intent.
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ïðîâ³äíèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0001-7274-9617

ÏÐÎÁËÅÌÈ ÇÀÑÒÎÑÓÂÀÍÍß ÏÐÅÖÅÄÅÍÒÍÎ¯
ÏÐÀÊÒÈÊÈ ªÂÐÎÏÅÉÑÜÊÎÃÎ ÑÓÄÓ Ç ÏÐÀÂ ËÞÄÈÍÈ
Ó ÏÐÀÊÒÈ×Í²É Ä²ßËÜÍÎÑÒ² ÑË²Ä×ÈÕ Ï²ÄÐÎÇÄ²Ë²Â

ÍÀÖ²ÎÍÀËÜÍÎ¯ ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà òåîðåòè÷íèì òà ïðàêòè÷íèì ïðîáëåìàì çàñòîñóâàííÿ
ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó êðèì³íàëüíîìó ïðîâàä-
æåíí³ ñë³ä÷èõ ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, âèçíà÷åííþ ì³ñöÿ ³ ðîë³
ð³øåíü ªâðîïåéñüêîãî ñóäó ó íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³ ÿê äæåðåëà êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà.

Çðîáëåíî âèñíîâêè, ùî íàÿâí³ íàóêîâî-òåîðåòè÷í³ íàïðàöþâàííÿ â öüîìó
íàïðÿì³ óòâîðþþòü ôóíäàìåíòàëüíó áàçó äëÿ ïîäàëüøîãî êîíöåïòóàëüíîãî ¿¿
ïåðåîñìèñëåííÿ òà íàóêîâèõ ïîøóê³â ³ ïðîãíîç³â.

Êëþ÷îâ³ ñëîâà: ïðåöåäåíò, ïðàêòèêà, ³ìïëåìåíòàö³ÿ, ð³øåííÿ, Êîíâåíö³ÿ,
çàñòîñóâàííÿ.

Ñèñòåìí³ çì³íè, ÿê³ â³äáóëèñü â Óêðà¿í³ ó ïðîöåñ³ ïðîâåäåííÿ ïîäàëüøîãî
ðåôîðìóâàííÿ ¿¿ ïðàâîâî¿ ñèñòåìè ³ îêðåìèõ ãàëóçåé ïðàâà, ïîòðåáóþòü óäî-
ñêîíàëåííÿ îêðåìèõ ïðàâîâèõ ³íñòèòóò³â ó ðåãóëþâàíí³ ñóñï³ëüíèõ â³äíîñèí, à
òàêîæ ¿õ ðåàë³çàö³¿ â³äïîâ³äíî äî ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â. Çîêðåìà, öå
ñòîñóºòüñÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (äàë³ –
ªÑÏË), à òàêîæ ï³äñòàâ òà ïîðÿäêó ¿¿ çàñòîñóâàííÿ ï³ä ÷àñ êðèì³íàëüíîãî ïðî-
âàäæåííÿ. Öå ïèòàííÿ º íàð³æíèì ó âèð³øåíí³ ïðîáëåìè ñï³ââ³äíîøåííÿ íàö³î-
íàëüíîãî, ó òîìó ÷èñë³ ³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî, òà ì³æíàðîäíîãî çàêîíî-
äàâñòâà, îñê³ëüêè â ñó÷àñíèõ óìîâàõ ñåðåä â÷åíèõ íå ³ñíóº îäíîçíà÷íîãî ï³äõîäó
ó âèçíà÷åíí³ öèõ ïðåöåäåíòíèõ ð³øåíü, ¿õ ïðàâîâî¿ ïðèðîäè òà îáîâ’ÿçêîâîñò³
âèêîíàííÿ ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè, ùî ñòâîðþº ïðîáëåìè ó ïðàâîçàñòîñîâí³é
ïðàêòèö³ îðãàí³â äîñóäîâîãî ñë³äñòâà.

Õàðàêòåðèñòèö³ òà çíà÷åííþ äæåðåë êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà, ó
òîìó ÷èñë³ é ð³øåíü ªÑÏË, ïðèñâÿ÷åí³ ðîáîòè áàãàòüîõ â³äîìèõ â³ò÷èçíÿíèõ
ïðàâîçíàâö³â, à ñàìå Î.Â. Áóòêåâè÷, Þ.Ì. Ãðîøåâîãî, Î.Ì. Äðîçäîâà, Î.Á. Çà-
ãóðñüêîãî, Ó.Ç. Êîðóö, Ä.Ï. Ïèñüìåííîãî, Ï.Ì. Ðàá³íîâè÷à, Î.Â. Óçóíîâî¿,
Â.Ï. Øèá³êî, Ì.ª. Øóìèëî òà ³í. Îäíàê êîìïëåêñíîãî ìîíîãðàô³÷íîãî äîñë³ä-
æåííÿ çàñòîñóâàííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ÿê äæåðåëà êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà
Óêðà¿íè ó â³ò÷èçíÿí³é þðèäè÷í³é ë³òåðàòóð³ íå ïðîâîäèëîñÿ. Íàÿâí³ íàóêîâ³
äîñë³äæåííÿ ïðèñâÿ÷åí³ ëèøå îêðåìèì ïðîáëåìíèì ïèòàííÿì àáî ìàþòü ãàëóçåâèé
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õàðàêòåð. Òîìó çàçíà÷åí³ ïèòàííÿ ïîòðåáóþòü ïîäàëüøîãî íàóêîâîãî äîñë³ä-
æåííÿ.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ íàïðÿì³â âïëèâó ïðåöåäåíòíèõ ð³øåíü ªâðî-
ïåéñüêîãî ñóäó íà ôîðìóâàííÿ òà ðîçâèòîê íàö³îíàëüíîãî êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî çàêîíîäàâñòâà ³ â³ò÷èçíÿíî¿ ïðàâîçàñòîñîâíî¿ ïðàêòèêè òà ïîøóê îïòè-
ìàëüíîãî ïðàâîâîãî ìåõàí³çìó çàñòîñóâàííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî
ñóäó ç ïðàâ ëþäèíè ó êðèì³íàëüíîìó ïðîâàäæåíí³ ÿê äæåðåëà êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà Óêðà¿íè.

Ïèòàííÿ þðèäè÷íîãî ìåõàí³çìó çàáåçïå÷åííÿ ðåàë³çàö³¿ ì³æíàðîäíèõ íîð-
ìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà ïðåöåäåíòíèõ ð³øåíü ªÑÏË, ó ïðàâîçàñòîñîâíó
ïðàêòèêó ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè, òîáòî ¿õ ³ìïëåìåíòàö³¿ ó íàö³îíàëüíå,
ó òîìó ÷èñë³ êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè, â ñó÷àñíèõ óìîâàõ
º íàéâàæëèâ³øèì ³ç ïðîáëåìíèõ òà àêòóàëüíèõ ïèòàíü, ÿêå ïîòðåáóº íàãàëüíîãî
íîðìàòèâíî-ïðàâîâîãî âèð³øåííÿ. Îñîáëèâî âàæëèâå çíà÷åííÿ öå ìàº íàñàìïåðåä
ó ñôåðàõ, ùî ñòîñóþòüñÿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â òà êðèì³íàëüíîãî
ïðîâàäæåííÿ íà ñòàä³¿ äîñóäîâîãî ñë³äñòâà, çîêðåìà ñë³ä÷èìè ï³äðîçä³ëàìè Íà-
ö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ïðè öüîìó âàðòî çàóâàæèòè, ùî ó ÷. 5 ñò. 9 Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè (äàë³ – ÊÏÊ) çàçíà÷àºòüñÿ ïðàâèëî, çã³äíî ç ÿêèì “êðèì³íàëüíå
ïðîöåñóàëüíå çàêîíîäàâñòâî çàñòîñîâóºòüñÿ ç óðàõóâàííÿì ïðàêòèêè ªâðîïåéñüêîãî
ñóäó ç ïðàâ ëþäèíè” [1], àëå ä³ºâîãî ìåõàí³çìó òàêîãî çàñòîñóâàííÿ ö³º¿ ïðàêòèêè
ó êðèì³íàëüíîìó ïðîâàäæåíí³, ÿê ³ îäíîçíà÷íîãî çàêîíîäàâ÷îãî òëóìà÷åííÿ
ïîíÿòòÿ “óðàõóâàííÿ”, çàêîíîäàâåöü ó ÊÏÊ íå íàäàâ, ùî íàðàç³ âèêëèêàº ïðîáëåìè
³ ñêëàäíîù³ ÿê ó ïðàêòè÷í³é ä³ÿëüíîñò³ ñë³ä÷èõ îðãàí³â, òàê ³ â òåîðåòè÷íîìó àñ-
ïåêò³ ñåðåä ôàõ³âö³â ó ãàëóç³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà. Îêð³ì öüîãî,
ôîðìóëþâàííÿ çàêîíîäàâöåì ó ï. 5 ñò. 9 ÊÏÊ ó ö³é íîðì³ ïîíÿòü “çàñòîñóâàííÿ”
÷åðåç “óðàõóâàííÿ”, íà íàøó äóìêó, ÿê ³ç ãíîñåîëîã³÷íîãî ïîãëÿäó, òàê ³ çàêîíîäàâ÷î¿
òåõí³êè, º íå çîâñ³ì âäàëèì ³ ï³äëÿãàº óòî÷íåííþ. Ïðè öüîìó íåîáõ³äíî âðàõîâóâàòè,
ùî ïîëîæåííÿ ö³º¿ íîðìè ìàþòü ñâî¿ îñîáëèâîñò³ ùîäî ñòàä³¿ ñóäîâîãî ðîçãëÿäó
³ ùîäî ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ.

Ñåðåä ó÷åíèõ íåìà îäíîçíà÷íîãî ï³äõîäó ó âèçíà÷åíí³ ïðåöåäåíòíèõ ð³øåíü
ªÑÏË, ¿õ ïðàâîâî¿ ïðèðîäè òà îáîâ’ÿçêîâîñò³ âèêîíàííÿ ó ïðàâîâ³é ñèñòåì³ Óê-
ðà¿íè. Íåçâàæàþ÷è íà ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî âèêîíàííÿ ð³øåíü òà
çàñòîñóâàííÿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” â³ä 23.02.2006 ¹ 3477-
IV [2], ÿêèé óïîâíîâàæóº çàñòîñîâóâàòè ïðè ðîçãëÿä³ ñïðàâ Êîíâåíö³þ ïðî çàõèñò
ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä 1950 ð. [3]  (äàë³ – Êîíâåíö³ÿ) ³ ïðîòîêîë³â
äî íå¿ òà ïðàêòèêó âêàçàíîãî Ñóäó ÿê äæåðåëî ïðàâà (ñò.ñò. 17, 19), ñåðåä â³ò-
÷èçíÿíèõ â÷åíèõ òà ïðàâîçíàâö³â íàðàç³ íå ³ñíóº îäíîñòàéíîñò³ òà óçãîäæåíî¿
ïîçèö³¿ ç öüîãî ïðîáëåìíîãî ïèòàííÿ ³ âîíî ïðîäîâæóº áóòè äèñêóñ³éíèì.

Çàçíà÷èìî, ùî â ñó÷àñíèõ óìîâàõ ó ÷èííîìó çàêîíîäàâñòâ³ äîñèòü â³ëüíî
òëóìà÷èòüñÿ ïîíÿòòÿ “äæåðåëî ïðàâà”. Òàê, ùå ñâîãî ÷àñó âèäàòíèé â³ò÷èçíÿíèé
òåîðåòèê ïðàâà Ï.Î. Íåäáàéëî ñïðàâåäëèâî çàçíà÷àâ, ùî “íîðìàòèâíèé àêò, ÿêèé
êîíêðåòèçóº çàêîí, íå º äæåðåëîì ïðàâà, îñê³ëüêè íå ñòâîðþº íîâî¿ ïðàâîâî¿
íîðìè” [4]. Òàêî¿ æ ïîçèö³¿ äîòðèìóâàâñÿ ³ òåîðåòèê êðèì³íàëüíîãî ïðîöåñó
Þ.Ì. Ãðîøåâèé [5]. Ðîçãëÿäàþ÷è þðèäè÷íó ïðèðîäó ïðåöåäåíòíèõ ð³øåíü ªÑÏË,
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íåîáõ³äíî ðîçóì³òè, ùî ªÑÏË íå äàº ðåêîìåíäàö³éíèõ ðîç’ÿñíåíü ç ïðèâîäó
ïðàâîçàñòîñóâàííÿ êðà¿íàì-ï³äïèñàíòàì Êîíâåíö³¿ 1950 ð., à òëóìà÷èòü ¿¿
ïîëîæåííÿ ó âçàºìîçâ’ÿçêó ç íîðìàìè âíóòð³øíüîãî çàêîíîäàâñòâà öèõ êðà¿í,
ÿê³ áóëè ïîðóøåí³ ïðè ïðîâåäåíí³ ïðîâàäæåííÿ ïî êîíêðåòíèõ ñïðàâàõ, íå
ñòâîðþþ÷è ïðè öüîìó íîâèõ íîðì ïðàâà (êóðñèâ àâòîðà). Ñõîæó ïîçèö³þ çàéìàº
³ Í.ª. Áëàæ³âñüêà, ÿêà ç öüîãî ïðèâîäó çàçíà÷èëà, ùî “ïðîáëåìà ³ìïëåìåíòàö³¿
ð³øåíü ªâðîïåéñüêîãî ñóäó â ïðàêòèêó ñóä³â çàëèøàºòüñÿ äèñêóñ³éíîþ… Çàÿâè
ïðî ð³øåííÿ ªâðîïåéñüêîãî ñóäó ÿê äæåðåëî ïðàâà áåç æîäíèõ çàñòåðåæåíü ³
óòî÷íåíü º íå äîñèòü àðãóìåíòîâàíèìè, õî÷à â³í º ³íòåðïðåòàòîðîì çì³ñòó ïðàâ ³
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, çàêð³ïëåíèõ ó Êîíâåíö³¿, ³ îðãàíîì ïðàâîñóääÿ,
ùî âñòàíîâëþº ôàêòè ¿õ ïîðóøåííÿ äåðæàâàìè-â³äïîâ³äà÷àìè” [6].

Â³äçíà÷àþ÷è íåãîòîâí³ñòü ïðàâîâî¿ ñèñòåìè Óêðà¿íè ³ ¿¿ çàêîíîäàâñòâà äî
ñòàíäàðò³â Ðàäè ªâðîïè òà ªÑÏË ïðè âñòóï³ äî Ðàäè ªâðîïè, Î.Â. Áóòêåâè÷ ç
öüîãî ïðèâîäó ñïðàâåäëèâî çàóâàæèëà, ùî “îäíèì ³ç ïðîáëåìíèõ àñïåêò³â òóò º
âèêîíàííÿ ð³øåíü ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè íà íàö³îíàëüíîìó ð³âí³. ²
öå íåçâàæàþ÷è íà ³ñíóâàííÿ ñïåö³àëüíîãî Çàêîíó, êîòðèé ìàâ áè çí³ìàòè óñ³
ïèòàííÿ â ö³é ñôåð³. Ïðîòå ³ â÷åí³, ³ ïðàêòèêè çâåðòàþòü óâàãó, ùî çàçíà÷åíèé
Çàêîí (Çàêîí Óêðà¿íè “Ïðî âèêîíàííÿ ð³øåíü òà çàñòîñóâàííÿ ïðàêòèêè ªâ-
ðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè”) ï³ñëÿ éîãî ïðèéíÿòòÿ ïîðîäèâ ùå á³ëüøå ïðî-
áëåì òà íåóçãîäæåíîñòåé, íàñàìïåðåä, äëÿ íàö³îíàëüíî¿ ñóäîâî¿ ïðàêòèêè”  [7].

Ñë³ä çàóâàæèòè, ùî ïðàêòè÷íî âñ³ çàäåêëàðîâàí³ Êîíâåíö³ºþ 1950 ðîêó
ïðàâà, ñâîáîäè ³ çàêîíí³ ³íòåðåñè ãðîìàäÿí, ó òîìó ÷èñë³ é ó÷àñíèê³â êðèì³íàëüíîãî
ïðîâàäæåííÿ, âæå ³ìïëåìåíòîâàí³ â Êîíñòèòóö³þ Óêðà¿íè [8] ó Ðîçä³ë³ II “Ïðàâà,
ñâîáîäè òà îáîâ’ÿçêè ëþäèíè ³ ãðîìàäÿíèíà” (ñòàòò³ 21-68) ÿê íîðìè, êîòð³ ãà-
ðàíòóþòü ó÷àñíèêàì êðèì³íàëüíîãî ïðîâàäæåííÿ çàõèñò ïðàâ, ñâîáîä òà çàêîííèõ
³íòåðåñ³â, Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè 2012 ð. íà ð³âí³ çàñàä
êðèì³íàëüíîãî ïðîâàäæåííÿ (ñò. 7–29 ÊÏÊ) òà ³íø³ çàêîíè Óêðà¿íè. Ñàìå ÷åðåç
öåé îïîñåðåäêîâàíèé ïðàâîâèé ìåõàí³çì ñë³ä÷³ ìîæóòü ³ çàñòîñîâóþòü ïîëîæåííÿ
íàçâàíî¿ Êîíâåíö³¿ ÿê ì³æíàðîäí³ ïðàâîâ³ ñòàíäàðòè ó ö³é ñôåð³. Àëå öå íå
ñòîñóºòüñÿ ïðåöåäåíòíèõ ð³øåíü ªÑÏË.

ßê ñïðàâåäëèâî çàóâàæèëà Ó.Ç. Êîðóö: “Çâàæàþ÷è íà ³íòåãðàö³éí³ ïðîöåñè
òà íàì³ðè Óêðà¿íè äîëó÷èòèñÿ äî ºâðîïåéñüêîãî ïðàâîâîãî ïðîñòîðó, íàáóâàº
àêòóàëüíîñò³ ïèòàííÿ óçãîäæåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà ç íîðìàìè Êîíâåíö³¿
1950 ð. òà ïðàêòèêîþ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè òà âïðîâàäæåííÿ ¿õ ó
â³ò÷èçíÿíó ñóäîâó ïðàêòèêó… Íåçâàæàþ÷è íà òå, ùî ïðàâà òà ñâîáîäè ëþäèíè ³
ãðîìàäÿíèíà çà ñò. 3 Êîíñòèòóö³¿ Óêðà¿íè íàáóëè ñòàòóñó íàéâèùî¿ ñîö³àëüíî¿
ö³ííîñò³, íà ñüîãîäí³ âîíè ïîòðåáóþòü íå ëèøå ïîë³òè÷íî¿ äåêëàðàö³¿, à é âïðî-
âàäæåííÿ þðèäè÷íîãî ìåõàí³çìó çàáåçïå÷åííÿ ¿õíüî¿ ðåàë³çàö³¿ òà ãàðàíòóâàííÿ”
[9]. Ïðî â³äñóòí³ñòü ä³ºâîãî ïðàâîâîãî ìåõàí³çìó çàñòîñóâàííÿ ïðàêòèêè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ïðè çä³éñíåíí³ ñóäî÷èíñòâà â Óêðà¿í³ çàçíà÷àº ³
Ä.Ñ. Òåðëåöüêèé [10].

ßê áà÷èìî, ñåðåä â³ò÷èçíÿíèõ â÷åíèõ òà ïðàâîçíàâö³â íàðàç³ íå ³ñíóº
îäíîñòàéíîñò³ òà óçãîäæåíî¿ ïîçèö³¿ ç öüîãî ïðîáëåìíîãî ïèòàííÿ ³ âîíî ïðîäîâæóº
áóòè äèñêóñ³éíèì. Íàðàç³ íàóêîâà ë³òåðàòóðà íå ì³ñòèòü ºäèíîãî âèçíà÷åííÿ
ñóäîâîãî ïðåöåäåíòó òà ñóäîâî¿ ïðàêòèêè. Ïîçèö³¿ â÷åíèõ ðîçä³ëèëèñÿ. ×àñòèíà
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â÷åíèõ, äî ÿêèõ â³äíîñÿòüñÿ Á.Â. Ìàëèøåâ, Ì.². Ìåëüíèê Ñ.Â. Øåâ÷óê Ë.À. Ëóöü,
Â.Ã. Óâàðîâ òà ³í., âèçíàþòü ñóäîâó ïðàêòèêó é ñóäîâèé ïðåöåäåíò ÿê äæåðåëî
ïðàâà, íà äóìêó ³íøèõ ó÷åíèõ, à ñàìå Þ.Þ. Ïîïîâà, Ë.Ì. Í³êîëåíêî, Í.Ì. Ïàð-
õîìåíêî, Í.ª. Áëàæ³âñüêî¿, ñóäîâèé ïðåöåäåíò äæåðåëîì ïðàâà âèçíàâàòè íå
ìîæíà. Íà íàøó äóìêó, òàêà íåóçãîäæåí³ñòü ñòîñîâíî çíà÷åííÿ ïðåöåäåíòíî¿
ïðàêòèêè ªÑÏË ìàº áóòè óñóíåíà øëÿõîì â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî
êîðåãóâàííÿ òà óòî÷íåííÿ, à òàêîæ çàêîíîäàâ÷îãî ïåðåãëÿäó ³ óòî÷íåííÿ âèçíà÷åííÿ
ì³ñöÿ ñóäîâîãî ïðåöåäåíòó ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè ó Êîíñòèòóö³¿ Óêðà¿íè òà
ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç ïèòàíü éîãî ïðàêòè÷íîãî çàñòîñóâàííÿ.

Ïðîáëåìàìè çàñòîñóâàííÿ ïðàêòèêè ïðåöåäåíòíèõ ð³øåíü ªÑÏË ó êðèì³-
íàëüíîìó ïðîâàäæåíí³ Óêðà¿íè, îêð³ì â³äñóòíîñò³ ïðàâîâîãî ìåõàí³çìó ¿õ ïðÿìîãî
çàñòîñóâàííÿ, òàêîæ º: íåäîñòàòíÿ îá³çíàí³ñòü ñë³ä÷èõ ó ¿õ ðîçóì³íí³ òà çàñòîñóâàíí³,
òîáòî ìîâíå ïèòàííÿ, îñê³ëüêè â³äïîâ³äíî äî ñò. 59 Êîíâåíö³¿ âîíè ïðèéìàþòüñÿ
îô³ö³éíèìè àíãë³éñüêîþ ³ ôðàíöóçüêîþ ìîâàìè, òîìó äëÿ òîãî, ùîá ïîâíîö³ííî
¿õ çàñòîñîâóâàòè ïðàâîçàñòîñîâíèêàì â Óêðà¿í³ íåîáõ³äíå äîñêîíàëå âîëîä³ííÿ
âêàçàíèìè ³íîçåìíèìè ìîâàìè, ùî íà ïðàêòèö³ º ìàëîéìîâ³ðíèì; âèñîêèé ð³âåíü
íàâàíòàæåííÿ íà ñë³ä÷èõ ó ðåçóëüòàò³ ÷îãî âîíè ïîçáàâëåí³ ðåàëüíèõ ìîæëèâîñòåé
äëÿ âèâ÷åííÿ òà çàñòîñóâàííÿ ö³º¿ ïðàêòèêè ó ñâî¿é ïðàêòè÷í³é ä³ÿëüíîñò³ òîùî.

Çà ðåçóëüòàòàìè âèâ÷åííÿ ìîíîãðàô³÷íèõ, ïåð³îäè÷íèõ òà ³íøèõ á³áë³îãðà-
ô³÷íèõ äæåðåë, à òàêîæ íàóêîâî¿ äèñêóñ³¿ ç óêàçàíîãî ïðîáëåìíîãî ïèòàííÿ â
ñó÷àñíèõ óìîâàõ, íà äóìêó Þ.Þ. Ïîïîâà, íàðàç³ ìîæëèâî ãîâîðèòè ïðî ³ñíóâàííÿ
ùîíàéìåíøå òðüîõ îñíîâíèõ âèä³â ñóäîâèõ ïðåöåäåíò³â, õàðàêòåðíèõ äëÿ ð³çíèõ
ñâ³òîâèõ ïðàâîâèõ ñèñòåì, ó ïðàâîâîìó ïîë³ ÿêèõ ªÑÏË ïðèéìàº ñâî¿ ð³øåííÿ
³ îñîáëèâîñò³ ÿêèõ ìàº ïðè öüîìó âðàõîâóâàòè.

Öå àíãëîñàêñîíñüêèé ïðåöåäåíò, ïðèòàìàííèé êðà¿íàì çàãàëüíîãî ïðàâà, äå
ä³º äîêòðèíà “stare decisis”, ùî îçíà÷àº “ñë³äóâàííÿ âèð³øåíîìó ðàí³øå”, òîáòî
ìîæå áóòè ñòâîðåíèé îäíèì ñóäîâèì ð³øåííÿì; ðîìàíî-ãåðìàíñüêèé, ïðèòàìàííèé
êðà¿íàì êîíòèíåíòàëüíîãî ïðàâà, äî ÿêèõ â³äíîñèòüñÿ ³ Óêðà¿íà, ï³ä ÿêèì ðîçó-
ì³ºòüñÿ ³íñòèòóò óñòàëåíî¿ ñóäîâî¿ ïðàêòèêè (jurisprudence constante), òîáòî ñòâî-
ðþºòüñÿ çàâäÿêè ïîÿâ³ ìíîæèííîñò³ ñóäîâèõ ð³øåíü, ³ ïåðåêîíëèâèé ïðåöåäåíò
(persuasive precedent), ÿêèé º ñï³ëüíèì äëÿ îáîõ ïðàâîâèõ ñ³ìåé. Öå îêðåì³
ñóäîâ³ ð³øåííÿ, ÿê³ ñàì³ ïî ñîá³ íå ñòâîðþþòü ïðåöåäåíòó àí³ â àíãëîñàêñîíñüêîìó,
àí³ â êîíòèíåíòàëüíîìó çíà÷åíí³, òèì íå ìåíøå ç îãëÿäó íà àâòîðèòåòí³ñòü ñóäó,
ùî ¿õ ïðèéíÿâ, ³ñòîòíî âïëèâàþòü íà ïðàêòèêó ³íøèõ ñóä³â, õî÷à ³ íå º îáîâ’ÿçêîâèìè
äëÿ íèõ. Íàçâàí³ âèäè ïðåöåäåíò³â Þ.Þ. Ïîïîâ äîêëàäíî îïèñàâ ó ñâî¿õ ïðàöÿõ,
äåòàëüíî âèçíà÷èâøè ¿õ ïðèðîäó ³ îñîáëèâîñò³ ïðàêòè÷íîãî çàñòîñóâàííÿ.

Ùî æ äî îáîâ’ÿçêîâîñò³ ïðåöåäåíòíèõ ð³øåíü ªÑÏË ñòîñîâíî óêðà¿íñüêîãî
ñóäî÷èíñòâà, òî ç óêàçàíîãî ïðèâîäó Þ.Þ. Ïîïîâ çàçíà÷àº, ùî “ç îãëÿäó íà çà-
çíà÷åíå, òèì á³ëüøå íå ìîæóòü áóòè ð³øåííÿ ªÑÏË îáîâ’ÿçêîâèìè äëÿ ñóä³â
êðà¿í êîíòèíåíòàëüíîãî ïðàâà, áî êîíòèíåíòàëüíå ïðàâî â³äíîñèòüñÿ äî çàãàëüíî-
îáîâ’ÿçêîâîãî ïðåöåäåíòó ÿê äî ÷óæîãî, â³äêèäàº éîãî. Ïðè öüîìó ïðåöåäåíòíó
ïðàêòèêó ªÑÏË, õî÷à á ³ áàãàòîðàçîâî ï³äòâåðäæåíó, âàæêî â³äíåñòè ³ äî óñòàëåíî¿
ñóäîâî¿ ïðàêòèêè çà äîêòðèíîþ êîíòèíåíòàëüíîãî ïðåöåäåíòó jurisprudence con-
stante, îñê³ëüêè ïðàêòèêà ªÑÏË çà òâåðäæåííÿì Þ.Þ. Ïîïîâà íå º ïðàêòèêîþ
ñóä³â íàö³îíàëüíî¿ ñóäîâî¿ ñèñòåìè” [11].
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Ìè ïîâí³ñòþ ïîä³ëÿºìî òàêó ïîçèö³þ, îñê³ëüêè â íàçâàí³é Êîíâåíö³¿ â³äñóòí³
áóäü-ÿê³ âêàç³âêè íà ìåõàí³çì çàáåçïå÷åííÿ îáîâ’ÿçêîâîñò³ ð³øåíü ªÑÏË, ³ öå º
ïðåðîãàòèâîþ ñàìèõ äåðæàâ-ï³äïèñàíò³â. Îòæå, ïðèïèñè Êîíâåíö³¿ ïîòðåáóþòü
çîâí³øíüîãî çàáåçïå÷åííÿ ùîäî ¿¿ ðåàë³çàö³¿ ç áîêó öèõ äåðæàâ, ùî âæå ñàìî ïî
ñîá³ ñòâîðþº ïåðåäóìîâè êîíôë³êòó ç âíóòð³øí³ì çàêîíîäàâñòâîì íàçâàíèõ
ñóá’ºêò³â ó ïðîöåñ³ ¿õ ³íòåãðàö³¿ ó ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü.

ßê áà÷èìî, íà äóìêó îêðåìèõ ó÷åíèõ, íå âñ³ ð³øåííÿ ªÑÏË ìàþòü çàãàëü-
íîîáîâ’ÿçêîâèé õàðàêòåð äëÿ çàñòîñóâàííÿ â Óêðà¿í³, ³ ïîçèö³¿ ç öüîãî ïðîáëåìíîãî
ïèòàííÿ â³ò÷èçíÿíèõ â÷åíèõ ³ ïðàâîçíàâö³â ñóòòºâî ð³çíÿòüñÿ, à æâàâ³ äèñêóñ³¿ íà
ñòîð³íêàõ ïåð³îäè÷íèõ òà ìîíîãðàô³÷íèõ âèäàíü ïðîäîâæóþòüñÿ.

Âàðòî ïðè öüîìó çàóâàæèòè, ùî, ï³äòðèìóþ÷è â îñíîâíîìó ³ìïëåìåíòàö³þ
ì³æíàðîäíî-ïðàâîâèõ íîðì ó â³ò÷èçíÿíå êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî,
ó òîìó ÷èñë³ ³ ìîæëèâîñò³ çàñòîñóâàííÿ ñë³ä÷èìè ï³äðîçä³ëàìè Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè ð³øåíü ªÑÏË, öåé ïðîöåñ ïîâèíåí â³äáóâàòèñÿ äîñèòü îáåðåæíî
³ çâàæåíî, îñê³ëüêè òàê³ íîðìè ìàþòü ïðåöåäåíòíèé õàðàêòåð, âëàñòèâèé ³íøèì
ïðàâîâèì ñâ³òîâèì ñèñòåìàì ³ íå âëàñòèâèé êîíòèíåíòàëüí³é ïðàâîâ³é ñèñòåì³, äî
ÿêî¿ íàëåæèòü Óêðà¿íà. Äî òîãî æ, ÿê áà÷èìî, â Óêðà¿í³ íàðàç³ â³äñóòí³é ä³ºâèé
ïðàâîâèé ìåõàí³çì ïðÿìîãî ³ áåçïîñåðåäíüîãî çàñòîñóâàííÿ ïðåöåäåíòíèõ ð³øåíü
ªÑÏË ³ éîãî ïðàêòèêè â êðèì³íàëüíîìó ñóäî÷èíñòâ³ âçàãàë³ ³ êðèì³íàëüíîìó
ïðîâàäæåíí³ çîêðåìà. Äî íàïðàöþâàííÿ òàêîãî ìåõàí³çìó öÿ ïðîáëåìà çàëèøàºòüñÿ
äèñêóñ³éíîþ.

Ï³äñóìîâóþ÷è âèêëàäåíå, ñë³ä çàóâàæèòè, ùî âèíèêàº òàêîæ ïðîáëåìíå
ïèòàííÿ ùîäî îáîâ’ÿçêîâîñò³ òà íåîáõ³äíîñò³ ïðîâåäåííÿ äîäàòêîâîãî (åôåêòèâíîãî
ç ïîçèö³é ªÑÏË) ðîçñë³äóâàííÿ ç óñóíåííÿ êîíñòàòîâàíèõ íèì ó éîãî Ð³øåííÿõ
ïîðóøåíü íîðì Êîíâåíö³¿ ó ïðîöåñ³ êîíêðåòíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ çà
çàÿâàìè éîãî áåçïîñåðåäí³õ ó÷àñíèê³â. ×è ìàº âçàãàë³ ïðîâîäèòèñÿ íîâå ðîçñë³-
äóâàííÿ ç óðàõóâàííÿì íåäîë³ê³â, âñòàíîâëåíèõ ªÑÏË ³ç çàêîíîäàâ÷èì çàáåç-
ïå÷åííÿì ¿õ ïðîöåñóàëüíîãî âèïðàâëåííÿ? ×è º òàê³ ïðåöåäåíòí³ Ð³øåííÿ ªÑÏË
ïðàâîâîþ (ïðîöåñóàëüíîþ) ï³äñòàâîþ äëÿ ïðîâåäåííÿ â³äïîâ³äíîãî êîìïëåêñó
ñë³ä÷èõ ä³é ³ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â ïðè òîìó, ùî ïîðÿäîê êðèì³íàëüíîãî
ïðîâàäæåííÿ íà òåðèòîð³¿ Óêðà¿íè âèçíà÷àºòüñÿ ëèøå êðèì³íàëüíèì ïðîöåñóàëü-
íèì çàêîíîäàâñòâîì Óêðà¿íè (÷. 1 ñò. 1 ÊÏÊ)?

Ðîçãëÿíóòèé íàìè ïðàâîâèé ìåõàí³çì îïîñåðåäêîâàíî¿ ³ìïëåìåíòàö³¿ íîðì
ïðåöåäåíòíîãî ïðàâà, çîêðåìà ðåàë³çàö³¿ ïîëîæåíü íàçâàíî¿ Êîíâåíö³¿ ³ ð³øåíü
ªÑÏË (ÿêèé ³ ñòâîðåíèé äëÿ ¿õ óïðîâàäæåííÿ â ïðàêòè÷íó ä³ÿëüí³ñòü äåðæàâ-
ï³äïèñàíò³â Êîíâåíö³¿) ó êðèì³íàëüíå ïðîâàäæåííÿ Óêðà¿íè, íà ð³âí³ íîðì Êîí-
ñòèòóö³¿ òà çàñàä êðèì³íàëüíîãî ïðîöåñó Óêðà¿íè (ñò. 7 ÊÏÊ), ââàæàºìî íà ñüî-
ãîäí³ ºäèíèì çàêîíîäàâ÷î çàêð³ïëåíèì, îñê³ëüêè ³íøîãî þðèäè÷íîãî ìåõàí³çìó
³ìïëåìåíòàö³¿ öèõ ð³øåíü ó êðèì³íàëüíå ïðîâàäæåííÿ Óêðà¿íè, îêð³ì ìîæëèâîñò³
âíåñåííÿ â³äïîâ³äíèõ çàêîíîäàâ÷èõ çì³í ó ÷èííå êðèì³íàëüíå ïðîöåñóàëüíå çàêî-
íîäàâñòâî, íàðàç³ ïðàêòè÷íî íå ³ñíóº. Íà ïðåâåëèêèé æàëü, òàê³ çàêîíîäàâ÷³ çì³-
íè â³äáóâàþòüñÿ äóæå ïîâ³ëüíî ³ çäåá³ëüøîãî íå âèõîäÿòü çà ìåæ³ â³äïîâ³äíèõ
çàêîíîïðîåêò³â.

Òàê, ïåâíó â³äïîâ³äü íà ö³ ïðîáëåìí³ çàïèòàííÿ íàäàº Ïëàí çàõîä³â ùîäî
ðåàë³çàö³¿ Íàö³îíàëüíî¿ ñòðàòåã³¿ ó ñôåð³ ïðàâ ëþäèíè äî 2020 ð. (äàë³ – Ïëàí),
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çàòâåðäæåíèé Ðîçïîðÿäæåííÿì ÊÌÓ â³ä 23 ëèñòîïàäà 2015 ð. ¹ 1393-ð. {²ç
çì³íàìè, âíåñåíèìè çã³äíî ç Ïîñòàíîâîþ ÊÌÓ â³ä 1.05.2017 ¹ 322} [12], ó ÿêîìó
ó ð. 6 ï. 4 ç ìåòîþ ñòâîðåííÿ åôåêòèâíî¿ ñèñòåìè ïðîòèä³¿ êàòóâàííÿì, æîðñòîêîìó,
íåëþäñüêîìó àáî òàêîìó, ùî ïðèíèæóº ã³äí³ñòü, ïîâîäæåííþ ÷è ïîêàðàííþ;
ñòâîðåííÿ óìîâ äëÿ çàïîá³ãàííÿ âèïàäêàì íåíàëåæíîãî ïîâîäæåííÿ; óòâåðäæåííÿ
ó ñóñï³ëüñòâ³ íåòåðïèìîñò³ äî áóäü-ÿêèõ ïðîÿâ³â íåíàëåæíîãî ïîâîäæåííÿ,
ïåðåäáà÷àëîñÿ ðîçðîáëåííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ùîäî ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ òà
âíåñåííÿ â³äîìîñòåé äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü íà ï³äñòàâ³
ð³øåííÿ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, ó ÿêîìó êîíñòàòîâàíî ïîðóøåííÿ
ïðîöåñóàëüíèõ àñïåêò³â ñòàòåé 2 ÷è 3 ªâðîïåéñüêî¿ êîíâåíö³¿ ïðî çàõèñò ïðàâ
ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä ó çâ’ÿçêó ç ïðîâåäåííÿì íååôåêòèâíîãî ðîçñë³-
äóâàííÿ âèïàäê³â ñìåðò³ ÷è êàòóâàííÿ àáî íåëþäñüêîãî ÷è òàêîãî, ùî ïðèíèæóº
ã³äí³ñòü, ïîâîäæåííÿ àáî ïîêàðàííÿ (â³äïîâ³äíèé çàêîíîïðîåêò âíåñåíî íà ðîçãëÿä
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ó II êâàðòàë³ 2016 ð. Ì³í’þñòîì Óêðà¿íè). Ç ìåòîþ
ïîñèëåííÿ ãàðàíò³¿ â³äøêîäóâàííÿ øêîäè çà íåçàêîííå çàòðèìàííÿ, àðåøò, òðèìàí-
íÿ ï³ä âàðòîþ, çîêðåìà ó ðàç³ êîíñòàòàö³¿ â³äïîâ³äíîãî ïîðóøåííÿ ªâðîïåéñüêèì
ñóäîì ç ïðàâ ëþäèíè íàçâàíèì Ïëàíîì (ï. 4 ð. 14) ïåðåäáà÷àëîñÿ òàêîæ ðîçðîá-
ëåííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè “Ïðî ïîðÿäîê â³äøêî-
äóâàííÿ øêîäè, çàâäàíî¿ ãðîìàäÿíèíîâ³ íåçàêîííèìè ä³ÿìè îðãàí³â ä³çíàííÿ,
ïîïåðåäíüîãî ñë³äñòâà, ïðîêóðàòóðè ³ ñóäó” (â³äïîâ³äíèé çàêîíîïðîºêò áóëî âíåñåíî
íà ðîçãëÿä Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ùå ó I êâàðòàë³ 2017 ð. Ì³í’þñòîì òà
Ì³íô³íîì Óêðà¿íè).

Çàçíà÷åí³ çàêîíîäàâ÷³ ³í³ö³àòèâè ñâ³ä÷àòü, ùî íàçâàí³ ïðîáëåìí³ ïèòàííÿ
çàëèøàþòüñÿ ³ íàäàë³, à ¿õ âèð³øåííÿ çíàõîäèòüñÿ íàðàç³ ëèøå íà ñòàä³¿ çàêîíî-
ïðîºêòíî¿ ä³ÿëüíîñò³, ÿê, íàïðèêëàä, íå ïðèéíÿò³ Âåðõîâíîþ Ðàäîþ ïðîºêòè Çà-
êîí³â Óêðà¿íè â³ä 05.09.2018 ¹ 9044 “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ
àêò³â Óêðà¿íè ùîäî âäîñêîíàëåííÿ ïîðÿäêó â³äøêîäóâàííÿ øêîäè, çàâäàíî¿ ãðî-
ìàäÿíèíîâ³ ïðàâîîõîðîííèìè îðãàíàìè àáî ñóäîì â³äïîâ³äíî äî ïðàêòèêè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” (ÊÌÓ); â³ä 28.12.2018 ¹ 9455 “Ïðî âíåñåííÿ
çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî çàáåçïå÷åííÿ ïðàâà çàñóäæåíèõ
íà çâåðíåííÿ äî ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” (ÊÌÓ); â³ä 07.09.2017
¹ 7089 “Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè
ùîäî ïðèâåäåííÿ ïîðÿäêó çàñòîñóâàííÿ çàïîá³æíèõ çàõîä³â ó â³äïîâ³äí³ñòü ç
ïðàêòèêîþ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè”, ðîçðîáëåíèé Ì³í³ñòåðñòâîì þñ-
òèö³¿ íà âèêîíàííÿ ï³äïóíêòó 3 òà ï³äïóíêòó 5 ïóíêòó 14 âêàçàíîãî Ïëàíó çàõîä³â
³ âíåñåíèé íà ðîçãëÿä Âåðõîâíî¿ Ðàäè Óêðà¿íè Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè
òîùî.

Îòæå, ªÑÏË íå äàº ðåêîìåíäàö³éíèõ ðîç’ÿñíåíü ç ïðèâîäó ïðàâîçàñòîñóâàííÿ
êðà¿íàì-ï³äïèñàíòàì Êîíâåíö³¿ 1950 ð., à òëóìà÷èòü ¿¿ ïîëîæåííÿ ó âçàºìîçâ’ÿçêó
ç íîðìàìè âíóòð³øíüîãî çàêîíîäàâñòâà öèõ êðà¿í, ÿê³ áóëè ïîðóøåí³ ïðè ïðîâåäåíí³
ïðîâàäæåííÿ ïî êîíêðåòíèõ ñïðàâàõ, íå ñòâîðþþ÷è ïðè öüîìó íîâèõ íîðì ïðàâà,
òîìó ð³øåííÿ ªÑÏË íå ìîæíà ââàæàòè äæåðåëîì ïðàâà âçàãàë³ ³ êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà çîêðåìà. Øèðîêå ïðÿìå âèêîðèñòàííÿ ñóäîâèõ ïðåöåäåíò³â
ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ áåç âíåñåííÿ â³äïîâ³äíèõ çì³í ó êðèì³íàëüíå ïðîöå-
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ñóàëüíå çàêîíîäàâñòâî çäàòíå ïðèçâåñòè äî ï³äì³íè çàêîíîäàâöÿ ñóääåþ, ùî íå
â³äïîâ³äàº ïðèíöèïó ïîä³ëó âëàäè é ôàêòè÷íî ìîæå íåãàòèâíî âïëèíóòè íà ïðèíöèï
çàêîííîñò³ òà ïðàâîâî¿ âèçíà÷åíîñò³.

Îêð³ì öüîãî, â³äïîâ³äíî äî ï. 2 ñò. 445 ÊÏÊ âñòàíîâëåííÿ ì³æíàðîäíîþ
ñóäîâîþ óñòàíîâîþ (ªÑÏË), þðèñäèêö³ÿ ÿêî¿ âèçíàíà Óêðà¿íîþ, ïîðóøåííÿ
Óêðà¿íîþ ì³æíàðîäíèõ çîáîâ’ÿçàíü ïðè âèð³øåíí³ ñïðàâè ñóäîì, º ï³äñòàâîþ
äëÿ ïåðåãëÿäó ñóäîâèõ ð³øåíü, ùî íàáðàëè çàêîííî¿ ñèëè, Âåðõîâíèì Ñóäîì
Óêðà¿íè. Äëÿ ñòàä³¿ êðèì³íàëüíîãî ïðîâàäæåííÿ ÊÏÊ Óêðà¿íè òàêî¿ ï³äñòàâè íå
ïåðåäáà÷èâ, ùî º ñóòòºâîþ çàêîíîäàâ÷îþ ïðîãàëèíîþ. Çà öèõ îáñòàâèí ìè âèìóøåí³
êîíñòàòóâàòè, ùî ó ä³ÿëüíîñò³ ñë³ä÷èõ ï³äðîçä³ë³â ó ñó÷àñíèõ óìîâàõ ïðåöåäåíòíà
ïðàêòèêà ªÑÏË ïðàêòè÷íî íå çàñòîñîâóºòüñÿ, ÿêùî ìàòè íà óâàç³ ïðÿìå ³ áåç-
ïîñåðåäíº ïðàêòè÷íå çàñòîñóâàííÿ, à íå îïîñåðåäêîâàíå ÷åðåç âíóòð³øíº êðèì³-
íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè òà Êîíñòèòóö³þ Óêðà¿íè ÿê çàêîí
ïðÿìî¿ ä³¿. ²ìïëåìåíòàö³ÿ òàêî¿ ïðåöåäåíòíî¿ ïðàêòèêè ó ïðàêòè÷íó ä³ÿëüí³ñòü
ñë³ä÷èõ ï³äðîçä³ë³â ó ñó÷àñíèõ óìîâàõ ÷åðåç âíåñåííÿ â³äïîâ³äíèõ çì³í ó ÷èííå
êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè îáìåæåíà íåäîñêîíàëîþ òà
íååôåêòèâíîþ çàêîíîïðîåêòíîþ òà çàêîíîòâîð÷îþ ä³ÿëüí³ñòþ â³ò÷èçíÿíîãî
çàêîíîäàâöÿ. Äëÿ âèïðàâëåííÿ öüîãî ñòàíîâèùà íåîáõ³äíî çàêîíîäàâ÷î âèîêðåìèòè
ïðàêòèêó âèêîíàííÿ ð³øåíü ªÑÏË ùîäî íåîáõ³äíîñò³ â³äïîâ³äíèõ çì³í äî êðèì³-
íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà, çîêðåìà ³ äëÿ ñòàä³¿ êðèì³íàëüíîãî ïðîâàä-
æåííÿ òà ïðàêòèêó âèêîíàííÿ éîãî ð³øåíü ïî âèïëàò³ ñïðàâåäëèâî¿ ìîðàëüíî¿
ñàòèñôàêö³¿ òà ìàòåð³àëüíî¿ êîìïåíñàö³¿, îñê³ëüêè âîíè â³äíîñÿòüñÿ äî þðèñäèêö³¿
ð³çíèõ îðãàí³â.

Ìè ïîä³ëÿºìî ïîçèö³þ Â.Ã. Óâàðîâà, ùî “íà ñüîãîäí³ ðîçâ’ÿçàííÿ ïðîáëåìè
³ìïëåìåíòàö³¿ ïîëîæåíü ì³æíàðîäíèõ ïðàâîâèõ àêò³â ó íàö³îíàëüíå çàêîíîäàâñòâî
Óêðà¿íè òà âèêîíàííÿ ð³øåíü ªâðîïåéñüêîãî Ñóäó ç ïðàâ ëþäèíè ïîòðåáóº çì³-
íè ïðàâîâîãî ìåõàí³çìó ôîðìóâàííÿ çàêîíîïðîåêò³â òà ¿õ ïðèéíÿòòÿ. Á³ëüøå
òîãî, âðàõîâóþ÷è ôàêòîð ìîæëèâîñò³ îáìåæåííÿ ïðàâ ³ ñâîáîä îñîáè ó ñôåð³
êðèì³íàëüíîãî ñóäî÷èíñòâà, ïèòàííÿ åôåêòèâíîãî çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ ïîòðåáóº íîâîãî êîíöåïòóàëüíîãî
îñìèñëåííÿ” [13].

Òàêà íåóçãîäæåí³ñòü ñòîñîâíî çíà÷åííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªÑÏË â
Óêðà¿í³ ìàº áóòè óñóíåíà øëÿõîì â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî êîðåãóâàííÿ
òà óòî÷íåííÿ, à òàêîæ çàêîíîäàâ÷îãî âèçíà÷åííÿ ì³ñöÿ ñóäîâîãî ïðåöåäåíòó ó
ïðàâîâ³é ñèñòåì³ Óêðà¿íè òà ó Êîíñòèòóö³¿ Óêðà¿íè.

Ï³äâîäÿ÷è ï³äñóìêè, ìîæåìî êîíñòàòóâàòè, ùî íàÿâí³ íàóêîâî-òåîðåòè÷í³
íàïðàöþâàííÿ â öüîìó íàïðÿì³ íå âè÷åðïóþòü òà íå âèð³øóþòü âêàçàíó ñêëàäíó
íàóêîâî-ïðàêòè÷íó ïðîáëåìó, à øâèäøå óòâîðþþòü ôóíäàìåíòàëüíó áàçó äëÿ
ïîäàëüøîãî êîíöåïòóàëüíîãî ¿¿ ïåðåîñìèñëåííÿ òà íàóêîâèõ ïîøóê³â ³ ïðîãíîç³â.
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PROBLEMS OF APPLYING THE CASE LAW OF THE EUROPEAN
COURT OF HUMAN RIGHTS IN THE PRACTICE OF INVESTIGATIVE

UNITS OF THE NATIONAL POLICE OF UKRAINE

The article is devoted to the theoretical and practical problems of applying the
case law of the European Court of Human Rights in the criminal investigation of
Ukrainian investigation units National Police of Ukraine, determining the place and
role of decisions of the European Court in the national legal system as a source of
criminal procedural law.

Study and analysis of the provisions of the Constitution of Ukraine, the new
Criminal Procedural Code of Ukraine and the current legislation on the activities of
pre-trial investigation units in Ukraine and the practice of their application during
pre-trial investigation of norms of international legal standards regarding the protection
of the rights, freedoms and legitimate interests of a person, the case law of the
European Court of Justice Human rights on these issues under the new criminal
procedure law of Ukraine testify, that the essential shortcoming of the system of
legislative provision of regulation of this activity of pre-trial investigation bodies is
that the provisions of the new CPC led to a radical change in the domestic criminal-
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law doctrine. The revision and improvement of the current legislation, and in particular
the important and determinative positions, such as the changes to the CPC and the
Criminal Code, should be based on a thoroughly elaborated scientific concept based
on real needs of existing practice and the development of public relations in the state.

It is precisely in the work of the bodies of the pre-trial investigation of the
National Police that the situation of the fight against crime and the real state of
protection of the rights, freedoms and legitimate interests of individuals and legal
persons from criminal and other illegal encroachments are most clearly reflected.
Therefore, the cardinal change in the criminal process in Ukraine in this part could
not be introduced without fundamental research, taking into account the achievements
of the leading domestic scientists in this field, as well as the introduction of the
relevant law conditions. The legalization of these requirements by the legislator in the
course of the work of the CPC in 2012 has led to a number of legislative mistakes,
including in matters of ensuring the rights, freedoms and legitimate interests of a
person in criminal proceedings. Despite the positive features of these and other
innovations, the practice of applying during the pre-trial investigation of the norms
of international legal standards regarding the rights, freedoms and legitimate interests
of a person, the practice of the European Court of Human Rights on these issues
under the new criminal procedure legislation of Ukraine testifies , that domestic
criminal procedural legislation needs to be improved on the implementation of criminal
proceedings in this area through the implementation of international legal standards.
In connection with this, there is an urgent need to develop appropriate mechanisms
for implementation, harmonization of normative legal acts, provisions of the new
CPC of Ukraine with international legal acts on this issue, which are sources of
criminal procedural legislation of Ukraine.

In this connection, it also appeared necessary to consider the problematic issues
of the application of these standards and the need to revise and improve certain norms
and provisions of the CPC of Ukraine, which regulate the grounds and procedure for
this activity, as well as the development of a mechanism for the application of pre-
trial investigations of the norms of international legal standards concerning ensuring
the rights, freedoms and legitimate interests of a person, the case law of the European
Court of Human Rights on these issues under the new criminal procedure law
Ukraine.

Keywords: precedent, practice, implementation, decision, convention, application
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MEASURES FOR JUVENILE DELINQUENCY PREVENTION

IN UKRAINE
The article is devoted to the complex criminological study of the phenomenon of

violence among secondary school pupils. The issue of juvenile delinquency prevention
has always been a great deal of attention in Ukrainian criminology, a significant
number of monographs and papers have been edited, and a number of dissertations on
this topic have been defended. Instead, the precautionary measures in these studies are
highlighted mostly fragmentely, referring to specific areas or spheres of mentioned
activity.

Practical suggestions and recommendations for the improvement of national
legislation aimed at the ensuring of the effective protection of a child from all forms of
violence in education are substantiated.

Keywords: violence among pupils, general education school, physical violence,
mental violence, criminological characteristics, prevention.

The issue of juvenile delinquency prevention has always been particularly acute
as the state of crime in the future society depends on the effectiveness of such
activities. Studies show that their first criminal experience recidivists and professional
criminals usually get under the age of adolescence.

The significant decrease of the number of juvenile offenders in Ukraine in recent
years (their part among all those who committed crimes fell from 10.6 % in 2003 to
3.4 % in 2018) in no way reduces the relevance and social significance of above
mentioned problem, as it was mostly due to the implementation of the humanization
of the criminal legal policy of the state, which main direction is a significant restriction
of the application of criminal law measures against minors. As a result, the growing
number of crimes committed by them remains latent. It is possible to compensate this
only due to scientifically substantiated system of precautionary measures.

The issue of juvenile delinquency prevention has always been a great deal of
attention in Ukrainian criminology, a significant number of monographs and papers
[1–5] have been edited, and a number of dissertations on this topic have been
defended [6; 7]. Instead, the precautionary measures in these studies are highlighted
mostly fragmentally, referring to specific areas or spheres of mentioned activity. Our
task was to formulate on the basis of the results of our own research, the studies of
other authors, to generalize foreign experience and to formulate the most comprehensive,
suitable for Ukraine and actual system of measures for the prevention of juvenile
delinquency.
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1. General social measures

1. Due to the restriction of social programs, almost complete absence of free out-
of-school institutions of a various orientation children have got more free time they
to spend outdoors, where they often see different examples of anti-social behavior,
resemble it themselves, and later commit criminal offenses.

Today, the concern for children by the state is minimized. During past 30 years,
virtually all previously created links of a specialized educational and preventive
system have been destroyed or fundamentally rebuilt in Ukraine. Schools, other
educational institutions for minors lose educational functions. Numerous youth
community organizations related to leisure have stopped their activities. There are
neither mentors nor civic educators for juvenile offenders.

It is expedient for the improvement of the situation:
– to foresee mandatory participation in the decision of the issue of the existence

of out-of-school children’s institutions of representatives of the service for children of
the relevant region (city), district in the city administration, and to make necessary
amendments to the Clause 7 of Art. 14 of the Law of Ukraine “On Extracurricular
Education” [8];

– to restore gradually the network of out-of-school institutions (sports sections,
clubs of different orientations), both in the place of residence and on the territory of
educational institutions. It is required that in every general educational institution it
should be at least 4 free clubs for children (it is expedient to entrust them to
specialized educators on the decision of the pedagogical council);

– to provide an access to cultural and recreational establishments for families
with children (theaters, cinema and concert halls, summer recreation centers, sports
camps, etc.), and for schoolchildren, as an encouragement for schooling achievements
or flawless behavior, to receive free tickets for visiting cinema, theater, excursions, etc.
It is advisable to encourage individual entrepreneurs and citizens to finance such
activities;

– to increase the number of camps for children with deviant behavior, or certain
changes in health camps. An example of such a camp may be the profile sporting-
improving, patriotic camp “Young Athlete” (on the basis of the Dakhnivska Sich
Charity Foundation, Svydivok village, Cherkasy Region), where 50 children from
prospective athletes and children with deviant behavior received health-improving
services and military skills);

2. In accordance with the Concept for the implementation of the state policy in
the field of reforming general secondary education “New Ukrainian School” for the
period up to 2029, approved by the Decree of the Cabinet of Ministers of Ukraine of
December 14, 2016 No 988-r [9] (hereinafter – the Concept), on its second stage
(2019–2022) it is supposed to develop professional standards of teaching activities.
The policy of standardization in the field of education began to be implemented in
1980–1990 and was implemented not only in developed countries (such as the United
States, Great Britain, France, Germany, Australia, New Zealand, etc.), but also in
developing countries (Pakistan , India, Philippines, etc.) [10]. It is clear that the
scale, intensity, speed and standardization of the listed countries are different. In our
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view, when developing standards for domestic teachers it would be advisable to use
foreign experience.

At the same time, in addition to the subject competence, attention should be
drawn to the training of teachers in other areas, such as: psychological and pedagogical
support; student safety in the educational environment, conflict resolution skills;
educational communication (relations of teachers with students); relations of cooperation
(professional relations, relations with parents, public, administration of educational
organizations); professional improvement, qualification improvement; regulations
of professional ethics, professional responsibility of the teacher, pedagogical culture,
etc.

The introduction of the professional standard of a teacher of an educational
institution, in our opinion, would greatly help in solving the issue of improving the
level of training of the teaching staff. In our view, transitional form to the introduction
of a professional standard may be independent testing among teachers, in particular
on the level of educational work skills, which will help not only to identify incompetent
teachers but also to increase the respect of students and society as a whole to
conscientious and professionally trained teachers.

3. Among the juvenile offenders, the largest group is made by students of
secondary schools. This suggests the need to improve significantly preventive activities
among minors in schools.

According to the above-mentioned Concept, an educational institution should
implement a democratic culture through the development of appropriate procedures
to protect the rights of the child and the formation of democratic values, in particular
to protect the rights and interests of the child, to become a safe place for the child,
to create an atmosphere of trust and mutual respect, where there is no violence and
discrimination.

Currently, only verbal educational methods dominate at schools, but they are
ineffective. A significant disadvantage in the educational work of teachers is that
educational activities have been already based on the fact of committing a destructive,
unlawful act. That is, educational, preventive work among students is carried out only
from time to time, although it is expedient that it be conducted continuously. The
main reason for this situation is that teachers usually do not have information about
mood, problems, conflicts among schoolchildren.

Taking into account the above mentioned, the Ministry of Education and
Science of Ukraine recommends introducing elective courses in secondary schools
aimed at strengthening the psychological component in the upbringing of children
and young people. That is, the need to use psychological mechanisms of personality
formation, which is an essential condition for the success of the transformation of the
educational requirements of society into the internal regulators of the behavior and
activities of the growing personality.

In order to improve the existing and to introduce new modern forms of educational
work in educational institutions, it is necessary to ensure:

– continuity of educational work, and most importantly, its timeliness, focus on
prevention of negative phenomena among students, the neutralization of their causes
and conditions;
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– active use of psychological skills for connecting the emotional component of
a child;

– development of children’s autonomy and initiative, freedom of self-government,
self-education, etc. while preserving the influence of adults;

– the introduction of a system of control by the relevant education authorities
and, if it is necessary, other bodies and services for children. One possible form of such
monitoring may be the questioning of children and parents;

– solving of the issue of optimization of the load on the positions of a class
leader and a practical psychologist.

It should be noted that for today there is no any effective mechanism for the
enforcement of discipline in educational institutions. As a result, the teaching staff
has no any means of influence on violators of discipline and “difficult” teens, and
those, in turn, become more courageous in their actions as a result of impunity. The
rules for the enforcement of discipline by students stated in the Provision on a
comprehensive educational institution namely “discipline in institutions” is based on
the mutual respect of all the participants in the educational process; maintenance of
the rules of the internal regulations and the Statute of the educational establishment
(paragraphs 75, 77) [11] has too general, declarative nature.

To ensure an effective mechanism of discipline in schools, it should be
recommended:

– to conduct in schools monitoring of the implementation of the Regulations of
the internal order, the Statute of the educational institution;

– to supplement them (if it is necessary) with clauses concerning the prohibition
on bringing firearms, cold weapons, alcoholic and tobacco products, drugs, pornographic
production to the educational institution, etc.;

– to formulate and supplement the Statute of the educational institution a clear
list of violations of discipline and the corresponding list of disciplinary penalties for
their commission (for example, the cleaning of the school’s territory, school arrest,
etc.), and also to foresee, in specific cases, the responsibility of parents for violating
the discipline by their children;

– determination of the procedure of consideration, decision-making and
organization of its implementation in case of violation by the students of the Statute
of the educational institution, to put on the Board of Prevention the Rules of the
internal order of a comprehensive educational institution, since one of the tasks of the
Council of Prevention is the organization of a regular work to prevent negative
manifestations in the student environment and improve systems of organization of
preventive work at school (Clause 2 of the Approximate Provision on the Council of
Prevention of the educational establishments institution, approved by the Department
of Education by the Order No 173 dated 30.03.2010).

5. Although the number of working minors who have not worked and studied
at the time of the crime has a tendency to decrease, but nowadays it is a rather big
group of people, accounting for almost 19 % of all juvenile offenders; therefore the
conduction of preventive activities with them is an obligatory link in the system of
preventive activities.
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The main subject of general preventive activities in working with adolescents
who do not work or study anywhere is a juvenile service, which can and should plead
with enterprises (institutions, organizations) regarding the employment of adolescents
who are not studying at all and do not work (especially those who are in difficult
conditions, suffer from violence in the family, etc.).

It is suggested to supplement Clause 4.10 of the Model Regulations on the
juvenile service of the regional, Kyiv and Sevastopol cities state administrations with
the norm on the implementation by the structural units of the state administration,
authorized units of the bodies of the National Police, measures for social protection
of children, assistance to the child in solving employment-related issues, identification
of the causes of child neglect and homelessness, prevention of children from committing
offenses.

Police bodies, in particular juvenile delinquency units, should organize child
support in solving issues related to the employment, leisure activities, establishment
of socially useful contacts, choice of life goals, as well as an involvement of the child
in socially useful occupations of labor, sports, creative, amateur in the framework of
individual prevention nature.

It is also advisable to implement the UN recommendations regarding the adoption
of a separate normative act on informal (not counting official educational establishments)
and informational (not counting any educational institutions and establishments)
education. It should contain the definition of such kind of education, its purpose and
tasks as well as to set target groups, and to reveal the basics of their functioning.
However, it should be ensured that no regulations create too rigid or bureaucratic
rules for the organization of an informal education. The priority should be to meet the
educational needs of vulnerable or excluded categories of minors and young people in
general.

6. Numerous scientific studies have shown that motion activity greatly contributes
to the observance of a healthy lifestyle by humans, as well as in certain cases to reduce
negative effects on humans of harmful habits, to increase tolerance and distract from
antisocial behavior. That is, it performs a preventive function.

In accordance with the National Strategy for Motion Rehabilitation in Ukraine
up to 2025, “Motion activity – a healthy lifestyle is a healthy nation”, approved by
the Decree of the President of Ukraine dated February 9, 2016, No 42/2016 [12], to
support the health of citizens, especially children as the highest social value in the
state, the following tasks need to be solved:

formation of the value attitude of youth and children to their own health, an
improvement of physical development and physical training taking into account the
requirements of future professional activity; increase of the number of public sports
events for an active family rest in the places of mass recreation of citizens;

creation of a network of summer schools for swimming in open water;
streamlining of the network of the centers of physical health of the population

“Sport for Everybody” and the improvement of the regulatory framework for the
activities of such centers.

In our opinion, one should draw attention to the foreign experience on this
issue. For example, in the United States, about 18 million children and teenagers
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annually participate in the Testing and Rewarding Program initiated by the
Coordinating Council for Physical Education under the President of the country.
The President’s Medal for a responsible attitude to their health is obtained by about
700 thousand schoolchildren who have met the relevant standards after lengthy
physical activity [13]. This motivates minors to lead a healthy lifestyle.

In order to encourage juveniles to a healthy lifestyle, it is advisable for the active
participation of media:

1) to provide children with elementary rules, forms of healthy lifestyle (elementary
hygiene, health-improving gymnastics, proper nutrition) in secondary educational
institutions;

2) to promote awareness of the youth about the negative effects of smoking,
drinking, drug use, etc. At present, the spread of bad habits in adolescence is alarming.
According to polls, 76 % of adolescents have an experience in the use of low-alcohol
beverages, 15 % – began to use alcohol from 11 years [14].

3) to expand the implementation of physical culture and recreation measures
among minors, especially the student’s youth, and to improve the organization of
conducting lessons of physical education;

4) to introduce systematic sports competitions, tourist trips, excursions, etc. in
secondary schools of higher education;

5) to organize work of parents’ lectures on healthy lifestyle;
6) to ensure access of children to medical care with the preservation of the right

to confidentiality, to organize the proper training of medical staff for work with
minors on their health issues (the consequences of drinking, drug addiction, the
possibility of free delivery of tests for HIV, prevention of unwanted pregnancy, etc.).

Summarizing the above mentioned, it should be noted that in developed countries,
programs of prevention of social degradation and crime among children and youth,
which provide for a system of complex measures aimed at preventing socially unacceptable
child upbringing, are being successfully implemented. Attention is drawn to: proper
living conditions of the child; the regularity of the processes of education and upbringing
of the child; respect for children’s rights, provision of children with a sense of
security, adoption and empowerment of children; active participation of children in
cultural life and the creation of opportunities for proper leisure management;
development of social security, assistance to children and families in difficult financial
situation; security and public order. Children have wide limits of freedom, and the
main condition is the inadmissibility of violation of rights and freedoms of other
people.

Consequently, in development of a system of program measures for the correction
and prevention of juvenile delinquency in Ukraine, foreign positive experience regarding
the adaptability of various components of long-term and early intervention programs
for persons of different age groups should be taken into account, as well as the
possibility of their application to children. It is necessary to provide an integrated
approach to coordination of the activities of social institutions (especially in the
family and the sphere of education) with the support of local authorities, local self-
government bodies, law enforcement and public health authorities, and the public.
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òåíäåíö³¿ íàñèëüñòâà ñåðåä ó÷í³â ñåðåäí³õ øê³ë, êðèì³íîëîã³÷í³ õàðàêòåðèñòèêè
ó÷í³â –  ó÷àñíèê³â íàñèëüñòâà.

Ïðîáëåì³ çàïîá³ãàííÿ çëî÷èíàì íåïîâíîë³òí³õ â óêðà¿íñüê³é êðèì³íîëîã³¿
çàâæäè ïðèä³ëÿëàñÿ çíà÷íà óâàãà, âèéøëè äðóêîì çíà÷íà ê³ëüê³ñòü ìîíîãðàô³é,
ñòàòåé, áóëî çàõèùåíî íèçêó äèñåðòàö³¿ ³ç çàçíà÷åíî¿ òåìàòèêè. Íàòîì³ñòü
ïîëîæåííÿ ùîäî çàïîá³æíèõ çàõîä³â ó öèõ ðîáîòàõ ìàþòü çäåá³ëüøîãî ôðàã-
ìåíòàðíèé õàðàêòåð, ñòîñóþòüñÿ îêðåìèõ ñôåð àáî íàïðÿì³â ö³º¿ ä³ÿëüíîñò³. Ó
ðîáîò³ ìè ñòàâèëè çà ìåòó íà îñíîâ³ ðåçóëüòàò³â âëàñíîãî äîñë³äæåííÿ, ðîá³ò ³í-
øèõ àâòîð³â, óçàãàëüíåííÿ çàðóá³æíîãî äîñâ³äó ñôîðìóëþâàòè íàéá³ëüø ïîâíó, ïðè-
äàòíó äëÿ Óêðà¿íè òà àêòóàëüíó ñèñòåìó çàõîä³â çàïîá³ãàííÿ çëî÷èííîñò³ íåïîâíî-
ë³òí³õ.

Ó ðîçâèíóòèõ êðà¿íàõ äîñèòü óñï³øíî ðåàë³çóþòüñÿ ïðîãðàìè ïîïåðåäæåííÿ
ñîö³àëüíî¿ äåçàäàïòàö³¿ ³ çëî÷èííîñò³ ñåðåä ä³òåé ³ ìîëîä³, ÿê³ ïåðåäáà÷àþòü ñèñòåìó
êîìïëåêñíèõ çàõîä³â, ñïðÿìîâàíèõ íà çàïîá³ãàííÿ ñîö³àëüíî íåïðèéíÿòíîìó
ðîçâèòêó äèòèíè. Ïðè öüîìó óâàãó çîñåðåäæåíî íà: íàëåæíèõ óìîâàõ æèòòÿ
äèòèíè; ðåãóëÿðíîñò³ ïðîöåñ³â îñâ³òè ³ âèõîâàííÿ äèòèíè; äîòðèìàíí³ ïðàâ ä³òåé,
çàáåçïå÷åíí³ ä³òÿì ïî÷óòòÿ áåçïåêè, ïðèéíÿòò³ òà ðîçøèðåíí³ ïðàâ ³ ìîæëèâîñòåé
ä³òåé; àêòèâí³é ó÷àñò³ ä³òåé ó êóëüòóðíîìó æèòò³ ³ ñòâîðåíí³ ìîæëèâîñòåé äëÿ íà-
ëåæíîãî óïðàâë³ííÿ äîçâ³ëëÿì; ðîçâèòêó ñîö³àëüíîãî çàáåçïå÷åííÿ, äîïîìîç³
ä³òÿì ³ ñ³ì’ÿì, ÿê³ ïåðåáóâàþòü ó ñêëàäíîìó ô³íàíñîâîìó ñòàíîâèù³; çàõîäàõ áåç-
ïåêè òà ïóáë³÷íîìó ïîðÿäêó. Ä³òÿì çàáåçïå÷åíî øèðîê³ ìåæ³ ñâîáîäè, à ãîëîâíîþ
óìîâîþ º íåäîïóñòèì³ñòü ïîðóøåííÿ ïðàâ, ñâîáîä ³íøèõ ëþäåé.

Íàãîëîøóºòüñÿ, ùî ïðè ôîðìóâàíí³ ñèñòåìè ïðîãðàìíèõ çàõîä³â êîðåêö³¿ é
çàïîá³ãàííÿ çëî÷èíàì íåïîâíîë³òí³õ â Óêðà¿í³ ñë³ä âðàõîâóâàòè çàðóá³æíèé ïî-
çèòèâíèé äîñâ³ä ùîäî àäàïòîâàíîñò³ ð³çíîìàí³òíèõ êîìïîíåíò³â ïðîãðàì òðèâàëîãî
òà ðàííüîãî âòðó÷àííÿ äî îñ³á ð³çíèõ â³êîâèõ ãðóï, à òàêîæ íàÿâí³ñòü ìîæëèâîñò³
¿õ çàñòîñóâàííÿ äî ä³òåé. Íåîáõ³äíî çàáåçïå÷èòè êîìïëåêñíèé ï³äõ³ä äî êîîðäèíàö³¿
ä³ÿëüíîñò³ ñîö³àëüíèõ ³íñòèòóò³â ñóñï³ëüñòâà (îñîáëèâî ó ñôåð³ ñ³ì’¿ òà îñâ³òè) çà
ï³äòðèìêè ì³ñöåâèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ, îðãàí³â îõîðîíè ïðàâîïîðÿäêó òà îõîðîíè çäîðîâ’ÿ, ãðîìàäñüêîñò³.

Êëþ÷îâ³ ñëîâà: íàñèëüñòâî ñåðåä ó÷í³â, çàãàëüíîîñâ³òí³é íàâ÷àëüíèé çàêëàä,
ô³çè÷íå íàñèëüñòâî, ïñèõ³÷íå íàñèëüñòâî, êðèì³íîëîã³÷íà õàðàêòåðèñòèêà,
çàïîá³ãàííÿ.

Îòðèìàíî: 22.10.2019

© Dolzhenkov Oleksandr, Pluhatar Tetiana, 2019



Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).34

291

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) 

ÓÄÊ 343.415

Ôåäîòîâà Ãàííà Âàëåð³¿âíà,
äîêòîð þðèäè÷íèõ íàóê,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,
íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-7798-3143

Áóðá³é Àíàñòàñ³ÿ Â³êòîð³âíà,
çäîáóâà÷ ÄÍÄ² ÌÂÑ Óêðà¿íè,

ïðîâ³äíèé þðèñêîíñóëüò ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0003-4866-321X

ÑÒÀÍÎÂËÅÍÍß ² ÐÎÇÂÈÒÎÊ ÊÐÈÌ²ÍÀËÜÍÎ¯
Â²ÄÏÎÂ²ÄÀËÜÍÎÑÒ² ÇÀ ÇËÎ×ÈÍÈ ÏÐÎÒÈ

ÂÈÁÎÐ×ÈÕ ÏÐÀÂ

Ó ñòàòò³ ðîçãëÿíóòî ³ñòîðè÷í³ åòàïè ðîçâèòêó ³íñòèòóòó âèáîð÷èõ ïðàâ,
ïî÷èíàþ÷è ç ÷àñ³â Êè¿âñüêî¿ Ðóñ³. Äåòàëüíî îõàðàêòåðèçîâàíî íîðìàòèâíî-ïðàâîâ³
äæåðåëà, ÿêèìè ðåãëàìåíòîâàíî çàõèñò âèáîð÷îãî ïðàâà, âèçíà÷åíî ¿õ îñîáëèâ³
îçíàêè. Ñïèðàþ÷èñü íà ïðîâåäåíèé àíàë³ç âèáîð÷îãî çàêîíîäàâñòâà Óêðà¿íè òà
êðèì³íàëüíî-ïðàâîâèõ íîðì, ÿê³ ïåðåäáà÷àþòü â³äïîâ³äàëüí³ñòü çà éîãî ïîðóøåííÿ,
çðîáëåíî âèñíîâîê ïðî ñêëàäí³ñòü îö³íêè çëî÷èííèõ ä³ÿíü ó âèáîð÷³é ñôåð³ â ð³çí³
ïåð³îäè ³ ïåâí³ êîëèâàííÿ ùîäî âèä³â ïîêàðàíü.

Êëþ÷îâ³ ñëîâà: âèáîðè, âèáîð÷èé ïðîöåñ, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà
ïîðóøåííÿ âèáîð÷èõ ïðàâ, çàõèñò âèáîð÷èõ ïðàâ ãðîìàäÿí.

Âèâ÷åííÿ ³ñòîð³¿ íà ðàö³îíàëüíèõ çàñàäàõ º íàä³éíèì ³íäèêàòîðîì ã³ïîòåòè÷íî¿
ñòàëîñò³ ëþäñüêî¿ ïðèðîäè ³ äîêàçîì ¿¿ çäàòíîñò³ â ö³ëîìó ñëóãóâàòè çàñîáîì
ìîðàëüíîãî, òåîëîã³÷íîãî, þðèäè÷íîãî òà ïîë³òè÷íîãî âèõîâàííÿ. Ç ìåòîþ ïðàâèëü-
íî¿ ³ñòîðè÷íî¿ ïåðñïåêòèâè íåîáõ³äíî â÷èòèñÿ íà óðîêàõ ìèíóëîãî, ðîáëÿ÷è ç íèõ
´ðóíòîâí³ âèñíîâêè äëÿ ñüîãîäí³øíüî¿ ïðàâîâî¿ ïðàêòèêè. Âðàõîâóþ÷è, ùî â ñà-
ìîìó ³ñòîðè÷íîìó ðîçâèòêó çàâæäè çàêëàäåí³ ð³çí³ ìîæëèâîñò³ é àëüòåðíàòèâè,
âàæëèâî ðîçãëÿäàòè ÿê ðåàë³çîâàí³, òàê ³ íåðåàë³çîâàí³ ìîæëèâîñò³ ³ñòîðè÷íîãî
ðîçâèòêó, ïîñèëàþ÷èñü íà äóìêó ïðîôåñîðà êðèì³íàëüíîãî ïðàâà Ýíð³êî Ôåðð³,
ÿêèé ââàæàâ, ùî íåìàº òàêî¿ ðå÷³, ÿêà á áóëà òâîð³ííÿì “åõ nihilî”: âîíà íåìèíó÷å
ìàº áóòè ïðîäóêòîì, ÿêèé ïåðåäóº ðîçâèòêó [1, ñ. 7]. Ïðèä³ëèìî óâàãó ñòàíîâëåííþ
³ ðîçâèòêó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè ïðîòè âèáîð÷èõ ïðàâ.

Ïèòàííÿ âèáîð÷îãî ïðàâà äîñë³äíèêàìè ðîçãëÿäàºòüñÿ â ð³çíèõ àñïåêòàõ,
çîêðåìà ÿê ñóá’ºêòèâíå ïðàâî ãðîìàäÿí Óêðà¿íè, êîíñòèòóö³éíî-ïðàâîâèé ³íñòèòóò,
òîáòî ÿê ñóêóïí³ñòü ïðàâîâèõ íîðì, ÿê³ çàêð³ïëþþòü ïîðÿäîê ôîðìóâàííÿ îðãàí³â
ïóáë³÷íî¿ âëàäè. Ç ôîðìàëüíî-þðèäè÷íîãî ïîãëÿäó âèáîð÷å ïðàâî ïðåäñòàâëÿº
ñèñòåìó ãàðàíò³é ðîçâèòêó ïîë³òè÷íî¿ ñâîáîäè ãðîìàäÿí ó ïóáë³÷íî-ïðàâîâ³é
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ñôåð³ ñóñï³ëüíèõ â³äíîñèí, òîä³ ÿê ó ïîë³òèêî-ïðàâîâîìó ñåíñ³ – öå ïåðåë³ê ïðàâ
òà îáîâ’ÿçê³â âèáîðö³â. Îòæå, âèáîð÷å ïðàâî ñë³ä õàðàêòåðèçóâàòè ÿê ñóêóïí³ñòü
âçàºìîïîâ’ÿçàíèõ çàêîíîäàâ÷èõ íîðì, ÿê³ êîìïëåêñíî ðåãóëþþòü ñóñï³ëüí³ â³äíî-
ñèíè, ïîâ’ÿçàí³ ç îðãàí³çàö³ºþ òà ïðîâåäåííÿì âèáîð³â óñ³õ ð³âí³â äî îðãàí³â äåð-
æàâíî¿ âëàäè ³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Â Óêðà¿í³ âèáîð÷³ òðàäèö³¿ ñÿãàþòü ãëèáîêî¿ äàâíèíè, îñê³ëüêè ³ñíóâàëè ùå
çà ÷àñ³â Êè¿âñüêî¿ Ðóñ³, ïðî ùî â³äîáðàæåíî ó â³÷àõ – íàðîäíèõ ç³áðàííÿõ, ó÷àñòü
ó ÿêèõ áðàëè óñ³ â³ëüí³ ìåøêàíö³ ì³ñòà, à êåðóâàëà â³÷åì ì³ñüêà âåðõ³âêà. Äåòàëüíî
îñîáëèâîñò³ äåðæàâíîãî óïðàâë³ííÿ ó Êè¿âñüê³é Ðóñ³ îïèñàí³ ó ïðàöÿõ Ñ.Â. Êóëü-
÷èöüêîãî, Ò.Â. Ìîòðåíêî [2], Þ.² Òåðåùåíêà [3].

Â³÷å ÿê îäíà ç ³ñòîðè÷íèõ ôîðì âèð³øåííÿ áàãàòüîõ ãðîìàäñüêèõ ñïðàâ
çäàâíà ³ñíóâàëî íà Ðóñ³. Î÷åâèäíî, ùî ì³ñöå ïëåì³ííèõ íàðîäíèõ ç³áðàíü ïîñòóïîâî
çàñòóïèëè â³÷à ãîëîâíèõ ì³ñò îêðåìèõ çåìåëü äåðæàâè. Òàê, ïåðøó åïîõó ³ñòîð³¿
íàðîäíèõ ç³áðàíü “ïëåì³ííó” çì³íåíî äðóãîþ åïîõîþ (IX–X ñò.ñò.), êîëè â³÷å ïå-
ðåáóâàëî â ïðîöåñ³ ïåðåõîäó äî ì³ñüêîãî. Ñàìå òîä³ äëÿ âèð³øåííÿ ñïðàâ ñõîäèëèñü
ó ãîëîâí³ ì³ñòà çåìåëü ïðèì³ñüê³ æèòåë³, “ëó÷øèå ëþäè”, “ñòàðöû ãðàäñêèå” íà
íàðîäí³ ç³áðàííÿ. Ó XI–XIII ñò.ñò. öÿ ôîðìà âëàäè íàáóâàº ðîçâèòêó.

Â³÷å – öå ç³áðàííÿ êíÿç³â, áîÿð ³ ñòàðøèõ ëþäåé ó ãðîìàä³, ÿêå ïðèéìàëî
ð³øåííÿ, ùî ñòîñóâàëèñÿ ñîö³àëüíî-ïîáóòîâèõ, çåìåëüíèõ, òåðèòîð³àëüíèõ ñïðàâ
ãðîìàä; ³íêîëè â³÷å íàâ³òü îáèðàëî êíÿç³â; â³äíîñèíè ç âåðõîâíîþ âëàäîþ
ðåãóëþâàëèñÿ ñïåö³àëüíèìè äîãîâîðàìè – “ðÿäàìè”. Ñêëèêàííÿ â³÷à, ñóäÿ÷è ç
ë³òîïèñ³â, íåð³äêî âèêëèêàëîñü íàäçâè÷àéíèìè îáñòàâèíàìè – çîâí³øíüîþ
çàãðîçîþ, íåîáõ³äí³ñòþ ïîêëèêàííÿ êíÿçÿ, éîãî óòâåðäæåííÿ ÷è çì³ùåííÿ òîùî.
Ïðè öüîìó íàé÷àñò³øå â³÷à ñêëèêàëèñü çà ³í³ö³àòèâîþ êíÿçÿ.

Âàæêî âñòàíîâèòè, êîìó ñàìå íàëåæàëà ³í³ö³àòèâà íàðîäíèõ çáîð³â – êíÿçþ,
áîÿðñüê³é äóì³ ÷è áåçïîñåðåäíüî íàðîäó. Ë³òîïèñí³ ïàì’ÿòêè ÷àñòî ëèøå ñâ³ä÷àòü
ñàì ôàêò: íàñåëåííÿ çåìë³ ÷è “ãîðîæàíå ñòâîðèøà âå÷å”, “ñòâîðèøà ñîâåò” àáî
ïðîñòî “ñîâîêóïèøàñÿ”. Â áóäü-ÿêîìó âèïàäêó äëÿ ñêëèêàííÿ íàðîäíèõ çáîð³â
ïîòð³áíî, ùîá íàðîä áàæàâ ðàäèòèñü, áåç ÷îãî â³÷å íå â³äáóäåòüñÿ. Ó ñêëèêàíí³
â³÷à âèð³øàëüíó ðîëü â³ä³ãðàâàâ íàðîä, áåç çãîäè ÿêîãî â³÷å íå ìîãëî â³äáóòèñÿ,
öå ï³äêðåñëþº éîãî çíà÷åííÿ ÿê ñïðàâæíüî¿ ôîðìè íàðîäîâëàääÿ. Çà ë³òîïèñàìè
ó Êèºâ³, Íîâãîðîä³, Ïñêîâ³, Âîëîäèìèð³, Ñóçäàë³ â³÷å ñêëèêàëîñü íå ëèøå êíÿçåì
àáî ïîñàäíèêîì, òèñÿöüêèì, à é íàòîâïîì (“ìîëîòüáîþ”), îäíîãî ÷è ê³ëüêîõ
³í³ö³àòîð³â, íàâ³òü îäíî÷àñíî â ð³çíèõ ê³íöÿõ Íîâãîðîäà. Àëå “êðàìîëüíèêè”
æîðñòîêî êàðàëèñü, ÿêùî ï³äñòàâè äëÿ ñêëèêàííÿ â³÷à íå áóëè âàæëèâèìè, ñàìå
öåé ôàêò íàãîëîøóº íà íàÿâíîñò³ â³äïîâ³äàëüíîñò³ çà íåïðàâîì³ðí³ ä³¿, çóìîâëåí³
áàæàííÿì âèð³øèòè òå ÷è ³íøå ïèòàííÿ øëÿõîì ïðàâà ãîëîñó ÷ëåí³â ãðîìàäè,
îñîáëèâî ÿêùî â òàêèõ ä³ÿõ âèÿâëÿëèñü îçíàêè çàêîëîòó.

Òàêèì ÷èíîì, â³÷å îáèðàëî êíÿç³â, â³äàëî ïèòàííÿìè â³éíè ³ ìèðó, ðîçïîðÿä-
æàëîñÿ çåìåëüíèìè ³ ô³íàíñîâèìè ðåñóðñàìè çåìë³ ÷è âîëîñò³, áðàëî ó÷àñòü ó
çàêîíîäàâñòâ³, çì³ùóâàëî, õî÷ ³ ð³äêî, àäì³í³ñòðàö³þ òîùî. Äåìîêðàòè÷íèé õàðàêòåð
â³÷îâèõ íàðàä çàêð³ïèâñÿ â äîñèòü óñòàëåí³é ïðîöåäóð³ ¿õ ïðîâåäåííÿ, â ïî÷àòêàõ
ïðåäñòàâíèöòâà, ñêëàä³, äå ä³ÿëüíó ó÷àñòü áðàëè “ëþäüå”, òîáòî ïðîñò³ ëþäè.

Äóæå ÷àñòî íà ð³øåííÿ â³÷à âïëèâàëà áîÿðñüêà ðàäà – êíÿæèé äîðàä÷èé
îðãàí, ÿêèé ñêëèêàâñÿ ç³ ñòàðøèõ äðóæèííèê³â, âïëèâîâî¿ çíàò³ é âèùèõ öåðêîâíèõ
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÷èí³â. Ïðîòå í³ â³÷å, í³ áîÿðñüêà ðàäà íå ñòàëè îêðåìèìè äåðæàâíèìè ³íñòèòóòàìè,
íå íàáóëè ñòàòóñó ïðåäñòàâíèöüêèõ îðãàí³â ³ íå âèðîñëè â ìîãóòíþ ïîë³òè÷íó
êîíñòðóêòèâíó ñèëó, – íàâïàêè, ñóïåðíèöòâî â³äöåíòðîâî¿ ³ äîöåíòðîâî¿ âëàäè
ðóéíóâàëî äåðæàâí³ ï³äâàëèíè Ðóñ³ [2].

Òàêèì ÷èíîì, äîñë³äèâøè äàâí³ ³ñòîðè÷í³ äîêóìåíòè, ìîæíà ä³éòè âèñíîâêó,
ùî â ïåð³îä Êè¿âñüêî¿ Ðóñ³ ¿¿ ïàì’ÿòêè, õî÷à áåçïîñåðåäíüî ³ íå âæèâàëè ñë³â “âè-
áîðè”, “âèáîð÷å ïðàâî”, íå ðîçêðèâàëè ¿õ çì³ñòó, âñå æ ôîðìóâàëè óÿâëåííÿ ïðî
âèáîð÷³ ïðàâà ³ ðîáèëè ïåðø³ íîðìàòèâí³ ñïðîáè ¿õ çàõèñòó.

Íàñòóïíèì ³ñòîðè÷íèì åòàïîì íàøî¿ äåðæàâè áóëà ïîëüñüêî-ëèòîâñüêà äîáà,
êîëè óêðà¿íñüê³ çåìë³ ïåðåáóâàëè ó ñêëàä³ ñóñ³äí³õ äåðæàâ. Â³äïîâ³äíî äî Ñóäåáíèêà
1497 ðîêó, ï³äáóðþâà÷³ äî çàêîëîò³â   “êðàìîëüíèêè”, âèçíà÷àëèñü ÿê “ÿáåäíèêè”
òà “ãðàá³æíèêè” [4]. Çîêðåìà, “êðàìîëà” òëóìà÷èòüñÿ ÿê çàñòàð³ëà ôîðìà âèðàæåííÿ
çìîâè, çàêîëîòó [5, ñ. 267] ³ âèðàæàºòüñÿ â îñíîâíîìó ó “â³ä’¿çäàõ” êíÿç³â ³ áîÿð,
ùî íàìàãàëèñÿ çáåðåãòè ñâîþ ñàìîñò³éí³ñòü. Êðàìîëüíèê ³ éîãî ä³òè ïîçáàâëÿëèñÿ
áîÿðñüêîãî ÷èíà ³ ïðàâà íà ìàéíî [6, ñ. 69], àëå íå ï³äëÿãàëè êðèì³íàëüíîìó ïî-
êàðàííþ.

Âàæëèâîãî çíà÷åííÿ íàáóâàþòü ³ Ëèòîâñüê³ ñòàòóòè (1529, 1566, 1588 ðð.)
(äàë³ – Ñòàòóòè), ó ÿêèõ ï³ä “êðèâäîþ” ðîçóì³ëîñÿ ïîñÿãàííÿ íà ñôåðó ïðàâ ïðè-
âàòíî¿ îñîáè, öå ïîñÿãàííÿ êàðàëîñÿ â³äøêîäóâàííÿì çáèòê³â ñêðèâäæåí³é îñîá³.
Ï³çí³øå äî çëî÷èííèõ ä³é, çà ïîëîæåííÿìè Ñòàòóò³â, íàëåæàëè ïîðóøåííÿ âñòàíîâ-
ëåíîãî ïðàâîïîðÿäêó: “çëîä³éñòâî”, “áîé”, “êãâàëò”, “ãðàá³æ” òîùî. Ïðè öüîìó ó
ñèñòåì³ çëî÷èí³â äî íàéòÿæ÷èõ íàëåæàëè çëî÷èíè ïðîòè äåðæàâè; ïðîòè ðåë³ã³¿;
ïðîòè ìîðàë³; ïðîòè ÷åñò³ òà ñâîáîäè [7, ñ. 184]. Ïðîòå íå â³äîáðàæàëàñü îêðåìà
êàòåãîð³ÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ. ²ç óâåäåííÿì Ëèòîâñüêèõ ñòàòóò³â ó
ñâ³äîìîñò³ íàñåëåííÿ òîãî÷àñíî¿ Óêðà¿íè ïîñòóïîâî óòâåðäæóâàëàñÿ ö³íí³ñòü âñòà-
íîâëåíèõ ³ ãàðàíòîâàíèõ çàêîíîì ïðàâ.

Ðàçîì ç òèì, ìåøêàíöÿì óêðà¿íñüêèõ ì³ñò, çîêðåìà óêðà¿íöÿì, çâàæàþ÷è
íà ïåðåâàæàííÿ ìàãäåáóðçüêîãî ïðàâà, äîâåëîñü â³ä÷óòè ïåâí³ åëåìåíòè ïðèãí³÷åííÿ
âèáîð÷îãî ïðàâà. Êàòîëèçàö³ÿ òà ïîëîí³çàö³ÿ óêðà¿íñüêîãî íàñåëåííÿ ïðèçâîäèòü
äî òîãî, ùî ïðàâîì íà ñàìîâðÿäóâàííÿ ìîãëè êîðèñòóâàòèñü ëèøå êàòîëèêè, õî÷à
â áàãàòüîõ ì³ñòàõ áóëè îêðåì³ íàö³îíàëüí³ þðèñäèêö³¿ ÿê êàòîëèê³â, òàê ³ ïðàâî-
ñëàâíèõ. Ì³ùàíàì, çîêðåìà, áóëî çàáîðîíåíî âîëîä³òè ìàéíîì, êóïëåíèì ó
ïîëüñüêèõ, â³ðìåíñüêèõ, ºâðåéñüêèõ òà í³ìåöüêèõ ïàí³â. Îáìåæåííÿ áóëè ó ñôåð³
ðåì³ñíè÷î¿ ä³ÿëüíîñò³, êîíôåñ³éí³, ìîâí³, êóëüòóðí³, ïîë³òè÷í³. Ïðàâîñëàâíèõ
â³äñòîðîíèëè â³ä ì³ñüêîãî óïðàâë³ííÿ â óïðàâàõ ³ ñóäàõ. Îáìåæåííÿ âñòàíîâëþâàëè
ùîäî çàáîðîíè äëÿ óêðà¿íö³â çàéìàòèñÿ òîðã³âëåþ, ùîäî êóï³âë³-ïðîäàæó áóäèíê³â,
ïðè âèíåñåíí³ ñóäîâèõ âèðîê³â òîùî.

Ó ïîäàëüøîìó âíàñë³äîê íàö³îíàëüíî-âèçâîëüíî¿ â³éíè 1648–1654 ðð. âèíèêëà
êîçàöüêà äåðæàâà Ãåòüìàíùèíà ç³ ñâîºþ ñâîºð³äíîþ ïðàâîâîþ ñèñòåìîþ. Íà
âèçâîëåí³é òåðèòîð³¿ ìàéæå íå çàñòîñîâóâàëèñÿ íîðìè Ëèòîâñüêèõ ñòàòóò³â òà
ìàãäåáóðçüêîãî ïðàâà. Ïðàâîâ³ àêòè, ÿê³ ä³ÿëè ï³ä ÷àñ ïåðåáóâàííÿ Óêðà¿íè â
ñêëàä³ Ðå÷³ Ïîñïîëèòî¿, áóëè ñêàñîâàí³, à îñíîâîþ ïðàâîâî¿ ñèñòåìè Ãåòüìàíùèíè
ñòàëî çâè÷àºâå ïðàâî. Çà ìåæàìè ïîëüñüêî-ëèòîâñüêîãî çàêîíîäàâñòâà îïèíèëàñÿ
ñèñòåìà çëî÷èí³â ³ ïîêàðàíü çàïîð³çüêîãî êîçàöòâà, ÿêà ñêëàëàñÿ â³äïîâ³äíî äî
ñòàðîâèííèõ çâè÷à¿â. ²ç Çàïîðîçüêî¿ Ñ³÷³ çâè÷àºâ³ íîðìè â ÕV²–ÕV²² ñò.
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ïîøèðèëèñÿ íà âñþ òåðèòîð³þ Óêðà¿íè ³ ñêëàëè îñíîâó ïðàâîâî¿ ñèñòåìè
Ãåòüìàíñüêî¿ äåðæàâè, ùî ïðî³ñíóâàëà äî 1842 ðîêó. Âñ³ êîçàöüê³ ïîñàäè áóëè
âèáîðíèìè, âèáîð÷à ñèñòåìà ìàëà øèðîêå çàñòîñóâàííÿ â êîçàöüê³é äåðæàâ³.
Âèáîð÷à ïðàâîñóá’ºêòí³ñòü ãðîìàäÿíèíà ó âèãëÿä³ àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî
ïðàâà ðåàë³çîâóâàëàñÿ ó ìîæëèâîñò³ ïðàêòè÷íî êîæíîãî ÷ëåíà êîçàöüêîãî ñóñ-
ï³ëüñòâà áðàòè ó÷àñòü ó âèáîðàõ ãåòüìàí³â, êîøîâèõ îòàìàí³â ³ êîçàöüêî¿ ñòàðøèíè,
à òàêîæ íàäàâàëà þðèäè÷íó ìîæëèâ³ñòü êîæíîìó êîçàêó áóòè îáðàíèì íà ö³
ïîñàäè. Ó Êîíñòèòóö³¿ Ïèëèïà Îðëèêà, â ãëàâ³ VI, ïðîöåñ îáðàííÿ ãåíåðàëüíèõ
ðàäíèê³â âèçíà÷àºòüñÿ ÿê ïðèðîäíèé ôåíîìåí. Ó ãëàâ³ XVI âèáîðè ïîñòàþòü ÿê
îñíîâíèé ëåã³òèì³çóþ÷èé ³íñòèòóò, öå âèäíî ç³ ñë³â: “ß, Ïèëèï Îðëèê, íîâîîáðàíèé
Ãåòüìàí Â³éñüêà Çàïîðîçüêîãî... îáðàíèé â³ëüíèì âîëåâèÿâëåííÿì â³äïîâ³äíî äî
ñòàðîãî çàêîíó ³ çâè÷à¿â”. Ó êîçàöüêèõ ðàäàõ ìîãëè áðàòè ó÷àñòü óñ³ êîçàêè, ïðåä-
ñòàâíèêè ïðàâîñëàâíîãî äóõîâåíñòâà òà ò³ ñåëÿíè ³ ì³ùàíè, ÿê³ âñòóïàëè äî
ïîâñòàíñüêîãî êîçàöüêîãî â³éñüêà. Çàëåæíî:

– â³ä ó÷àñò³ â íèõ øèðîêèõ ìàñ ðÿäîâîãî êîçàöòâà (“÷åðí³”) êîçàöüê³
íàçèâàëèñÿ “÷îðíèìè”;

– â³ä ¿õ ÷èñåëüíîñò³ – “âåëèêèìè”, “âàëüíèìè”;
– â³ä ¿õ çàãàëüíîóêðà¿íñüêîãî çíà÷åííÿ “ãåíåðàëüíèìè”, “ÿâíèìè” òîùî.
Â³äïîâ³äíî äî êîçàöüêîãî ïðàâà îêðåìî çà ïîðóøåííÿ íîðì âèáîðíîñò³

â³äïîâ³äàëüíîñò³ íå ïåðåäáà÷àºòüñÿ, íàòîì³ñòü çà â÷èíåííÿ äð³áíèõ ïðàâîïîðóøåíü
ïåðåäáà÷àëîñÿ îáìåæåííÿ ïåâíèõ ïðàâ, çîêðåìà íàêëàäàëàñÿ çàáîðîíà íà çàéíÿòòÿ
âèáîðíèõ êîçàöüêèõ ïîñàä. À ñåðåä â³éñüêîâèõ çëî÷èí³â áóëè é òàê³, ÿê óõèëåííÿ
â³ä çàéíÿòòÿ ïîñàäè, íà ÿêó êîçàêà îáðàëî òîâàðèñòâî.

Çà óìîâ ìîíàðõ³÷íî¿ ôîðìè ïðàâë³ííÿ êîçàöüêå çâè÷àºâå ïðàâî íà òåðèòîð³¿
Óêðà¿íè ïîñòóïîâî çâåëîñÿ íàí³âåöü. Îêðåì³ éîãî íîðìè çàô³êñîâàí³ ó “Ïðàâàõ,
çà ÿêèìè ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä”, “Åêñòðàêò³ ìàëîðîñ³éñüêèõ ïðàâ”  òà
³íøèõ çá³ðêàõ íîðìàòèâíèõ àêò³â.

“Ïðàâà, çà ÿêèìè ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä” º ö³ííîþ ïàì’ÿòêîþ ñè-
ñòåìàòèçàö³¿ ïðàâîâèõ íîðì, ñâ³ä÷åííÿì âèñîêî¿ ïðàâîâî¿ êóëüòóðè óêðà¿íñüêîãî
íàðîäó, ðîçâèòêó ïðàâîâèõ ³äåé â Óêðà¿í³. Çá³ðíèê ́ ðóíòóâàâñÿ íà óñüîìó áàãàòñòâ³
îðèã³íàëüíîãî ïðàâîâîãî ìàòåð³àëó, ÿêèé ìàëà Óêðà¿íà, à éîãî óïîðÿäíèêè ïî-
ñòàâèëè çà ìåòó çà äîïîìîãîþ êîäèô³êîâàíîãî ïðàâà Óêðà¿íè â³äòâîðèòè ³ â³äñòîÿòè
ïðàâà òà âîëüíîñò³ óêðà¿íñüêîãî íàðîäó. Äî âèä³â çëî÷èí³â, ÿê³ ì³ñòèâ öåé çâ³ä
çàêîí³â, íàëåæàëè: à) çëî÷èíè ïðîòè ðåë³ã³¿ (ïðîâ³äíå ì³ñöå); á) çëî÷èíè ïðîòè
“÷åñò³ ³ âëàäè ìîíàðøî¿”; â) çëî÷èíè ïðîòè æèòòÿ; ã) çëî÷èíè ïðîòè ò³ëåñíî¿
íåäîòîðêàííîñò³; ä) ìàéíîâ³ çëî÷èíè; å) çëî÷èíè ïðîòè ñòàòåâî¿ ìîðàë³. Íîðìè,
ùî áóëè á áåçïîñåðåäíüî ñïðÿìîâàí³ íà çàõèñò âèáîð÷èõ ïðàâ, ó êîçàöüêîìó
ïðàâ³ â³äñóòí³, ðàçîì ç òèì, âèáîðè â äîáó ïðàâîâî¿ ñèñòåìè Ãåòüìàíùèíè ïîñòàþòü
ÿê îñíîâíèé ëåã³òèì³çóþ÷èé ³íñòèòóò.

Ïåðøà ïîëîâèíà XIX ñò. äëÿ ³ñòîð³¿ Óêðà¿íè áóëà ïåð³îäîì â³äñóòíîñò³
óêðà¿íñüêî¿ íàö³îíàëüíî¿ äåðæàâíîñò³ òà âõîäæåííÿ çåìåëü Óêðà¿íè ÿê àäì³-
í³ñòðàòèâíèõ îäèíèöü äî ñêëàäó Ðîñ³éñüêî¿ òà Àâñòð³éñüêî¿ ³ìïåð³é. Ãàëè÷èíà,
Áóêîâèíà ïåðåáóâàëè ó ñêëàä³ Àâñòð³éñüêî¿ ³ìïåð³¿, Çàêàðïàòòÿ âõîäèëî äî
Óãîðñüêîãî êîðîë³âñòâà. Íà çàõ³äíîóêðà¿íñüêèõ çåìëÿõ ÷èííèì áóëî ïðàâî
Àâñòð³éñüêî¿ ³ìïåð³¿, çîêðåìà Êðèì³íàëüíèé êîäåêñ (Ôðàíö³øêàíà), ÿêèé ó
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1852 ð. áóâ âèäàíèé ó íîâ³é ðåäàêö³¿ ³ ä³ÿâ íà öèõ òåðèòîð³ÿõ äî ïî÷àòêó 1930-õ
ðîê³â. Â Óãîðùèí³ ó 1879 ðîö³ áóëî ïðèéíÿòî Óãîðñüêå êðèì³íàëüíå óëîæåííÿ
ïðî çëî÷èíè ³ ïðîñòóïêè, ÷èíí³ñòü ÿêîãî ïîøèðþâàëàñÿ íà òåðèòîð³þ Çàêàðïàòòÿ.
Îêðåìèõ ïðàâîâèõ íîðì â³äíîñíî çàõèñòó âèáîð÷èõ ïðàâ ó çàçíà÷åíèõ ïîëîæåííÿõ
ìè íå ñïîñòåð³ãàºìî.

Íàñòóïíèì åòàïîì ðîçâèòêó îñíîâ íàö³îíàëüíîãî êðèì³íàëüíîãî  çàêîíîäàâ-
ñòâà ñòàâ Çâ³ä çàêîí³â Ðîñ³éñüêî¿ ³ìïåð³¿. Äî äæåðåë êðèì³íàëüíîãî ïðàâà òîãî
÷àñó, îêð³ì 15-ãî òîìó “Çâîäó çàêîí³â Ðîñ³éñüêî¿ ³ìïåð³¿”, òàêîæ ñë³ä â³äíåñòè
Óëîæåííÿ ïðî ïîêàðàííÿ 1845 ðîêó, çîêðåìà ðîçä³ë ²Õ “Î ïðåñòóïëåíèÿõ è ïðî-
ñòóïêàõ ïðîòèâ çàêîíîâ î ñîñòîÿíèè”, â ãëàâ³ ÷åòâåðò³é ÿêîãî ïåðåäáà÷àëàñü
â³äïîâ³äàëüí³ñòü òèõ, õòî ïðè âèáîðàõ äâîðÿíñüêèõ àáî ì³ñüêèõ, àáî ñ³ëüñüêèõ
ãðîìàä áóäå ÷åðåç ï³äêóï, ïîäàðóíêè, îá³öÿíêè àáî ïîãðîçè ñõèëÿòè ³íøó îñîáó
äî ïîäàííÿ ãîëîñó íà éîãî êîðèñòü àáî íà êîðèñòü ÷è ïðîòè ³íøî¿ îñîáè
(ñò. 1884). Çëî÷èí, ïåðåäáà÷åíèé ñò. 1884 Óëîæåííÿ 1845 ð., º ïîñÿãàííÿì íå íà
ïðàâà îêðåìî¿ îñîáè, à íà ³íòåðåñè âñüîãî ñóñï³ëüñòâà, ùî âèäíî ç ì³ñöÿ ö³º¿
íîðìè â ñèñòåì³ Îñîáëèâî¿ ÷àñòèíè çàçíà÷åíîãî êðèì³íàëüíîãî çàêîíó [8, ñ. 5–6].
Îòæå, âïåðøå êðèì³íàëüíî-ïðàâîâ³ íîðìè, ÿê³ ïåðåäáà÷àëè êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà ä³ÿííÿ, ùî ïîñÿãàëè íà âèáîð÷³ ïðàâîâ³äíîñèíè òà âèáîð÷³
ïðàâà, ç’ÿâèëèñÿ â Óëîæåíí³ ïðî ïîêàðàííÿ 1845 ðîêó.

Òàêèì ÷èíîì, çíà÷íèì ³ñòîðè÷íèì êðîêîì äî ôîðìóâàííÿ íîðì, ÿê³ ñòî-
ñóþòüñÿ âèáîð÷èõ ïðàâ ³ ñâîáîä, ìîæíà âèçíà÷èòè ïåð³îä XIX ñòîë³òòÿ, ùî çàïà-
ì’ÿòàâñÿ ðåôîðìàìè ³ âèäàííÿì íèçêè íîðìàòèâíèõ àêò³â. Öå, íàñàìïåðåä, ñåëÿíñü-
êà, çåìñüêà, ì³ñüêà, ñóäîâà, â³éñüêîâà òà ³íø³ ðåôîðìè â Ðîñ³éñüê³é ³ìïåð³¿ ó 60–
70 ðð. XIX ñò., äî ñêëàäó ÿêî¿ âõîäèëà Óêðà¿íà. Âîíè ïðèíåñëè îñîáèñòó ñâîáîäó
êîëèøí³ì êð³ïàêàì, à òàêîæ ¿õíþ ïðàâîçäàòí³ñòü, ÷åðåç çåìñòâà ³ ì³ñüê³ äóìè
çàêëàëè îñíîâó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, çàïî÷àòêóâàëè íèçêó äåìîêðàòè÷íèõ
çì³í ó çä³éñíåíí³ ïðàâîñóääÿ, ï³äíåñëè ðîëü îñîáèñòîñò³ â áàãàòüîõ ãàëóçÿõ äåð-
æàâíîãî ³ ãðîìàäñüêîãî æèòòÿ. Âèêëàäåíå êîíñòàòóº, ùî âèáîð÷³ ïðàâà ÿê ³íñòèòóò
äåðæàâíîãî ïðàâà ³ñíóâàëè ³ â äîðàäÿíñüêèé ïåð³îä, çà ¿õíº ïîðóøåííÿ
âñòàíîâëþâàëàñÿ â³äïîâ³äàëüí³ñòü.

Äîñë³äæåííÿ óêðà¿íñüêîãî âèáîð÷îãî çàêîíîäàâñòâà òà êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ çà éîãî ïîðóøåííÿ â ðàäÿíñüêèé ïåð³îä º íåâ³ää³ëüíèì â³ä êðèì³íàëüíîãî
ïðàâà ÐÔÑÐ. Ïðàâîâå ðåãóëþâàííÿ âèáîð³â ³ ïðàêòèêè ¿õ ïðîâåäåííÿ â ÓÑÐÐ
õàðàêòåðèçóºòüñÿ äâîìà ïåð³îäàìè (1919–1937 ðð.) òà (1937 – ê³íåöü 80-õ ðð.
ÕÕ ñò.), òàêà êëàñèô³êàö³ÿ çóìîâëþºòüñÿ åòàïàìè ðîçâèòêó ðàäÿíñüêî¿ äåðæàâíîñò³.

Õàðàêòåðíèìè îçíàêàìè ðàäÿíñüêî¿ âèáîð÷î¿ ñèñòåìè ó 1919–1937 ðð. áóëî
çàïðîâàäæåííÿ âèáîð³â íà ïðèíöèïàõ íåð³âíîãî íåïðÿìîãî ïðàâà, ùî íîðìàòèâíî
çàêð³ïëþâàëîñÿ. ¯õ ðåãóëþâàííÿ çä³éñíþâàëîñÿ ï³äçàêîííèìè íîðìàòèâíî-
ïðàâîâèìè àêòàìè. Ó 1937 – ê³íö³ 80-õ ðð. â³äáóëèñÿ çíà÷í³ çì³íè çàêîíîäàâ÷îãî
ï³ä´ðóíòÿ ïðîöåäóðè äåïóòàòñüêèõ âèáîð³â. Íà êîíñòèòóö³éíîìó ð³âí³ çàêð³ïèëèñÿ
äåìîêðàòè÷í³ ïðèíöèïè: çàãàëüí³, ð³âí³, ïðÿì³, òàºìí³ âèáîðè. Àëå ö³ çàñàäè áóëè
äåêëàðàòèâíèìè, îñê³ëüêè íå áóëî îñíîâè – âèáîðíîñò³. Òîãî÷àñíèé äîñâ³ä
ôîðìóâàííÿ Âåðõîâíî¿ Ðàäè ÓÐÑÐ äåìîíñòðóº, ùî ïðîöåäóðà, ÿêó íàçèâàëè âè-
áîðàìè, çà óìîâ íàÿâíîñò³ îäíîãî êàíäèäàòà, áóëà ëèøå äåêîðàòèâíîþ ôîðìàëü-
í³ñòþ.
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Êåð³âí³ íà÷àëà ç êðèì³íàëüíîãî ïðàâà ÐÐÔÑÐ 1919 ð. âçàãàë³ íå ì³ñòèëè
ïîëîæåíü, ÿê³ ìîæíà áóëî á â³äíåñòè äî ³íñòèòóò³â Îñîáëèâî¿ ÷àñòèíè êðèì³íàëüíîãî
ïðàâà, õî÷à â ñò. 25 Êåð³âíèõ íà÷àë ïåðåäáà÷åí³ âèäè ïîêàðàííÿ ³ ñåðåä ³íøèõ ó
ï. Ê – ïîçáàâëåííÿ ïîë³òè÷íèõ ïðàâ, ó ï. À – îãîëîøåííÿ âîðîãàìè ðåâîëþö³¿
àáî íàðîäó [9, ñ. 57–60].

Ó ÊÊ ÓÐÑÐ 1922 ð. ó ñò. 32 ï. Æ – ïåðåäáà÷åíå ïîêàðàííÿ ó âèãëÿä³
“ïîðàçêè ïðàâ”, à ó ñò. 401 ðîçêðèâàºòüñÿ çì³ñò öüîãî âèäó ïîêàðàííÿ, ï³ä ÿêèì
çàêîíîäàâåöü ðîçóì³º ïîçáàâëåííÿ íà ñòðîê íå á³ëüøå 5 ðîê³â àêòèâíîãî ³ ïàñèâíîãî
âèáîð÷îãî ïðàâà; àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî ïðàâà â ïðîôåñ³éí³ òà ³íø³
îðãàí³çàö³¿, ïðàâà çàéìàòè â³äïîâ³äàëüí³ ïîñàäè, à òàêîæ áóòè çàñ³äàòåëÿìè â íà-
ðîäíîìó ñóä³, çàõèñíèêàìè ó ñóä³, ï³êëóâàëüíèêîì àáî îï³êóíîì. Ñòðîê ïîðàçêè
ïðàâ äëÿ çàñóäæåíèõ äî ïîçáàâëåííÿ âîë³ âèðàõîâóºòüñÿ ç ìîìåíòó éîãî â³äáóòòÿ
àáî óìîâíî-äîñòðîêîâîãî çâ³ëüíåííÿ â³ä íüîãî. Ïîðàçêà ïðàâ ìîæå çà îñîáëèâîþ
ïîñòàíîâîþ ñóäó ñóïðîâîäæóâàòèñÿ ïîçáàâëåííÿì çàñóäæåíîãî îðäåíà ×åðâîíîãî
àáî Òðóäîâîãî ïðàïîðà, àëå òàêà ïîñòàíîâà ìàº áóòè ïðåäñòàâëåíà äî âñòóïó
âèðîêó â çàêîííó ñèëó íà çàòâåðäæåííÿ Ïðåçèä³¿ Âñåðîñ³éñüêîãî Öåíòðàëüíîãî
Âèêîíàâ÷îãî Êîì³òåòó. Ïîðàçêà ïðàâ ïðèçíà÷àºòüñÿ ñóäîì ÿê äîäàòêîâå ïîêàðàííÿ
ïðè âèíåñåíí³ îáâèíóâàëüíèõ âèðîê³â. Ïîñòàíîâêà ïèòàííÿ ïðî ïîðàçêó ïðàâ
ïðè çàñóäæåíí³ äëÿ ñóäó º îáîâ’ÿçêîâîþ, ÿêùî â Êðèì³íàëüíîìó êîäåêñ³ âêàçàíå
ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ íà ñòðîê á³ëüøå îäíîãî ðîêó ³ á³ëüø
òÿæêå.

Â Îñîáëèâ³é ÷àñòèí³ ÊÊ ÐÐÔÑÐ 1922 ð. ïåðåäáà÷åíî ñêëàä çëî÷èíó, ÿêèé
óìîâíî ìîæíà â³äíåñòè äî çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ, à ñàìå ñò. 104 ÊÊ
ÐÐÔÑÐ 1922 ð. – ó÷àñòü ó âèáîðàõ â Ðàäè îñîáè, ÿêà íå ìàº íà òå çàêîííîãî
ïðàâà. Êàðàºòüñÿ öåé çëî÷èí ïðèìóñîâèìè ðîáîòàìè íà ñòðîê íå ìåíøå òðüîõ
ì³ñÿö³â. Ç àíàë³çó ñàíêö³¿ ìîæíà çðîáèòè âèñíîâîê, ùî òàêå äîäàòêîâå ïîêàðàííÿ,
ÿê ïîðàçêà ïðàâ, ó öüîìó ðàç³ íå çàñòîñîâóºòüñÿ. Òàêèé çëî÷èí ââàæàºòüñÿ çëî÷èíîì
ïðîòè ïîðÿäêó óïðàâë³ííÿ [10].

Ó ÊÊ ÓÐÑÐ 1927 ð. ï³ä ïîðàçêîþ ïðàâ çàêîíîäàâåöü ðîçóì³â ïðàêòè÷íî ò³
æ ñàì³ îáìåæåííÿ, çîêðåìà ïîçáàâëåííÿ àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî ïðàâà,
ÿê ³ çà ïîïåðåäí³õ ÊÊ.

Ä³ÿííÿ, çà ñò. 85 ÊÊ ÓÐÑÐ 1927 ð., ïîëÿãàëî â ó÷àñò³ ó âèáîðàõ äî Ðàäè
îñîáè, ÿêà çàâ³äîìî äëÿ íå¿ íå ìàº âèáîð÷îãî ïðàâà, ³ êàðàëîñü ïðèìóñîâèìè
ðîáîòàìè íà ñòðîê äî øåñòè ì³ñÿö³â àáî øòðàôîì äî ï’ÿòèñîò êàðáîâàíö³â. Ïîñòà-
íîâîþ Âñåóêðà¿íñüêîãî Öåíòðàëüíîãî Âèêîíàâ÷îãî Êîì³òåòó ³ Ðàäè íàðîäíèõ
Êîì³ñàð³â ÓÐÑÐ â³ä 3 æîâòíÿ 1928 ð. ñêàñîâóâàëèñÿ ïîñòàíîâè â³ä 18 ãðóäíÿ
1926 ð. “Ïðî çàòâåðäæåííÿ ³íñòðóêö³¿ ïðî âèáîðè â Ðàäè” (ÇÓ ÓÐÑÐ 1926, ¹ 79,
ñò. 478) òà “²íñòðóêö³¿ ïðî âèáîðè â Ðàäè” (ÇÓ ÓÐÑÐ 1929, ¹ 79, ñò. 479) ³ çà-
òâåðäæóâàëàñÿ ³íñòðóêö³ÿ ïðî âèáîðè â Ðàäè, âñòàíîâëþâàëîñÿ êîëî îñ³á, ÿê³ áó-
ëè çàíåñåí³ â ñïèñêè âèáîðö³â ³ íà äåíü âèáîð³â âòðàòèëè öå ïðàâî. Òàê³ îñîáè,
ÿê ðîç’ÿñíþº Ï.Ï. Ìèõàéëåíêî, íå ìîãëè áðàòè ÷àñò³ ó âèáîðàõ, à çà ïîðóøåííÿ
ö³º¿ ³íñòðóêö³¿ íåñëè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñò. 85 ÊÊ ÓÐÑÐ 1927 ð.
[11, ñ. 480].

Ó 1929 ðîö³ ïîëîæåííÿ ÊÊ ÓÐÑÐ 1927 ð. áóëî äîïîâíåíî â³äïîâ³äíî äî
Ïîñòàíîâè ÂÖÂÊ ³ ÐÍÊ ÓÐÑÐ â³ä 6 ëþòîãî 1929 ð. ñò. 851 – “ïåðåøêîäæàííÿ
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îñîáàì íàéìàíî¿ ïðàö³ â ñåë³ çä³éñíþâàòè âèáîð÷³ ïðàâà êàðàºòüñÿ ïðèìóñîâèìè
ðîáîòàìè àáî øòðàôîì äî îäí³º¿ òèñÿ÷³ êàðáîâàíö³â. Ó 1934 ðîö³ 13 æîâòíÿ Ïî-
ñòàíîâîþ ÂÖÂÊ ÓÐÑÐ áóëà çàòâåðäæåíà ²íñòðóêö³ÿ ïðî âèáîðè äî Ðàä ³ íà ç’¿çäè
Ðàä ÓÐÑÐ, â ÿê³é ïåðåäáà÷àëîñÿ, ùî îñîáè, ÿê³ ïåðåøêîäæàþòü âèáîðöÿì çä³é-
ñíþâàòè ¿õ âèáîð÷³ ïðàâà, ïðèòÿãàþòüñÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â³äïî-
â³äíî äî Êðèì³íàëüíîãî êîäåêñó. Â ö³é Ïîñòàíîâ³ âñòàíîâëþâàëîñÿ êîëî îñ³á, ÿê³
íå ìîãëè áðàòè ó÷àñòü ó âèáîðàõ. Íèìè âèçíàâàëèñÿ îñîáè, çàíåñåí³ ó ñïèñêè
âèáîðö³â, ÿêùî âîíè âòðàòèëè ïåðåä äíåì âèáîð³â âèáîð÷³ ïðàâà, íàâ³òü ó òîìó
âèïàäêó, êîëè âîíè ³ îòðèìàëè âèáîð÷ó ïîâ³ñòêó. Îñîáè, ïîçáàâëåí³ âèáîð÷èõ
ïðàâ â³äïîâ³äíî äî Êîíñòèòóö³¿ ÓÐÑÐ ³ âèáîð÷îãî çàêîíîäàâñòâà, ÿêùî âîíè áå-
ðóòü ó÷àñòü ó âèáîðàõ, íåñóòü êðèì³íàëüíó â³äïîâ³äàëüí³ñòü â³äïîâ³äíî äî ñò. 85
ÊÊ ÓÐÑÐ.

Ó 1937 ð. ÊÊ ÓÐÑÐ áóëî äîïîâíåíî Ïîñòàíîâîþ ÖÂÊ ³ ÐÍÊ ÓÐÑÐ â³ä
2 ãðóäíÿ 1937 ð. “Ïðî çì³íó ñò. 851 Êðèì³íàëüíîãî Êîäåêñó ÓÐÑÐ ³ ïðî äîïîâíåííÿ
öüîãî Êîäåêñó ñòàòòåþ 1081”. Ñòàòòÿ 851 áóëà âèêëàäåíà ó òàê³é ðåäàêö³¿: “Çà ïåðå-
øêîäæàííÿ øëÿõîì íàñèëüñòâà, îáìàíó, ïîãðîç àáî ï³äêóïó ãðîìàäÿíèíó Ñîþçó
ÐÑÐ ó çä³éñíåíí³ éîãî ïðàâà îáèðàòè ³ áóòè îáðàíèì ó Ðàäè íàðîäíèõ äåïóòàò³â
òðóäÿùèõ – ïîçáàâëåííÿ âîë³ íà ñòðîê äî äâîõ ðîê³â”; ñòàòòÿ 1081 – “çà ï³äðîáêó
âèáîð÷èõ äîêóìåíò³â àáî çàâ³äîìî íåïðàâèëüíèé ï³äðàõóíîê ãîëîñ³â ïðè âèáîðàõ
ó Ðàäè äåïóòàò³â òðóäÿùèõ, â÷èíåíå ïîñàäîâîþ îñîáîþ Ðàäè àáî ÷ëåíîì âèáîð÷î¿
êîì³ñ³¿, ïîçáàâëåííÿ âîë³ íà ñòðîê äî òðüîõ ðîê³â”. Ñë³ä â³äçíà÷èòè, ùî ñò. 108
ÊÊ ÓÐÑÐ 1927 ð. ïåðåäáà÷àëà êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñëóæáîâèé ï³äëîã,
òîáòî âíåñåííÿ ïîñàäîâîþ îñîáîþ â îô³ö³éí³ äîêóìåíòè àáî êíèãè çàâ³äîìî
íåïðàâäèâèõ â³äîìîñòåé ³ çàïèñ³â, ñêëàäàííÿ ³ âèäà÷ó çàâ³äîìî íåïðàâäèâèõ
äîêóìåíò³â, ï³äðîáêè, ï³ä÷èñòêè, ïîì³òêè ³íøèì ÷èñëîì. Êàðàâñÿ òàêèé çëî÷èí
ïîçáàâëåííÿì âîë³ íà ñòðîê äî äâîõ ðîê³â.

Óêàçîì Ïðåçèä³¿ Âåðõîâíî¿ Ðàäè ÑÐÑÐ â³ä 11 æîâòíÿ 1945 ð. áóëî çàòâåðäæåíî
“Ïîëîæåííÿ ïðî âèáîðè â Âåðõîâíó Ðàäó ÑÐÑÐ”, äå ó ñò.ñò. 109 ³ 110 ïåðåäáà÷àëèñÿ
ñêëàäè çëî÷èí³â, çà çì³ñòîì àíàëîã³÷í³ ñò.ñò.110, 111 Ïîëîæåííÿ ïðî âèáîðè äî
Âåðõîâíî¿ Ðàäè Ñîþçó ÐÑÐ 1937 ðîêó.

Íàñòóïíèì åòàïîì, îäíèì ³ç íàéâèçíà÷í³øèõ, ó ðîçâèòêó êðèì³íàëüíîãî
çàêîíîäàâñòâà ÿê ÑÐÑÐ, òàê ³ Óêðà¿íè (ÓÐÑÐ) áóëî ïðèéíÿòòÿ ó 1958 ðîö³
Îñíîâ êðèì³íàëüíîãî çàêîíîäàâñòâà Ñîþçó ÐÑÐ ³ ñîþçíèõ ðåñïóáë³ê. Çíà÷åííÿ
öüîãî ³ñòîðè÷íîãî íîðìàòèâíîãî àêòà âàæêî ïåðåîö³íèòè. Íå çàçíà÷àþ÷è éîãî
îêðåì³ ïîëîæåííÿ, ¿õ çì³ñò òà çíà÷åííÿ, îáìåæèìîñÿ ò³ëüêè âêàç³âêîþ íà òå, ùî
ç 1960 ðîêó êðèì³íàëüíå çàêîíîäàâñòâî Óêðà¿íè ðîçâèâàëîñÿ â³äïîâ³äíî äî òèõ
ïîëîæåíü, ÿê³ áóëî âèêëàäåíî ³ çàêð³ïëåíî â Îñíîâàõ.

28 ãðóäíÿ 1960 ð. Çàêîíîì Óêðà¿íñüêî¿ ÐÑÐ çàòâåðäæåíî Êðèì³íàëüíèé
Êîäåêñ, ÿêèé ïðî³ñíóâàâ 41 ð³ê. Ó ãëàâ³ IV Îñîáëèâî¿ ÷àñòèíè, ÿêà íàçèâàëàñÿ
“Çëî÷èíè ïðîòè ïîë³òè÷íèõ ³ òðóäîâèõ ïðàâ ãðîìàäÿí”, áóëè ïåðåäáà÷åí³ ïðàêòè÷íî
ò³ æ ñêëàäè çëî÷èí³â, ÿê âîíè ïðåäñòàâëåí³ ³ ñüîãîäí³ [12, ñ. 202].

Ó 1993 ðîö³ â ÊÊ Óêðà¿íè âïåðøå ç’ÿâèëàñÿ íîðìà, ÿêà çàõèùàëà ðåôåðåí-
äóìí³ ïðàâà ³ ïðàâîâ³äíîñèíè (ÊÊ áóëî äîïîâíåíî ñòàòòåþ 129-1 “Ïîðóøåííÿ
çàêîíîäàâñòâà ïðî ðåôåðåíäóì”). Ó 1999 ð. óêàçàíà ãëàâà ÊÊ îòðèìàëà íàçâó
“Çëî÷èíè ïðîòè âèáîð÷èõ, òðóäîâèõ òà ³íøèõ îñîáèñòèõ ïðàâ ãðîìàäÿíèíà”, à
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ñòàòò³ 127 ³ 128 – â³äïîâ³äíî “Ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà ÷è
ðîáîò³ âèáîð÷î¿ êîì³ñ³¿” ³ “Íåïðàâîì³ðíå âèêîðèñòàííÿ âèáîð÷èõ áþëåòåí³â, ï³äëîã
âèáîð÷èõ äîêóìåíò³â àáî íåïðàâèëüíèé ï³äðàõóíîê ãîëîñ³â ÷è íåïðàâèëüíå
îãîëîøåííÿ ðåçóëüòàò³â âèáîð³â”.

Òàê, 5 êâ³òíÿ 2001 ð. áóëî ïðèéíÿòî ÊÊ Óêðà¿íè, ÿêèé íàáðàâ ÷èííîñò³ ç
1 âåðåñíÿ 2001 ð. òà ì³ñòèâ ÷îòèðè ñòàòò³, ùî ñòîñóâàëèñÿ âèáîð³â ³ ðåôåðåíäóìó:
ñò. 157 “Ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà”, ñò. 158 “Íåïðàâîì³ðíå
âèêîðèñòàííÿ âèáîð÷èõ áþëåòåí³â, ï³äëîã âèáîð÷èõ äîêóìåíò³â àáî íåïðàâèëüíèé
ï³äðàõóíîê ãîëîñ³â ÷è íåïðàâèëüíå îãîëîøåííÿ ðåçóëüòàò³â âèáîð³â”, ñò. 159 “Ïî-
ðóøåííÿ òàºìíèö³ ãîëîñóâàííÿ”, ñò. 160 “Ïîðóøåííÿ çàêîíîäàâñòâà ïðî ðåôå-
ðåíäóì”,

Ïðè öüîìó òåêñò ñòàòåé 157–160 ÊÊ 2001 ð. íå äóæå â³äð³çíÿâñÿ â³ä ñòàòåé
127–129-1 ÊÊ 1960 ðîêó, çà âèêëþ÷åííÿì òîãî, ùî â íîâîìó Êîäåêñ³ áóëî
äåêðèì³íàë³çîâàíî ïåðåøêîäæàííÿ ðîáîò³ âèáîð÷î¿ êîì³ñ³¿, à òàêîæ äîäàíî äåÿê³
êâàë³ô³êóþ÷³ îçíàêè òà âíåñåíî ïåâí³ íåçíà÷í³ ïðàâêè.

Ó 2003 ³ 2005–2009 ðîêàõ, ñòàòò³ 157–159 ÊÊ ³ñòîòíî òðàíñôîðìóâàëèñÿ é
çá³ëüøèëèñÿ çà îáñÿãîì. Ó æîâòí³ 2014 ðîêó Âåðõîâíîþ Ðàäîþ Óêðà¿íè âíåñåíî
çì³íè äî ðîçä³ëó 5 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, çîêðåìà ñòàòåé, ùî ñòîñóþòüñÿ
ïîðóøåíü âèáîð÷îãî çàêîíîäàâñòâà óñ³ìà ¿õ ó÷àñíèêàìè (âèáîðöÿìè, êàíäèäàòàìè,
¿õ ïðåäñòàâíèêàìè òîùî). Öèì çàêîíîäàâ÷èì àêòîì çàáåçïå÷åíî äîäàòêîâèé çàõèñò
âèáîð÷èõ ïðàâ ãðîìàäÿí, â òîìó ÷èñë³ øëÿõîì âèçíà÷åííÿ â³äïîâ³äàëüíîñò³ çà
íîâèìè ñêëàäàìè çëî÷èí³â. Ïðàêòè÷íî çà âñ³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ ïðîòè
âèáîð÷èõ ïðàâ ëþäèíè ³ ãðîìàäÿíèíà çàêîíîäàâöåì ïîñèëåíî ñàíêö³¿.

Âàæëèâèì åòàïîì º ïðîâåäåííÿ íà ñó÷àñíîìó åòàï³ êîìïëåêñíî¿ âèáîð÷î¿
ðåôîðìè òà óõâàëåííÿ Âèáîð÷îãî êîäåêñó Óêðà¿íè â³ä 19.12.2019 ¹ 396-IX [13]
ç óñòàíîâëåííÿì ºäèíèõ ïðàâèë äëÿ âñ³õ âèä³â âèáîð³â. Âèáîð÷èé êîäåêñ ïðèéíÿòî
ç ìåòîþ êîäèô³êàö³¿ âèáîð÷îãî çàêîíîäàâñòâà òà âñòàíîâëåíèõ ïðîçîðèõ, äîñòóïíèõ
³ çðîçóì³ëèõ ïðàâèë äëÿ âñ³õ ó÷àñíèê³â âèáîð÷îãî ïðîöåñó, ñòâîðåííÿ óìîâ äëÿ
íåö³ëüîâîãî âèêîðèñòàííÿ àäì³í³ñòðàòèâíîãî ðåñóðñó, íåìîæëèâîñò³ ï³äêóïó ÷ëåí³â
âèáîð÷èõ êîì³ñ³é ³ âèáîðö³â òà ³íøèõ ïîðóøåíü, ÿê³, çàçâè÷àé, ñïîñòåð³ãàþòüñÿ
ï³ä ÷àñ âèáîð³â. Íà ñüîãîäí³ âèáîðè º íàéá³ëüø óðåãóëüîâàíîþ ôîðìîþ áåçïîñå-
ðåäíüî¿ ó÷àñò³ ãðîìàäÿí â óïðàâë³íí³ äåðæàâîþ øëÿõîì ôîðìóâàííÿ âèùèõ
ïðåäñòàâíèöüêèõ îðãàí³â òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Òàêèì ÷èíîì, ó÷àñòü ó ñïðàâàõ äåðæàâè, âèð³øåííÿ ãîëîâíèõ ïèòàíü ñóñ-
ï³ëüíîãî æèòòÿ, îñíîâíèõ ïîë³òè÷íèõ ïèòàíü, ùî ñòîñóþòüñÿ îáðàííÿ âèùèõ
ïîñàäîâèõ îñ³á ó äåðæàâ³, ïðèòàìàííå óêðà¿íñüêîìó íàðîäó ç íàéäàâí³øèõ ÷àñ³â.
Ïðîàíàë³çîâàíèé ïåð³îä ñòàíîâëåííÿ òà ðîçâèòêó âèáîð÷îãî ïðàâà ³ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ öüîãî ïðàâà äîçâîëÿº âèîêðåìèòè õàðàêòåðí³ îçíàêè
óäîñêîíàëåííÿ ³ âðåãóëþâàííÿ âèáîð÷èõ ïðîöåäóð, à òàêîæ ôîðìóâàííÿ ä³ºâîãî
ìåõàí³çìó ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ çàêîíîäàâñòâà ïðî âèáîðè
òà åôåêòèâíó ì³ðó ïîêàðàííÿ.
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ESTABLISHING AND DEVELOPING CRIMINAL LIABILITY
FOR CRIMES AGAINST VOTING RIGHTS

The study analyzes the historical stages of development of the institution of
electoral rights. Attention is paid to such historical and legal phenomenon as viche
(people’s assembly) – historical form of decision of many public affairs in Kyivska
Rus. Based on historical documents, proved that during the period of Kievan Rus its
sights, although not directly used the words “elections”, “electoral law”, did not
disclose their content, still forming an idea about the electoral rights and making the
first regulatory attempts to protect them. The stage of Polish-Lithuanian period,
when Ukrainian lands were part of neighboring countries, was analyzed separately.
According to the Sudebnik (Lawyer) 1497, the instigators of the riots – “kramolni-
ki” – were defined as “swindlers” and “robbers”.

According to the Cossack law, there is no separate liability for violations of the
norms of election, but for minor offenses there was a restriction of certain rights, in
particular, a ban on holding elective Kozak positions. And among the war crimes were
such as evasion from the position on which the society chose the Kozak. It is proved
that the legal norms, which were directly aimed at the protection of electoral rights,
in the Cossack law there are no simultaneous elections during the legal system of
Hetmanshchyna as the main legitimizing institution.

For the first time, criminal law provisions establishing criminal liability for acts
that infringe on electoral legal relations and voting rights appeared in the Ulozhenie
on penalties in 1845. A significant historical step in this period is the formation of
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norms concerning electoral rights and freedoms. First and foremost, these were peasant,
zemstvo, urban, judicial, military and other reforms in the Russian Empire in the 60–
70 s of the 19th century, of which Ukraine was a part. They brought personal freedom
to former serfs, as well as their legal capacity, through the lands and city councils laid
the foundation for local self-government, initiated a number of democratic changes in
the implementation of justice, presented the role of the individual in many areas of
state and public life. Electoral rights as an institution of state law existed also in the
pre-Soviet period, however, responsibility for their violation was established.

During the Soviet era, the penalty of “loss of rights” is defined as deprivation by
the legislature of the right to vote, for a term not exceeding five years, to vote actively
and passively; to vote actively and passively in professional and other organizations;
to hold responsible positions; and to serve as assessors of the people’s court, defense
counsel, guardian or custodian.

At the time of independence, in 1993, the Criminal Code (CC) of Ukraine for
the first time had a provision that protected referendum rights and legal relations (the
CC was supplemented by article 129-1 “Violation of legislation on referendum”). In
1999 it was added to the Criminal Code of Ukraine for the first time. The mentioned
chapter of the CC was named “Crimes against electoral, labor and other personal
rights of a citizen”.

Currently, for the purpose of codification of electoral legislation and establishment
of transparent, accessible and understandable rules for all participants in the electoral
process, as well as to prevent misuse of administrative resources, the impossibility of
bribing members of election commissions and voters and other violations that are
usually observed during elections, the Electoral Code of Ukraine was adopted.

Keywords: elections, electoral process, criminal liability for violation of electoral
rights, protection of citizens’ electoral rights

Îòðèìàíî: 25.10.2019
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ÓÄÊ 343.37

Ôèëü Ðóñëàí Ñåðã³éîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0002-5680-875X

ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ ÎÇÍÀÊ ÏÐÅÄÌÅÒÀ ÇËÎ×ÈÍ²Â
ÏÐÎÒÈ ÏÐÀÂ ÍÀ ÎÁ’ªÊÒÈ ÏÐÎÌÈÑËÎÂÎ¯ ÂËÀÑÍÎÑÒ²

Ó ñòàòò³ îõàðàêòåðèçîâàíî îçíàêè ïðåäìåòà çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 177,
229, 231 òà 232 ÊÊ Óêðà¿íè. Ðîçêðèòî çì³ñò ïðàâîâîãî ðåæèìó êîæíîãî îá’ºêòà
ïðîìèñëîâî¿ âëàñíîñò³. Âñòàíîâëåíî, ùî îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ ìîæóòü
áóòè ïðåäìåòîì çëî÷èí³â, ïåðåäáà÷åíèõ ÊÊ Óêðà¿íè, çà òàêèõ îçíàê, çîêðåìà:
îòðèìàííÿ íà ö³ îá’ºêòè îõîðîííèõ äîêóìåíò³â, ÿê³ çàñâ³ä÷óþòü ïðàâà ¿õ âëàñíèê³â
(àáî ïåðøîãî âèêîðèñòàííÿ äëÿ êîìåðö³éíîãî íàéìåíóâàííÿ, àáî ïðèéíÿòòÿ
ð³øåííÿ ïðî âèçíàííÿ êîìåðö³éíî¿ òàºìíèö³); âñòàíîâëåííÿ ïð³îðèòåòó ïîäà÷³
çàÿâêè; ó ðàç³ ïåðåäà÷³ ìàéíîâèõ ïðàâ íà ö³ îá’ºêòè òðåò³ì îñîáàì àáî íàäàíí³
äîçâîëó íà ¿õ âèêîðèñòàííÿ, óêëàäàííÿ óãîä íà â÷èíåííÿ òàêèõ ïðàâî÷èí³â.

Êëþ÷îâ³ ñëîâà: ïðåäìåò çëî÷èíó, îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³, ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³, Êðèì³íàëüíèé êîäåêñ Óêðà¿íè.

Ïðåäìåòîì çëî÷èí³â ïðîòè ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ (äàë³ –
ÎÏÂ), ïåðåäáà÷åíèõ ñò. 177 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè),
º âèíàõîäè, êîðèñí³ ìîäåë³, ïðîìèñëîâ³ çðàçêè, òîïîãðàô³¿ ³íòåãðàëüíèõ ì³êðîñõåì,
ñîðòè ðîñëèí, ðàö³îíàë³çàòîðñüê³ ïðîïîçèö³¿; ñò. 229 ÊÊ Óêðà¿íè – òîðãîâåëüí³
ìàðêè, êîìåðö³éí³ íàéìåíóâàííÿ, ãåîãðàô³÷í³ çàçíà÷åííÿ òà ñò. 231 ³ 232 ÊÊ
Óêðà¿íè – êîìåðö³éí³ òàºìíèö³. Îäíàê ³ñíóþòü ïåâí³ îñîáëèâîñò³ êîæíîãî ³ç çà-
çíà÷åíèõ ïðåäìåò³â, ÿê³ â³ä³ãðàþòü âàæëèâó ðîëü ó ç’ÿñóâàíí³ ìåõàí³çìó ñïðè-
÷èíåííÿ øêîäè îõîðîíþâàíèì ³íòåðåñàì òà âñòàíîâëåíí³ ðîçì³ðó ìàòåð³àëüíèõ
çáèòê³â, çàâäàíèõ çëî÷èíîì [1]. Ùî ³ äåòåðì³íóº àêòóàëüí³ñòü îáðàíî¿ òåìè äîñë³ä-
æåííÿ.

Òåîðåòè÷íó îñíîâó äîñë³äæåííÿ ÎÏÂ ÿê ïðåäìåòà çëî÷èí³â ñòàíîâëÿòü
íàïðàöþâàííÿ òàêèõ ó÷åíèõ, ÿê: Ï.Ñ. Áåðç³í, Â.Ä. Ãóëêåâè÷, Þ.Î. Êóëü÷èíñüêà,
À.À. Ëîìàê³íî¿, Î.Â. Íåãîä÷åíêà, À.Ñ. Íåðñåñÿí, Î.Â. Íîâ³êîâà, ß.Ì. Ñàäèêîâà,
Î.Å. Ðàäóòíèé, ².Ì. Ðîìàíþê, Ñ.Î. Õàðëàìîâà, Â.Á. Õàð÷åíêî, Î.Ñ. ßðà òà ³í.

Ìåòîþ ñòàòò³ º íàäàííÿ õàðàêòåðèñòèêè îçíàêàì ïðåäìåòà çëî÷èí³â ïðîòè
ïðàâ íà ÎÏÂ.

Âàæëèâîþ îá’ºêòèâíîþ îçíàêîþ ñêëàäó çëî÷èíó º éîãî ïðåäìåò. Îäíàê ó
òåîð³¿ êðèì³íàëüíîãî ïðàâà íå ³ñíóº ºäèíîãî ïîãëÿäó ùîäî éîãî ñóòíîñò³. íàïðèêëàä,
ïðåäìåòîì çëî÷èí³â ïðîòè ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ (äàë³ – Ï²Â)
À.Ñ. Íåðñåñÿí âèçíà÷àº ìàéíîâ³ òà íåìàéíîâ³ ïðàâà íà îá’ºêòè Ï²Â [2, ñ. 9–10].
Ïðîòå á³ëüø³ñòü íàóêîâö³â òà þðèñò³â-ïðàêòèê³â ïðåäìåòîì çëî÷èí³â ó ñôåð³
³íòåëåêòóàëüíî¿ âëàñíîñò³ âèçíàþòü âëàñíå îá’ºêòè Ï²Â.
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Ïåðåâàæíà á³ëüø³ñòü íàóêîâî¿ ñï³ëüíîòè ïðåäìåòîì ââàæàº ðå÷³ ìàòåð³àëüíîãî
ñâ³òó, ÿê³ çàçíà÷åí³ â çàêîíîäàâ÷îìó âèçíà÷åíí³ ïåâíîãî çëî÷èíó àáî òàê³, ùî
âèïëèâàþòü ç öüîãî âèçíà÷åííÿ, ç ïåâíèìè îçíàêàìè, ÿê³ ïîâ’ÿçóþòüñÿ ç íàÿâí³ñòþ
â³äïîâ³äíîãî ñêëàäó çëî÷èíó, íàïðèêëàä, ³ç ïðèâîäó ìàéíà, ùî ìàº ìàòåð³àëüíå
âèðàæåííÿ, åêîíîì³÷íó âàðò³ñòü òà þðèäè÷íó ïðèðîäó (íàëåæèòü êîìóñü íà ïðàâ³
âëàñíîñò³), ïðîòå âèä³ëÿþòüñÿ é ñóñï³ëüí³ â³äíîñèíè, ùî âèíèêàþòü ³ç ïðèâîäó
íåìàòåð³àëüíèõ ³íòåðåñ³â, íàïðèêëàä, òàê³, ÿê ñîö³àëüí³ áëàãà, æèòòÿ, çäîðîâ’ÿ,
÷åñòü ³ ã³äí³ñòü îñîáè, ïîðÿäîê óïðàâë³ííÿ, ãðîìàäñüêà áåçïåêà, Ï²Â, òîáòî òàê³,
ùî íå ìàþòü ÿêîãî-íåáóäü ìàòåð³àëüíîãî âèðàæåííÿ. Óò³ì ö³ íåìàòåð³àëüí³
áëàãà ìàþòü ï³äâèùåíó çíà÷óù³ñòü ³ ñòàíîâëÿòü, ÿê ³ ïðåäìåòè, îñíîâó áàãàòüîõ
ñóñï³ëüíèõ â³äíîñèí [3, ñ. 39]. Òàêèé ï³äõ³ä äî çì³ñòó ïðåäìåòà çëî÷èíó íàøòîâõóº
íà âèñíîâîê, ùî ó êðèì³íàëüíîìó ïðàâ³ ³ñíóþòü ïðåäìåòí³ òà áåçïðåäìåòí³ çëî÷èíè.
Ïðèõèëüíèêîì òàêîãî ïîãëÿäó º Ï.Ñ. Áåðç³í, ÿêèé, àíàë³çóþ÷è çëî÷èí, ïåðåäáà-
÷åíèé ñò. 229 ÊÊ Óêðà¿íè, ïðîïîíóº ïðåäìåòîì öüîãî ïðîòèïðàâíîãî ä³ÿííÿ ââà-
æàòè íå ëèøå ðå÷³ ìàòåð³àëüíîãî ñâ³òó, à é ³íòåëåêòóàëüí³ ö³ííîñò³ òà íåìàòåð³àëüí³
îá’ºêòè, âïëèâàþ÷è íà ÿê³, âèííà îñîáà çàâäàº øêîäè îá’ºêòó ÷è ñòâîðþº íåáåçïåêó
¿¿ çàïîä³ÿííÿ, òîáòî ïðåäìåòîì çàçíà÷åíîãî çëî÷èíó º ³íôîðìàö³þ ïðî îòî÷óþ÷èé
ñâ³ò, ïðîöåñè, ÿâèùà, ùî â íüîìó â³äáóâàþòüñÿ, ÿê³ ïðåäñòàâëåí³ ó ôîðì³ äàíèõ
(çíàê³â, ñèìâîë³â, êîä³â, ñèãíàë³â, êîìàíä òîùî) ³ ìîæóòü áóòè çàô³êñîâàí³ íà
ìàòåð³àëüíèõ íîñ³ÿõ [4, ñ. 11–12]. Òàêå àâòîðñüêå áà÷åííÿ çì³ñòó ïðåäìåòà çëî÷èíó
º íåîäíîçíà÷íèì, àäæå, ç îäíîãî áîêó, íàóêîâåöü âêàçóº, ùî ïðåäìåòîì º ³íôîð-
ìàö³ÿ (íåìàòåð³àëüíèé îá’ºêò) ïðî òîðãîâåëüíó ìàðêó, êîìåðö³éíå íàéìåíóâàííÿ
àáî ãåîãðàô³÷íå çàçíà÷åííÿ, à ç ³íøîãî, â³í çàçíà÷àº, ùî öÿ ³íôîðìàö³ÿ ìàº â³äî-
áðàæàòèñÿ íà ìàòåð³àëüíîìó íîñ³¿. Òîáòî ïðåäìåòîì º áóäü-ÿêà ìàòåð³àëüíà ð³÷,
ùî âì³ùóº ³íôîðìàö³þ ïðî ÎÏÂ (íàïðèêëàä, êàíöåëÿðñüêèé îë³âåöü, íà ÿêîìó
çîáðàæåíî òîðãîâåëüíó ìàðêó éîãî âèðîáíèêà àáî ïëÿøêà ì³íåðàëüíî¿ âîäè, íà
ÿê³é íàíåñåíî ¿¿ ãåîãðàô³÷íå çàçíà÷åííÿ òîùî).

Òîæ ïðåäìåòîì öèõ çëî÷èííèõ ä³ÿíü º ñàìå ð³÷ (áëàãî), ÿêà º îá’ºêòîì Ï²Â,
íà ÿêèé ó ïîäàëüøîìó çà óìîâè éîãî ö³ííîñò³ áóäå íàáóâàòèñÿ ïðàâî âëàñíîñò³.
Âðàõîâóþ÷è, ùî êîæíèé ÎÏÂ ìàº ñâ³é ïðàâîâèé ðåæèì îõîðîíè, à òàêîæ òå, ùî
îçíàêè ïðåäìåòà çëî÷èíó ìàþòü ñàìîñò³éíå êðèì³íàëüíî-ïðàâîâå çíà÷åííÿ, âïëè-
âàþòü íà ï³äñòàâè êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, íà êâàë³ô³êàö³þ ä³ÿííÿ òà íà
âèçíà÷åííÿ ðîçì³ðó çàâäàíî¿ øêîäè, ðîçãëÿíåìî çì³ñò êîæíîãî ç íèõ á³ëüø
äåòàëüíî.

Âèíàõ³ä òà êîðèñíà ìîäåëü º ðåçóëüòàòîì ³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³ ëþäèíè
â áóäü-ÿê³é ñôåð³ òåõíîëîã³¿ [5, ñò. 1]. Â³äì³íí³ñòü öèõ äâîõ ÎÏÂ ïîëÿãàº â ¿õ
óìîâàõ ïàòåíòîñïðîìîæíîñò³. Òàê, âèíàõ³ä ìàº áóòè íîâèì, ìàòè âèíàõ³äíèöüêèé
ð³âåíü ³ áóòè ïðîìèñëîâî ïðèäàòíèì, à êîðèñíà ìîäåëü – íîâîþ òà ïðîìèñëîâî
ïðèäàòíîþ. Îá’ºêòîì âèíàõîäó (êîðèñíî¿ ìîäåë³) ìîæå áóòè ïðîäóêò (ïðèñòð³é,
ðå÷îâèíà, øòàì ì³êðîîðãàí³çìó, êóëüòóðà êë³òèí ðîñëèíè ³ òâàðèíè òîùî), ïðîöåñ
(ñïîñ³á) òà íîâå ¿õ çàñòîñóâàííÿ. Ïð³îðèòåò, àâòîðñòâî ³ ìàéíîâ³ òà íåìàéíîâ³
ïðàâà íà ö³ îá’ºêòè çàñâ³ä÷óþòüñÿ ïàòåíòîì ç òåðì³íîì ä³¿ 20 ðîê³â äëÿ âèíàõîäó
òà 10 ðîê³â äëÿ êîðèñíî¿ ìîäåë³.

Îñîáëèâ³ñòü öèõ îá’ºêò³â Ï²Â ïîëÿãàº â òîìó, ùî âîíè ìîæóòü ìàòè ð³çíèé
ïðàâîâèé ðåæèì îõîðîíè, òîáòî ìîæóòü áóòè ñëóæáîâèìè òà ñåêðåòíèìè. Ï³ä
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ñëóæáîâèì âèíàõîäîì (êîðèñíîþ ìîäåëëþ) ðîçóì³þòü âèíàõ³ä (êîðèñíó ìîäåëü),
ñòâîðåíèé ïðàö³âíèêîì ó çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ îáîâ’ÿçê³â ÷è äîðó-
÷åííÿì ðîáîòîäàâöÿ çà óìîâè, ùî òðóäîâèì äîãîâîðîì (êîíòðàêòîì) íå ïåðåäáà÷åíå
³íøå àáî ç âèêîðèñòàííÿì äîñâ³äó, âèðîáíè÷èõ çíàíü, ñåêðåò³â âèðîáíèöòâà ³
îáëàäíàííÿ ðîáîòîäàâöÿ [5, ñò. 1]. Îñîáèñò³ íåìàéíîâ³ Ï²Â íà ñòâîðåíèé òàêèé
îá’ºêò íàëåæàòü ïðàö³âíèêó-âèíàõ³äíèêó, à ìàéíîâ³ – ïðàö³âíèêó-âèíàõ³äíèêó òà
ðîáîòîäàâöþ ñï³ëüíî, ÿêùî ³íøå íå âñòàíîâëåíî äîãîâîðîì [6, ñò. 429]. Ç îãëÿäó
íà òàêó ïîçèö³þ çàêîíîäàâöÿ âèíàõ³äíèê ÿê ñï³ââëàñíèê ïàòåíòó ðàçîì ³ç ðîáî-
òîäàâöåì ìîæå êîðèñòóâàòèñÿ ïðàâîì íà çàõèñò ñâî¿õ Ï²Â.

Êð³ì òîãî, ðîáîòîäàâåöü, çã³äíî ç ÷. 3 ñò. 9 Çàêîíó Óêðà¿íè “Ïðî îõîðîíó
ïðàâ íà âèíàõîäè ³ êîðèñí³ ìîäåë³”, ìîæå ïðèéíÿòè ð³øåííÿ ïðî çáåðåæåííÿ
ñëóæáîâîãî âèíàõîäó (êîðèñíî¿ ìîäåë³) ÿê êîíô³äåíö³éíî¿ ³íôîðìàö³¿. Òàêèé
ñòàòóñ ³íôîðìàö³¿ ñïðèÿº äîñÿãíåííþ êîíêóðåíòíî¿ ïåðåâàãè, îòðèìàííþ ïðèáóòêó,
çáåðåæåííþ ñòàíîâèùà íà ðèíêó ó çâ’ÿçêó ç âèêîðèñòàííÿì ö³º¿ ³íôîðìàö³¿. Õî÷
¿¿ ö³íí³ñòü íåîäíîçíà÷íà, âîíà ìîæå ïðèíîñèòè âèãîäó îäðàçó ï³ñëÿ â³äíåñåííÿ
òàêî¿ ³íôîðìàö³¿ äî êîìåðö³éíî¿ òàºìíèö³ (ö³íí³ñòü ïðèñóòíÿ íà ìîìåíò â³äíåñåííÿ
³íôîðìàö³¿ äî êîìåðö³éíî¿) àáî ïîòåíö³éíî – ¿¿ ö³íí³ñòü âèíèêàº ÷åðåç ïåâíèé
ïðîì³æîê ÷àñó ï³ñëÿ â³äíåñåííÿ ³íôîðìàö³¿ äî êîìåðö³éíî¿ òàºìíèö³.

Ñåêðåòíèì âèíàõîäîì (ñåêðåòíîþ êîðèñíîþ ìîäåëëþ) º âèíàõ³ä (êîðèñíà
ìîäåëü), ùî ì³ñòèòü ³íôîðìàö³þ, â³äíåñåíó äî äåðæàâíî¿ òàºìíèö³. Îñîáëèâ³ñòþ
ïðàâîâî¿ îõîðîíè ñåêðåòíîãî âèíàõîäó ïðè íàáóòò³ òà ðåàë³çàö³¿ ìàéíîâèõ ³ íå-
ìàéíîâèõ ïðàâ íà ñåêðåòíèé âèíàõ³ä (ñåêðåòíó êîðèñíó ìîäåëü) º íåîáõ³äí³ñòü
îäíî÷àñíîãî âðàõóâàííÿ íîðì ÷èííèõ çàêîí³â Óêðà¿íè ùîäî äåðæàâíî¿ òàºìíèö³
òà îõîðîíè Ï²Â. Çà òàêèõ óìîâ âèíèêàþòü ñóïåðå÷íîñò³ â ïðîöåäóðàõ íàáóòòÿ,
îõîðîíè òà çàõèñòó äåðæàâîþ Ï²Â íà òàê³ âèíàõîäè (êîðèñí³ ìîäåë³). Âîäíî÷àñ
çàêîíîäàâåöü îáìåæóº âèêëþ÷í³ ìàéíîâ³ ïðàâà âëàñíèêà òà âèêîðèñòàííÿ ïàòåíòó
íà ñåêðåòíèé âèíàõ³ä (ñåêðåòíó êîðèñíó ìîäåëü) Çàêîíîì Óêðà¿íè “Ïðî äåðæàâíó
òàºìíèöþ” òà çà ïîãîäæåííÿì ³ç äåðæàâíèì åêñïåðòîì ç ïèòàíü òàºìíèöü.
Îáìåæåííÿ ó âèêîðèñòàíí³ âëàñíèêîì ñåêðåòíîãî ïàòåíòó çàëåæèòü â³ä ñòðîêó
çàñåêðå÷óâàíîñò³ âèíàõîäó (êîðèñíî¿ ìîäåë³). Çì³íà ñòóïåíÿ ñåêðåòíîñò³ âèíàõîäó
(êîðèñíî¿ ìîäåë³) ÷è éîãî ðîçñåêðå÷óâàííÿ çä³éñíþºòüñÿ çà ð³øåííÿì äåðæàâíîãî
åêñïåðòà ç ïèòàíü òàºìíèöü íà ïðîõàííÿ âëàñíèêà ïàòåíòó ó çâ’ÿçêó ³ç çàê³í÷åííÿì
ñòðîêó ä³¿ ð³øåííÿ ïðî â³äíåñåííÿ ³íôîðìàö³¿ ïðî âèíàõ³ä (êîðèñíó ìîäåëü) äî
äåðæàâíî¿ òàºìíèö³ àáî íà ï³äñòàâ³ ð³øåííÿ ñóäó. Çà òàêå îáìåæåííÿ ç âèêîðèñòàííÿ
ñåêðåòíîãî ïàòåíòó, ïåðåäáà÷åíå íàö³îíàëüíèì çàêîíîäàâñòâîì, éîãî ïðàâîâëàñíèê
ìîæå îòðèìàòè ãðîøîâó êîìïåíñàö³þ íà ïîêðèòòÿ âèòðàò çà ñïëàòó çáîð³â. Ñïîðè
ùîäî ðîçì³ð³â ³ ïîðÿäêó âèïëàòè ãðîøîâî¿ êîìïåíñàö³¿ âèð³øóþòüñÿ â ñóäîâîìó
ïîðÿäêó. Íàÿâí³ñòü óñêëàäíåíî¿ ïðàâîâî¿ ïðîöåäóðè íàáóòòÿ ïðàâà òà ðîçïîðÿä-
æàííÿ öèìè îá’ºêòàìè ñòâîðþº ñïðèÿòëèâ³ óìîâè ÿê äëÿ ñêîºííÿ ïðàâîïîðóøåíü
ùîäî ïðàâ âëàñíèê³â âèíàõîä³â òà êîðèñíèõ ìîäåëåé, òàê ³ çëî÷èí³â ùîäî ïîðóøåííÿ
äåðæàâíî¿ áåçïåêè âíàñë³äîê íåäîñòàòíüîãî àáî íåñâîº÷àñíîãî çàõèñòó â³ä âèòîêó
³íôîðìàö³¿, ùî ñòàíîâèòü äåðæàâíó òàºìíèöþ.

Çà ðîçãîëîøåííÿ ³íôîðìàö³¿, â³äíåñåíî¿ äî äåðæàâíî¿ òàºìíèö³, îñîáîþ,
ÿê³é ö³ â³äîìîñò³ áóëè äîâ³ðåí³ àáî ñòàëè â³äîì³ ó çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ
îáîâ’ÿçê³â (çà â³äñóòíîñò³ îçíàê äåðæàâíî¿ çðàäè àáî øïèãóíñòâà), â³äïîâ³äíî äî
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ñò. 328 ÊÊ Óêðà¿íè ïåðåäáà÷åíà êðèì³íàëüíà â³äïîâ³äàëüí³ñòü. Ñàíêö³ÿ ö³º¿ íîðìè
ïåðåäáà÷àº ïîçáàâëåííÿ âîë³ íà ñòðîê â³ä äâîõ äî ï’ÿòè ðîê³â ç ïîçáàâëåííÿì
ïðàâà îá³éìàòè ïåâí³ ïîñàäè ÷è çàéìàòèñÿ ïåâíîþ ä³ÿëüí³ñòþ íà ñòðîê äî òðüîõ
ðîê³â. ßêùî æ öå ä³ÿííÿ ñïðè÷èíèëî òÿæê³ íàñë³äêè, òî äèñïîçèö³ÿ ö³º¿ ñòàòò³
ïåðåäáà÷àº äî âîñüìè ðîê³â ïîçáàâëåííÿ âîë³. Ðîäîâèì ³ áåçïîñåðåäí³ì îá’ºêòîì
çëî÷èíó çà ñò. 328 ÊÊ Óêðà¿íè º ñôåðà îõîðîíè äåðæàâíî¿ òàºìíèö³. Îá’ºêòèâíà
ñòîðîíà öüîãî çëî÷èíó ïîëÿãàº â ðîçãîëîøåíí³ ïåâíèõ â³äîìîñòåé, ùî ñòàíîâëÿòü
äåðæàâíó òàºìíèöþ, äî ÿêèõ íàëåæàòü ³ ñåêðåòí³ âèíàõîäè òà êîðèñí³ ìîäåë³.

Êàðàí³ ä³ÿííÿ ïðîòè ïðàâ íà ÎÏÂ, ïðåäìåòîì ÿêèõ ñòàâ ñåêðåòíèé âèíàõ³ä
àáî ñåêðåòíà êîðèñíà ìîäåëü, ïîðîäæóº ñóêóïí³ñòü çëî÷èí³â. Òàêà ñóêóïí³ñòü
âèãëÿäàº ÿê äâà àáî á³ëüøå çëî÷èí³â, ïåðåäáà÷åíèõ ð³çíèìè ñòàòòÿìè àáî ð³çíèìè
÷àñòèíàìè îäí³º¿ ñòàòò³ Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè, çà æîäåí ç ÿêèõ îñîáó íå
áóëî çàñóäæåíî. Çã³äíî ç³ ñò. 33 ÊÊ Óêðà¿íè ïðè íàÿâíîñò³ ñóêóïíîñò³ çëî÷èí³â
êîæåí ç íèõ ï³äëÿãàº êâàë³ô³êàö³¿ çà â³äïîâ³äíîþ ñòàòòåþ àáî ÷àñòèíîþ ñòàòò³
Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè. Âîäíî÷àñ çà íàÿâíîñò³ ó ñïðàâ³ ùîäî ðîçãîëîøåííÿ
äåðæàâíî¿ òàºìíèö³ îçíàê çëî÷èíó ïðîòè ïðàâ íà ÎÏÂ ñóä ìàº ïðàâî
ïåðåêâàë³ô³êóâàòè êðèì³íàëüíå êàðàíå ä³ÿííÿ ç³ ñò. 328 ÷è 329 íà äåê³ëüêà ñòàòåé
ÊÊ Óêðà¿íè, ÿê³ áóäóòü âêëþ÷àòè é ñò. 177. Îáîâ’ÿçêîâîþ óìîâîþ òàêî¿ ïåðåêâàë³-
ô³êàö³¿ º ð³âíîö³ííå ñòàíîâèùå çàñóäæåíîãî òà â³äñóòí³ñòü ïîðóøåíü ïðàâà îñòàí-
íüîãî íà çàõèñò.

Ïðîìèñëîâèé çðàçîê º ðåçóëüòàòîì òâîð÷î¿ ä³ÿëüíîñò³ ëþäèíè â ãàëóç³
õóäîæíüîãî êîíñòðóþâàííÿ. Â³äïîâ³äíî äî ÷. 2 ñò. 5 Çàêîíó Óêðà¿íè “Ïðî îõîðîíó
ïðàâ íà ïðîìèñëîâ³ çðàçêè” îá’ºêòîì ïðîìèñëîâîãî çðàçêà ìîæå áóòè ôîðìà,
ìàëþíîê ÷è ðîçôàðáóâàííÿ àáî ¿õ ïîºäíàííÿ, ÿê³ âèçíà÷àþòü çîâí³øí³é âèãëÿä
ïðîìèñëîâîãî âèðîáó é ïðèçíà÷åí³ äëÿ çàäîâîëåííÿ åñòåòè÷íèõ òà åðãîíîì³÷íèõ
ïîòðåá. Ïðè öüîìó íå ìîæóòü îòðèìàòè ïðàâîâó îõîðîíó: îá’ºêòè àðõ³òåêòóðè
(êð³ì ìàëèõ àðõ³òåêòóðíèõ ôîðì), ïðîìèñëîâ³, ã³äðîòåõí³÷í³ òà ³íø³ ñòàö³îíàðí³
ñïîðóäè; äðóêîâàíà ïðîäóêö³ÿ ÿê òàêà; îá’ºêòè íåñò³éêî¿ ôîðìè ç ð³äêèõ,
ãàçîïîä³áíèõ, ñèïêèõ àáî ïîä³áíèõ äî íèõ ðå÷îâèí.

Ïðàâî âëàñíîñò³ íà ïðîìèñëîâèé çðàçîê òàêîæ çàñâ³ä÷óºòüñÿ ïàòåíòîì. Êð³ì
òîãî, ÿê ³ ïîïåðåäí³ ÎÏÂ, ïðîìèñëîâ³ çðàçêè ìîæóòü ñòâîðþâàòèñÿ ï³ä ÷àñ
âèêîíàííÿ ñëóæáîâèõ îáîâ’ÿçê³â [7, ñò. 1, 8]. Îñîáëèâ³ñòü ìîäåë³ ïðàâîâî¿ îõîðîíè
ïðîìèñëîâèõ çðàçê³â, ïîëÿãàº â òîìó, ùî âîíà âèêëþ÷àº ìîæëèâ³ñòü ïîäâ³éíî¿
îõîðîíè çàçíà÷åíîãî ðåçóëüòàòó òâîð÷î¿ ä³ÿëüíîñò³ îäíî÷àñíî çàñîáàìè àâòîðñüêîãî
³ ïàòåíòíîãî ïðàâà. Íàïðèêëàä, íà ôîðìåíèé ê³òåëü ìîæíà îòðèìàòè ïàòåíò íà
ïðîìèñëîâèé çðàçîê, ÿêèé áóäå îõîðîíÿòè éîãî çîâí³øí³é âèãëÿä, òà ñâ³äîöòâî
ïðî ðåºñòðàö³þ àâòîðñüêîãî òâîðó, ÿêèé çàõèñòèòü ïðàâà éîãî åñê³ç³â.

Òîïîãðàô³ÿ ³íòåãðàëüíèõ ì³êðîñõåì – öå çàô³êñîâàíå íà ìàòåð³àëüíîìó
íîñ³¿ ïðîñòîðîâî-ãåîìåòðè÷íå ðîçì³ùåííÿ ñóêóïíîñò³ åëåìåíò³â ³íòåãðàëüíèõ
ì³êðîñõåì òà ç’ºäíàíü ì³æ íèìè [8, ñò. 1]. Âèêëþ÷íå ïðàâî íà âèêîðèñòàííÿ
òîïîãðàô³¿ IMC çàñâ³ä÷óºòüñÿ ñâ³äîöòâîì ç òåðì³íîì ä³¿ íà 10 ðîê³â.

Ñîðò ðîñëèí º îêðåìîþ ãðóïîþ ðîñëèí (êëîí, ë³í³ÿ, ã³áðèä ïåðøîãî ïîêî-
ë³ííÿ, ïîïóëÿö³ÿ) â ìåæàõ íèæ÷îãî ³ç â³äîìèõ áîòàí³÷íèõ òàêñîí³â (ð³ä, âèä,
ð³çíîâèäí³ñòü) íåçàëåæíî â³ä òîãî, ÷è çàäîâîëüíÿº âîíà óìîâè âèíèêíåííÿ ïðàâîâî¿
îõîðîíè [9, ñò. 1]. Íà â³äì³íó â³ä ïîïåðåäí³õ ÎÏÂ íà ñîðò ðîñëèí ìîæóòü íàáóâàòèñÿ
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îñîáèñò³ íåìàéíîâ³ Ï²Â, çàñâ³ä÷åí³ ñâ³äîöòâîì ïðî àâòîðñòâî, ìàéíîâ³ Ï²Â,
çàñâ³ä÷åí³ ïàòåíòîì, òà ìàéíîâ³ Ï²Â íà ïîøèðåííÿ ñîðòó ðîñëèí, çàô³êñîâàí³
ñâ³äîöòâîì ïðî äåðæàâíó ðåºñòðàö³þ ñîðòó ðîñëèí. ×èíí³ñòü öèõ îõîðîííèõ
äîêóìåíò³â ï³äòâåðäæóºòüñÿ ñïëàòîþ âñòàíîâëåíèõ çáîð³â.

Ðàö³îíàë³çàòîðñüêà ïðîïîçèö³ÿ – öå âèçíàíà þðèäè÷íîþ îñîáîþ ïðîïîçèö³ÿ,
ùî ì³ñòèòü òåõíîëîã³÷íå (òåõí³÷íå) àáî îðãàí³çàö³éíå ð³øåííÿ â áóäü-ÿê³é ñôåð³
ä³ÿëüíîñò³. Âîíà ñïðÿìîâàíà íà âäîñêîíàëåííÿ çàñòîñîâóâàíî¿ òåõí³êè òà òåõíîëîã³¿.
ßê ðåçóëüòàò ³íòåëåêòóàëüíî¿ òà òâîð÷î¿ ä³ÿëüíîñò³ öÿ ïðîïîçèö³ÿ ïðèð³âíÿíà äî
³íøèõ íàóêîâî-òåõí³÷íèõ äîñÿãíåíü, ùî îõîðîíÿþòüñÿ çàêîíîì [10, ñ. 377]. Îá’ºê-
òîì ðàö³îíàë³çàòîðñüêî¿ ïðîïîçèö³¿ ìîæå ñòàòè ìàòåð³àëüíèé îá’ºêò àáî ïðîöåñ.

Òîðãîâåëüíà ìàðêà (â³ä àíãë. trademark – òîâàðíèé çíàê) – áóäü-ÿêå
ïîçíà÷åííÿ àáî êîìá³íàö³ÿ ïîçíà÷åíü, çà ÿêèì òîâàðè ³ ïîñëóãè îäíèõ îñ³á
â³äð³çíÿþòüñÿ â³ä òîâàð³â ³ ïîñëóã ³íøèõ. Â³äïîâ³äíî äî ÷. 1 ñò. 492 ÖÊ Óêðà¿íè
äî òàêèõ ïîçíà÷åíü íàëåæàòü ñëîâà, ë³òåðè, öèôðè, çîáðàæóâàëüí³ åëåìåíòè, êîì-
á³íàö³¿ êîëüîð³â [6]. Âèêëþ÷í³ ìàéíîâ³ ïðàâà íà òîðãîâåëüí³ ìàðêè çàñâ³ä÷óþòüñÿ
ñâ³äîöòâîì ç òåðì³íîì ä³¿ íà 10 ðîê³â. Çà êëîïîòàííÿì âëàñíèêà öåé òåðì³í
ìîæíà ùîðàçó ïðîäîâæóâàòè íà 10 ðîê³â çà óìîâè ñïëàòè â³äïîâ³äíîãî çáîðó. Íà
â³äì³íó â³ä ïàòåíòó çà ä³þ ñâ³äîöòâà íå ïîòð³áíî ñïëà÷óâàòè ùîð³÷íèõ çáîð³â.

Òîðãîâåëüí³ ìàðêè âèçíàþòüñÿ ïðåäìåòîì çëî÷èíó, ÿêùî âîíè: çàðåºñòðîâàí³
â Óêðà¿í³ (àáî ïîäàíî çàÿâêó íà ïð³îðèòåò); îõîðîíÿþòüñÿ áåç ðåºñòðàö³¿ íà ï³ä-
ñòàâ³ ì³æíàðîäíèõ äîãîâîð³â, ó÷àñíèêîì ÿêèõ º Óêðà¿íà; âèçíàí³ â óñòàíîâëåíîìó
ïîðÿäêó äîáðå â³äîìèìè. Çàêîíîäàâñòâî Óêðà¿íè äîïóñêàº ïåðåäà÷ó â³ä âëàñíèêà
³íø³é îñîá³ ïðàâà âëàñíîñò³ íà çíàê äëÿ òîâàð³â òà ïîñëóã ïîâí³ñòþ àáî â ïåâí³é
÷àñòèí³ ñâ³äîöòâà, çà óìîâè, ÿêùî öÿ ïåðåäà÷à íå ñòàíå ïðè÷èíîþ ââåäåííÿ â
îìàíó ñïîæèâà÷à ùîäî òîâàðó ³ ïîñëóãè àáî ùîäî îñîáè, ÿêà ¿õ âèãîòîâëÿº ÷è
íàäàº. Ó ðàç³, ÿêùî ïðàâîíàñòóïíèê ñâ³äîöòâà ñâ³äîìî ïîðóøóº çàçíà÷åí³ âèìîãè
çàêîíîäàâñòâà, éîãî ä³¿ ìîæóòü êâàë³ô³êóâàòèñÿ çà ñò. 229 ÊÊ Óêðà¿íè.

Ïðåäìåòîì çëî÷èíó, ïåðåäáà÷åíîãî ñò. 229 ÊÊ Óêðà¿íè, íà äóìêó Î.Î. Äóäî-
ðîâà, íå âèçíàþòüñÿ çíàêè äëÿ òîâàð³â ³ ïîñëóã, íà ÿê³ íå ïîäàíî çàÿâêó ïðî éîãî
ðåºñòðàö³þ â óïîâíîâàæåí³é óñòàíîâ³ òà íà ÿêèé çàÿâêà ïîäàíà, àëå ñâ³äîöòâî ùå
íå âèäàíå (çà óìîâè, ùî ö³ çíàêè íå îõîðîíÿþòüñÿ â Óêðà¿í³ â³äïîâ³äíî äî ì³æíà-
ðîäíèõ äîãîâîð³â). Òîæ âèêîðèñòàííÿ òàêîãî çíàêà áåç äîçâîëó îñîáè, ÿêà çâåðíó-
ëàñü ³ç çàÿâêîþ ïðî éîãî ðåºñòðàö³þ äî óïîâíîâàæåíîãî íàö³îíàëüíîãî àáî ì³æíà-
ðîäíîãî îðãàíó, ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñò. 229 ÊÊ, íå óòâîðþº [11, ñ. 749].

Êîìåðö³éíå íàéìåíóâàííÿ (â³äïîâ³äíî äî ÖÊ Óêðà¿íè) àáî ô³ðìîâå
íàéìåíóâàííÿ (çã³äíî ç ÊÊ Óêðà¿íè) – öå íàéìåíóâàííÿ þðèäè÷íî¿ àáî ô³çè÷íî¿
îñîáè, ÿêå äàº ìîæëèâ³ñòü âèð³çíèòè îäíó îñîáó ç-ïîì³æ ³íøèõ òà íå ââîäèòü â
îìàíó ñïîæèâà÷³â ùîäî ñïðàâæíüî¿ ¿¿ ä³ÿëüíîñò³. Òîáòî, ïî ñóò³, öå êîìåðö³éíå
³ì’ÿ ï³äïðèºìöÿ. Çã³äíî ç ÷. 2 ñò. 489 ÖÊ Óêðà¿íè ìàéíîâ³ Ï²Â íà öåé ÎÏÂ
íàáóâàþòü ÷èííîñò³ ç ìîìåíòó ïåðøîãî âèêîðèñòàííÿ êîìåðö³éíîãî íàéìåíóâàííÿ
òà îõîðîíÿºòüñÿ áåç îáîâ’ÿçêîâîãî ïîäàííÿ çàÿâêè íà íüîãî ÷è éîãî ðåºñòðàö³¿ ³
íåçàëåæíî â³ä òîãî, º ÷è íå º êîìåðö³éíå íàéìåíóâàííÿ ÷àñòèíîþ òîðãîâåëüíî¿
ìàðêè [6]. ×èíí³ñòü Ï²Â ïðèïèíÿþòüñÿ ç ìîìåíòó ë³êâ³äàö³¿ þðèäè÷íî¿ îñîáè.
Òàêîæ âàæëèâî ïàì’ÿòàòè, ùî çã³äíî ç ïîëîæåííÿìè ÖÊ Óêðà¿íè ïðàâîì íà êî-
ìåðö³éíå íàéìåíóâàííÿ âîëîä³º ëèøå þðèäè÷íà îñîáà, ÿêà º ï³äïðèºìíèöüêèì
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òîâàðèñòâîì. Ïðè öüîìó ô³çè÷íà îñîáà – ï³äïðèºìåöü ìàº ïðàâî çàÿâèòè ÿê
êîìåðö³éíå íàéìåíóâàííÿ ñâîº ïð³çâèùå àáî ³ì’ÿ. Ïðàâîâ³é îõîðîí³ ï³äëÿãàº ÿê
ïîâíå, òàê ³ ñêîðî÷åíå êîìåðö³éíå íàéìåíóâàííÿ ñóá’ºêòà ãîñïîäàðþâàííÿ, ÿêùî
âîíî ôàêòè÷íî âèêîðèñòîâóºòüñÿ íèì ó ãîñïîäàðñüêîìó îá³ãó. Îòæå, ïðåäìåòîì
çëî÷èí³â ïðîòè ïðàâ íà ÎÏÂ º êîìåðö³éíå íàéìåíóâàííÿ, ÿêùî òàêå íàéìåíóâàííÿ
õî÷ îäèí ðàç áóëî âèêîðèñòàíå þðèäè÷íîþ îñîáîþ.

Ãåîãðàô³÷íå çàçíà÷åííÿ (â³äïîâ³äíî äî ÖÊ Óêðà¿íè) àáî êâàë³ô³êîâàíå
çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó (çã³äíî ç ÊÊ Óêðà¿íè) – öå áóäü-ÿêå ñëîâåñíå ÷è
çîáðàæóâàëüíå (ãðàô³÷íå) ïîçíà÷åííÿ, ùî ïðÿìî ÷è îïîñåðåäêîâàíî âêàçóº íà
ãåîãðàô³÷íå ì³ñöå ïîõîäæåííÿ òîâàðó, ÿêèé ìàº ïåâí³ ÿêîñò³, ðåïóòàö³þ àáî ³íø³
õàðàêòåðèñòèêè, â îñíîâíîìó çóìîâëåí³ õàðàêòåðíèìè äëÿ äàíîãî ãåîãðàô³÷íîãî
ì³ñöÿ ïðèðîäíèìè óìîâàìè ÷è ëþäñüêèì ôàêòîðîì àáî ïîºäíàííÿì öèõ ïðèðîäíèõ
óìîâ ³ ëþäñüêîãî ôàêòîðà [12, ñò. 1].

Ãåîãðàô³÷íå çàçíà÷åííÿ òàêîæ ìàº îñîáëèâîñò³ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè.
Ö³ îñîáëèâîñò³ çóìîâëåí³ ³íòåðåñàìè çàõèñòó ïðàâ âèðîáíèê³â òîâàð³â â³ä íåäî-
áðîñîâ³ñíèõ êîíêóðåíò³â, ÿê³ âèêîðèñòîâóþòü òðàäèö³éí³ íàéìåíóâàííÿ ì³ñöü
ïîõîäæåííÿ, àëå ðîçòàøîâàí³ â ³íø³é ì³ñöåâîñò³ ³ íå ìàþòü â³äíîøåííÿ äî ñïðàâæ-
íüîãî âèðîáíèêà. Ïðè öüîìó íå º ïðåäìåòîì ðîçãëÿäóâàíîãî çëî÷èíó ïðîñòå çà-
çíà÷åííÿ ïîõîäæåííÿ òîâàðó – áóäü-ÿêå ñëîâåñíå ÷è çîáðàæóâàëüíå (ãðàô³÷íå)
ïîçíà÷åííÿ, ùî ïðÿìî ÷è îïîñåðåäêîâàíî âêàçóº íà ãåîãðàô³÷íå ì³ñöå ïîõîäæåííÿ
òîâàðó (êðà¿íà, ðåã³îí, íàñåëåíèé ïóíêò òîùî). Ï²Â íà ãåîãðàô³÷íå çàçíà÷åííÿ
ï³äëÿãàº îáîâ’ÿçêîâ³é äåðæàâí³é ðåºñòðàö³ÿ, ÿêå, äî ðå÷³, º áåçñòðîêîâèì òà çà
÷èíí³ñòü ÿêîãî íå ïîòð³áíî ñïëà÷óâàòè ùîð³÷íèõ çáîð³â.

Êîìåðö³éíà òàºìíèöÿ – öå ³íôîðìàö³ÿ, ÿêà º ñåêðåòíîþ â òîìó ðîçóì³íí³,
ùî âîíà â ö³ëîìó ÷è â ïåâí³é ôîðì³ òà ñóêóïíîñò³ ¿¿ ñêëàäîâèõ º íåâ³äîìîþ òà íå
º ëåãêîäîñòóïíîþ äëÿ îñ³á, ÿê³ çâè÷àéíî ìàþòü ñïðàâó ç âèäîì ³íôîðìàö³¿, äî
ÿêîãî âîíà íàëåæèòü, ó çâ’ÿçêó ç öèì ìàº êîìåðö³éíó ö³íí³ñòü òà áóëà ïðåäìåòîì
àäåêâàòíèõ ³ñíóþ÷èì îáñòàâèíàì çàõîä³â ùîäî çáåðåæåííÿ ¿¿ ñåêðåòíîñò³, âæèòèõ
îñîáîþ, ÿêà çàêîííî êîíòðîëþº öþ ³íôîðìàö³þ [23, ñò. 505]. Çã³äíî ç ÷. 1 ñò. 36
ÃÊ Óêðà¿íè êîìåðö³éíîþ òàºìíèöåþ ìîæóòü áóòè âèçíàí³ â³äîìîñò³ òåõí³÷íîãî,
îðãàí³çàö³éíîãî, êîìåðö³éíîãî, âèðîáíè÷îãî òà ³íøîãî õàðàêòåðó, ÿê³ íå º äåðæàâíîþ
òàºìíèöåþ, â òîìó ÷èñë³ â³äîìîñò³, ùî ðîçêðèâàþòü ñóòü ñëóæáîâîãî âèíàõîäó
àáî êîðèñíî¿ ìîäåë³, ÿê³ ðîáîòîäàâåöü çàáàæàâ çàñåêðåòèòè, ðîçãîëîøåííÿ ÿêèõ
íå ìîæå çàâäàòè øêîäè éîãî âëàñíèêó – ñóá’ºêòó ãîñïîäàðþâàííÿ.

Íèí³, â³äïîâ³äíî äî ïîñòàíîâè ÊÌ Óêðà¿íè â³ä 9 ñåðïíÿ 1993 ð. ¹ 611 [13],
íå ìîæóòü íàëåæàòè äî êîìåðö³éíî¿ òàºìíèö³ â³äîìîñò³ ïðî: óñòàíîâ÷³ äîêóìåíòè,
³íôîðìàö³ÿ çà âñ³ìà âñòàíîâëåíèìè ôîðìàìè äåðæàâíî¿ çâ³òíîñò³; äîêóìåíòè, ùî
äîçâîëÿþòü çàéìàòèñÿ ï³äïðèºìíèöüêîþ ÷è ãîñïîäàðñüêîþ ä³ÿëüí³ñòþ òà ¿¿
îêðåìèìè âèäàìè; äàí³, íåîáõ³äí³ äëÿ ïåðåâ³ðêè îá÷èñëåííÿ ³ ñïëàòè ïîäàòê³â òà
³íøèõ îáîâ’ÿçêîâèõ ïëàòåæ³â; â³äîìîñò³ ïðî ÷èñåëüí³ñòü ³ ñêëàä ïðàöþþ÷èõ, ¿õíþ
çàðîá³òíó ïëàòó â ö³ëîìó òà çà ïðîôåñ³ÿìè é ïîñàäàìè, à òàêîæ íàÿâí³ñòü â³ëüíèõ
ðîáî÷èõ ì³ñöü; äîêóìåíòè ïðî ñïëàòó ïîäàòê³â ³ îáîâ’ÿçêîâèõ ïëàòåæ³â; ³íôîðìàö³ÿ
ïðî çàáðóäíåííÿ íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà, íåäîòðèìàííÿ áåçïå÷íèõ
óìîâ ïðàö³, ðåàë³çàö³þ ïðîäóêö³¿, ùî çàâäàº øêîäè çäîðîâ’þ, à òàêîæ ³íø³
ïîðóøåííÿ çàêîíîäàâñòâà Óêðà¿íè òà ðîçì³ðè çàïîä³ÿíèõ ïðè öüîìó çáèòê³â;
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äîêóìåíòè ïðî ïëàòîñïðîìîæí³ñòü; â³äîìîñò³ ïðî ó÷àñòü ïîñàäîâèõ îñ³á ï³ä-
ïðèºìñòâà â êîîïåðàòèâàõ, ìàëèõ ï³äïðèºìñòâàõ, ñï³ëêàõ, îá’ºäíàííÿõ òà ³íøèõ
îðãàí³çàö³ÿõ, ÿê³ çàéìàþòüñÿ ï³äïðèºìíèöüêîþ ä³ÿëüí³ñòþ; â³äîìîñò³, ùî â³ä-
ïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà ï³äëÿãàþòü îãîëîøåííþ. Îñê³ëüêè çàêîíîäàâåöü
îá’ºäíàâ ïîêàðàííÿ çà ðîçãîëîøåííÿ òà çáèðàííÿ â³äîìîñòåé ïðî êîìåðö³éíó òà
áàíê³âñüêó òàºìíèö³, ïðîàíàë³çóºìî ¿õ ïðàâîâ³ ðåæèìè òà âñòàíîâèìî ñóòòºâ³
â³äì³ííîñò³ ì³æ íèìè.

Ïðàâîâèé ðåæèì êîìåðö³éíî¿ òàºìíèö³ âèíèêàº ç ïðèéíÿòòÿ íà âëàñíèé
ðîçñóä ñóá’ºêòîì ãîñïîäàðþâàííÿ ð³øåííÿ ïðî â³äíåñåííÿ âëàñíèõ ðåçóëüòàò³â
³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³ äî êîíô³äåíö³éíî¿ ³íôîðìàö³¿, ðîçãîëîøåííÿ ÿêèõ
ìîæóòü çàâäàòè éîìó ñóòòºâèõ âòðàò. Ó òàêîìó ðàç³ ñóá’ºêò âèçíà÷àº ñêëàä ³ îáñÿã
â³äîìîñòåé, ùî ñòàíîâëÿòü êîìåðö³éíó òàºìíèöþ, ¿¿ ö³íí³ñòü, ìîæëèâèé òåðì³í
íåðîçãîëîøóâàííÿ, êîëî îñ³á, äîïóùåíèõ äî îçíàéîìëåííÿ ç íåþ, òà çä³éñíþº
â³äïîâ³äíå äîêóìåíòàëüíå îôîðìëþº ö³º¿ òàºìíèö³ é òàêèì ÷èíîì çàñâ³ä÷óº ¿¿
ñòàòóñ êîìåðö³éíî¿. Çà âñòàíîâëåíîþ ÷èííèì çàêîíîäàâñòâîì íåîáõ³äí³ñòþ îç-
íàéîìèòèñü ç êîìåðö³éíîþ òàºìíèöåþ ìîæóòü ëèøå îðãàíè äåðæàâíî¿ âèêîíàâ÷î¿
âëàäè, êîíòðîëþþ÷³ òà ïðàâîîõîðîíí³ îðãàíè. Áåçïåðå÷íî âëàñíèê ìîæå ¿¿ ïðîäàòè,
íàäàòè çà îêðåìó ïëàòó àáî âçàãàë³ ðîçêðèòè. Íàòîì³ñòü ïðàâîâèé ðåæèì áàíê³âñüêî¿
òàºìíèö³ â÷èíÿºòüñÿ àâòîìàòè÷íî â ðåçóëüòàò³ óêëàäàííÿ ì³æ êë³ºíòîì òà áàíê³âñü-
êîþ óñòàíîâîþ óãîäè íà íàäàííÿ áóäü-ÿêèõ áàíê³âñüêèõ ïîñëóã. Êð³ì òîãî, â³äíå-
ñåííÿ òàêèõ â³äîìîñòåé ïðî äàí³ êë³ºíòà íå ïîòðåáóº ïðèéíÿòòÿ ÿêîãîñü äîäàòêîâîãî
ð³øåííÿ, çà ¿õ ðîçãîëîøåííÿ ïðàö³âíèêè áàíêó íåñóòü â³äïîâ³äàëüí³ñòü, à êóï³âëÿ-
ïðîäàæ òàêî¿ òàºìíèö³ çàâæäè ïðîòèçàêîííà.

Çà õàðàêòåðîì ïðàâîâ³äíîñèí, ñòâåðäæóº Ñ.Î. Õàðëàìîâà, êîìåðö³éíà ³
áàíê³âñüêà òàºìíèö³ òàêîæ ìàþòü ñâî¿ â³äì³ííîñò³. Òàê, ïðè êîìåðö³éí³é òàºìíèö³
õàðàêòåð ïðàâîâ³äíîñèí àáñîëþòíèé (îäèí ñóá’ºêò ïðàâîìî÷íèé, ³íø³ – çîáîâ’ÿçàí³),
òîáòî, ïðàâîìî÷í³é îñîá³ – âëàñíèêó ³íôîðìàö³¿ – ïðîòèñòî¿òü íåâèçíà÷åíå êîëî
ñóá’ºêò³â, ÿê³ çîáîâ’ÿçàí³ íå ïîðóøóâàòè ïðàâà âëàñíèêà, à ïðè áàíê³âñüê³é òàºìíè-
ö³ – â³äíîñíèé (îäèí ñóá’ºêò – êë³ºíò – ïðàâîìî÷íèé ³ ëèøå îäèí ñóá’ºêò – áàíê –
çîáîâ’ÿçàíèé), ó òàêîìó âèïàäêó ïðàâîìî÷íèì îñîáàì ïðîòèñòî¿òü ïåâíà çîáîâ’ÿçàíà
îñîáà – áàíê [14, ñ. 11–12].

Êîëè ê³ëüêà ñêëàä³â çëî÷èí³â ìàþòü îçíàêè, òîòîæí³ çà çì³ñòîì – ñï³ëüí³
îçíàêè ñêëàä³â çëî÷èí³â, îçíàêè ïîä³áíîñò³, â òàêîìó ðàç³, çàçíà÷àº Î.Â. Çðàæåâñü-
êèé, âèíèêàº ïîòðåáà â ¿õ ðîçìåæóâàíí³ [15, ñ. 12]. Ï³äòðèìóþ÷è òàêèé ï³äõ³ä äî
ðîçìåæóâàííÿ çëî÷èí³â, â³äì³òèìî, ùî íàÿâí³ñòü ð³çíèõ ïðàâîâèõ ðåæèì³â
êîìåðö³éíî¿ òà áàíê³âñüêî¿ òàºìíèö³ ñâ³ä÷èòü ïðî òå, ùî ïðåäìåòè çëî÷èí³â, ïå-
ðåäáà÷åíèõ ñò. 231 ³ 232 ÊÊ Óêðà¿íè, º ð³çíèìè, ùî â ðåçóëüòàò³ çóìîâëþº äî-
ö³ëüí³ñòü ïåðåäáà÷èòè â³äïîâ³äàëüí³ñòü çà ïîñÿãàííÿ íà íèõ ó ð³çíèõ ñòàòòÿõ
Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè.

Îòæå, äîõîäèìî âèñíîâêó, ùî âèíàõ³ä, êîðèñíà ìîäåëü, ïðîìèñëîâèé çðàçîê,
òîïîãðàô³ÿ ³íòåãðàëüíèõ ì³êðîñõåì, ñîðò ðîñëèí º ïðåäìåòîì çëî÷èí³â, ïåðåä-
áà÷åíèõ ñò. 177 ÊÊ Óêðà¿íè, çà òàêèõ îçíàê, çîêðåìà: îòðèìàííÿ íà ö³ îá’ºêòè
ïàòåíò³â àáî ñâ³äîöòâ, àáî âèñíîâê³â ïðî ð³øåííÿ ùîäî ¿õ âèäà÷³, ÿê³ çàñâ³ä÷óþòü
ìàéíîâ³ ïðàâà ¿õ âëàñíèê³â òà íåìàéíîâ³ ïðàâà ¿õ òâîðö³â; âñòàíîâëåííÿ ïð³îðèòåòó
ïîäà÷³ çàÿâêè íà îòðèìàííÿ ïàòåíòó àáî ñâ³äîöòâà; ñïëàòè ùîð³÷íèõ çáîð³â çà
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ï³äòðèìàííÿ ÷èííîñò³ çàçíà÷åíèõ îõîðîííèõ äîêóìåíò³â; ó ðàç³ ïåðåäà÷³ ìàéíîâèõ
ïðàâ íà ö³ îá’ºêòè òðåò³ì îñîáàì, ÿê³ ñòàþòü ¿õ ïðàâîíàñòóïíèêàìè, àáî íàäàíí³
äîçâîëó áóäü-ÿêèì îñîáàì ïðàâà íà âèêîðèñòàííÿ öèõ îá’ºêò³â, óêëàäàííÿ
öèâ³ëüíèõ óãîä íà â÷èíåííÿ òàêèõ ïðàâî÷èí³â. Ó ðàç³, ÿêùî ïðåäìåòîì êðèì³íàëüíî
êàðàíèõ ä³ÿíü ó ñôåð³ ïðîìèñëîâî¿ âëàñíîñò³ º ñåêðåòíèé âèíàõ³ä àáî ñåêðåòíà
êîðèñíà ìîäåëü, öå ïîðîäæóº ñóêóïí³ñòü çëî÷èí³â, çà ÿêèìè ñóä îòðèìóº ïðàâîâ³
ï³äñòàâè ïðèçíà÷èòè á³ëüø ñóâîðå ïîêàðàííÿ, í³æ öå ïåðåäáà÷åíî ñò. 177 ÊÊ
Óêðà¿íè. Ðàö³îíàë³çàòîðñüêà ïðîïîçèö³ÿ º ïðåäìåòîì çëî÷èí³â ó ñôåð³ ïðîìèñëîâî¿
âëàñíîñò³, ÿêùî ¿¿ âèçíàíî þðèäè÷íîþ îñîáîþ ÿê ðàö³îíàë³çàòîðñüêà òà â³äïîâ³äíî
îôîðìëåíî. Òîðãîâåëüí³ ìàðêè, êîìåðö³éí³ íàéìåíóâàííÿ òà ãåîãðàô³÷í³ íàéìåíó-
âàííÿ º ïðåäìåòîì çëî÷èíó, ïåðåäáà÷åíîãî ñò. 229 ÊÊ Óêðà¿íè, çà óìîâè ¿õ ðåºñò-
ðàö³¿ àáî âèçíàííÿ òîðãîâåëüíî¿ ìàðêè äîáðå â³äîìîþ â³äïîâ³äíî äî ì³æíàðîäíèõ
äîãîâîð³â, àáî ïåðøîãî âèêîðèñòàííÿ êîìåðö³éíîãî íàéìåíóâàííÿ. Çàçíà÷åí³ ïðà-
âî÷èíè çàñâ³ä÷óþòü ëèøå ìàéíîâ³ ïðàâà, îñê³ëüêè çàêîíîäàâåöü íå âèçíàº çà ¿õ
êîíêðåòíèìè àâòîðàìè ÿêèõîñü îñîáëèâèõ ïðàâ. Êîìåðö³éíà òàºìíèöÿ º ïðåäìåòîì
çëî÷èí³â çà ñò. 231 ³ 232 ÊÊ Óêðà¿íè, çà óìîâè ïðèéíÿòòÿ ñóá’ºêòîì ãîñïîäàðþâàííÿ
íà âëàñíèé ðîçñóä ð³øåííÿ ïðî çàðàõóâàííÿ âëàñíèõ ðåçóëüòàò³â ³íòåëåêòóàëüíî¿
ä³ÿëüíîñò³ äî êîíô³äåíö³éíî¿ ³íôîðìàö³¿. Íàÿâí³ñòü ð³çíèõ ïðàâîâèõ ðåæèì³â
êîìåðö³éíî¿ òà áàíê³âñüêî¿ òàºìíèö³, ïîêàðàííÿ çà ðîçãîëîøåííÿ ³ çáèðàííÿ ³í-
ôîðìàö³¿, ÿê³ çàêîíîäàâåöü îá’ºäíàâ, ñâ³ä÷èòü ïðî äîö³ëüí³ñòü ðîçìåæóâàòè ïîñÿ-
ãàííÿ íà íèõ ³ ïåðåäáà÷èòè â³äïîâ³äí³ çëî÷èíè â ð³çíèõ ñòàòòÿõ Îñîáëèâî¿ ÷àñòèíè
ÊÊ Óêðà¿íè.
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CHARACTERISTICS OF FEATURES OF CRIMES AGAINST THE RIGHTS
TO INDUSTRIAL PROPERTY OBJECTS

The article describes the features of the crime subject, stipulated in Art. 177,
229, 231 and 232 of the Criminal Code of Ukraine. It has been established that the
invention, utility model, industrial design, topography of integrated circuits, plant
variety can be the subject of crimes stipulated by Art. 177 of the Criminal Code of
Ukraine, for such signs, in particular: obtaining on these objects patents or certificates
or conclusions about the decision on their issue, which certify the property rights of
their owners and the non-property rights of their creators; establishing the priority of
applying for a patent or certificate; payment of annual fees for the maintenance of the
specified security documents; in the case of the transfer of property rights to these
objects to third parties who become their successors, or to grant permission to any
persons the right to use these objects, the conclusion of civil agreements for the
commission of such transactions. It is noted that a secret invention or a secret utility
model generates a set of crimes on which the court receives the legal grounds to
impose a more severe punishment than stipulated in Art.177 of the Criminal Code of
Ukraine. It has been found out that the rationalization proposal is the subject of
industrial property offenses if it is recognized as a legal entity by the legal entity and
is accordingly executed. It has been discovered that trademarks, commercial names
and geographical names are the subject of a crime under Art. 229 of the Criminal
Code of Ukraine, subject to their registration or recognition of a trademark, is well-
known in accordance with international treaties, or the first use of a commercial
name. It is determined that commercial secrets are the subject of crimes under Art.
231 and 232 of the Criminal Code of Ukraine, in case of acceptance by the subject of
economic activity at its own discretion, the decision to enumerate its own results of
intellectual activity to confidential information.

Keywords: object of crime, objects of industrial property, intellectual property 
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ÓÄÊ 343.369

×îðíà Îëåíà Ñåðã³¿âíà,
 àñï³ðàíòêà ²íñòèòóòó äåðæàâè ³ ïðàâà

³ì. Â.Ì. Êîðåöüêîãî ÍÀÍ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà

ÏÐÎ ÒËÓÌÀ×ÅÍÍß ÎÇÍÀÊ ÑÓÁ’ªÊÒÀ ÑÊËÀÄÓ
ÇËÎ×ÈÍÓ “ÍÅÂÈÊÎÍÀÍÍß ÑÓÄÎÂÎÃÎ Ð²ØÅÍÍß”

Ó ñòàòò³ ðîçãëÿäàºòüñÿ ïðîáëåìà óçãîäæåíîñò³ íàóêîâèõ ïîãëÿä³â ùîäî
òëóìà÷åííÿ çì³ñòó îçíàê ñóá’ºêòà çëî÷èíó, ïåðåäáà÷åíîãî ñò. 382 ÊÊ Óêðà¿íè.
Âñòàíîâëåíî, ùî ï³ä ÷àñ àíàë³çó îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ
ïîòðåáóþòü óðàõóâàííÿ ð³çí³ ôîðìè îá’ºêòèâíî¿ ñòîðîíè ñêëàäó öüîãî çëî÷èíó.
Âèñëîâëåíî äóìêó, ùî ð³çí³ ôîðìè îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, ÿêèé äîñë³äæóºòüñÿ,
äåòåðì³íóþòü çàñòîñóâàííÿ äèôåðåíö³éîâàíîãî ï³äõîäó äî êðèì³íàëüíî-ïðàâîâî¿
õàðàêòåðèñòèêè ñóá’ºêòà çëî÷èíó. Çàïðîïîíîâàíî óòî÷íèòè çì³ñò ïîíÿòòÿ
ñëóæáîâî¿ îñîáè, ïåðåäáà÷åíå ÷. 2 ñò. 382 ÊÊ Óêðà¿íè, à òàêîæ âèêëàñòè â³äïîâ³äíó
îçíàêó, ùî ñòîñóºòüñÿ ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, ó òàê³é ðåäàêö³¿: “îñîáîþ,
ùî ìàº ñóäèì³ñòü çà çëî÷èí, ïåðåäáà÷åíèé ö³ºþ ñòàòòåþ”.

Êëþ÷îâ³ ñëîâà: íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ, ïåðåøêîäæàííÿ âèêîíàííþ
ñóäîâîãî ð³øåííÿ, çëî÷èííà áåçä³ÿëüí³ñòü, çàãàëüíèé ñóá’ºêò çëî÷èíó, ñïåö³àëüíèé
ñóá’ºêò çëî÷èíó, ñëóæáîâà îñîáà, ñëóæáîâà îñîáà, ÿêà çàéìàº â³äïîâ³äàëüíå ÷è
îñîáëèâî â³äïîâ³äàëüíå ñòàíîâèùå.

Ç’ÿñóâàííÿ îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ º íåâ³ä’ºìíîþ
óìîâîþ ÿê çàêîíîäàâ÷îãî ïðîöåñó (âíàñë³äîê ÿêîãî ôîðìóëþºòüñÿ îá´ðóíòîâàíèé
ïðàâîâèé îïèñ â³äïîâ³äíîãî çëî÷èíó), òàê ³ ïîäàëüøî¿ ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³.
Öå îçíà÷àº, ùî â ìåæàõ íàøîãî äîñë³äæåííÿ íåîáõ³äíî ïåðåäóñ³ì îö³íèòè ³ âè-
òëóìà÷èòè ÷èíí³ êðèì³íàëüíî-ïðàâîâ³ íîðìè, à â ïîäàëüøîìó, çà ïîòðåáè, çàïðî-
ïîíóâàòè óòî÷íåííÿ îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ. Ïðîòå öüîìó
ìàº ïåðåäóâàòè ñòèñëèé îãëÿä íîðì ÷èííîãî êðèì³íàëüíîãî çàêîíîäàâñòâà, ÿê³
ñòîñóþòüñÿ ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ, à òàêîæ êðèì³íàëüíî-ïðàâîâèõ
äîñë³äæåíü ó ö³é ñôåð³.

Çä³éñíåíèé íàìè îãëÿä íàóêîâî¿ ë³òåðàòóðè òà ïðàâîçàñòîñîâíî¿ ïðàêòèêè
âèÿâèâ ïåâí³ ðîçõîäæåííÿ ñåðåä íàóêîâö³â òà ïðàêòèê³â ó òëóìà÷åíí³ çì³ñòó
îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ. Éäåòüñÿ íå ïðî ÿêóñü îäíó, à
ö³ëèé êîìïëåêñ ïðîáëåì, ÿê³ ìàþòü âçàºìîïîâ’ÿçàíèé õàðàêòåð. Ó çàãàëüíîìó
âèãëÿä³ ö³ ïðîáëåìè ìîæíà îïèñàòè ó òàêèé ñïîñ³á.

Ïî-ïåðøå, ñïåö³àë³ñòè äèñêóòóþòü ç ïðèâîäó õàðàêòåðèñòèêè ñóá’ºêòà îñíîâ-
íîãî ñêëàäó íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ (÷. 1 ñò. 382 ÊÊ Óêðà¿íè). Îäíà ãðóïà
þðèñò³â ââàæàº, ùî ñóá’ºêò öüîãî ñêëàäó çëî÷èíó – çàãàëüíèé; ³íøà ãðóïà íàóêîâö³â
õàðàêòåðèçóº ñóá’ºêò îñíîâíîãî ñêëàäó íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ ÿê
ñïåö³àëüíèé.
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Ïî-äðóãå, âáà÷àþòüñÿ ñêëàäíîù³ òëóìà÷åííÿ îçíàêè ñóá’ºêòà çëî÷èíó,
ïåðåäáà÷åíîãî ÷. 3 ñò. 382 ÊÊ Óêðà¿íè, – “ñëóæáîâà îñîáà, ÿêà çàéìàº â³äïîâ³äàëüíå
÷è îñîáëèâî â³äïîâ³äàëüíå ñòàíîâèùå”.

Ïî-òðåòº, äîñë³äíèêè ïðîáëåì íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ ñïåðå÷àþòüñÿ
ç ïðèâîäó òëóìà÷åííÿ îçíàêè “îñîáà, ðàí³øå ñóäèìà çà çëî÷èí, ïåðåäáà÷åíèé
ö³ºþ ñòàòòåþ” (÷. 3 ñò. 382 ÊÊ Óêðà¿íè).

Ñë³ä íàãîëîñèòè, ùî ïðîáëåìàòèêà ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ
íå âè÷åðïóºòüñÿ çàçíà÷åíèìè âèùå ñï³ðíèìè ïèòàííÿìè. Ïðîòå îáìåæåíèé îáñÿã
ïóáë³êàö³¿ íå äàº çìîãè ðîçãëÿíóòè âñ³ àñïåêòè òëóìà÷åííÿ îçíàê ñóá’ºêòà çëî÷èíó,
ïåðåäáà÷åíîãî ñò. 382 ÊÊ Óêðà¿íè.

Îòæå, ó â³ò÷èçíÿí³é òåîð³¿ êðèì³íàëüíîãî ïðàâà ñêëàëàñÿ ñèòóàö³ÿ, çà ÿêî¿
³ñíóº ê³ëüêà ï³äõîä³â äî âèçíà÷åííÿ çì³ñòó îçíàê ñóá’ºêòà çëî÷èíó “íåâèêîíàííÿ
ñóäîâîãî ð³øåííÿ”, ùî ïîòðåáóº ¿õ â³äïîâ³äíî¿ ñèñòåìàòèçàö³¿. Íà ï³äñòàâ³ öüîãî
ìè ââàæàºìî, ùî ðîçâ’ÿçàííÿ ïðîáëåì òëóìà÷åííÿ îáîâ’ÿçêîâèõ ³ äîäàòêîâèõ
îçíàê2 ñóá’ºêòà ñêëàäó çëî÷èíó “íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ” º âàæëèâèì
íàóêîâèì çàâäàííÿì â³ò÷èçíÿíî¿ êðèì³íàëüíî-ïðàâîâî¿ äîêòðèíè.

Ó â³ò÷èçíÿí³é êðèì³íàëüíî-ïðàâîâ³é íàóö³ ïðîáëåìà ñóá’ºêòà çëî÷èíó
“íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ” âèâ÷àëàñÿ, çîêðåìà, ó ïðàöÿõ òàêèõ äîñë³äíèê³â,
ÿê Ã.². Áîãîíþê [1, ñ. 94–111], Â.². Áîðèñîâ [2, ñ. 112–114], Ì.Î. Áóêà÷ [3, ñ. 99–
115], Â.À. Ãîëîâ÷óê [4, ñ. 109–117], Ã.Ì. Çåëåíîâ [5, ñ. 189], Â.². Ëóãàíñüêèé [5,
ñ. 189], Â.Â. Íàëóöèøèí [6, ñ. 105–122], Î.Ð. Ðîìàíèøèí [7, ñ. 112–124], Â.². Òþ-
òþã³í [2, ñ. 112–114; 8, ñ. 343–344; 9, ñ. 874–875], Ì.². Õàâðîíþê [10, ñ. 1218],
Ì.Â. Øåï³òüêî [11, ñ. 268–272].

Ó ïðàöÿõ çãàäàíèõ âèùå òà äåÿêèõ ³íøèõ àâòîð³â ñïîñòåð³ãàþòüñÿ ³ñòîòí³
ðîçõîäæåííÿ â ðîçóì³íí³ çì³ñòó îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ.
Òîìó çàâäàííÿì ö³º¿ ñòàòò³ º âèñâ³òëåííÿ îñíîâíèõ äèñêóñ³éíèõ ïèòàíü ùîäî òëó-
ìà÷åííÿ îçíàê â³äïîâ³äíèõ ñóá’ºêò³â, à òàêîæ äîïîâíåííÿ îêðåìèõ íàóêîâèõ ïî-
çèö³é íàøèìè ì³ðêóâàííÿìè.

Ñóá’ºêò çëî÷èíó íàëåæèòü äî îäíîãî ç îáîâ’ÿçêîâèõ åëåìåíò³â ñêëàäó çëî÷èíó.
Éäåòüñÿ ïðî ô³çè÷íó îñóäíó îñîáó, ÿêà â÷èíèëà çëî÷èí ó â³ö³, ç ÿêîãî â³äïîâ³äíî
äî çàêîíó ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü.

Çã³äíî ç ïîëîæåííÿìè ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ïðî êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü ñóá’ºêòîì îñíîâíîãî ñêëàäó çëî÷èíó “íåâèêîíàííÿ ñóäîâîãî ð³-
øåííÿ” (÷. 1 ñò. 382 ÊÊ Óêðà¿íè) º ô³çè÷í³ îñóäí³ îñîáè, ÿêèì äî ìîìåíòó â÷è-
íåííÿ çëî÷èíó âèïîâíèëîñÿ 16 ðîê³â. Öüîãî âèñíîâêó äîõîäèìî ç îãëÿäó íà òå,
ùî äî ïåðåë³êó çëî÷èí³â, çà ÿê³ êðèì³íàëüíà â³äïîâ³äàëüí³ñòü ìîæå íàñòàâàòè ç
14-ð³÷íîãî â³êó (÷. 2 ñò. 22 ÊÊ Óêðà¿íè), æîäíà ÷àñòèíà ñò. 382 òà é ñàìà ñòàòòÿ
ó ö³ëîìó íå âêëþ÷åí³.

Çàêîíîäàâåöü íå çíèçèâ â³ê, ç ÿêîãî ìîæå íàñòàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü
çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ, ïåðåäóñ³ì ÷åðåç òå, ùî ïðîòèïðàâí³ñòü òàêî¿
ïîâåä³íêè íå íàñò³ëüêè º î÷åâèäíîþ äëÿ 14-ð³÷íî¿ äèòèíè. Ðîçóì³ííÿ îáîâ’ÿçêîâîñò³
ñóäîâèõ ð³øåíü ïåðåäáà÷àº ïåâíèé ñîö³àëüíèé ðîçâèòîê îñîáèñòîñò³, ÷îãî ñêëàäíî

2 Ïðèì³òêà. Íà â³äì³íó â³ä ïîøèðåíî¿ ïðàêòèêè (âæèâàþòüñÿ òåðì³íè “çàãàëüí³” òà “ñïåö³àëü-
í³” îçíàêè), âèäàºòüñÿ êîðåêòíèì ñàìå òàê íàçèâàòè â³äïîâ³äí³ îçíàêè ñóá’ºêòà ñêëàäó çëî÷èíó.
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âèìàãàòè â³ä ï³äë³òêà. Âîäíî÷àñ óñâ³äîìèòè ñóñï³ëüíó íåáåçïåêó òà ïåðåäáà÷èòè
ìîæëèâó øêîäó â³ä öèõ ä³ÿíü òåæ äóæå ñêëàäíî äëÿ îñîáè ó â³ö³ â³ä 14 äî 16 ðî-
ê³â. Íåîáõ³äíî çâàæèòè é íà òå, ùî îñîáè â òàêîìó â³ö³ ìàþòü îáìåæåíó öèâ³ëüíó
ä³ºçäàòí³ñòü, ó çâ’ÿçêó ³ç ÷èì íå ìîæóòü áóòè (çà äåÿêèìè âèíÿòêàìè) ñòîðîíîþ
ñóäîâîãî ïðîâàäæåííÿ ó öèâ³ëüíèõ, ãîñïîäàðñüêèõ òà àäì³í³ñòðàòèâíèõ ñïðàâàõ.

Ï³ä ÷àñ àíàë³çó íîðì ÷èííîãî ÊÊ Óêðà¿íè ùîäî ïðàâîâîãî ðåãóëþâàííÿ îç-
íàê ñóá’ºêòà çëî÷èíó ñë³ä çâåðíóòè óâàãó íà äâ³ íîâ³, ïîð³âíÿíî ç ÊÊ Óêðà¿íè
1960 ð., îáñòàâèíè. Íàãîëîñèìî, ïî-ïåðøå, ùî â ÊÊ Óêðà¿íè âèîêðåìëåíî
ñàìîñò³éíèé ðîçä³ë IV “Îñîáà, ÿêà ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ (ñóá’ºêò
çëî÷èíó)”. Ïî-äðóãå, çàêîíîäàâåöü ñôîðìóëþâàâ â îêðåì³é ñòàòò³ ïîíÿòòÿ çàãàëüíîãî
ñóá’ºêòà çëî÷èíó (÷. 1 ñò. 18 ÊÊ Óêðà¿íè) ³ ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó (÷. 2
ñò. 18 ÊÊ Óêðà¿íè), à òàêîæ çàãàëüíå ïîíÿòòÿ ñëóæáîâî¿ îñîáè (÷. ÷. 3 òà 4 ñò. 18
ÊÊ Óêðà¿íè). Îêð³ì öüîãî, ó ï. 1 ³ 2 ïðèì³òêè ñò. 364 ÊÊ Óêðà¿íè çíîâó ïåðåä-
áà÷àºòüñÿ ïîíÿòòÿ ñëóæáîâî¿ îñîáè ùîäî ñòàòåé â³äïîâ³äíîãî ðîçä³ëó, à â 2 ³ 3
ïðèì³òêàõ ñò. 368 ÊÊ Óêðà¿íè îïèñàíî êàòåãîð³¿ ñëóæáîâèõ îñ³á, ÿê³ çàéìàþòü
â³äïîâ³äàëüíå ÷è îñîáëèâî â³äïîâ³äàëüíå ñòàíîâèùå. Òàêå ðîçïîðîøåííÿ çàçíà÷åíîãî
ïîíÿòòÿ ³ íàä³ëåííÿ éîãî ð³çíèì çì³ñòîì íå ñïðèÿº îäíîçíà÷íîìó ðîçóì³ííþ òà
óí³ô³êîâàíîìó âèêîðèñòàííþ çàêîíîäàâ÷èõ ïîëîæåíü ó ïðàâîçàñòîñîâí³é ïðàêòèö³.

Òëóìà÷åííÿ àíàë³çîâàíèõ ïîëîæåíü º âàæëèâèì ç îãëÿäó íà òå, ùî ÷àñòèíè
2 òà 3 ñò. 382 ÊÊ Óêðà¿íè ïåðåäáà÷àþòü êâàë³ô³êîâàíèé òà îñîáëèâî êâàë³ô³êîâàíèé
ñêëàäè çëî÷èíó, ñóá’ºêòîì ÿêîãî ìîæå áóòè àáî ñëóæáîâà îñîáà (÷. 2 ñò. 382 ÊÊ
Óêðà¿íè), àáî ñëóæáîâà îñîáà, ÿêà çàéìàº â³äïîâ³äàëüíå ÷è îñîáëèâî â³äïîâ³äàëüíå
ñòàíîâèùå (÷. 3 ñò. 382 ÊÊ Óêðà¿íè).

Ï³ñëÿ íàáðàííÿ ÷èííîñò³, 1 âåðåñíÿ 2001 ð., ³ äî âíåñåííÿ â³äïîâ³äíèõ çì³í
Çàêîíîì Óêðà¿íè ¹ 2453-VI â³ä 7 ëèïíÿ 2010 ð., ñò. 382 ÊÊ Óêðà¿íè ïåðåäáà÷àëà
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ ëèøå äëÿ
ñëóæáîâèõ îñ³á. Ï³äõ³ä â³ò÷èçíÿíîãî çàêîíîäàâöÿ, çã³äíî ç ÿêèì ïðèâàòí³ îñîáè
íå ï³äëÿãàëè êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ,
áóâ âðàçëèâèì äëÿ êðèòèêè. Ñèòóàö³ÿ, çà ÿêî¿ ÷èíí³ñòü çàêîíîäàâñòâà ïðî
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ íå ïîøèðþâàëàñÿ
íà ïåðåñ³÷íèõ ãðîìàäÿí, ñòâîðþâàëà ñòàí ïîðóøåííÿ êîíñòèòóö³éíèõ ³ çàêîíîäàâ÷èõ
ïðèïèñ³â ïðî îáîâ’ÿçêîâ³ñòü ñóäîâèõ ð³øåíü.

Ñâîãî ÷àñó öå ïèòàííÿ áóëî âèâ÷åíî Â. À. Ãîëîâ÷óêîì, ÿêèé ó äèñåðòàö³¿ çà-
çíà÷èâ òàêå: “Â³äïîâ³äíî äî Íàö³îíàëüíîãî ïëàíó ä³é ç çàáåçïå÷åííÿ íàëåæíîãî
âèêîíàííÿ ð³øåíü ñóä³â, çàòâåðäæåíîãî Óêàçîì Ïðåçèäåíòà Óêðà¿íè â³ä  27 ÷åðâ-
íÿ 2006 ð. ¹ 587/2006, ç ìåòîþ ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíîñò³ ÄÂÑ ç âè-
êîíàííÿ ð³øåíü ñóä³â òà âäîñêîíàëåííÿ ïðîöåäóðè ïðèìóñîâîãî ¿õ âèêîíàííÿ,
íåîáõ³äíî áóëî ðîçðîáèòè òà ïîäàòè â óñòàíîâëåíîìó ïîðÿäêó çàêîíîïðîåêò ïðî
âíåñåííÿ çì³í äî ÊÊ Óêðà¿íè ùîäî âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
ô³çè÷íèõ îñ³á çà íåâèêîíàííÿ ñóäîâèõ ð³øåíü. Ñàìå öå ñòàëî ï³äñòàâîþ çàêîíî-
äàâ÷î¿ ³í³ö³àòèâè ùîäî ââåäåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ô³çè÷íèõ îñ³á çà
óìèñíå íåâèêîíàííÿ ð³øåíü ñóä³â. Â³äïîâ³äíèé ïðîºêò çàêîíó, ðîçðîáëåíèé Ì³í³-
ñòåðñòâîì þñòèö³¿ Óêðà¿íè, áóâ ñõâàëåíèé 5 âåðåñíÿ 2007 ð. íà çàñ³äàíí³ óðÿäó.
Çàçíà÷åíèì çàêîíîïðîºêòîì ïðîïîíóâàëîñü ââåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü
äëÿ ô³çè÷íèõ îñ³á çà óìèñíå íåâèêîíàííÿ ð³øåíü ñóä³â” [4, ñ. 112].
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²ñíóº é ³íøà ïîçèö³ÿ, ÿêó îáñòîþþòü Ã.Ì. Çåëåíîâ òà Â.². Ëóãàíñüêèé. Íà
äóìêó öèõ àâòîð³â, çì³íè äî ñò. 382 ÊÊ Óêðà¿íè ùîäî âñòàíîâëåííÿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ äëÿ ô³çè÷íèõ îñ³á çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ íå óçãîäæåí³
ç òàêèì ïðèíöèïîì êðèì³íàë³çàö³¿, ÿê ïðèíöèï â³äñóòíîñò³ ïðîãàëèí ó çàêîí³ é
íåíàäì³ðíîñò³ çàáîðîíè. Âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ äëÿ ô³çè÷íèõ
îñ³á çà íåâèêîíàííÿ ñóäîâèõ àêò³â, ÿêèìè ñïðàâà íå âèð³øóºòüñÿ ïî ñóò³, º
ïðîÿâîì íàäì³ðíî¿ êðèì³íàë³çàö³¿ ä³ÿííÿ. Âèêîíàííÿ ñóäîâèõ àêò³â öüîãî âèäó
íåîáõ³äíî çàáåçïå÷óâàòè çàñîáàìè ³íøèõ ãàëóçåé ïðàâà (öèâ³ëüíîãî-ïðîöåñóàëüíîãî,
ãîñïîäàðñüêî-ïðîöåñóàëüíîãî, àäì³í³ñòðàòèâíîãî òîùî) [5, c. 189].

Ç ö³ºþ ïîçèö³ºþ ÷àñòêîâî ïîãîäæóºòüñÿ Î.Ð. Ðîìàíèøèí, ÿêà çàçíà÷àº
òàêå: “íîðìè öèâ³ëüíîãî ïðîöåñóàëüíîãî, ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî, àäì³í³ñò-
ðàòèâíîãî ñóäî÷èíñòâà, ÊÏÊ òà ÊÓïÀÏ ì³ñòÿòü ïðîöåñóàëüí³ ìåõàí³çìè â³äïîâ³-
äàëüíîñò³ çà íåâèêîíàííÿ ñóäîâèõ ð³øåíü, ÿêèìè ñïðàâà íå âèð³øóºòüñÿ ïî ñóò³.
Ïðîòå îêðåì³ ç íèõ òàêèõ ìåõàí³çì³â íå ì³ñòÿòü, ùî ñâ³ä÷èòü ïðî òå, ùî ïîðÿäîê
¿õ âèêîíàííÿ ìàº áóòè çàáåçïå÷åíî ³íøèìè çàñîáàìè, â òîìó ÷èñë³ ³ êðèì³íàëüíî-
ïðàâîâèìè” [7, ñ. 114].

Äîðå÷íî çàóâàæèòè, ùî â äåÿêèõ çàðóá³æíèõ äåðæàâàõ óïðîäîâæ áàãàòüîõ ðîê³â
çáåð³ãàâñÿ ïîä³áíèé çàêîíîäàâ÷èé ï³äõ³ä ùîäî êðèì³íàë³çàö³¿ ä³ÿíü ëèøå ñëóæáîâèõ
îñ³á çà íåâèêîíàííÿ ñóäîâîãî àêòà. Ó òàêèé ñïîñ³á áóëà ñôîðìóëüîâàíà, çîêðåìà,
ñò. 315 ÊÊ ÐÔ, ùî âèêëèêàëî â³äïîâ³äíó êðèòèêó ç áîêó ðîñ³éñüêèõ íàóêîâö³â.
Íàïðèêëàä, À.Ì. Îëåíü÷åâà â äèñåðòàö³¿ îáñòîþâàëà ïîçèö³þ, çã³äíî ç ÿêîþ ñë³ä
ïîøèðèòè êðèì³íàëüíî-ïðàâîâó çàáîðîíó íåâèêîíàííÿ ñóäîâîãî àêòà íà âñ³õ îñ³á, ÿê³
â³äïîâ³äàþòü îçíàêàì çàãàëüíîãî ñóá’ºêòà çëî÷èíó ³ çîáîâ’ÿçàí³ âèêîíàòè âèìîãè, ùî
ì³ñòÿòüñÿ â ñóäîâèõ àêòàõ, ÿê³ íàáðàëè ÷èííîñò³. Íà äóìêó äîñë³äíèö³, öå º íåîáõ³äíèì
ç ìåòîþ ñòâîðåííÿ äîäàòêîâèõ ãàðàíò³é ðåàë³çàö³¿ ïðèíöèïó çàãàëüíîîáîâ’ÿçêîâîñò³ ³
âèêîíóâàíîñò³ ñóäîâèõ àêò³â [12, ñ. 10–11]. Ôåäåðàëüíèì çàêîíîì â³ä 2 æîâòíÿ 2018 ð.
äî ñò. 315 ÊÊ ÐÔ áóëè âíåñåí³ çì³íè, çã³äíî ç ÿêèìè ÷àñòèíó ïåðøó ö³º¿ ñòàòò³
ñôîðìóëüîâàíî â òàê³é ðåäàêö³¿: “Çë³ñíå íåâèêîíàííÿ òàêèõ, ùî íàáðàëè ÷èííîñò³,
âèðîêó ñóäó, ð³øåííÿ ñóäó àáî ³íøîãî ñóäîâîãî àêòà, à òàê ñàìî ïåðåøêîäæàííÿ ¿õ
âèêîíàííþ îñîáîþ, ùî ï³ääàâàëàñÿ àäì³í³ñòðàòèâíîìó ïîêàðàííþ çà ä³ÿííÿ, ïåðåäáà÷åíå
÷. 4 ñò. 17.15 Êîäåêñó Ðîñ³éñüêî¿ Ôåäåðàö³¿ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ,
â÷èíåíå ùîäî òîãî ñàìîãî ñóäîâîãî àêòà, – êàðàºòüñÿ øòðàôîì ó ðîçì³ð³ äî ï’ÿòäåñÿòè
òèñÿ÷ ðóáë³â àáî â ðîçì³ð³ çàðîá³òíî¿ ïëàòè àáî ³íøîãî äîõîäó çàñóäæåíîãî çà ïåð³îä
äî øåñòè ì³ñÿö³â, àáî îáîâ’ÿçêîâèìè ðîáîòàìè íà ñòðîê äî äâîõñîò ñîðîêà ãîäèí, àáî
âèïðàâíèìè ðîáîòàìè íà ñòðîê äî îäíîãî ðîêó, àáî àðåøòîì íà ñòðîê äî òðüîõ ì³ñÿö³â,
àáî ïîçáàâëåííÿì âîë³ íà ñòðîê äî îäíîãî ðîêó” [13]. Îòæå, òåïåð êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ ñóäîâîãî àêòà ïîøèðåíî é íà ïðèâàòíèõ îñ³á. Ùîïðàâäà,
â Óêðà¿í³ öå áóëî ðåàë³çîâàíî íà â³ñ³ì ðîê³â ðàí³øå.

Ùîäî ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, ïåðåäáà÷åíîãî ñò. 382 ÊÊ Óêðà¿íè.
Òåîðåòè÷í³ ïîëîæåííÿ ïðî ñïåö³àëüíèé ñóá’ºêò çëî÷èíó º âàæëèâèìè äëÿ

êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè îñ³á, ÿê³ ìîæóòü áóòè ñóá’ºêòàìè íåâèêîíàí-
íÿ ñóäîâîãî ð³øåííÿ.

Íàðàç³ ìè ìîæåìî âèîêðåìèòè íå ëèøå çàêîíîäàâ÷ó äåô³í³ö³þ ïîíÿòòÿ
ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, ùî ì³ñòèòüñÿ ó ÷. 2 ñò. 18 ÊÊ Óêðà¿íè, à é òåîðå-
òè÷í³ ï³äõîäè äî âèçíà÷åííÿ çì³ñòó ïîíÿòòÿ “ñïåö³àëüíèé ñóá’ºêò çëî÷èíó”.
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Ó ïåðø³é, â³ä ÷àñ³â íåçàëåæíîñò³ Óêðà¿íè, äèñåðòàö³éí³é ïðàö³, ïðèñâÿ÷åí³é
âèâ÷åííþ ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, Â.². Òåðåíòüºâ äîõîäèòü òàêîãî âèñíîâêó:
“Ñïåö³àëüíèì ñóá’ºêòîì çëî÷èíó ïîâèííà âèçíàâàòèñÿ îñîáà, ÿêà âîëîä³º ðàçîì
³ç çàãàëüíèìè îçíàêàìè ñóá’ºêòà, äîäàòêîâèìè îçíàêàìè, ïåðåäáà÷åíèìè Îñîáëèâîþ
÷àñòèíîþ Êðèì³íàëüíîãî êîäåêñó ³ ùî º îáîâ’ÿçêîâèìè äëÿ â³äïîâ³äíîãî êîí-
êðåòíîãî ñêëàäó çëî÷èíó” [14, ñ. 11–12]. Ïîä³áíèì ÷èíîì âèçíà÷àº çì³ñò öüîãî
ïîíÿòòÿ ³íøèé äîñë³äíèê ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, Ä.Â. Áàðàíåíêî: “Ñïå-
ö³àëüíèé ñóá’ºêò çëî÷èíó – öå ñóá’ºêò çëî÷èíó, ÿêèé ìàº äîäàòêîâ³ îçíàêè, ùî
ïåðåäáà÷åí³ â ñòàòòÿõ ÊÊ Óêðà¿íè òà ³íøèõ íîðìàòèâíèõ àêòàõ, ïðèòàìàíí³ ñóá’ºêòó
íà ìîìåíò â÷èíåííÿ çëî÷èíó ³ âèçíà÷àþòü éîãî ÿê îñîáó, ÿêà íåñå êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà òîé çëî÷èí, ÿêèé ìîæå â÷èíèòè ò³ëüêè öÿ îñîáà” [15, ñ. 4].

Íà íàøó äóìêó, ó ïðîïîíîâàíèõ Â.². Òåðåíòüºâèì òà Ä.Â. Áàðàíåíêîì  âèçíà-
÷åííÿõ àêöåíòîâàíî ëèøå íà îäíîìó àñïåêò³ çì³ñòó ïîíÿòòÿ ñïåö³àëüíîãî ñóá’ºêòà
çëî÷èíó – íàÿâíîñò³ äîäàòêîâèõ îçíàê, ùî ïåðåäáà÷åí³ Îñîáëèâîþ ÷àñòèíîþ ÊÊ
Óêðà¿íè àáî ³íøèìè íîðìàòèâíèìè àêòàìè. Ó òàêèé ñïîñ³á ö³ àâòîðè íàäàþòü
ïåðåâàãó ñóòî çàêîíîäàâ÷èì ïîëîæåííÿì, îìèíàþ÷è óâàãîþ ãåðìåíåâòè÷íó
ñêëàäîâó çàñòîñóâàííÿ êðèì³íàëüíî-ïðàâîâèõ íîðì. Ð³÷ ó ò³ì, ùî â áàãàòüîõ
ñèòóàö³ÿõ äëÿ ç’ÿñóâàííÿ äîäàòêîâèõ îçíàê, âëàñòèâèõ ïåâíîìó ñïåö³àëüíîìó ñó-
á’ºêòó çëî÷èíó, íåîáõ³äíî çàñòîñóâàòè íèçêó ïðèéîì³â òëóìà÷åííÿ, ÿê³ äàþòü
çìîãó ä³éòè âèñíîâêó ïðî íàÿâí³ñòü òàêèõ äîäàòêîâèõ õàðàêòåðèñòèê. Òîìó ï³ä
÷àñ âñòàíîâëåííÿ îçíàê ñïåö³àëüíîãî ñóá’ºêòà á³ëüø äîðå÷íèì º ï³äõ³ä À.À. Ìóçèêè,
çã³äíî ç ÿêèì ïðîïîíóºòüñÿ íå îáìåæóâàòèñÿ ëèøå òèìè îçíàêàìè, ùî áåçïîñåðåäíüî
çàçíà÷åí³ â äèñïîçèö³¿ â³äïîâ³äíî¿ íîðìè ÊÊ, à âèçíà÷àòè çì³ñò îçíàê ñïåö³àëüíîãî
ñóá’ºêòà øëÿõîì òëóìà÷åííÿ àíàë³çîâàíî¿ ÷è ³íøèõ íîðì [10, ñ. 75].

Îçíàêè ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó “íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ”
ñó÷àñíà äîêòðèíà âáà÷àº â òàêèõ êàòåãîð³ÿõ îñ³á:

1) ñëóæáîâà îñîáà (÷. 2 ñò. 382 ÊÊ Óêðà¿íè);
2) ñëóæáîâà îñîáà, ÿêà çàéìàº â³äïîâ³äàëüíå ÷è îñîáëèâî â³äïîâ³äàëüíå

ñòàíîâèùå (÷. 3 ñò. 382 ÊÊ Óêðà¿íè);
3) îñîáà, ÿêà ðàí³øå ñóäèìà çà çëî÷èí, ïåðåäáà÷åíèé ö³ºþ ñòàòòåþ (÷. 3

ñò. 382 ÊÊ Óêðà¿íè);
4) ñëóæáîâà îñîáà, íà ÿêó ïîêëàäåíî ïðàâîâèé îáîâ’ÿçîê âèêîíàííÿ ð³øåííÿ

ªÑÏË, ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè àáî äîäåðæàííÿ âèñíîâêó
Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè.

Çîêðåìà, Â. À. Ãîëîâ÷óê äîòðèìóºòüñÿ òàêî¿ ïîçèö³¿: ñóá’ºêò çëî÷èíó,
ïåðåäáà÷åíîãî ÷. 2 ñò. 382 ÊÊ Óêðà¿íè, º ñïåö³àëüíèé – ñëóæáîâà îñîáà, ÿêà
çîáîâ’ÿçàíà âèêîíàòè ñóäîâå ð³øåííÿ àáî çàâäÿêè ñâî¿ì ïîâíîâàæåííÿì ìàëà
ìîæëèâ³ñòü ïåðåøêîäèòè éîãî âèêîíàííþ [4, ñ. 113].

Ïðî ñëóæáîâó îñîáó ÿê ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, ïåðåäáà÷åíîãî ñò. 382
ÊÊ Óêðà¿íè.

Â óêðà¿íñüê³é êðèì³íàëüíî-ïðàâîâ³é íàóö³ ôóíäàìåíòàëüíå äîñë³äæåííÿ
â³äïîâ³äàëüíîñò³ ñëóæáîâèõ îñ³á çä³éñíèâ Î. ß. Ñâºòëîâ [16; 17]. Çà ÷àñ³â óêðà¿íñü-
êî¿ íåçàëåæíîñò³ öþ ïðîáëåìàòèêó äîñë³äæóâàëè, çîêðåìà, Ï.Ï. Àíäðóøêî ³
À.À. Ñòðèæåâñüêà [18, ñ. 155–213]; ïîíÿòòÿ ñëóæáîâî¿ îñîáè çà êðèì³íàëüíèì
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ïðàâîì Óêðà¿íè ñòàíîâèëî áåçïîñåðåäí³é ïðåäìåò äîñë³äæåííÿ êàíäèäàòñüêî¿
äèñåðòàö³¿ Ð.Ë. Ìàêñèìîâè÷à [19; 20].

Ïðàâèëüíà êâàë³ô³êàö³ÿ ñóäîì îçíàê ñëóæáîâî¿ îñîáè ìàº âàæëèâå çíà÷åííÿ
äëÿ ïîñòàíîâëåííÿ îá´ðóíòîâàíèõ ³ ñïðàâåäëèâèõ âèðîê³â òà óõâàë. Ñòîðîíà çàõèñòó
÷àñòî íàìàãàºòüñÿ äîâåñòè â³äñóòí³ñòü îçíàê ñëóæáîâî¿ îñîáè, ùîá êë³ºíò óíèêíóâ
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Íàâåäåìî îáñòàâèíè òàêî¿ ñïðàâè.

Ð³øåííÿì Ãîñïîäàðñüêîãî ñóäó Õàðê³âñüêî¿ îáëàñò³ â³ä 28 ñåðïíÿ 2011 ð. ïîñòà-
íîâëåíî ñòÿãíóòè ç ÏÏ “Ñòàëêåð” íà êîðèñòü ÒÎÂ “Ñïåöâîäñòðîé” 103 000 ãðí.
çàáîðãîâàíîñò³. Ïîñòàíîâîþ Õàðê³âñüêîãî àïåëÿö³éíîãî ãîñïîäàðñüêîãî ñóäó â³ä
05.10.2011 ð. ³ Âèùîãî ãîñïîäàðñüêîãî ñóäó Óêðà¿íè â³ä 24.11.2011 ð. öå
ð³øåííÿ çàëèøåíî áåç çì³íè, òîáòî âîíî íàáðàëî çàêîííî¿ ñèëè. Çà òàêèõ îáñòàâèí
³íòåðåñàì ÒÎÂ “Ñïåöâîäñòðîé” áóëà ñïðè÷èíåíà ³ñòîòíà øêîäà íà çàçíà÷åíó ñóìó.
Êîøòè, ïåðåðàõîâàí³ ïëàò³æíèìè äîðó÷åííÿìè ç ðîçðàõóíêîâèõ ðàõóíê³â ÏÏ
“Ñòàëêåð” íà êîðèñòü ÒÎÂ “Ñïåöâîäñòðîé” (íà íèõ Îñîáà_1 ïîñèëàºòüñÿ ó êàñàö³é-
í³é ñêàðç³ ÿê íà òàê³, ùî ï³äòâåðäæóþòü â³äñóòí³ñòü ³ñòîòíî¿ øêîäè), áóëè ïåðåðàõî-
âàí³ íå â äîáðîâ³ëüíîìó ïîðÿäêó, à â ðåçóëüòàò³ ïðèìóñîâîãî âèêîíàííÿ ñóäîâîãî
ð³øåííÿ. Äîâîäè, âèêëàäåí³ â êàñàö³éí³é ñêàðç³ çàõèñíèêà, ïðî â³äñóòí³ñòü â ä³ÿõ
Îñîáà_1 ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ÷. 3 ñò. 382 ÊÊ Óêðà¿íè (í³áè îñòàííÿ íå
áóëà ñëóæáîâîþ îñîáîþ), ñïðîñòîâóþòüñÿ ìàòåð³àëàìè ñïðàâè. ßê óáà÷àºòüñÿ ç
ìàòåð³àë³â ñïðàâè, Îñîáà_1, ïðàöþþ÷è äèðåêòîðîì ÏÏ “Ñòàëêåð”, îäíî÷àñíî
áóëà çàñíîâíèêîì öüîãî ï³äïðèºìñòâà ³ îñîáîþ, íàä³ëåíîþ îðãàí³çàö³éíî-ðîç-
ïîðÿä÷èìè òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüêèìè ôóíêö³ÿìè ³ç çä³éñíåííÿ êåð³âíè-
öòâà ï³äïðèºìñòâîì, ðîçïîðÿäæåííÿ éîãî ìàéíîì, ïðåäñòàâíèöòâà ï³äïðèºìñòâà
â Óêðà¿í³ òà çà ¿¿ ìåæàìè, îôîðìëåííÿ óñ³õ äîêóìåíò³â, íåîáõ³äíèõ äëÿ çàáåçïå÷åííÿ
ä³ÿëüíîñò³ ï³äïðèºìñòâà, ç ïðàâîì ï³äïèñó öèõ äîêóìåíò³â, ç 15 ëèñòîïàäà 2011 ð.
íå âèêîíàëà ð³øåííÿ ñóäó, ÿêå íàáðàëî çàêîííî¿ ñèëè, ÷èì ñïðè÷èíèëà ³ñòîòíó
øêîäó ÒÎÂ “Ñïåöâîäñòðîé”. Ç îãëÿäó íà çàçíà÷åíå âèùå, Îñîáà_1 º ñóá’ºêòîì
çëî÷èíó “íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ” [21].

Ïåâí³ ñêëàäíîù³ ìîæå ñòàíîâèòè ðîçóì³ííÿ îçíàêè ñóá’ºêòà çëî÷èíó “ñëóæáîâà
îñîáà, ÿêà çàéìàº â³äïîâ³äàëüíå ÷è îñîáëèâî â³äïîâ³äàëüíå ñòàíîâèùå”. Éäåòüñÿ
ïðî òå, ùî â ñò. 382 ÊÊ Óêðà¿íè íå ì³ñòèòüñÿ àí³ â³äïîâ³äíî¿ ïðèì³òêè, àí³ áóäü-
ÿêîãî ïîñèëàííÿ íà ïîëîæåííÿ ïðèì³òêè ñò. 368 ÊÊ Óêðà¿íè. Âîäíî÷àñ ó ïóíêò³
2 ïðèì³òêè ñò. 368 ÊÊ Óêðà¿íè ðîç’ÿñíåíî, ùî ñëóæáîâèìè îñîáàìè, ÿê³ çàéìàþòü
â³äïîâ³äàëüíå ñòàíîâèùå, ó ñòàòòÿõ 368, 3682, 369 òà 382 öüîãî Êîäåêñó º îñîáè, çà-
çíà÷åí³ ó ïóíêò³ 1 ïðèì³òêè äî ñòàòò³ 364 öüîãî Êîäåêñó, ïîñàäè ÿêèõ çã³äíî ³ç
ñòàòòåþ 6 Çàêîíó Óêðà¿íè “Ïðî äåðæàâíó ñëóæáó” íàëåæàòü äî êàòåãîð³¿ “Á”,
ñóää³, ïðîêóðîðè ³ ñë³ä÷³, à òàêîæ ³íø³, êð³ì çàçíà÷åíèõ ó ïóíêò³ 3 ïðèì³òêè äî
ö³º¿ ñòàòò³, êåð³âíèêè ³ çàñòóïíèêè êåð³âíèê³â îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ñòðóêòóðíèõ ï³äðîçä³ë³â òà îäèíèöü. Ïåðåë³ê îñ³á,
êîòð³ â³äïîâ³äíî äî ñòàòåé 368, 3682, 369 òà 382 ÊÊ Óêðà¿íè ââàæàþòüñÿ ñëóæáîâèìè
îñîáàìè, ÿê³ çàéìàþòü îñîáëèâî â³äïîâ³äàëüíå ñòàíîâèùå, ì³ñòèòüñÿ â ïóíêò³ 3
ïðèì³òêè ñò. 368 ÊÊ Óêðà¿íè. ²ç öèõ ïîëîæåíü ìîæíà ä³éòè âèñíîâêó, ùî ïîíÿòòÿ
ñëóæáîâî¿ îñîáè, ÿêå ïåðåäáà÷åíå ÷. 2 ñò. 382 ÊÊ Óêðà¿íè, ïîòðåáóº óòî÷íåííÿ.
Íà íàøó äóìêó, êðèì³íàëüíî-ïðàâîâèé àíàë³ç îçíàê ñëóæáîâî¿ îñîáè çà ÷. 2
ñò. 382 ÊÊ Óêðà¿íè ìàº îõîïëþâàòè òàêå çàñòåðåæåííÿ: ó ÷. 2 ñò. 382 ÊÊ Óêðà¿íè
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éäåòüñÿ ïðî áóäü-ÿêó ñëóæáîâó îñîáó þðèäè÷íèõ îñ³á ÿê ïóáë³÷íîãî, òàê ³ ïðè-
âàòíîãî ïðàâà, çà âèíÿòêîì òèõ, ùî ïåðåäáà÷åí³ â ïóíêòàõ 2 ³ 3 ïðèì³òêè ñòàòò³
368 ÊÊ Óêðà¿íè.

Äî äèñêóñ³éíèõ ñë³ä â³äíåñòè ³ òàêå ïèòàííÿ: äî ÿêîãî ð³çíîâèäó ñóá’ºêòà
çëî÷èíó (çàãàëüíîãî ÷è ñïåö³àëüíîãî) íàëåæèòü ñóá’ºêò çëî÷èíó, ïåðåäáà÷åíîãî
÷. 1 ñò. 382 ÊÊ Óêðà¿íè? Â ñó÷àñí³é òåîð³¿ êðèì³íàëüíîãî ïðàâà ç öüîãî ïðèâîäó
âèñëîâëåíî ð³çí³ äóìêè. Çîêðåìà, Ì.². Õàâðîíþê â³äñòîþº ï³äõ³ä, çã³äíî ç ÿêèì
ñóá’ºêò îñíîâíîãî ñêëàäó öüîãî çëî÷èíó º çàãàëüíèì [10, ñ. 1230]. Àíàëîã³÷íó
äóìêó âèñëîâëþº Â.À. Ãîëîâ÷óê [4, ñ. 113].

²íøî¿ ïîçèö³¿ äîòðèìóþòüñÿ Â.². Áîðèñîâ, Â.². Òþòþã³í òà ñï³âàâòîðè ïîñ³áíèêà
“Çëî÷èíè ïðîòè ïðàâîñóääÿ” (2011). Â÷åí³ õàðê³âñüêî¿ íàóêîâî¿ øêîëè àêöåíòóþòü
íà òàêîìó: “Ïèòàííÿ ïðî ñóá’ºêòà çëî÷èíó, ïåðåäáà÷åíîãî ñò. 382 ÊÊ Óêðà¿íè,
ñë³ä âèð³øóâàòè äèôåðåíö³éîâàíî. Òàê, çà ÷. 1 ñò. 382 ÊÊ Óêðà¿íè, ÿêùî çëî÷èí
â÷èíÿºòüñÿ øëÿõîì íåâèêîíàííÿ ñóäîâîãî àêòà, ñóá’ºêò çëî÷èíó ëèøå ñïåö³àëüíèé,
òîìó ùî íèì ìîæå áóòè ò³ëüêè òàêà îñîáà, íà ÿêó çàêîíîì ³ öèì àêòîì ïîêëàäåíî
îáîâ’ÿçîê ç éîãî âèêîíàííÿ, ³ âîíà ìàº ðåàëüíó ìîæëèâ³ñòü éîãî âèêîíàòè. ßêùî
æ â³äïîâ³äíî äî ÷. 1 ñò. 382 ÊÊ Óêðà¿íè çëî÷èí çä³éñíþºòüñÿ øëÿõîì ïåðåøêîä-
æàííÿ âèêîíàííþ ñóäîâîãî àêòà, òî ç óðàõóâàííÿì õàðàêòåðó ä³é, ùî ìîæóòü ñòà-
íîâèòè çì³ñò òàêîãî ïåðåøêîäæàííÿ, â÷èíèòè öåé çëî÷èí â çìîç³ ÿê íàçâàíèé
âèùå ñïåö³àëüíèé (çîáîâ’ÿçàíà îñîáà), òàê ³ çàãàëüíèé ñóá’ºêò – áóäü-ÿêà îñîáà,
ùî äîñÿãëà 16-ð³÷íîãî â³êó” [2, ñ. 114].

Öåé íàóêîâèé ï³äõ³ä ñïðèéìàº ³ Ã.². Áîãîíþê: “Òàêà äóìêà âèäàºòüñÿ ñëóøíîþ:
êîëè ó êîíêðåòíîìó ñóäîâîìó ð³øåíí³ âêàçàíèé êîíêðåòíèé ñóá’ºêò éîãî
âèêîíàííÿ, òî òàêèé çëî÷èí, ùî ïîëÿãàº ó “íåâèêîíàíí³”, ìîæå áóòè â÷èíåíèé
ëèøå ö³ºþ îñîáîþ. Òàêà îñîáà, ç îãëÿäó íà íàâåäåíå, âîëîä³º ùå îäí³ºþ äîäàòêîâîþ
îçíàêîþ ñóá’ºêòà çëî÷èíó – íàÿâí³ñòþ ó íå¿ îáîâ’ÿçêó âèêîíàòè ð³øåííÿ ñóäó, à
òîìó ¿¿ ö³ëêîì âèïðàâäàíî ìîæíà âèçíàòè ñïåö³àëüíèì ñóá’ºêòîì çëî÷èíó” [1,
ñ. 105].

Öÿ àâòîðêà âîäíî÷àñ ïðèâåðòàº óâàãó äî òàêî¿ âàæëèâî¿ îáñòàâèíè: ÿêùî
ð³øåííÿ ñóäó íå ñêåðîâàíå íà êîíêðåòíîãî àäðåñàòà éîãî âèêîíàííÿ (íàïðèêëàä,
îñîáà â³äìîâëÿºòüñÿ âèêîíóâàòè óõâàëó ñóäó ïðî ïðîâåäåííÿ îáøóêó, êîëè â
óõâàë³ âêàçóºòüñÿ ïðèì³ùåííÿ, â ÿêîìó ìàº áóòè ïðîâåäåíî îáøóê, àáî æ âêàçàíî
ëèøå ï³äïðèºìñòâî, ùî çîáîâ’ÿçàíå âèïëàòèòè çàðîá³òíó ïëàòó ïðàö³âíèêó, àáî
ñóä çàáîðîíÿº ïðîâåäåííÿ ì³òèíã³â òîùî), òî ñóá’ºêò òàêîãî çëî÷èíó áóäå çàãàëüíèé,
íåçàëåæíî â³ä òîãî, ÿê³ ä³¿ â÷èíÿº îñîáà, – ÷è íå âèêîíóº, ÷è ïåðåøêîäæàº éîãî
âèêîíàííþ [1, ñ. 104–105]. Ç ö³ºþ äóìêîþ íå ïîãîäæóºòüñÿ ³íøà äîñë³äíèöÿ
ïðîáëåì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ –
Ì.Î. Áóêà÷: “Ó â³äïîâ³äíèõ ñóäîâèõ ð³øåííÿõ ïðî ïðîâåäåííÿ îáøóêó, âèïëàòó
çàðîá³òíî¿ ïëàòè, çàáîðîíè ïðîâåäåííÿ ì³òèíã³â çàâæäè º êîíêðåòíèé àäðåñàò.
²íøîãî íå ìîæå áóòè. Òàê, ó ðàç³ ïðîâåäåííÿ îáøóêó òàêèì àäðåñàòîì º âëàñíèê
ïðèì³ùåííÿ, â ÿêîìó ìàº áóòè ïðîâåäåíî îáøóê, àáî ³íøà óïîâíîâàæåíà îñîáà
(…) ßêùî º êîíêðåòíèé àäðåñàò, òî â³í çàâæäè º ñïåö³àëüíèì ñóá’ºêòîì
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà áåçä³ÿëüí³ñòü. ²íàêøå êàæó÷è, â³äïîâ³äàëüí³ñòü
çà áåçä³ÿëüí³ñòü (íåâèêîíàííÿ) íåìîæëèâà áåç êîíêðåòíîãî àäðåñàòó” [3, ñ. 103–
104].
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Âîäíî÷àñ Ì.Î. Áóêà÷ òàêîæ ï³äòðèìóº ïîçèö³þ Â.². Áîðèñîâà ³ Â.². Òþòþã³íà
òà ïîñèëþº ¿¿ òàêèìè àðãóìåíòàìè: “Ìè âæå çâåðòàëè óâàãó íà òå, ùî
â³äïîâ³äàëüí³ñòü çà áåçä³ÿëüí³ñòü ìîæå íàñòàâàòè ëèøå çà íàÿâíîñò³ ó ñóêóïíîñò³
ñïåö³àëüíîãî îáîâ’ÿçêó â îñîáè ïåâíèì ÷èíîì ä³ÿòè òà íàÿâíîñò³ ðåàëüíî¿ ìîæëè-
âîñò³ òàêîþ îñîáîþ â÷èíèòè ïåâí³ ä³¿ äëÿ çàïîá³ãàííÿ íàñòàííþ ñóñï³ëüíî íåáåçïå÷-
íèõ íàñë³äê³â” [3, ñ. 103].

Îòæå, âèâ÷åí³ íàìè íàóêîâ³ ï³äõîäè ùîäî õàðàêòåðèñòèêè ñóá’ºêòà îñíîâíîãî
ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1 ñò. 382 ÊÊ Óêðà¿íè, ìîæíà îá’ºäíàòè ó äâ³
ãðóïè. Ïðåäñòàâíèêè îäíîãî ï³äõîäó (Ì.². Õàâðîíþê, Â.À. Ãîëîâ÷óê òà äåÿê³ ³í.)
ââàæàþòü, ùî öåé ñóá’ºêò íàëåæèòü äî çàãàëüíèõ. Ïðîòå á³ëüø³ñòü íàóêîâö³â
ââàæàþòü: çëî÷èí, ïåðåäáà÷åíèé ÷. 1 ñò. 382 ÊÊ Óêðà¿íè, ÿêèé â÷èíÿºòüñÿ ó
ôîðì³ íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ, â÷èíÿºòüñÿ ëèøå ñïåö³àëüíèì ñóá’ºêòîì.
Òàêî¿ äóìêè äîòðèìóþòüñÿ Ã.². Áîãîíþê, Â.². Áîðèñîâ, Ì.Î. Áóêà÷, Î.Ð. Ðîìàíè-
øèí, Â.². Òþòþã³í òà á³ëüø³ñòü ³íøèõ àâòîð³â.

Íàøà ïîçèö³ÿ ùîäî çàçíà÷åíîãî äèñêóñ³éíîãî ïèòàííÿ ïîëÿãàº â òàêîìó.
Ìè ââàæàºìî çà íåîáõ³äíå çâåðíóòèñÿ äî ôóíäàìåíòàëüíèõ òåîðåòè÷íèõ çàñàä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èííó áåçä³ÿëüí³ñòü, îñê³ëüêè íåâèêîíàííÿ
ñóäîâîãî ð³øåííÿ ó ö³é ôîðì³ îá’ºêòèâíî¿ ñòîðîíè (íåâèêîíàííÿ) íàëåæèòü äî
ïàñèâíî¿ ôîðìè ïîâåä³íêè îñîáè ó êðèì³íàëüíîìó ïðàâ³. Â³äîìèé äîñë³äíèê
îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó Ì.². Êîâàëüîâ çàçíà÷àâ: “Ñêëàä áåçä³ÿëüíîñò³, ÿê ³
ä³¿, óòâîðåíèé ÷îòèðìà åëåìåíòàìè. Ó öèõ çëî÷èí³â º îäíà ñï³ëüíà ðèñà – âîíè
ìîæóòü áóòè â÷èíåí³ ñïåö³àëüíèì ñóá’ºêòîì, ÿêèé íå âèêîíàâ îáîâ’ÿçîê ä³ÿòè.
Òîìó ãîëîâíèì çàâäàííÿì ñë³äñòâà òà ñóäó º ïðàâèëüíå âèð³øåííÿ ïèòàííÿ ïðî
ñóá’ºêòà öèõ çëî÷èí³â” [22, ñ. 150]. Çàçíà÷åíà íàóêîâà ïîçèö³ÿ ñïðèéìàºòüñÿ íàìè
ÿê òåîðåòè÷íî îá´ðóíòîâàíà. Ïîòðåáóº âðàõóâàííÿ òå, ùî îá’ºêòèâíà ñòîðîíà
çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1 ñò. 382 ÊÊ Óêðà¿íè, ìîæå ïðîÿâëÿòèñÿ ó äâîõ ôîð-
ìàõ – ïàñèâí³é (íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ) ³ àêòèâí³é (ïåðåøêîäæàííÿ
âèêîíàííþ ñóäîâîãî ð³øåííÿ). Ð³çí³ ôîðìè îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, ùî
äîñë³äæóºòüñÿ, äåòåðì³íóþòü çàñòîñóâàííÿ òîãî äèôåðåíö³éîâàíîãî ï³äõîäó äî
êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè ñóá’ºêòà çëî÷èíó, ÿêèé îáñòîþºòüñÿ
ïðåäñòàâíèêàìè õàðê³âñüêî¿ íàóêîâî¿ øêîëè. Íà ö³é ï³äñòàâ³ ìè ï³äòðèìóºìî
ïîçèö³þ Â.². Áîðèñîâà òà Â.². Òþòþã³íà, çã³äíî ç ÿêîþ ñóá’ºêò íåâèêîíàííÿ ñó-
äîâîãî ð³øåííÿ º ñïåö³àëüíèì. Âîäíî÷àñ ñóá’ºêò ïåðåøêîäæàííÿ âèêîíàííþ ñó-
äîâîãî ð³øåííÿ ìîæå áóòè â îäíèõ ñèòóàö³ÿõ çàãàëüíèì, â ³íøèõ – ñïåö³àëüíèì.

Ó òåîð³¿ êðèì³íàëüíîãî ïðàâà âèíèêëà äèñêóñ³ÿ ³ ñòîñîâíî òëóìà÷åííÿ òàêî¿
îñîáëèâî êâàë³ô³êóþ÷î¿ îçíàêè ä³ÿííÿ, ÿê “îñîáà, ðàí³øå ñóäèìà çà çëî÷èí,
ïåðåäáà÷åíèé ö³ºþ ñòàòòåþ” (÷. 3 ñò. 382 ÊÊ Óêðà¿íè). Çîêðåìà, Ã.². Áîãîíþê
ââàæàº, ùî ôîðìóëþâàííÿ “ðàí³øå ñóäèìîþ îñîáîþ” îçíà÷àº â÷èíåííÿ çëî÷èíó
îñîáîþ, ÿêà ïîïåðåäíüî áóëà çàñóäæåíà. Àâòîðêà ïèøå: “Çà òàêîãî ôîðìóëþâàííÿ
ö³º¿ îçíàêè áåçï³äñòàâíî ðîáèòè âèñíîâêè, ùî öÿ îçíàêà ñòîñóºòüñÿ ëèøå îñ³á,
ñóäèì³ñòü ÿêèõ íå çíÿòà àáî íå ïîãàøåíà ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Òîá-
òî çà ñëîâîñïîëó÷åííÿ “ðàí³øå ñóäèìîþ îñîáîþ” öÿ îçíàêà âðàõîâóâàòèìåòüñÿ
íàâ³òü òîä³, êîëè ñóäèì³ñòü çíÿòà ÷è ïîãàøåíà, ùî ñóïåðå÷èòü ïðèíöèïó ³ñíóâàííÿ
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ äîòè, äîêè âîíà íå ñêàñîâàíà ó âèçíà÷åíîìó çàêîíîì
ïîðÿäêó. Â³äòàê äîö³ëüíî áóëî á óæèâàòè òàêå ñëîâîñïîëó÷åííÿ, ÿêå âèêëþ÷àëî

© Chorna Olena, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).36

320

á ìîæëèâ³ñòü çàñòîñóâàííÿ íåîäíîçíà÷íèõ òëóìà÷åíü ö³º¿ îçíàêè òà â³äïîâ³äàëî
á çíà÷åííþ â³äïîâ³äíèõ ïîëîæåíü ðîçä³ëó Õ²²² “Ñóäèì³ñòü” Çàãàëüíî¿ ÷àñòèíè
ÊÊ Óêðà¿íè, çîêðåìà: “îñîáîþ, ÿêà ìàº íåïîãàøåíó àáî íåçíÿòó ñóäèì³ñòü” [1,
ñ. 108–109].

Ç òàêèì òëóìà÷åííÿì íå ïîãîäæóºòüñÿ Ì.Î. Áóêà÷, íà äóìêó ÿêî¿ “ôîðìó-
ëþâàííÿ “ðàí³øå ñóäèìà îñîáà” íå ìîæå îçíà÷àòè ³íøîãî, ÿê òå, ùî òàêà îñîáà
ðàí³øå áóëà çàñóäæåíà îáâèíóâàëüíèì âèðîêîì ñóäó, ¿é áóëî ïðèçíà÷åíå êîíêðåòíå
ïîêàðàííÿ ³ ñóäèì³ñòü çà öå ïîêàðàííÿ íå áóëà çíÿòà àáî ïîãàøåíà. Ó çâ’ÿçêó ç
öèì ñóìí³âíèì º òâåðäæåííÿ äîñë³äíèö³, ùî ñëîâîñïîëó÷åííÿ “ðàí³øå ñóäèìîþ
îñîáîþ” âðàõîâóâàòèìåòüñÿ íàâ³òü òîä³, êîëè ñóäèì³ñòü çíÿòà ÷è ïîãàøåíà. ßêùî
îñîáà ñóäèìà, òî, â³äòàê, î÷åâèäíî, ùî ñóäèì³ñòü â³äíîñíî íå¿ íå ïîãàøåíà ³ íå
çíÿòà” [3, ñ. 106].

Äëÿ íàñ î÷åâèäíèì º òîé ôàêò, ùî ðîçõîäæåííÿ ó òëóìà÷åíí³ ïåâíèõ òåðì³í³â
òà ñëîâîñïîëó÷åíü, ïîâ’ÿçàíèõ ³ç ïîíÿòòÿì ñóäèìîñò³, âèêëèêàíå âëàñíå â³äñóòí³ñòþ
óí³ô³êîâàíîãî ï³äõîäó çàêîíîäàâöÿ äî òåêñòóàëüíîãî îôîðìëåííÿ ñâîº¿ âîë³. Äî
öüîãî ïðèâåðòàº óâàãó, çîêðåìà, À.Î. Ðàñþê. Íà ¿¿ äóìêó, “ïîìèëêè, ÿêèõ ïðèïó-
ñêàþòüñÿ äåÿê³ ñóää³ ï³ä ÷àñ êâàë³ô³êàö³¿ çëî÷èí³â, ïåâíîþ ì³ðîþ çóìîâëåí³ ñàìå
íåòî÷íèìè, ðîçð³çíåíèìè ôîðìóëþâàííÿìè ïðàâîâîãî ñòàíó ñóäèìîñò³, ùî
õàðàêòåðèçóº îñîáó ÿê ñïåö³àëüíîãî ñóá’ºêòà ó ñêëàä³ â³äïîâ³äíîãî çëî÷èíó. Öÿ
êóìóëÿòèâíà âàäà çàêîíîäàâöÿ ñòîñóºòüñÿ, íàïðèêëàä, òàêèõ çâîðîò³â: “…â÷èíåíå …
îñîáîþ, ÿêà ðàí³øå â÷èíèëà áóäü-ÿêèé ³ç çëî÷èí³â, ïåðåäáà÷åíèõ …” (÷. 2
ñò. 152, ÷. 3 ñò. 153 ÊÊ Óêðà¿íè); “òå ñàìå ä³ÿííÿ, â÷èíåíå îñîáîþ, ðàí³øå
ñóäèìîþ çà …” (÷. 2 ñò. 164, ÷. 2 ñò. 165 ÊÊ Óêðà¿íè); “… â÷èíåíå îñîáîþ, ÿêà
ðàí³øå áóëà çàñóäæåíà çà ö³ºþ ñòàòòåþ …” (÷. 2 ñò. 204 ÊÊ Óêðà¿íè)” [23, ñ. 12].

Ìè ïîãîäæóºìîñÿ ç äóìêîþ, ùî ðîçìà¿òòÿ çàêîíîäàâ÷èõ ôîðìóëþâàíü ïðàâî-
âîãî ñòàíó ñóäèìîñò³ (ÿê êâàë³ô³êóþ÷î¿ òà îñîáëèâî êâàë³ô³êóþ÷î¿ îçíàêè â³äïîâ³ä-
íèõ ñêëàä³â çëî÷èí³â) ïîòðåáóº óí³ô³êàö³¿ òà ïðèâåäåííÿ ó â³äïîâ³äí³ñòü äî ïîëî-
æåíü ïðî ñóäèì³ñòü, ùî ì³ñòÿòüñÿ â Çàãàëüí³é ÷àñòèí³ ÊÊ Óêðà¿íè. Îòæå, çàì³ñòü
çíà÷íî¿ ê³ëüêîñò³ ð³çíîìàí³òíèõ ôîðìóëþâàíü âàðòî áóëî á çàñòîñîâóâàòè ëèøå
òàêèé çâîðîò: “çëî÷èí, â÷èíåíèé îñîáîþ, ùî ìàº ñóäèì³ñòü [23, ñ. 12–13]. Íà ö³é
ï³äñòàâ³ ìè ïðîïîíóºìî âèêëàñòè â³äïîâ³äíó îçíàêó, ùî ñòîñóºòüñÿ öüîãî ñïå-
ö³àëüíîãî ñóá’ºêòà çëî÷èíó, â òàê³é ðåäàêö³¿: “îñîáîþ, ùî ìàº ñóäèì³ñòü çà çëî÷èí,
ïåðåäáà÷åíèé ö³ºþ ñòàòòåþ”.

Íà ï³äñòàâ³ âèêëàäåíîãî ìîæíà ä³éòè òàêèõ âèñíîâê³â.
Ï³ä ÷àñ àíàë³çó îçíàê ñóá’ºêòà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ ïîòðåáóº

âðàõóâàííÿ òå, ùî îá’ºêòèâíà ñòîðîíà çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1 ñò. 382 ÊÊ Óê-
ðà¿íè, ìîæå ïðîÿâëÿòèñÿ ó äâîõ ôîðìàõ – ïàñèâí³é (íåâèêîíàííÿ ñóäîâîãî ð³-
øåííÿ) ³ àêòèâí³é (ïåðåøêîäæàííÿ âèêîíàííþ ñóäîâîãî ð³øåííÿ). Ð³çí³ ôîðìè
îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, ùî äîñë³äæóºòüñÿ, äåòåðì³íóþòü çàñòîñóâàííÿ òîãî
äèôåðåíö³éîâàíîãî ï³äõîäó äî êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè ñóá’ºêòà
çëî÷èíó, ÿêèé îáñòîþºòüñÿ ïðåäñòàâíèêàìè õàðê³âñüêî¿ íàóêîâî¿ øêîëè. Íà ö³é
ï³äñòàâ³ ìè ï³äòðèìóºìî ïîçèö³þ, çã³äíî ç ÿêîþ ñóá’ºêò íåâèêîíàííÿ ñóäîâîãî
ð³øåííÿ º ñïåö³àëüíèì. Âîäíî÷àñ ñóá’ºêò ïåðåøêîäæàííÿ âèêîíàííþ ñóäîâîãî
ð³øåííÿ ìîæå áóòè â îäíèõ ñèòóàö³ÿõ çàãàëüíèì, â ³íøèõ – ñïåö³àëüíèì.
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Íàóêîâå òëóìà÷åííÿ ïîíÿòòÿ ñëóæáîâî¿ îñîáè (êâàë³ô³êóþ÷à îçíàêà çà ÷. 2
ñò. 382 ÊÊ Óêðà¿íè) ïîòðåáóº òàêîãî çàñòåðåæåííÿ: ó ÷. 2 ñò. 382 ÊÊ Óêðà¿íè
éäåòüñÿ ïðî áóäü-ÿêó ñëóæáîâó îñîáó þðèäè÷íèõ îñ³á ÿê ïóáë³÷íîãî, òàê ³ ïðè-
âàòíîãî ïðàâà, çà âèíÿòêîì òèõ, ùî ïåðåäáà÷åí³ ó ïóíêòàõ 2 òà 3 ïðèì³òêè ñòàòò³
368 ÊÊ Óêðà¿íè.

Ï³äòðèìóºìî äóìêó, çã³äíî ç ÿêîþ ðîçõîäæåííÿ ó òëóìà÷åíí³ ïåâíèõ òåðì³í³â
òà ñëîâîñïîëó÷åíü, ïîâ’ÿçàíèõ ³ç ïîíÿòòÿì ñóäèìîñò³, âèêëèêàíå â³äñóòí³ñòþ
óí³ô³êîâàíîãî ï³äõîäó çàêîíîäàâöÿ äî òåêñòóàëüíîãî îôîðìëåííÿ ñâîº¿ âîë³. Íà
ö³é ï³äñòàâ³ ïðîïîíóºìî âèêëàñòè â³äïîâ³äíó îçíàêó, ùî ñòîñóºòüñÿ öüîãî ñïå-
ö³àëüíîãî ñóá’ºêòà çëî÷èíó, ó òàê³é ðåäàêö³¿: “îñîáîþ, ùî ìàº ñóäèì³ñòü çà çëî÷èí,
ïåðåäáà÷åíèé ö³ºþ ñòàòòåþ”.

Ïèòàííÿ, ùî ñòîñóþòüñÿ â³äïîâ³äàëüíîñò³ ó÷àñíèê³â êîëåã³àëüíèõ îðãàí³â,
ïðåäñòàâíèê³â þðèäè÷íèõ îñ³á, ñëóæáîâèõ îñ³á, íà ÿêèõ ïîêëàäåíî ïðàâîâèé îáî-
â’ÿçîê âèêîíàííÿ ð³øåííÿ ªÑÏË, ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè àáî
äîäåðæàííÿ âèñíîâêó Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, ïîòðåáóþòü îêðåìîãî äîñë³ä-
æåííÿ.
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Postgraduate,
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Kyiv, Ukraine

INTERPRETATION OF THE FEATURES OF THE SUBJECT OF THE
CRIME OF “NON-ENFORCEMENT OF JUDGMENTS”

The article actualizes and considers the problem of coordination of scientific
views on the content of the characteristics of the subject of the crime, provided by
Article 382 of the Criminal Code of Ukraine.
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Noted that in the domestic theory of criminal law there is a situation where the
number of approaches to the interpretation of mandatory and additional features of
the subject of the crime “non-enforcement of judgments” has not yet received quality
content. On this basis, proved that the task of reconciling scientific views on the
subject of the crime, as provided for in article 382 of the Criminal Code of Ukraine,
is an important scientific task of the national criminal law doctrine, which directly
related to law enforcement practice.

 Established that when analyzing the characteristics of the subject of the failure
to comply with the court decision, different forms of the objective side of the crime
must take into account. The position was confirmed that the objective side of the
crime provided for by part 1 of article 382 of the Criminal Code of Ukraine may
manifest itself in two forms: passive (non-enforcement of judgments) and active
(obstruction of execution of a court decision). Different forms of the objective side of
the crime studied, which determine the application of that differentiated approach to
the criminal-legal characteristics of the subject of the crime, defended by representatives
of the Kharkiv scientific school. On this basis, the position supported, according to
which the subject of non-fulfillment of the judicial decision is special. At the same
time, the subject of obstruction of execution of a judicial decision can be in some
situations general, in others - special.

The scientific interpretation of the concept of an official (which qualifies under
part 2 of article 382 of the Criminal Code of Ukraine) requires the following reservation:
part 2 of article 382 of the Criminal Code of Ukraine refers to any official of legal
entities, both public and private, except for those provided for in paragraphs 2 and
3 of the note to article 368 of the Criminal Code of Ukraine.

Supported the view that the differences in the interpretation of certain time
limits and word combinations related to the concept of criminal record, resulting
from the lack of a uniform approach by the legislator to the textualization of his or
her will. On that basis, it suggested that the relevant attribute relating to that special
subject of the crime should be set out in the following wording: “by a person with a
criminal record for an offence under this article”.

The prospects for further research in this area actualized. In particular, it
concerns issues related to the liability of members of collegial bodies, representatives
of legal entities, officials entrusted with the legal obligation to implement the decision
of the European Court of Human Rights, the decision of the Constitutional Court of
Ukraine, or compliance with the opinion of the Constitutional Court of Ukraine.
These issues require a separate study.

Keywords: non-enforcement of judgments, obstruction of execution of a judicial
decision, criminal inaction, the general subject of a crime, the special subject of a
crime, the official, the official occupying responsible or especially responsible position.

Îòðèìàíî: 22.10.2019
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ÓÄÊ 343.13; 345.15

Ãàâðèëþê Ëþäìèëà Âîëîäèìèð³âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê
ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0002-9441-4073

ÏÐÎÖÅÑÓÀËÜÍÈÉ ÏÎÐßÄÎÊ ÎÑÊÀÐÆÅÍÍß ÓÕÂÀË ÑË²Ä×ÎÃÎ
ÑÓÄÄ² Ï²Ä ×ÀÑ ÄÎÑÓÄÎÂÎÃÎ ÐÎÇÑË²ÄÓÂÀÍÍß

Ó ñòàòò³ ðîçãëÿíóòî ïðîöåñóàëüíèé ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, çîêðåìà âèçíà÷åíî îñîáëèâîñò³ ïîðÿäêó
îñêàðæåííÿ òà ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³-
äóâàííÿ, à òàêîæ îñîáëèâîñò³ ïåðåâ³ðêè óõâàë ñë³ä÷îãî ñóää³, ÿê³ îñêàðæóþòüñÿ.
Âèâ÷åíî òà ïðîàíàë³çîâàíî ñóäîâó ïðàêòèêó ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî
ñóää³, íà ï³äñòàâ³ ÷îãî âèçíà÷åíî îñîáëèâîñò³ ¿õ ðîçãëÿäó. Â³äçíà÷åíî, ùî â ÊÏÊ
Óêðà¿íè ïðîöåäóðíî íå âèçíà÷åíî ïîðÿäîê ïîäà÷³ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³.

Êëþ÷îâ³ ñëîâà: ñë³ä÷èé ñóääÿ, îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³, äîñóäîâå
ðîçñë³äóâàííÿ, ñóäîâèé êîíòðîëü, ñë³ä÷èé, ïðîêóðîð, ó÷àñíèêè êðèì³íàëüíîãî
ïðîâàäæåííÿ.

Çä³éñíþþ÷è ñâî¿ ïîâíîâàæåííÿ ï³ä ÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ, ñë³ä÷èé
ñóääÿ, ÿê ³ ³íø³ ñëóæáîâ³ îñîáè îðãàí³â äåðæàâíî¿ âëàäè çîáîâ’ÿçàíèé íåóõèëüíî
äîäåðæóâàòèñÿ âèìîã çàêîíîäàâñòâà òà ñïðèÿòè ðåàë³çàö³¿ çàñàä êðèì³íàëüíîãî
ïðîâàäæåííÿ. Ñàìå çàêîíîäàâ÷å çàêð³ïëåííÿ ³íñòèòóòó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ äàº ìîæëèâ³ñòü ó÷àñíèêàì êðèì³íàëüíîãî
ïðîöåñó íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ ðåàë³çóâàòè ¿õ ïðàâî íà ïåðåãëÿä
óõâàë ñë³ä÷îãî ñóää³, ùî ñòîñóþòüñÿ ¿õ ïðàâ, ñâîáîä òà ³íòåðåñ³â, ñóäîì âèùîãî
ð³âíÿ â ïîðÿäêó, ïåðåäáà÷åíîìó Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè
(äàë³ – ÊÏÊ Óêðà¿íè), ùî º îäíèì ³ç ñïîñîá³â çä³éñíåííÿ ñóäîâîãî êîíòðîëþ
øëÿõîì ïåðåâ³ðêè ñóäîâîãî ð³øåííÿ ñóäîì âèùî¿ ³íñòàíö³¿.

Ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ
äîñë³äæóâàëè ².Â. Áàñèñòà, Î.Â. Áàóë³í, Î.Ì. Êàðïåíêî, Ä.². Êëåïêà, Ñ.À. Ïøåí³÷êî,
Í.Ï. Ñèçà, À.Ð. Òóìàíÿíö, Î.Ì. ×åðíÿê, Î.Ã. ßíîâñüêà òà ³í. Ðîáîòè çàçíà÷åíèõ
ó÷åíèõ ì³ñòÿòü ´ðóíòîâíèé àíàë³ç ïðåäìåòà, ï³äñòàâ ³ ïîðÿäêó îñêàðæåííÿ óõâàë
ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Ïðîòå àíàë³ç ñóäîâî¿ ïðàêòèêè
ñâ³ä÷èòü ïðî íåâèçíà÷åí³ñòü äåÿêèõ àñïåêò³â ³íñòèòóòó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³.

КРИМІНАЛЬНИЙ ПРОЦЕС ТА КРИМІНАЛІСТИКА.
СУДОВА ЕКСПЕРТИЗА. ОПЕРАТИВНО�РОЗШУКОВА
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Çàêîíîäàâåöü âèçíà÷èâ äîñèòü ÷³òêèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ÿê³ ìîæóòü
áóòè îñêàðæåí³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ â àïåëÿö³éíîìó ïîðÿäêó. Çã³äíî
ç ÷. 1 ñò. 309 ÊÏÊ Óêðà¿íè öå óõâàëè ïðî: â³äìîâó â íàäàíí³ äîçâîëó íà çàòðèìàííÿ;
çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèãëÿä³ òðèìàííÿ ï³ä âàðòîþ àáî â³äìîâó â
éîãî çàñòîñóâàíí³; ïðîäîâæåííÿ ñòðîêó òðèìàííÿ ï³ä âàðòîþ àáî â³äìîâó â éîãî
ïðîäîâæåíí³; çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèãëÿä³ äîìàøíüîãî àðåøòó àáî
â³äìîâó â éîãî çàñòîñóâàíí³; ïðîäîâæåííÿ ñòðîêó äîìàøíüîãî àðåøòó àáî â³äìîâó
â éîãî ïðîäîâæåíí³; ïîì³ùåííÿ îñîáè â ïðèéìàëüíèê-ðîçïîä³ëüíèê äëÿ ä³òåé
àáî â³äìîâó â òàêîìó ïîì³ùåíí³; ïðîäîâæåííÿ ñòðîêó òðèìàííÿ îñîáè â ïðèéìàëü-
íèêó-ðîçïîä³ëüíèêó äëÿ ä³òåé àáî â³äìîâó â éîãî ïðîäîâæåíí³; íàïðàâëåííÿ îñî-
áè äî ìåäè÷íîãî çàêëàäó äëÿ ïðîâåäåííÿ ïñèõ³àòðè÷íî¿ åêñïåðòèçè àáî â³äìîâó ó
òàêîìó íàïðàâëåíí³; àðåøò ìàéíà àáî â³äìîâó ó íüîìó; òèì÷àñîâèé äîñòóï äî
ðå÷åé ³ äîêóìåíò³â, ÿêèì äîçâîëåíî âèëó÷åííÿ ðå÷åé ³ äîêóìåíò³â, ÿê³ ïîñâ³ä÷óþòü
êîðèñòóâàííÿ ïðàâîì íà çä³éñíåííÿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, àáî ³íøèõ, çà
â³äñóòíîñò³ ÿêèõ ô³çè÷íà îñîáà – ï³äïðèºìåöü ÷è þðèäè÷íà îñîáà ïîçáàâëÿþòüñÿ
ìîæëèâîñò³ çä³éñíþâàòè ñâîþ ä³ÿëüí³ñòü; â³äñòîðîíåííÿ â³ä ïîñàäè àáî â³äìîâó ó
íüîìó; ïðîäîâæåííÿ â³äñòîðîíåííÿ â³ä ïîñàäè; â³äìîâó ó çä³éñíåíí³ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ; çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ íà ï³äñòàâ³ ÷. 9
ñò. 284 ÊÏÊ Óêðà¿íè.

Òàêîæ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³é-
íîìó ïîðÿäêó óõâàëè ñë³ä÷îãî ñóää³ ïðî â³äìîâó â çàäîâîëåíí³ ñêàðãè íà ïîñòàíîâó
ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ àáî íà ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà
ïðî â³äìîâó â çàäîâîëåíí³ êëîïîòàííÿ ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ
íà ï³äñòàâ³ ï. 9 ÷. 1 ñò. 284 ÊÏÊ, ïðî ñêàñóâàííÿ ïîâ³äîìëåííÿ ïðî ï³äîçðó ÷è
â³äìîâó â çàäîâîëåíí³ ñêàðãè íà ïîâ³äîìëåííÿ ïðî ï³äîçðó, ïîâåðíåííÿ ñêàðãè íà
ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî, ïðîêóðîðà àáî â³äìîâó ó â³äêðèòò³ ïðîâàä-
æåííÿ çà íåþ.

×àñòèíîþ 3 ñò. 309 ÊÏÊ Óêðà¿íè âèçíà÷åíî, ùî ñêàðãè íà ³íø³ óõâàëè
ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ ìîæóòü áóòè
ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ â ñóä³.

Ùîäî öüîãî â íàóêîâèõ êîëàõ ³ñíóº äóìêà, ùî íåäîö³ëüíî çàêð³ïëþâàòè íà
çàêîíîäàâ÷îìó ð³âí³ âè÷åðïíèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ùî ï³äëÿãàþòü
îñêàðæåííþ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Òîìó ç ìåòîþ âäîñêîíàëåííÿ ÷èí-
íîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà Óêðà¿íè íåîáõ³äíî ÷. 3
ñò. 309 ÊÏÊ Óêðà¿íè “Ñêàðãè íà ³íø³ óõâàëè ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿ-
ãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ ìîæóòü áóòè ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ
â ñóä³” âèêëþ÷èòè [1, ñ. 129]. Ïðîâ³âøè äåòàëüíèé àíàë³ç öèõ òà ³íøèõ íîðì ÊÏÊ
Óêðà¿íè, ². Â. Áàñèñòà êîíñòàòóº ÷àñòêîâèé â³äñòóï çàêîíîäàâöÿ â³ä òàêèõ óíîðìî-
âàíèõ ïîëîæåíü, ÿê áåçïåðåøêîäíå ïðàâî íà îñêàðæåííÿ ïðîöåñóàëüíèõ ð³øåíü,
ä³é ÷è áåçä³ÿëüíîñò³. Ïî-ïåðøå, âèçíà÷åííÿ â ÷èííîìó ÊÏÊ Óêðà¿íèâè÷åðïíîãî
ïåðåë³êó ð³øåíü ñë³ä÷îãî ñóää³, ùî ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó
ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, òà ³ìïåðàòèâíà âêàç³âêà íà òå, ùî ñêàðãè íà
³íø³ óõâàëè ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ
ìîæóòü áóòè ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ â ñóä³, º äîñèòü ñï³ðíèìè
êðîêîì çàêîíîäàâöÿ [2, ñ. 129–130], ç ÷èì ìè ïîãîäæóºìîñÿ.
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Îòæå, ÿê áà÷èìî ç³ çì³ñòó ñò. 309 ÊÏÊ Óêðà¿íè, çàêîíîäàâåöü ïåðåäáà÷èâ
äîñèòü âè÷åðïíèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ÿê³ ìîæóòü áóòè îñêàðæåí³ ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Çîêðåìà, âîíè ñòîñóþòüñÿ çàõîä³â çàáåçïå÷åííÿ
êðèì³íàëüíîãî ïðîâàäæåííÿ, çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó
òà ³í. Òàêèì ÷èíîì, ÊÏÊ Óêðà¿íè âèçíà÷àº ñë³ä÷îãî ñóääþ ÿê ñóá’ºêòà, ÿêèé ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ âèð³øóº ïèòàííÿ, ïîâ’ÿçàí³ ç îáìåæåííÿì êîíñòèòó-
ö³éíèõ ïðàâ ³ ñâîáîä îñ³á, òà ðîçãëÿäàº ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ó
êðèì³íàëüíîìó ïðîöåñ³ [3, ñ. 7].

Çà çàãàëüíèì ïðîöåäóðíèì ïðàâèëîì ñë³ä÷èé ÷è ïðîêóðîð ìàº çâåðíóòèñÿ
äî ñë³ä÷îãî ñóää³ ç êëîïîòàííÿì ïðî çàñòîñóâàííÿ, çì³íó àáî ñêàñóâàííÿ çàõîä³â
çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ÷è ïðèìóñîâèõ çàõîä³â âèõîâíîãî
õàðàêòåðó àáî â÷èíåííÿ ³íøèõ ä³é. Â³äïîâ³äíî, ïðèéíÿòòÿ ñë³ä÷èì ñóääåþ ð³øåííÿ,
â³ä ÿêîãî çàëåæèòü ðåçîëþòèâíà ÷àñòèíà âèíåñåíî¿ íèì óõâàëè, ÿêà çãîäîì ìîæå
áóòè îñêàðæåíà â àïåëÿö³éíîìó ïîðÿäêó ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, ïðÿìî
çàëåæèòü â³ä äîâîä³â ñë³ä÷îãî ÷è ïðîêóðîðà, ÿê³ çâåðíóëèñÿ äî íüîãî ç â³äïîâ³äíèì
êëîïîòàííÿì. Òàêèì ÷èíîì, ï³ä ÷àñ ðîçãëÿäó êëîïîòàíü ñòîðîíè êðèì³íàëüíîãî
ïðîâàäæåííÿ ìàþòü ïîäàòè ñë³ä÷îìó ñóää³ àáî ñóäó äîêàçè îáñòàâèí, íà ÿê³ âîíè
ïîñèëàþòüñÿ, ç îãëÿäó íà òå, ùî ñë³ä÷èé ñóääÿ, ñóä ïåðåä ïîñòàíîâëåííÿì óõâàë,
ïåðåë³ê ÿêèõ âèçíà÷åíèé ñò. 309 ÊÏÊ Óêðà¿íè, ïîâèíåí äîñë³äèòè òà ïåðåâ³ðèòè
íàäàí³ ñë³ä÷èì ÷è ïðîêóðîðîì äîêàçè. Ìîæíà ñêàçàòè, ùî “ãëàâà 26 “Îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ” ÊÏÊ Óêðà¿íè
ïåðåäáà÷àº ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³, âèíåñåíèõ ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ â ïîðÿäêó ñóäîâîãî êîíòðîëþ” [1, ñ. 133]. Ïðîòå íà ïðàêòèö³ äî-
ñèòü ÷àñòî âèíèêàþòü òðóäíîù³ ùîäî âèçíà÷åííÿ ñóá’ºêòîì, ÿêèé çã³äíî ç íîðìàìè
ÊÏÊ Óêðà¿íè ìàº ïðàâî ïîäàâàòè ñêàðãó íà óõâàëó ñë³ä÷îãî ñóää³, ïðåäìåòà îñ-
êàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³, ó çâ’ÿçêó ç ÷èì ñóääÿ ïðèéìàº ð³øåííÿ ïðî â³ä-
ìîâó ó â³äêðèòò³ ïðîâàäæåííÿ.

Íàïðèêëàä, ñóääÿ ñóäîâî¿ ïàëàòè ç ðîçãëÿäó êðèì³íàëüíèõ ñïðàâ Âîëèíñüêîãî
àïåëÿö³éíîãî ñóäó, ïåðåâ³ðèâøè àïåëÿö³éíó ñêàðãó ÎÑÎÁÀ_2 íà óõâàëó ñë³ä÷îãî
ñóää³ Ëóöüêîãî ì³ñüêîãî ðàéîííîãî ñóäó Âîëèíñüêî¿ îáëàñò³ â³ä 17 ëèñòîïàäà
2014 ð. óñòàíîâèâ, ùî çàçíà÷åíîþ óõâàëîþ ñë³ä÷îãî ñóää³ êëîïîòàííÿ ñë³ä÷îãî
çàäîâîëåíî, íàäàíî äîçâ³ë íà çàòðèìàííÿ ï³äîçðþâàíîãî ÎÑÎÁÀ_3 ç ìåòîþ ïðèâîäó
äëÿ ó÷àñò³ â ðîçãëÿä³ êëîïîòàííÿ ïðî çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèä³
òðèìàííÿ ï³ä âàðòîþ. Ïåðåâ³ðèâøè àïåëÿö³éíó ñêàðãó, ñóääÿ ä³éøîâ òàêîãî âè-
ñíîâêó: ñò. 309 ÊÏÊ Óêðà¿íè íå ïåðåäáà÷àº îñêàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³
ïðî íàäàííÿ äîçâîëó íà çàòðèìàííÿ, à îñê³ëüêè ÎÑÎÁÀ_2 îñêàðæèâ óõâàëó ñë³ä-
÷îãî ñóää³, ÿêà íå ï³äëÿãàº îñêàðæåííþ â àïåëÿö³éíîìó ïîðÿäêó, ñóääÿ ïîñòàíîâèâ
óõâàëó ïðî â³äìîâó ó â³äêðèòò³ ïðîâàäæåííÿ [4].

Ñèñòåìíå òëóìà÷åííÿ ïîëîæåíü ãëàâè 31 ÊÏÊ Óêðà¿íè äîçâîëÿº ä³éòè
âèñíîâêó, ùî çàêîíîäàâåöü óñòàíîâèâ ïåâí³ îñîáëèâîñò³ àïåëÿö³éíî¿ ïåðåâ³ðêè
óõâàë ñë³ä÷îãî ñóää³, çóìîâëåí³ íàñàìïåðåä õàðàêòåðîì öüîãî âèäó ñóäîâîãî
ð³øåííÿ, íåîáõ³äí³ñòþ íåâ³äêëàäíî¿ ïåðåâ³ðêè éîãî çàêîííîñò³ é îá´ðóíòîâàíîñò³.

Äî îñîáëèâîñòåé ïåðåâ³ðêè òàêèõ óõâàë ñë³ä â³äíåñòè:
à) ñïðîùåíèé ïîðÿäîê ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè áåçïîñåðåäíüî äî àïåëÿ-

ö³éíîãî ñóäó (÷. 1 ñò. 395 ÊÏÊ Óêðà¿íè);
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á) ñêîðî÷åíèé ñòðîê àïåëÿö³éíîãî îñêàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³ – âïðî-
äîâæ ï’ÿòè äí³â ³ç äíÿ ¿¿ îãîëîøåííÿ, à äëÿ îñîáè, ÿêà ïåðåáóâàº ï³ä âàðòîþ, –
ç ìîìåíòó âðó÷åííÿ ¿é êîï³¿ ñóäîâîãî ð³øåííÿ; äëÿ îñîáè, áåç âèêëèêó ÿêî¿
ïîñòàíîâëåíî óõâàëó ñë³ä÷îãî ñóää³ ³ ÿêà ¿¿ îñêàðæóº, – ç äíÿ îòðèìàííÿ íåþ êî-
ï³¿ ñóäîâîãî ð³øåííÿ (÷. 2 ³ ÷. 3 ñò. 395 ÊÏÊ Óêðà¿íè);

â) ñêîðî÷åíèé ñòðîê ðîçãëÿäó àïåëÿö³¿ – íå ï³çí³øå ÿê ÷åðåç òðè äí³ ï³ñëÿ
¿¿ íàäõîäæåííÿ äî ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ (÷. 2 ñò. 422 ÊÏÊ Óêðà¿íè) [5,
ñ. 515–516; 6, ñ. 182].

Íåîáõ³äí³ñòü ö³º¿ âèìîãè ï³äòðèìóºòüñÿ ³ â ì³æíàðîäíî-ïðàâîâèõ àêòàõ.
Òàê, àíàë³ç ºâðîïåéñüêèõ ñòàíäàðò³â çàõèñòó ïðàâ ëþäèíè ïðè îñêàðæåíí³ ñóäîâèõ
ð³øåíü, óõâàëåíèõ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, äîçâîëÿº ãîâîðèòè ïðî ³ñíó-
âàííÿ íèçêè âèìîã äî íàö³îíàëüíîãî çàêîíîäàâñòâà, ùî ðåãóëþº ïåðåãëÿä çàçíà÷åíèõ
âèùå ð³øåíü ñóäó, çîêðåìà äî íèõ íàëåæàòü: íåâ³äêëàäí³ñòü ïåðåãëÿäó; çàáåçïå÷åííÿ
çìàãàëüíîñò³ ïðîöåäóðè ïåðåãëÿäó; îá´ðóíòîâàí³ñòü ñóäîâèõ ð³øåíü âèùî¿ ³íñòàíö³¿.
Ïðè âèð³øåíí³ ïèòàííÿ ïðî â³äïîâ³äí³ñòü ïðîöåäóðè ïåðåãëÿäó êðèòåð³þ íåâ³ä-
êëàäíîñò³ ªÑÏË âðàõîâóº ÷àñ, ùî ìèíóâ ³ç ìîìåíòó ïîäà÷³ ñêàðãè äî ¿¿ âèð³øåííÿ
ïî ñóò³. Â³äïîâ³äíî äî ÷. 2 ñò. 422 ÊÏÊ Óêðà¿íè àïåëÿö³éíà ñêàðãà íà óõâàëè
ñë³ä÷îãî ñóää³ ðîçãëÿäàºòüñÿ íå ï³çí³øå ÿê ÷åðåç òðè äí³ ï³ñëÿ ¿¿ íàäõîäæåííÿ äî
ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ [1, ñ. 146].

Îñîáëèâ³ñòþ àïåëÿö³éíîãî ïîðÿäêó ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî ñóää³
º é òå, ùî íà â³äì³íó â³ä ïîðÿäêó ðîçãëÿäó ñêàðã íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü
ñë³ä÷îãî àáî ïðîêóðîðà, äå ïåðåäáà÷åíà îáîâ’ÿçêîâà ó÷àñòü îñîáè, ÿêà ïîäàëà
ñêàðãó, çã³äíî ç ÷. 4 ñò. 405 ÊÏÊ Óêðà¿íè íåïðèáóòòÿ ñòîð³í àáî ³íøèõ ó÷àñíèê³â
êðèì³íàëüíîãî ïðîâàäæåííÿ äî àïåëÿö³éíîãî ñóäó íå ïåðåøêîäæàº ïðîâåäåííþ
ðîçãëÿäó, ÿêùî òàê³ îñîáè áóëè íàëåæíèì ÷èíîì ïîâ³äîìëåí³ ïðî äàòó, ÷àñ ³ ì³ñ-
öå àïåëÿö³éíîãî ðîçãëÿäó òà íå ïîâ³äîìèëè ïðî ïîâàæí³ ïðè÷èíè ñâîãî íåïðèáóòòÿ.
Ëèøå ó âèïàäêàõ, êîëè äëÿ ó÷àñò³ â ñóäîâå çàñ³äàííÿ íå ïðèáóëè ó÷àñíèêè êðèì³-
íàëüíîãî ïðîâàäæåííÿ, ó÷àñòü ÿêèõ çã³äíî ç âèìîãàìè ÊÏÊ Óêðà¿íè àáî ð³øåííÿì
ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ º îáîâ’ÿçêîâîþ, àïåëÿö³éíèé ðîçãëÿä â³äêëàäàºòüñÿ.

Ùå îäíà îñîáëèâ³ñòü ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ïîëÿãàº â íàñë³äêàõ ïîäàííÿ ñêàðãè. Çã³äíî ç³ ñò. 400 ÊÏÊ Óêðà¿íè ïîäàííÿ
àïåëÿö³éíî¿ ñêàðãè íà âèðîêè àáî óõâàëó ñóäó çóïèíÿº íàáðàííÿ íèìè çàêîííî¿
ñèëè òà ¿õ âèêîíàííÿ, êð³ì âèïàäê³â, óñòàíîâëåíèõ ÊÏÊ Óêðà¿íè. Ïîäàííÿ àïå-
ëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ çóïèíÿº íàáðàííÿ íåþ çàêîííî¿ ñèëè,
àëå íå çóïèíÿº ¿¿ âèêîíàííÿ, êð³ì âèïàäê³â, óñòàíîâëåíèõ ÊÏÊ Óêðà¿íè, ùî
ïîÿñíþºòüñÿ îñîáëèâ³ñòþ ïðåäìåòà îñêàðæåííÿ â àïåëÿö³éí³é ³íñòàíö³¿. Òàê,
çã³äíî ç³ ñò. 534 ÊÏÊ Óêðà¿íè âèïðàâäóâàëüíèé âèðîê àáî ñóäîâå ð³øåííÿ, ùî
çâ³ëüíÿº îáâèíóâà÷åíîãî ç ï³ä âàðòè, âèêîíóþòüñÿ â ö³é ÷àñòèí³ íåãàéíî ï³ñëÿ ¿õ
ïðîãîëîøåííÿ â çàë³ ñóäîâîãî çàñ³äàííÿ. Â³äïîâ³äíî ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè
íà âèðîê ÷è óõâàëó ñóäó ïåðøî¿ ³íñòàíö³¿ íå çóïèíÿº âèêîíàííÿ âèïðàâäóâàëüíîãî
âèðîêó àáî ñóäîâîãî ð³øåííÿ, ùî çâ³ëüíÿº îáâèíóâà÷åíîãî ç-ï³ä âàðòè: îáâèíó-
âàëüíèé âèðîê áåç ïðèçíà÷åííÿ ïîêàðàííÿ; îáâèíóâàëüíèé âèðîê ³ç ïðèçíà÷åííÿì
ïîêàðàííÿ, àëå ç³ çâ³ëüíåííÿì â³ä éîãî â³äáóâàííÿ; îáâèíóâàëüíèé âèðîê ³ç
â³äñòðî÷êîþ éîãî âèêîíàííÿ; îáâèíóâàëüíèé âèðîê ³ç ïðèçíà÷åííÿì ïîêàðàííÿ,
íå ïîâ’ÿçàíîãî ç ïîçáàâëåííÿì âîë³.
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²íø³ âèðîêè àáî óõâàëà ñóäó ïåðøî¿ ³íñòàíö³¿, óõâàëà ñë³ä÷îãî ñóää³ íàáóâàþòü
÷èííîñò³ ï³ñëÿ çàê³í÷åííÿ ñòðîêó ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè, ÿêùî òàêó ñêàðãó
íå áóëî ïîäàíî. Ó ðàç³ ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè ñóäîâå ð³øåííÿ, ÿêùî éîãî íå
ñêàñîâàíî, íàáóâàº ÷èííîñò³ ï³ñëÿ ïðèéíÿòòÿ ð³øåííÿ ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿.
Óõâàëè ñóäó, ñë³ä÷îãî ñóää³, ÿê³ íå ìîæóòü áóòè îñêàðæåíí³, íàáóâàþòü ÷èííîñò³
ç ìîìåíòó îãîëîøåííÿ [7, ñ. 631].

Äëÿ âèçíà÷åííÿ ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³
íåîáõ³äíî âèçíà÷èòè ïåðåë³ê ñóá’ºêò³â, ÿê³ çà êðèì³íàëüíèì ïðîöåñóàëüíèì çàêî-
íîäàâñòâîì ìàþòü ïðàâî ïîäàâàòè òàê³ ñêàðãè. Îäðàçó àêöåíòóºìî óâàãó íà òîìó
ôàêò³, ùî â ïàðàãðàô³ 2 ãëàâè 26 íå âèçíà÷åíî õòî ³ç ó÷àñíèê³â êðèì³íàëüíîãî
ïðîöåñó ³ íà ÿê³ óõâàëè ñë³ä÷îãî ñóää³ ìàº ïðàâî ïîäàâàòè ñêàðãè. Ç öüîãî ïðè-
âîäó â Ëèñò³ Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³
êðèì³íàëüíèõ ñïðàâ “Ïðî äåÿê³ ïèòàííÿ ïîðÿäêó îñêàðæåííÿ ð³øåíü, ä³é ÷è
áåçä³ÿëüíîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ â³ä 9 ëèñòîïàäà 2012 ð. ¹ 1640/
0/4-12 çàçíà÷åíî, ùî “ó öüîìó âèïàäêó ñë³ä êåðóâàòèñÿ ñò. 393 ÊÏÊ Óêðà¿íè.
Äëÿ âèð³øåííÿ ïèòàííÿ ïðî òå, ÷è ìàº îñîáà ïðàâî çâåðòàòèñÿ ³ç àïåëÿö³éíîþ
ñêàðãîþ íà óõâàëó ñë³ä÷îãî ñóää³, íåîáõ³äíî âðàõîâóâàòè, ÷è ñòîñóºòüñÿ îñêàðæóâàíà
óõâàëà ïðàâ, ñâîáîä, ³íøèõ ³íòåðåñ³â îñîáè, ÿêà çâåðòàºòüñÿ ³ç àïåëÿö³éíîþ
ñêàðãîþ”[8].

Çã³äíî ç³ ñò. 393 ÊÏÊ Óêðà¿íè àïåëÿö³éíó ñêàðãó ìàþòü ïðàâî ïîäàòè îáâè-
íóâà÷åíèé, ñòîñîâíî ÿêîãî óõâàëåíî îáâèíóâàëüíèé âèðîê, éîãî çàêîííèé ïðåäñòàâ-
íèê ÷è çàõèñíèê – â ÷àñòèí³, ùî ñòîñóºòüñÿ ³íòåðåñ³â îáâèíóâà÷åíîãî; îáâèíóâà÷åíèé,
ñòîñîâíî ÿêîãî óõâàëåíî âèïðàâäóâàëüíèé âèðîê, éîãî çàêîííèé ïðåäñòàâíèê ÷è
çàõèñíèê – â ÷àñòèí³ ìîòèâ³â ³ ï³äñòàâ âèïðàâäàííÿ; ï³äîçðþâàíèé, îáâèíóâà÷åíèé,
éîãî çàêîííèé ïðåäñòàâíèê ÷è çàõèñíèê; çàêîííèé ïðåäñòàâíèê, çàõèñíèê íåïîâ-
íîë³òíüîãî ÷è ñàì íåïîâíîë³òí³é, ùîäî ÿêîãî âèð³øóâàëîñÿ ïèòàííÿ ïðî çàñòîñó-
âàííÿ ïðèìóñîâîãî çàõîäó âèõîâíîãî õàðàêòåðó, – â ÷àñòèí³, ùî ñòîñóºòüñÿ ³íòåðåñ³â
íåïîâíîë³òíüîãî; çàêîííèé ïðåäñòàâíèê òà çàõèñíèê îñîáè, ùîäî ÿêî¿ âèð³øóâàëîñÿ
ïèòàííÿ ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî õàðàêòåðó; ïðîêóðîð;
ïîòåðï³ëèé àáî éîãî çàêîííèé ïðåäñòàâíèê ÷è ïðåäñòàâíèê – ó ÷àñòèí³, ùî ñòî-
ñóºòüñÿ ³íòåðåñ³â ïîòåðï³ëîãî, àëå â ìåæàõ âèìîã, çàÿâëåíèõ íèìè â ñóä³ ïåðøî¿
³íñòàíö³¿; öèâ³ëüíèé ïîçèâà÷, éîãî ïðåäñòàâíèê àáî çàêîííèé ïðåäñòàâíèê – ó
÷àñòèí³, ùî ñòîñóºòüñÿ âèð³øåííÿ öèâ³ëüíîãî ïîçîâó; öèâ³ëüíèé â³äïîâ³äà÷ àáî
éîãî ïðåäñòàâíèê – ó ÷àñòèí³, ùî ñòîñóºòüñÿ âèð³øåííÿ öèâ³ëüíîãî ïîçîâó;
ïðåäñòàâíèê þðèäè÷íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, – ó ÷àñòèí³,
ùî ñòîñóºòüñÿ ³íòåðåñ³â þðèäè÷íî¿ îñîáè; ô³çè÷íà àáî þðèäè÷íà îñîáà – ó ÷àñòèí³,
ùî ñòîñóºòüñÿ ¿¿ ³íòåðåñ³â ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ïðî äîëþ ðå÷îâèõ äîêàç³â,
äîêóìåíò³â, ÿê³ áóëè íàäàí³ ñóäó; òðåòÿ îñîáà – ó ÷àñòèí³, ùî ñòîñóºòüñÿ ¿¿
³íòåðåñ³â ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ïðî ñïåö³àëüíó êîíô³ñêàö³þ; ³íø³ îñîáè ó
âèïàäêàõ, ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè.

Ó íàâåäåí³é ñòàòò³ ïåðåäáà÷åíèé äîñèòü øèðîêèé òà âè÷åðïíèé ïåðåë³ê
ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê³ ìîæóòü ïîäàâàòè àïåëÿö³éíó ñêàðãó
³ ç ïðèâîäó ÿêèõ óõâàë ñë³ä÷îãî ñóää³ ÷è ñóäó. Ïðîòå ç öüîãî ïåðåë³êó íåîáõ³äíî
âèêëþ÷èòè îñ³á, ÿê³ ìàþòü ïðàâî ïîäàâàòè àïåëÿö³éíó ñêàðãó ñòîñîâíî óõâàë
ñë³ä÷îãî ñóää³, ñóäó, ùî íå º â äàíîìó âèïàäêó ïðåäìåòîì îñêàðæåííÿ.
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Çà íàñë³äêàìè àïåëÿö³éíîãî ðîçãëÿäó çà ñêàðãîþ íà óõâàëó ñë³ä÷îãî ñóää³
ñóä àïåëÿö³éíî¿ ³íñòàíö³¿ ìàº ïðàâî çàëèøèòè óõâàëó áåç çì³í àáî ñêàñóâàòè ¿¿ ³
ïîñòàíîâèòè íîâó. Òàê, çà ñòàòèñòè÷íèìè äàíèìè ó 2018 ð., ê³ëüê³ñòü ïåðåãëÿíóòèõ
óõâàë ñë³ä÷èõ ñóää³â çà àïåëÿö³éíèìè ñêàðãàìè (çà ê³ëüê³ñòþ îñ³á) ñòàíîâèòü –
23 499, ç íèõ: çàëèøåíî áåç çì³í – 15 119 óõâàë (64 %); ñêàñîâàíî ³ç ïîñòàíîâëåííÿì
íîâî¿ – 8 291 óõâàë (35 %)[9]. Ïðîòå â ñóäîâ³é ïðàêòèö³ ï³ä ÷àñ ðîçãëÿäó ñêàðã
íà óõâàëè ñë³ä÷îãî ñóää³ äîñèòü ÷àñòî âèíèêàþòü ïèòàííÿ ïðî ìîæëèâ³ñòü ñóäó
àïåëÿö³éíî¿ ³íñòàíö³¿ ïðè ñêàñóâàíí³ óõâàëè ñë³ä÷îãî ñóää³ ðîçãëÿäàòè ñêàðãó íà
ð³øåííÿ, ä³þ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî, ïðîêóðîðà ïî ñóò³. ×àñòèíà 3 ñò. 407 ÊÏÊ
Óêðà¿íè íå ïåðåäáà÷àº çà íàñë³äêàìè ðîçãëÿäó àïåëÿö³éíî¿ ñêàðãè íà óõâàëó
ñë³ä÷îãî ñóää³ ïðàâà íàïðàâèòè ñêàðãó íà íîâèé ñóäîâèé ðîçãëÿä äî ñóäó ïåðøî¿
³íñòàíö³¿.

Îäíàê, ÿêùî ñóä ïåðøî¿ ³íñòàíö³¿ ïîâåðíóâ ñêàðãó àáî â³äìîâèâ ó â³äêðèòò³
ïðîâàäæåííÿ íà ï³äñòàâ³ ÷. 2 ÷è 4 ñò. 304 ÊÏÊ Óêðà¿íè, òîáòî ôàêòè÷íî ñêàðãó
ïî ñóò³ íå ðîçãëÿäàâ, àïåëÿö³éíèé ñóä ñêàñîâóþ÷è òàêó óõâàëó ðîçãëÿäàþ÷è
ñêàðãó îñîáè ïî ñóò³, ïîçáàâëÿº ó÷àñíèê³â ñóäîâîãî ðîçãëÿäó ìîæëèâîñò³ îñêàð-
æåííÿ, îñê³ëüêè óõâàëè àïåëÿö³éíîãî ñóäó, ïðèéíÿò³ çà íàñë³äêàìè ðîçãëÿäó
óõâàë ñë³ä÷îãî ñóää³, îñêàðæåííþ íå ï³äëÿãàþòü[10].

Âèâ÷àþ÷è öå ïèòàííÿ, Ä. ². Êëåïêà àêöåíòóº óâàãó íà òîìó, ùî íà â³äì³íó
â³ä ï. 3 ³ 6 ÷. 1 ñò. 407 ÊÏÊ Óêðà¿íè, â ÿêèõ çàçíà÷åíî, ùî çà ðåçóëüòàòàìè
ðîçãëÿäó ñêàðãè íà óõâàëó ñóäó ïåðøî¿ ³íñòàíö³¿ êîëåã³ÿ ñóää³â âïðàâ³ ñêàñóâàòè
óõâàëó ç ïðèçíà÷åííÿì íîâîãî ñóäîâîãî ðîçãëÿäó ó ñóä³ ïåðøî¿ ³íñòàíö³¿ àáî
ñêàñóâàòè òà ïîñòàíîâèòè íîâó óõâàëó, â ÷. 3 ñò. 407 ÊÏÊ Óêðà¿íè íå êîíêðåòèçîâàíî,
ÿêó ñàìå óõâàëó âïðàâ³ ïîñòàíîâèòè àïåëÿö³éíèé ñóä çà óìîâè ñêàñóâàííÿ óõâàëè
ñë³ä÷îãî ñóää³ ñóäó ïåðøî¿ ³íñòàíö³¿. Òîìó íà ïðàêòèö³ òðàïëÿþòüñÿ íåïîîäèíîê³
âèïàäêè, êîëè àïåëÿö³éíèì ñóäîì ñêàðãà ïîâåðòàºòüñÿ äî ñóäó ïåðøî¿ ³íñòàíö³¿
íà íîâèé ðîçãëÿä ñë³ä÷èì ñóääåþ[1, ñ. 148–149].

Òàêèì ÷èíîì, ç àíàë³çó íîðì ÊÏÊ Óêðà¿íè, à òàêîæ íàóêîâî¿ ë³òåðàòóðè
âèïëèâàº, ùî ïðîöåñóàëüíèé ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³ ìàº ñâî¿
îñîáëèâîñò³, à ñàìå: çàêîíîäàâåöü ïåðåäáà÷èâ ñïðîùåíèé ïîðÿäîê ïîäàííÿ àïåëÿ-
ö³éíî¿ ñêàðãè îäðàçó äî ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿, à òàêîæ ñïðîùåíèé ïîðÿäîê
¿¿ ðîçãëÿäó â ñóä³; âðàõîâóþ÷è ðîçóìí³ ñòðîêè, â³äâåäåíí³ äëÿ äîñóäîâîãî ðîçñë³äó-
âàííÿ, äëÿ àïåëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ â³äâåäåíî íàéêîðîòøèé
ñòðîê (ï’ÿòü äí³â) äëÿ ¿¿ ïîäàííÿ, ùî ïî÷èíàºòüñÿ ç äíÿ îãîëîøåííÿ ñêàðãè; ïî-
äàííÿ àïåëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ íå çóïèíÿº ¿¿ âèêîíàííÿ.
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PROCEDURAL ORDER OF APPEAL AGAINST THE DECISION OF THE
INVESTIGATING JUDGE DURING THE PRE-CASE INVESTIGATION

The institute of appealing the investigative judge’s rulings during a pre-trial
investigation is one way of exercising judicial review by reviewing a court decision by
a higher court. The importance of a person’s right to judicial protection is confirmed
by the consolidation of such a right in criminal procedural law and international
documents. The Criminal Procedure Code of Ukraine sets out a clear list of the
investigative judge’s decisions that may be appealed during the pre-trial investigation
on appeal. Accordingly, complaints against other rulings of the investigating judge are
not subject to appeal and objections to them may be filed during the preparatory
proceedings in court.

The analysis of the scientific literature indicates that it is inappropriate to
consolidate at the legislative level an exhaustive list of decisions of the investigating
judge to be challenged during the pre-trial investigation. Therefore, criminal procedural
legislation needs to be improved.

Attention is drawn to the fact that, in practice, it is often difficult to determine
the subject matter of an appeal against the decision of the investigating judge, and
therefore the judge decides to refuse to open the proceedings.

The legislator established certain features of the appellate review of the rulings
of the investigating judge, which are conditioned by the nature of this type of court
decision and the need for urgent verification of its lawfulness and validity. Specifically,
the review of such rulings should include the simplified procedure for lodging an
appeal directly with the court of appeal, the shorter term of appeal against the
decision of the investigating judge, and the shorter term for examining the appeal.

Another peculiarity of the appeal procedure for investigating appeals against the
orders of the investigating judge is that, unlike the procedure for examining appeals
against the decision, actions or omissions of the investigator or prosecutor, which
provides for mandatory participation of the complainant, the non-attendance of parties
or other participants in criminal proceedings the appellate court shall not interfere
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with the proceedings if such persons have been duly informed of the date, time and
place of the appeal and have failed to give reasons for their non-attendance. Only in
cases where the participants of the criminal proceedings, whose participation is
obligatory according to the requirements of the CPC of Ukraine or the decision of the
court of appeal, are not obliged to attend the court session, the appeal is postponed.

Keywords: the investigating judge, appealing the investigative judge’s rulings,
pre-trial investigation, judicial control, investigator, prosecutor, participants in criminal
proceedings.

Îòðèìàíî: 22.10.2019
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ÃÀÐÀÍÒ²¯ ÏÐÀÂÎÂÎ¯ ÇÀÕÈÙÅÍÎÑÒ² ÑË²Ä×ÈÕ Ï²Ä ×ÀÑ
ÇÄ²ÉÑÍÅÍÍß ÍÈÌÈ ÏÐÎÖÅÑÓÀËÜÍÎ¯ Ä²ßËÜÍÎÑÒ²:

ÏÐÎÁËÅÌÈ ÑÜÎÃÎÄÅÍÍß

Ñòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ãàðàíò³é ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ
ï³ä ÷àñ çä³éñíåííÿ íèìè ïðîöåñóàëüíî¿ ä³ÿëüíîñò³. Ïðîàíàë³çîâàíî ïðàâîâ³ íîðìè,
ó ÿêèõ âèçíà÷åíî ãàðàíò³¿ ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³ òà íåçàëåæíîñò³ ñë³ä÷èõ.
Âèçíà÷åíî êîëî ïðîáëåìíèõ ïèòàíü, ÿê³ íåãàòèâíî ïîçíà÷àþòüñÿ íà ä³ÿëüíîñò³
ñë³ä÷èõ. Ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿ ç óäîñêîíàëåííÿ êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàêîíîäàâñòâà ùîäî ïîñèëåííÿ ïðîöåñóàëüíèõ ãàðàíò³é ä³ÿëüíîñò³
ñë³ä÷èõ ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Êëþ÷îâ³ ñëîâà: ñë³ä÷èé, ñàìîñò³éí³ñòü ñë³ä÷îãî, íåçàêîííå âòðó÷àííÿ,
îñêàðæåííÿ ð³øåíü, ïðîöåñóàëüí³ ãàðàíò³¿, ïîâíîâàæåííÿ.

Ãàðàíò³¿ ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä ÷àñ çä³éñíåííÿ íèìè ïðîöåñóàëüíî¿
ä³ÿëüíîñò³ º îñíîâíîþ óìîâîþ åôåêòèâíîãî êðèì³íàëüíîãî  ïðîâàäæåííÿ. Ïðîòå
â óìîâàõ ñüîãîäåííÿ íåäîñêîíàë³ñòü ïåâíèõ ïîëîæåíü êðèì³íàëüíîãî ïðîöåñóàëü-
íîãî çàêîíîäàâñòâà, îáìåæåííÿ ñàìîñò³éíîñò³ ñë³ä÷èõ ó ïðèéíÿòò³ ïðîöåñóàëüíèõ
ð³øåíü òà ïðîâåäåíí³ ïðîöåñóàëüíèõ ä³é, ïåðåâàíòàæåííÿ ñë³ä÷èõ ï³äðîçä³ë³â
ñâ³ä÷èòü ïðî íèçêó ïðîáëåì ó ö³é ñôåð³, ÿê³ ñòâîðþþòü íå ëèøå ïåðåïîíè íà
øëÿõó ðåàë³çàö³¿ êîæíèì ñë³ä÷èì ñâî¿õ ïðîöåñóàëüíèõ ïîâíîâàæåíü ó ðîçñë³äóâàíí³
çëî÷èí³â, à é ïðèçâîäèòü äî ³ñíóâàííÿ íà äîñóäîâèõ ñòàä³ÿõ êðèì³íàëüíîãî ñóäî-
÷èíñòâà ïåâíèõ ïåðåêðó÷åíü ùîäî ðîçóì³ííÿ îñíîâíîãî ïðèçíà÷åííÿ ñë³ä÷îãî,
éîãî ì³ñöÿ òà ðîë³ â ñèñòåì³ ïðàâîîõîðîííèõ îðãàí³â, ùî çàãàëîì çàâàæàº äîñÿã-
íåííþ çàãàëüíèõ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ. Óêàçàíå çóìîâëþº
àêòóàëüí³ñòü ³ âàæëèâ³ñòü íàóêîâîãî äîñë³äæåííÿ øèðîêîãî êîëà ïèòàíü, ïîâ’ÿçàíèõ
³ç ïðîáëåìîþ ãàðàíòóâàííÿ ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä ÷àñ çä³éñíåííÿ
íèìè ïðîöåñóàëüíî¿ ä³ÿëüíîñò³.

Ñë³ä çàóâàæèòè, ùî îêðåì³ ïèòàííÿ, ÿê³ ñòîñóþòüñÿ ãàðàíòóâàííÿ ïðàâîâî¿
çàõèùåíîñò³ ñë³ä÷èõ, äîñë³äæóâàëèñÿ â ðîáîòàõ â÷åíèõ-þðèñò³â, à ñàìå: Î.Â. Áàóë³íà,
Â.À. Áóäí³êîâà, Î.Î. Âëàñîâà, Å.². Âîðîí³íà, ².Ä. Ãîí÷àðîâà, À.Ï. Ãóëÿºâà,
À.ß. Äóáèíñüêîãî, Â.Ñ. Çåëåíåöüêîãî, Í.Ñ. Êàðïîâà, À.Î. Êëåéíà, Â.Ò. Ìàëÿðåíêà,
Î.Ð. Ìèõàéëåíêà, Ì.Ì. Ìèõåºíêà, Î.À. Ñîëäàòåíêî, Â.Â. Øèìàíîâñüêîãî òà
³íøèõ. Ïðîòå íåçâàæàþ÷è íà âåëèêó ê³ëüê³ñòü íàóêîâèõ ïðàöü çà çàçíà÷åíèì
íàïðÿìîì, ïðàêòè÷íà ðåàë³çàö³ÿ íèçêè ïèòàíü, ïîâ’ÿçàíèõ ³ç ö³ºþ ïðîáëåìîþ,
çàëèøàºòüñÿ äàëåêîþ â³ä âèð³øåííÿ.
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Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ãàðàíò³é ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä
÷àñ çä³éñíåííÿ íèìè ïðîöåñóàëüíî¿ ä³ÿëüíîñò³, ç’ÿñóâàííÿ ïðîáëåìíèõ ïèòàíü
òà çàïðîïîíóâàííÿ øëÿõ³â ¿õ âèð³øåííÿ.

Çàãàëîì âàðòî çàçíà÷èòè, ùî âàæëèâèì ÷èííèêîì ðåàëüíîãî çàáåçïå÷åííÿ
åôåêòèâíîñò³ ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ ñë³ä÷îãî º ãàðàíòóâàííÿ, ÿêå â³äáóâàºòüñÿ
çà äîïîìîãîþ ñïåöèô³÷íèõ çàñîá³â – ãàðàíò³é, ùî ñïðèÿþòü áåçïåðåøêîäí³é
ðåàë³çàö³¿ íèì ñâî¿õ ïðàâ òà îáîâ’ÿçê³â, çä³éñíþþ÷è éîãî çàõèñò â³ä ìîæëèâèõ
ïðîòèïðàâíèõ â÷èíê³â ³ íåáàæàíèõ ä³ÿíü ³ççîâí³. Öå ïîâ’ÿçàíî ïåðåäîâñ³ì ³ç
ðåàë³çàö³ºþ ñë³ä÷èìè ïðîöåñóàëüíèõ ïîâíîâàæåíü.

Ó Âåëèêîìó òëóìà÷íîìó ñëîâíèêó ñó÷àñíî¿ óêðà¿íñüêî¿ ìîâè þðèäè÷í³ ãà-
ðàíò³¿ âèçíà÷àþòüñÿ ÿê çàêîíîäàâ÷î çàêð³ïëåí³ çàñîáè îõîðîíè ïðàâ òà ñâîáîä
ãðîìàäÿí, ñïîñîáè ¿õ ðåàë³çàö³¿, à òàêîæ çàñîáè îõîðîíè ïðàâîïîðÿäêó, ³íòåðåñ³â
ñóñï³ëüñòâà é äåðæàâè [1, c. 177].

Íåîáõ³äíî íàãîëîñèòè, ùî íàóêîâîìó çàãàëó áðàêóº îäíîñòàéíîñò³ ùîäî
ïîíÿòòÿ “ãàðàíò³¿” òà ¿õ âèä³â, ÷åðåç ùî âèñëîâëþâàëèñÿ ð³çí³ ïîãëÿäè. Ãàðàíò³¿
ðîçãëÿäàëèñÿ ÿê åëåìåíò ïðàâîâî¿ ñèñòåìè. ¯õ ïîâ’ÿçóâàëè ç ³íøèìè ïîíÿòòÿìè,
òàêèìè ÿê ì³ðà îõîðîíè, ì³ðà ïðàâîâîãî çàõèñòó, þðèäè÷íà â³äïîâ³äàëüí³ñòü.
Âîíè âèâ÷àëèñÿ ÿê ñàìîñò³éíà êàòåãîð³ÿ, ùî ìàº ñâî¿ ðèñè, îá’ºêò, à òàêîæ ñèñòå-
ìó, ñòðóêòóðó òà ìåòîäè ðåàë³çàö³¿ [2, ñ. 294]. Ãàðàíò³¿ ðîçãëÿäàëèñÿ ÿê åëåìåíò
ïðàâîâîãî ñòàòóñó. ¯õ îòîòîæíþâàëè ³ç çàñîáàìè (ñïîñîáàìè) ä³ÿëüíîñò³ ùîäî
çàáåçïå÷åííÿ ðåàë³çàö³¿, îõîðîíè òà çàõèñòó ïðàâ ãðîìàäÿí.

Àíàë³çóþ÷è ïèòàííÿ ãàðàíò³é â êîíòåêñò³ íàøî¿ ïðîáëåìàòèêè, ââàæàºìî çà
äîö³ëüíå ñèñòåìàòèçóâàòè ¿õ çà òàêèìè êðèòåð³ÿìè:

1) ãàðàíò³¿ çàáåçïå÷åííÿ ïðàâ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ. Äî
íèõ ñë³ä â³äíåñòè: ïîâàãó äî ëþäñüêî¿ ã³äíîñò³; çàáåçïå÷åííÿ íà ñâîáîäó òà îñîáèñòó
íåäîòîðêàíí³ñòü; íåäîòîðêàíí³ñòü æèòëà ÷è ³íøî¿ âëàñíîñò³ îñîáè; òàºìíèöþ
ñï³ëêóâàííÿ; íåâòðó÷àííÿ ó ïðèâàòíå æèòòÿ; íåäîòîðêàíí³ñòü ïðàâà âëàñíîñò³;
ïðåçóìïö³þ íåâèíóâàòîñò³ òà çàáåçïå÷åííÿ äîâåäåíîñò³ âèíè; ñâîáîäó â³ä ñàìî-
âèêðèòòÿ òà ïðàâî íå ñâ³ä÷èòè ïðîòè áëèçüêèõ ðîäè÷³â òà ÷ëåí³â ñ³ì’¿; çàáîðîíó
äâ³÷³ ïðèòÿãóâàòè äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà îäíå é òåæ ñàìå ïðàâîïîðó-
øåííÿ; çàáåçïå÷åííÿ ïðàâà íà çàõèñò; çàáåçïå÷åííÿ ïðàâà íà îñêàðæåííÿ ïðîöå-
ñóàëüíèõ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³;

2) ãàðàíò³¿, ñïðÿìîâàí³ íà çàáåçïå÷åííÿ íàëåæíîãî äîñóäîâîãî ðîçñë³äóâàííÿ
(âåðõîâåíñòâî ïðàâà; çàêîíí³ñòü, ð³âí³ñòü ïåðåä çàêîíîì ³ ñóäîì; äîñòóï äî ïðà-
âîñóääÿ òà îáîâ’ÿçêîâ³ñòü ñóäîâèõ ð³øåíü, çìàãàëüí³ñòü ñòîð³í, ïóáë³÷í³ñòü, äèñïî-
çèòèâí³ñòü; äîòðèìàííÿ ðîçóìíèõ ñòðîê³â òîùî);

3) ãàðàíò³¿, ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä ÷àñ çä³éñíåííÿ íèìè ïðîöåñóàëü-
íî¿ ä³ÿëüíîñò³. Ñàìå íà öèõ ãàðàíò³ÿõ áóäå çîñåðåäæåíà íàøà îñíîâíà óâàãà.

Íà äóìêó Î.Î. Ëèñåöüêîãî, äî ïðîöåñóàëüíèõ ãàðàíò³é ä³ÿëüíîñò³ ñë³ä÷îãî
íàëåæàòü: îñîáèñòà â³äïîâ³äàëüí³ñòü ñë³ä÷îãî çà çàêîíí³ñòü òà ñâîº÷àñí³ñòü çä³é-
ñíåííÿ ïðîöåñóàëüíèõ ä³é (÷. 1 ñò. 40); ñâîáîäà îö³íêè äîêàç³â (÷. 1 ñò. 94); ïðàâî
äàâàòè äîðó÷åííÿ ùîäî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òà íåãëàñíèõ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é â³äïîâ³äíèì îïåðàòèâíèì ï³äðîçä³ëàì (ï. 3 ÷. 2 ñò. 40); ïðàâî
çâåðíóòèñÿ äî êåð³âíèêà îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ ó âèïàäêàõ â³äìîâè
ïðîêóðîðà ó ïîãîäæåíí³ êëîïîòàííÿ ñë³ä÷îãî äî ñë³ä÷îãî ñóää³ ïðî çàñòîñóâàííÿ
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çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é ÷è íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é (÷. 3 ñò. 40); îáîâ’ÿçêîâ³ñòü âèêî-
íàííÿ çàêîííèõ âèìîã òà ïðîöåñóàëüíèõ ð³øåíü ñë³ä÷îãî îðãàíàìè äåðæàâíî¿
âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äïðèºìñòâàìè, óñòàíîâàìè òà îðãàí³-
çàö³ÿìè, ñëóæáîâèìè îñîáàìè, ³íøèìè ô³çè÷íèìè îñîáàìè (÷. 5 ñò. 40) [3, ñ. 68–
69].

Î.Þ. Òàòàðîâ äî ãàðàíò³é, ñïðÿìîâàíèõ íà çàáåçïå÷åííÿ ä³ÿëüíîñò³ ñë³ä÷èõ
â³äíîñèòü: ïåðåäáà÷åíó çàêîíîì ïðîöåäóðó äîñóäîâîãî ðîçñë³äóâàííÿ; çàáîðîíó
âòðó÷àííÿ ó ïðîöåñóàëüíó ä³ÿëüí³ñòü ñë³ä÷îãî, â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ
ïåðåøêîä éîãî ä³ÿëüíîñò³; óñòàíîâëåíèé çàêîíîì ïîðÿäîê ïðèçíà÷åííÿ ñë³ä÷îãî
íà ïîñàäó, ïðèòÿãíåííÿ éîãî äî â³äïîâ³äàëüíîñò³ òà çâ³ëüíåííÿ; íàëåæíå (³ íåçàëåæíå
â³ä êåð³âíèê³â òåðèòîð³àëüíèõ îðãàí³â) ìàòåð³àëüíå òà ñîö³àëüíå çàáåçïå÷åííÿ;
ìîæëèâ³ñòü îñêàðæåííÿ ïðîöåñóàëüíèõ ð³øåíü ³ âêàç³âîê êåð³âíèêà îðãàíó ðîç-
ñë³äóâàííÿ òà ïðîêóðîðà òîùî [4, ñ. 69].

Íà ï³äñòàâ³ àíàë³çó ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ìè ä³éøëè âèñíîâêó, ùî
ãàðàíò³¿ ä³ÿëüíîñò³ ñë³ä÷èõ ó êðèì³íàëüíîìó ïðîâàäæåíí³ – öå ïåðåäáà÷åí³ êðèì³-
íàëüíèì ïðîöåñóàëüíèì çàêîíîäàâñòâîì Óêðà¿íè, ïðàâîâ³ çàñîáè, ñïîñîáè òà óìîâè,
ÿê³ â êîìïëåêñ³ çàáåçïå÷óþòü ìîæëèâ³ñòü ðåàë³çàö³¿ ïîñòàâëåíèõ ïåðåä ñë³ä÷èì
çàâäàíü, ôóíêö³é ³ ïîâíîâàæåíü. Òåîðåòè÷íî ¿õ ìîæíà ïîä³ëèòè íà ïðîöåñóàëüí³
ãàðàíò³¿, ÿê³ âèçíà÷åí³ â ÊÏÊ Óêðà¿íè, òà  íåïðîöåñóàëüí³. Äî îñíîâíèõ
ïðîöåñóàëüíèõ ãàðàíò³é ä³ÿëüíîñò³ ñë³ä÷èõ ñë³ä â³äíåñòè: ïðàâîâ³ íîðìè, ó ÿêèõ
çàêð³ïëåíî ïðîöåñóàëüí³ ïîâíîâàæåííÿ ñë³ä÷èõ; ïåðåäáà÷åíèé çàêîíîì ïîðÿäîê
äîñóäîâîãî ðîçñë³äóâàííÿ; â³äïîâ³äàëüí³ñòü çà íåïîâàãó äî ñë³ä÷îãî òà çà íåçàêîííå
âòðó÷àííÿ â éîãî ïðîöåñóàëüíó ä³ÿëüí³ñòü, â÷èíåííÿ ïåðåøêîä éîãî ä³ÿëüíîñò³ ç
ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü, íåâèêîíàííÿ ïðîöåñóàëüíèõ ð³øåíü
òà çàêîííèõ âèìîã ñë³ä÷îãî; ïðàâî íà îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³
ïðîêóðîðà òà êåð³âíèêà îðãàíó ðîçñë³äóâàííÿ. Äî íåïðîöåñóàëüíèõ ä³é ìè â³äíîñè-
ìî: êàäðîâå, ãðîøîâå, ìàòåð³àëüíå òà ñîö³àëüíå çàáåçïå÷åííÿ ñë³ä÷èõ Íàö³îíàëüíî¿
ïîë³ö³¿.

Ïåðåäîâñ³ì ñë³ä ðîçãëÿíóòè ò³ ïðîöåñóàëüí³ ãàðàíò³¿ ñë³ä÷èõ, ï³ä ÷àñ ðåàë³çàö³¿
ÿêèõ ïîñòàº íàéá³ëüøå ïðîáëåìíèõ ïèòàíü.

Òàê, îäí³ºþ ç îñíîâíèõ êàòåãîð³é, ç ÿêèìè ïîâ’ÿçóþòüñÿ ãàðàíò³¿ çàáåçïå÷åííÿ
ïðîöåñóàëüíîãî ñòàòóñó ñë³ä÷îãî º éîãî ïðîöåñóàëüíà ñàìîñò³éí³ñòü òà íåçàëåæí³ñòü.
Â³äïîâ³äíî äî ÷. 5 ñò. 40 ÊÏÊ Óêðà¿íè, ñë³ä÷èé, çä³éñíþþ÷è ñâî¿ ïîâíîâàæåííÿ,
º ñàìîñò³éíèì ó ñâî¿é ïðîöåñóàëüí³é ä³ÿëüíîñò³, âòðó÷àííÿ â ÿêó îñ³á, ùî íå
ìàþòü íà òå çàêîííèõ ïîâíîâàæåíü, çàáîðîíÿºòüñÿ.

Ó ÷èííîìó ÊÏÊ ðåàë³çàö³ÿ ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³ ñë³ä÷îãî çàáåçïå-
÷óºòüñÿ òàêèìè ïîâíîâàæåííÿìè: 1) ïðàâîì âèìàãàòè â³ä îðãàí³â äåðæàâíî¿ âëàäè,
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äïðèºìñòâ, óñòàíîâ, îðãàí³çàö³é, ñëóæáîâèõ îñ³á,
³íøèõ ô³çè÷íèõ îñ³á âèêîíàííÿ ñâî¿õ çàêîííèõ âèìîã òà ïðîöåñóàëüíèõ ð³øåíü
(÷. 5 ñò. 40 ÊÏÊ); 2) ïðàâîì çâåðòàòèñÿ äî êåð³âíèêà îðãàíó äîñóäîâîãî ðîçñë³äó-
âàííÿ â ðàç³ â³äìîâè ïðîêóðîðîì ïîãîäèòè êëîïîòàííÿ ñë³ä÷îãî äî ñë³ä÷îãî ñóää³
ïðî çàñòîñóâàííÿ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ïðîâåäåííÿ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ÷è íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) (÷. 3 ñò. 40 ÊÏÊ);
3) ïðàâîì îñêàðæåííÿ áóäü-ÿêèõ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ïðîêóðîðà ï³ä ÷àñ
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äîñóäîâîãî ðîçñë³äóâàííÿ, ÿê³ áóëè ïðèéíÿò³ àáî â÷èíåí³ â â³äïîâ³äíîìó äîñóäîâîìó
ïðîâàäæåíí³, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ ÊÏÊ (ñò. 311 ÊÏÊ).

Ïðîòå, ÿê ñëóøíî çàçíà÷àþòü ². Â.  Áàñèñòà òà Á.Â. Ùóð, äî ñüîãîäí³ ïîëîæåííÿ
÷èííîãî çàêîíîäàâñòâà ïðî ïðîöåñóàëüíó íåçàëåæí³ñòü òà ñàìîñò³éí³ñòü º á³ëüø
äåêëàðàòèâíèìè, í³æ òàêèìè, ùî ìàþòü ðåàëüíå âò³ëåííÿ ó ñó÷àñíèõ ïðàêòè÷íèõ
ðåàë³ÿõ. Íà îá´ðóíòóâàííÿ ñâî¿õ òâåðäæåíü íàóêîâö³ çä³éñíèëè íèçêó ñîö³îëîã³÷íèõ
äîñë³äæåíü ç ìåòîþ ê³ëüê³ñíîãî ðîçóì³ííÿ öèõ ïðîöåñ³â. Çîêðåìà, ç 405 îïèòàíèõ
ñë³ä÷èõ ÎÂÑ 294 (48 %) óêàçàëè íà â³äñóòí³ñòü ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³, ÿêà
º îäí³ºþ ç ãîëîâíèõ ïðîáëåì äîñóäîâîãî ïðîâàäæåííÿ [5, ñ.144–145]. Âèêëàäåíå
âèùå òàêîæ ï³äòâåðäæóºòüñÿ ñîö³îëîã³÷íèì îïèòóâàííÿì ïðàö³âíèê³â ñë³ä÷èõ
Íàö³îíàëüíî¿ ïîë³ö³¿, ïðîâåäåíèì Â.Ã. Äðîçä. Íà ö³é îñíîâ³ àâòîðêà ðîáèòü âè-
ñíîâîê ïðî ôîðìàëüíèé õàðàêòåð ïîëîæåíü êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíî-
äàâñòâà ùîäî ñàìîñò³éíîñò³ ñë³ä÷îãî. Íà öå âêàçàëè 89 % îïèòàíèõ ñë³ä÷èõ, ï³ä-
êðåñëþþ÷è òîé ôàêò, ùî ¿õ ñàìîñò³éí³ñòü, ïåðåäáà÷åíà êðèì³íàëüíèì ïðîöåñóàëüíèì
çàêîíîäàâñòâîì Óêðà¿íè, º ôîðìàëüíîþ, ùî íåãàòèâíî ïîçíà÷àºòüñÿ ÿê íà ÿêîñò³
äîñóäîâîãî ðîçñë³äóâàííÿ çîêðåìà, òàê ³ íà âèêîíàíí³ çàâäàíü êðèì³íàëüíîãî
ïðîâàäæåííÿ çàãàëîì [6, ñ. 36]. Öå âèïëèâàº ç âèð³øàëüíî¿ ðîë³ ïðîêóðîðà ïðè
ïðèéíÿòò³ ïðàêòè÷íî óñ³õ ïðîöåñóàëüíèõ ð³øåíü ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ,
çîêðåìà, ïî÷èíàþ÷è â³ä ïîãîäæåííÿ ìàéæå êîæíîãî êëîïîòàííÿ ³ çàê³í÷óþ÷è
çàòâåðäæåííÿì îáâèíóâàëüíîãî àêòà, êëîïîòàííÿ ïðî çàñòîñóâàííÿ ïðèìóñîâèõ
çàõîä³â ìåäè÷íîãî ÷è âèõîâíîãî õàðàêòåðó.

ßê ñëóøíî çàçíà÷àº Î.Â. Çàéöåâ, ñüîãîäí³ ñë³ä÷èé ñàìîñò³éíî íå ïðèéìàº
ð³øåííÿ, à ëèøå âèêîíóº âñ³ âêàç³âêè ïðîêóðîðà òà êåð³âíèêà îðãàíó äîñóäîâîãî
ðîçñë³äóâàííÿ. ×àñòî ñë³ä÷èé âèêîíóº âñå, ùî ðàäèòü ïðîêóðîð, ³íîä³ íàâ³òü çà-
ì³ñòü ñâîãî ïðîöåñóàëüíîãî êåð³âíèêà [7, ñ. 210]. Á³ëüøå òîãî, ñò. 381-1 ÊÊ Óê-
ðà¿íè ïåðåäáà÷àº êðèì³íàëüíó â³äïîâ³äàëüí³ñòü ñë³ä÷îãî çà óìèñíå ñèñòåìàòè÷íå
íåâèêîíàííÿ çàêîííèõ âêàç³âîê ïðîêóðîðà, íàäàíèõ íèì ïèñüìîâî â óñòàíîâëåíîìó
Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè ïîðÿäêó, ïðè çä³éñíåíí³ êðèì³-
íàëüíîãî ïðîâàäæåííÿ. Ââàæàºìî, ùî òàêå îáìåæåííÿ ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³
é íåçàëåæíîñò³ ñë³ä÷îãî çà ðàõóíîê çá³ëüøåííÿ ðîë³ ïîâíîâàæåíü ïðîêóðîðà ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ïðèçâîäèòü äî íåãàòèâíèõ íàñë³äê³â, ùî âèðàæàþòüñÿ
â òèñêó íà ñë³ä÷èõ ç áîêó ïðîêóðîðà, çíèæåííÿ ÿêîñò³ ðîçñë³äóâàííÿ é, ÿê íàñë³-
äîê, äî çðîñòàííÿ çëî÷èííîñò³ â äåðæàâ³. Êð³ì òîãî,  ÷èííèé ïðîöåñóàëüíèé ìå-
õàí³çì çàéâîãî ïîãîäæåííÿ êëîïîòàíü ñë³ä÷îãî – óñêëàäíþº ¿õ ðîáîòó, à ÷àñîì ³
ñòâîðþº ïîëå äëÿ íåïðàâîâèõ ä³é, çëîâæèâàíü ç áîêó ïðîêóðîðà. Òîìó ç ìåòîþ
âèð³øåííÿ ö³º¿ ïðîáëåìàòèêè ââàæàºìî ñëóøíîþ ïîçèö³þ Â.Ã. Äðîçä ùîäî
âèêëþ÷åííÿ ç êîëà ïîâíîâàæåíü ïðîêóðîðà éîãî êîíòðîëüíî-íàãëÿäîâó ä³ÿëüí³ñòü
ç ïèòàííÿ ïîãîäæåííÿ êëîïîòàíü ñë³ä÷îãî ó ñë³ä÷îãî ñóää³ ùîäî çàñòîñóâàííÿ çà-
õîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ïðîâåäåííÿ ³íøèõ ïðîöåñóàëüíèõ
ä³é, ÿê³ ïîòðåáóþòü â³äïîâ³äíîãî äîçâîëó ñë³ä÷îãî ñóää³, ñóäó, à òàêîæ êëîïîòàíü
ïðî ïðîäîâæåííÿ ñòðîêó äîñóäîâîãî ðîçñë³äóâàííÿ. Íà íàøó äóìêó, öå ñïðèÿòèìå
çàáåçïå÷åííþ ïðîöåñóàëüíî¿ íåçàëåæíîñò³ é ñàìîñò³éíîñò³ ñë³ä÷èõ ï³ä ÷àñ ïðèéíÿòòÿ
â³äïîâ³äíèõ ïðîöåñóàëüíèõ ð³øåíü òà â÷èíåííÿ ïðîöåñóàëüíèõ ä³é, ïîâ’ÿçàíèõ ³ç
ðîçñë³äóâàííÿì êðèì³íàëüíèõ ïðàâîïîðóøåíü.
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Íàñòóïíîþ ãàðàíò³ºþ ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä ÷àñ çä³éñíåííÿ íèìè
ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ º  ïåðåäáà÷åíà â³äïîâ³äàëüí³ñòü çà íåïîâàãó äî ñë³ä÷îãî
òà çà íåçàêîííå âòðó÷àííÿ â éîãî ïðîöåñóàëüíó ä³ÿëüí³ñòü, â÷èíåííÿ ïåðåøêîä
éîãî ä³ÿëüíîñò³ ç ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü, íåâèêîíàííÿ
ïðîöåñóàëüíèõ ð³øåíü òà çàêîííèõ âèìîã ñë³ä÷îãî;

Ïðàâîçàñòîñîâíà ä³ÿëüí³ñòü ñë³ä÷îãî çä³éñíþºòüñÿ â ðåæèì³ çìàãàëüíîñò³,
ìîæëèâî¿ ïðîòèä³¿ ç áîêó ÿê ó÷àñíèê³â êðèì³íàëüíîãî ïðîöåñó, òàê ³ ³íøèõ
çàö³êàâëåíèõ îñ³á. Íà äóìêó Ñ. Îõð³ìåíêî, ². Îõð³ìåíêî,  “çìàãàëüí³ñòü ïåðåäáà÷àº
óì³ííÿ “ïåðåãðàòè” îïîíåíò³â, ïîäîëàòè ¿õí³é âïëèâ. Ç îãëÿäó íà öå, ñë³ä÷à òàêòèêà
ìàº âàæëèâó îñîáëèâ³ñòü: äîâîë³ ÷àñòî âîíà ðåàë³çóºòüñÿ â óìîâàõ ÿâíî¿ ïðîòèä³¿”
[8, ñ. 135]. Íåð³äêî òàêà ïðîòèä³ÿ ñòâîðþº ðåàëüíó çàãðîçó æèòòþ òà çäîðîâ’þ
ñë³ä÷èõ îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ, çá³ëüøóº ñòóï³íü ¿õ ïðîôåñ³éíîãî ðèçèêó
òîùî. Âîíà ïðîÿâëÿºòüñÿ â ïåâíèõ ôîðìàõ, ÿê³ íàáóâàþòü ñâîãî ñïåöèô³÷íîãî
â³äîáðàæåííÿ.  Çîêðåìà, öå ñòîñóºòüñÿ âòðó÷àííÿ â ä³ÿëüí³ñòü ñë³ä÷îãî ç áîêó
çàö³êàâëåíèõ îñ³á.

Ç ìåòîþ íåäîïóùåííÿ âòðó÷àííÿ â ä³ÿëüí³ñòü ñë³ä÷îãî çàêîíîäàâöåì ó ñò. 40
ÊÏÊ ïåðåäáà÷åíà çàáîðîíà âòðó÷àííÿ â ïðîöåñóàëüíó ä³ÿëüí³ñòü ñë³ä÷îãî îñîáàìè,
ùî íå ìàþòü íà òå çàêîííèõ ïîâíîâàæåíü. Ïðîòå çà ðåçóëüòàòàìè ïðîâåäåíîãî
îïèòóâàííÿ ñåðåä ñë³ä÷èõ Íàö³îíàëüíî¿ ïîë³ö³¿ (âñüîãî 179 îñ³á) áóëî âñòàíîâëåíî,
ùî â ¿õíþ ïðîöåñóàëüíó ä³ÿëüí³ñòü íåð³äêî âòðó÷àþòüñÿ ñòîðîíí³ îñîáè, ÿê³ íå
ìàþòü ñòîñóíêó äî ðîçñë³äóâàííÿ, ñåðåä ÿêèõ çàçíà÷àþòüñÿ ñëóæáîâ³ îñîáè, ó
òîìó ÷èñë³ ïðàö³âíèêè ïðàâîîõîðîííèõ îðãàí³â é îïåðàòèâíèõ ï³äðîçä³ë³â [8,
ñ. 136]. Êð³ì öüîãî, òðàïëÿþòüñÿ íåïîîäèíîê³ âèïàäêè, êîëè â ïðîöåñóàëüíó
ä³ÿëüí³ñòü ñë³ä÷îãî âòðó÷àþòüñÿ àäâîêàòè ï³äîçðþâàíèõ (îáâèíóâà÷åíèõ), ïðåä-
ñòàâíèêè ïîòåðï³ëèõ, çàêîíí³ ïðåäñòàâíèêè íåïîâíîë³òí³õ ï³äîçðþâàíèõ, ïðåäñòàâ-
íèêè þðèäè÷íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, öèâ³ëüí³ ïîçèâà÷³,
â³äïîâ³äà÷³, ³ãíîðóþ÷è âèìîãè ïðîâåäåííÿ îêðåìèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òà
³íøèõ ïðîöåñóàëüíèõ ä³é. Òàêà ñèòóàö³ÿ ñâ³ä÷èòü ïðî â³äñóòí³ñòü ä³ºâîãî ìåõàí³çìó
ðåàë³çàö³¿ ïðàâà ñë³ä÷îãî íà çàõèñò â³ä âòðó÷àííÿ  â éîãî ïðîöåñóàëüíó ä³ÿëüí³ñòü.
Òàê, íåçâàæàþ÷è íà âñòàíîâëåíó íîðìàìè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè  â³äïî-
â³äàëüí³ñòü çà âòðó÷àííÿ â ä³ÿëüí³ñòü ïðàö³âíèêà ïðàâîîõîðîííîãî îðãàíó (÷. 2
ñò. 343), ê³ëüê³ñòü ïðåöåäåíò³â ïðèòÿãíåííÿ îñ³á äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà âêàçàí³ ä³¿ äóæå ìàëà. Öå ïîâ’ÿçàíî ïåðø çà âñå ç íåáàæàííÿì êåð³âíèöòâà
ñë³ä÷îãî ï³äðîçä³ëó òà ïðîêóðàòóðè â³äêðèâàòè òàê³ êðèì³íàëüí³ ïðîâàäæåííÿ,
îñê³ëüêè âîíè, ç îäíîãî áîêó, íå âáà÷àþòü â íèõ ñóäîâî¿ ïåðñïåêòèâè, à ç ³íøî-
ãî, – çà òàê³ ä³¿ âàæêî ïðèòÿãíóòè îñîáó äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÷åðåç
îáìàëü äîêàç³â, àäæå âñ³ çâèíóâà÷åííÿ ìîæóòü áàçóâàòèñÿ ëèøå íà ïðåòåíç³ÿõ
ñàìîãî ñë³ä÷îãî.

Çàóâàæèìî, ùî âèçíà÷åííÿ â ÊÊ Óêðà¿íè “âïëèâ íà ïðàö³âíèêà ïðàâîîõîðîí-
íîãî îðãàíó” âèäàºòüñÿ äîñèòü óçàãàëüíåíèì, à òîìó â êîíòåêñò³ íàøî¿ ïðîáëåìàòèêè
ââàæàºòüñÿ äîö³ëüíèì ïåðåäáà÷èòè â ÊÊ íîðìó, ÿêà á ñòîñóâàëàñÿ âïëèâó â áóäü-
ÿê³é ôîðì³ ñàìå ñë³ä÷îãî ï³ä ÷àñ éîãî ïðîöåñóàëüíî¿ ä³ÿëüíîñò³.  Íà ï³äòâåðäæåííÿ
öüîãî ñë³ä çàçíà÷èòè, ùî ðîáîòà ñë³ä÷îãî âêëþ÷àº ñòàä³¿ êðèì³íàëüíîãî ïðîöåñó,
â³ä ÿêèõ ó ïîäàëüøîìó çàëåæèòü ñóäî÷èíñòâî, à òîìó ìàº áóòè àíàëîã³÷íîþ ñóäî-
â³é ä³ÿëüíîñò³ çà ñòóïåíåì ðåàë³çàö³¿ ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³ òà íåçàëåæíîñò³.
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Ó çâ’ÿçêó ç öèì, çàñëóãîâóº íà óâàãó ïîëîæåííÿ ùîäî çàõèñòó ä³ÿëüíîñò³ ç³
çä³éñíåííÿ ïðàâîñóääÿ, çàêð³ïëåíå ó ïîñòàíîâ³ Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè
â³ä 13 ÷åðâíÿ 2007 ðîêó ¹ 8 “Ïðî íåçàëåæí³ñòü ñóäîâî¿ âëàäè”, à ñàìå: “âòðó÷àííÿì
ó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â ñë³ä ðîçóì³òè âïëèâ íà ñóääþ ó áóäü-ÿê³é ôîðì³
(ïðîõàííÿ, âèìîãà, âêàç³âêà, ïîãðîçà, ï³äêóï, íàñèëüñòâî, êðèòèêà ñóää³ â çàñîáàõ
ìàñîâî¿ ³íôîðìàö³¿ äî âèð³øåííÿ ñïðàâè ó çâ’ÿçêó ç ¿¿ ðîçãëÿäîì òîùî) ç áîêó
áóäü-ÿêî¿ îñîáè ç ìåòîþ ñõèëè òè éîãî äî â÷èíåííÿ ÷è íåâ÷èíåííÿ ïåâíèõ ïðîöå-
ñóàëüíèõ ä³é àáî óõâàëåííÿ ïåâíîãî ñóäîâîãî ð³øåííÿ (ï. 11)” [9]. Áåðó÷è äî
óâàãè çàçíà÷åíå âèùå, ââàæàºìî çà íåîáõ³äíå ïåðåäáà÷èòè â ÷èííîìó çàêîíîäàâñòâ³
àíàëîã³÷í³ íîðìè ñòîñîâíî çàáîðîíè âòðó÷àííÿ â ïðîöåñóàëüíó ä³ÿëüí³ñòü ñë³ä÷îãî.

Âàðòî çâåðíóòè óâàãó íà òå, ùî íà ñüîãîäí³ çàëèøàºòüñÿ íåâèð³øåíîþ ïðîáëåìà
ùîäî íåâèêîíàííÿ çàïèò³â ñë³ä÷îãî ñòîñîâíî âèäà÷³ ðå÷åé, äîêóìåíò³â, â³äîìîñòåé;
íåâèêîíàííÿ îáîâ’ÿçê³â ùîäî íàëåæíîãî çáåðåæåííÿ ðå÷îâèõ äîêàç³â ÷è äîêóìåíò³â.
Òàê, â³äïîâ³äíî äî ñò. 93 ÊÏÊ Óêðà¿íè ñë³ä÷èé ìîæå çä³éñíþâàòè çáèðàííÿ
äîêàç³â øëÿõîì “âèòðåáóâàííÿ òà îòðèìàííÿ â³ä îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äïðèºìñòâ, óñòàíîâ òà îðãàí³çàö³é, ñëóæáîâèõ òà
ô³çè÷íèõ îñ³á ðå÷åé, äîêóìåíò³â…”. Ðåàë³çàö³ÿ öüîãî ïîëîæåííÿ ïîòðåáóº çàêîíî-
äàâ÷îãî çàêð³ïëåííÿ ãàðàíò³é éîãî âèêîíàííÿ. Ïðîòå àíàë³ç ÷èííîãî çàêîíîäàâñòâà,
çîêðåìà ñò. 185-4 ÊïÀÏ Óêðà¿íè, äîçâîëÿº ä³éòè âèñíîâêó ïðî â³äñóòí³ñòü íîðì,
ÿê³ á âñòàíîâëþâàëè â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ âèìîã òà ïðîöåñóàëüíèõ
ð³øåíü ñë³ä÷îãî, îêð³ì ÿê àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà íåÿâêó îñ³á, ÿê³
áóëè âèêëèêàí³ ñë³ä ÷èì ÿê ñâ³äêè, ïîòåðï³ë³, åêñïåðòè ³ ïåðåêëàäà÷³. Êð³ì òîãî,
ó ñò. 185-8 ÊïÀÏ Óêðà¿íè ïåðåäáà÷åíà â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ ïîñàäîâîþ
îñîáîþ âèìîã ëèøå ïðîêóðîðà ÷è íåâèêîíàííÿ âèìîã àäâîêàòñüêîãî çàïèòó. Ïðî
âèêîíàííÿ âèìîã ñë³ä÷îãî, ÿêèé âèñòóïàº êëþ÷îâîþ îñîáîþ ó çáèðàíí³ äîêàç³â
ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, íå éäåòüñÿ âçàãàë³.

Ç îãëÿäó íà âèêëàäåíå âèùå, ñëóøíîþ º ïðîïîçèö³ÿ Ð.Ì. Á³ëîêîíÿ ùîäî
ïåðåäáà÷åííÿ â ÷èííîìó çàêîíîäàâñòâ³ â³äïîâ³äàëüíîñò³ ó âèãëÿä³ ãðîøîâîãî
ñòÿãíåííÿ ó ðàç³ áåçï³äñòàâíîãî íåíàäàííÿ âèòðåáóâàíèõ ñë³ä÷èì ÷è ïðîêóðîðîì
ðå÷åé, äîêóìåíò³â, â³äîìîñòåé îðãàíàìè äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ, ï³äïðèºìñòâàìè, óñòàíîâàìè òà îðãàí³çàö³ÿìè, ñëóæáîâèìè òà ô³-
çè÷íèìè îñîáàìè [10, ñ. 153]. Ó çâ’ÿçêó ç öèì, íåîáõ³äíî ÷. 2 ñò. 93 ÊÏÊ Óêðà¿íè
äîïîâíèòè ðå÷åííÿì òàêîãî çì³ñòó:

“Ó ðàç³ áåçï³äñòàâíî¿ â³äìîâè çàçíà÷åíèõ îñ³á ó íàäàíí³ ñë³ä÷îìó ÷è ïðîêóðîðó
âèòðåáóâàíèõ ðå÷åé, â³äîìîñòåé, äîêóìåíò³â, à òàêîæ íàäàííÿ çàâ³äîìî íåäîñòîâ³ðíèõ
â³äîìîñòåé ÷è íàäàííÿ íå â ïîâíîìó îáñÿç³, ïîðóøåííÿ âñòàíîâëåíèõ çàêîíîì
ñòðîê³â ¿õ íàäàííÿ àáî íåâèêîíàííÿ ³íøèõ çàêîííèõ âèìîã ñë³ä÷îãî ÷è ïðîêóðîðà
íà íèõ íàêëàäàºòüñÿ ãðîøîâå ñòÿãíåííÿ”.

Òàêèì ÷èíîì, ïðîàíàë³çóâàâøè ãàðàíò³¿ ïðàâîâî¿ çàõèùåíîñò³ ñë³ä÷èõ ï³ä
÷àñ çä³éñíåííÿ íèìè ïðîöåñóàëüíî¿ ä³ÿëüíîñò³, ìè ä³éøëè âèñíîâêó ïðî òå, ùî
ñüîãîäí³ ïîëîæåííÿ ÷èííîãî çàêîíîäàâñòâà ïðî ïðîöåñóàëüíó íåçàëåæí³ñòü òà
ñàìîñò³éí³ñòü º á³ëüø äåêëàðàòèâíèìè, í³æ òàêèìè, ùî îòðèìóþòü ðåàëüíå âò³ëåííÿ
â ñó÷àñíèõ ïðàêòè÷íèõ ðåàë³ÿõ. Àêöåíòóºòüñÿ óâàãà íà  â³äñóòíîñò³ ä³ºâîãî ìåõàí³çìó
ðåàë³çàö³¿ ïðàâà ñë³ä÷îãî íà çàõèñò â³ä âòðó÷àííÿ  â éîãî ïðîöåñóàëüíó ä³ÿëüí³ñòü,
à òàêîæ íà â³äñóòíîñò³ íîðì, ÿê³ á âñòàíîâëþâàëè â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ
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âèìîã òà ïðîöåñóàëüíèõ ð³øåíü ñë³ä÷îãî, îêð³ì ÿê àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëü-
íîñò³. Âèð³øåííÿ öèõ òà ³íøèõ ïðîáëåìíèõ ïèòàíü ìîæëèâå øëÿõîì âíåñåííÿ
â³äïîâ³äíèõ çì³í äî ÷èííîãî çàêîíîäàâñòâà.
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WARRANTIES OF LEGAL PROTECTION OF INVESTIGATION
OF PROCEDURAL ACTIVITIES: MODERN ISSUES

The purpose of research article is to investigate the guarantees of legal protection
of investigators during their procedural activities, to clarify problematic issues and to
suggest ways of solving them.

On the basis of the analysis of the current legislation of Ukraine, it is concluded
that the guarantees of the activity of investigators in criminal proceedings are divided
into procedural guarantees, which are defined in the CPC of Ukraine, and non-
procedural. The main procedural bases for the activities of investigators include the
following: legal norms that set out the procedural powers of investigators; the procedure
for pre-trial investigation provided for by law; responsibility for thecontempt of the
investigator and for unlawful interference with his procedural activities, obstruction
of his activities in the investigation of criminal offenses, failure to comply with
procedural decisions and legal requirements of the investigator; the right to appeal
against the decisions, actions or omissions of the prosecutor and the head of the
investigative body. Non-procedural include: personnel, financial, material and social
security of National Police investigators.

It is found out that today the provisions of the current legislation on procedural
independence and autonomy are more declarative than those, which have got a real
implementation in the current practical realities. Attention is drawn to the lack of an
effective mechanism for exercising the investigator’s right to the protection from
interference into his procedural activities, as well as to the absence of regulations that
would establish liability for non-compliance with the investigator’s requirements and
procedural decisions, other than administrative liability.

In order to solve the abovementioned issues, it is suggested to exclude from the
powers of the prosecutor his supervisory and supervisory activities regarding the
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coordination of the investigator’s petitions with the investigating judge regarding the
application of measures of securing criminal proceedings, carrying out other procedural
actions that require the appropriate permission of the investigating judge, the court,
as well as requests for the period of pre-trial investigation. It is considered expedient
to provide in the Criminal Code a norm that would influence in any form the
investigator during his procedural activity. In addition, it is proposed to provide for
liability in the current legislation in the form of monetary recovery in the case of
unjustified failure to provide things, documents, information required by the investigator
or prosecutor to state authorities, local authorities, enterprises, institutions and
organizations, officials and individuals.

Keywords: investigator, investigator’s independence, unlawful interference, appeal
against decisions, procedural safeguards, authority.

Îòðèìàíî: 23.10.2019
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ÎÑÎÁËÈÂÎÑÒ² ÑÓ×ÀÑÍÈÕ ²ÌÎÂ²ÐÍ²ÑÍÈÕ ÒÅÕÍÎËÎÃ²É
ÑÓÄÎÂÎ¯ ÅÊÑÏÅÐÒÈÇÈ

Ó ñòàòò³ ðîçãëÿäàþòüñÿ àñïåêòè ïðèéíÿòòÿ éìîâ³ðí³ñíîãî âèñíîâêó
åêñïåðòà, ïîâ’ÿçàí³ ç  ïîáóäîâîþ êðèâèõ ïîìèëîê ïåðøîãî ³ äðóãîãî ðîäó äëÿ åêñ-
ïåðòíîãî ³íñòðóìåíòàð³þ é çíàõîäæåííÿ ì³ðè áëèçüêîñò³ ì³æ ³äåíòèô³êàö³éíèìè
îçíàêàìè, îòðèìàíèìè â³ä  ð³çíèõ ³äåíòèô³êóþ÷èõ îá’ºêò³â. Âèçíà÷åíî, ùî ïðè
êðèì³íàë³ñòè÷í³é ³äåíòèô³êàö³¿ ïîìèëêà ïåðøîãî ðîäó âêàçóº íà éìîâ³ðí³ñòü òîãî,
ùî äîñë³äæóâàí³ îá’ºêòè íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê ð³çí³, à ïîìèëêà äðóãîãî
ðîäó – íà éìîâ³ðí³ñòü òîãî, ùî ð³çí³ îá’ºêòè íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê îäèí.
Ïîêàçàíî, ùî âèêîðèñòàííÿ ñó÷àñíèõ çàñîá³â ïðîãðàìóâàííÿ òà îáðîáêè ³íôîðìàö³¿
â³äêðèâàº íîâ³ äîäàòêîâ³ ìîæëèâîñò³ ïðè ïîáóäîâ³ åêñïåðòíîãî ³íñòðóìåíòàð³þ
ñêëàäíèõ îá’ºêò³â.

Êëþ÷îâ³ ñëîâà: âèñíîâîê åêñïåðòà, ³ìîâ³ðí³ñòü, ³äåíòèô³êàö³éí³ îçíàêè,
êðèâ³ ïîìèëîê ïåðøîãî ³ äðóãîãî ðîäó, êðèì³íàë³ñòè÷íà ³äåíòèô³êàö³ÿ, ì³ðà áëèçü-
êîñò³,  ñóäîâà åêñïåðòèçà

Ó îäí³é ç íàøèõ îñòàíí³õ ðîá³ò íàäàíî íàóêîâå îá´ðóíòóâàííÿ âèìîãè äî
îòðèìàííÿ òà ôîðìóëþâàííÿ âèñíîâê³â â àêò³ åêñïåðòèçè ñêëàäíèõ îá’ºêò³â â
³ìîâ³ðí³ñí³é ôîðì³ [1]. Òàì æå ïîêàçàíî, ùî öÿ âèìîãà îá´ðóíòîâàíà ³ñíóâàííÿì
òðüîõ íåçàëåæíèõ âèïàäêîâèõ ñêëàäîâèõ, ïðèñóòí³õ ïðè ³äåíòèô³êàö³éíèõ åêñ-
ïåðòíèõ äîñë³äæåííÿõ òàêèõ îá’ºêò³â. Äî íèõ â³äíîñÿòüñÿ:

– éìîâ³ðí³ñòü ïîâíîãî çá³ãó ³äåíòèô³êàö³éíèõ îçíàê äâîõ ð³çíèõ îá’ºêò³â
ãðóïè, ùî âèçíà÷àº ñóâîðó ³íäèâ³äóàëüí³ñòü ³äåíòèô³êàö³éíèõ îçíàê êîæíîãî
êîíêðåòíîãî îá’ºêòà;
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– éìîâ³ðí³ñòü ïîìèëêè ² ³ ²² ðîäó, ùî âèçíà÷àº îö³íêó ì³í³ìàëüíî¿ åôåê-
òèâíîñò³ êîíêðåòíîãî åêñïåðòíîãî ³íñòðóìåíòàð³þ, âèêîðèñòîâóâàíîãî äëÿ êîæíîãî
âèäó åêñïåðòèçè;

– éìîâ³ðí³ñòü, ùî âèçíà÷àºòüñÿ êîíêðåòíîþ âåëè÷èíîþ ïîìèëêè ² àáî ²²
ðîäó, ÿêà îòðèìóºòüñÿ ïðè çíàõîäæåíí³ ì³ðè áëèçüêîñò³ ïîð³âíþâàíèõ ³äåíòèô³êà-
ö³éíèõ îçíàê ó ïðîöåñ³ ïðîâåäåííÿ ³äåíòèô³êàö³¿ êîíêðåòíîãî îá’ºêòó.

Çâàæàþ÷è íà îòðèìàí³ ðåçóëüòàòè, ó ö³é ðîáîò³ áóëî çàïðîïîíîâàíî    îáîâ’ÿç-
êîâó ïîáóäîâó êðèâèõ âåëè÷èí ³ìîâ³ðíîñò³ ïîìèëêè ² ³ ²² ðîäó òà âèçíà÷åííÿ
ì³í³ìàëüíî¿ åôåêòèâíîñò³ ³íñòðóìåíòàð³þ äëÿ ïðîâåäåííÿ åêñïåðòèç ñêëàäíèõ
îá’ºêò³â ïðè éîãî ñòâîðåíí³ é óïðîâàäæåíí³ ó ïðàêòèêó.

Âîäíî÷àñ ó ðîáîò³ áóëè óïóùåí³ äåÿê³ àñïåêòè (âîíè ïåðåâàíòàæèëè á ðîáîòó
çàéâèìè ïîäðîáèöÿìè), ïîâ’ÿçàí³ ç ïîáóäîâîþ òàêèõ êðèâèõ ³ çíàõîäæåííÿì
ì³ðè áëèçüêîñò³ ³äåíòèô³êàö³éíèõ îçíàê, ÿê³ ³äåíòèô³êóþòü îá’ºêò, îñê³ëüêè ¿õ
îñâ³òëåííÿ âèìàãàº îêðåìîãî ðîçãëÿäó.

Ó ñòàòò³ ðîçãëÿäàþòüñÿ àñïåêòè ïðèéíÿòòÿ éìîâ³ðí³ñíîãî âèñíîâêó åêñïåðòà,
ïîâ’ÿçàí³ ç  ïîáóäîâîþ êðèâèõ ïîìèëîê ² ³ ²² ðîäó äëÿ åêñïåðòíîãî ³íñòðóìåíòàð³þ
òà çíàõîäæåííÿ ì³ðè áëèçüêîñò³ ì³æ ³äåíòèô³êàö³éíèìè îçíàêàìè, îòðèìàíèìè
â³ä  ð³çíèõ ³äåíòèô³êóþ÷èõ îá’ºêò³â.

Ô³çè÷íèé ³ êðèì³íàë³ñòè÷íèé ñåíñ êðèâèõ ïîìèëîê ² ³ ²² ðîäó

Ê³íöåâîþ ìåòîþ ³äåíòèô³êàö³éíèõ äîñë³äæåíü º âñòàíîâëåííÿ ôàêòó
ïðèíàëåæíîñò³ ³äåíòèô³êàö³éíèõ îçíàê, çà ÿêèìè ïðîâîäèòüñÿ ïîð³âíÿííÿ, äî
îäíîãî äæåðåëà ïîõîäæåííÿ, òîáòî âñòàíîâëåííÿ ôàêòó ¿õ âèíèêíåííÿ â îäíîìó
(÷è â³ä îäíîãî) îá’ºêò³. Ïðè ³äåíòèô³êàö³¿ ñêëàäíèõ îá’ºêò³â ö³ îçíàêè, ÿê ïðàâèëî,
âèä³ëÿþòüñÿ ç ð³çíèõ ³äåíòèô³êóþ÷èõ îá’ºêò³â. Öå, íàïðèêëàä, â³äáóâàºòüñÿ ïðè
³äåíòèô³êàö³¿ ñòâîëà íàð³çíî¿ çáðî¿ àáî àïàðàòó çâóêîçàïèñó, êîëè ïîð³âíþþòü
³äåíòèô³êàö³éí³ îçíàêè, âèä³ëåí³ ç³ ñï³ðíîãî òà åêñïåðèìåíòàëüíîãî çðàçê³â êóëü
àáî ôîíîãðàì.

Ó áóäü-ÿêîìó âèïàäêó äëÿ ïîäàëüøî¿ ³äåíòèô³êàö³¿ ñïî÷àòêó íåîáõ³äíî âè-
ä³ëèòè ³äåíòèô³êàö³éí³ îçíàêè ç ³äåíòèô³êóþ÷èõ îá’ºêò³â ³ çðîáèòè âèì³ðè ¿õ
ïàðàìåòð³â ç òî÷í³ñòþ òà â îáñÿç³ äîñòàòí³õ äëÿ ïðîâåäåííÿ ïîäàëüøèõ ïîð³âíÿëü-
íèõ äîñë³äæåíü. Ëèøå ï³ñëÿ öüîãî ìîæíà ïðîâåñòè íåîáõ³äíå ïîð³âíÿííÿ ïàðàìåò-
ð³â âèä³ëåíèõ ³äåíòèô³êàö³éíèõ îçíàê. Äëÿ öèõ îïåðàö³é çàñòîñîâóþòüñÿ ñïåö³àë³çî-
âàí³ àïàðàòíî-ïðîãðàìí³ êîìïëåêñè, ïîáóäîâàí³ íà îñíîâ³ ³íôîðìàö³éíèõ òåõíî-
ëîã³é.

Î÷åâèäíî, ùî ÿê âèä³ëåííÿ, òàê ³ âèì³ðè ïàðàìåòð³â çàâæäè ðîáèòèìóòüñÿ
ç äåÿêîþ ïîãð³øí³ñòþ, ÿêà âèçíà÷àºòüñÿ òî÷í³ñòþ ðîáîòè âèêîðèñòîâóâàíèõ
³íñòðóìåíò³â, ùî âëàñòèâî áóäü-ÿêîìó òåõí³÷íîìó ïðèëàäó. Î÷åâèäíî, ùî ³äåí-
òèô³êàö³éí³ îçíàêè, âèä³ëåí³ ç ð³çíèõ ³äåíòèô³êóþ÷èõ îá’ºêò³â, íå ìîæóòü ìàòè
àáñîëþòíî îäíàêîâèõ ïàðàìåòð³â. Òîìó ïðè ïîð³âíÿííÿõ ³äåíòèô³êàö³éíèõ îçíàê
âèêîðèñòîâóþòüñÿ éìîâ³ðí³ñí³ îö³íêè ¿õ áëèçüêîñò³, òîáòî îö³íþºòüñÿ ì³ðà áëèçü-
êîñò³ äâîõ âèïàäêîâèõ âåëè÷èí àáî âèïàäêîâèõ ïðîöåñ³â. Ïðè öüîìó çàâæäè ³ñíóº
äåÿêà ìîæëèâ³ñòü ïîìèëêè, êîëè ÷åðåç íàÿâíó ïîãð³øí³ñòü âèì³ð³â àáî ïîãð³øíîñò³
ó òî÷íîñò³ îö³íêè áëèçüêîñò³ ïàðàìåòð³â îçíàêè, ùî ïîõîäÿòü â³ä îäíîãî îá’ºêòà,
ìîæóòü ñïðèéìàòèñÿ ÿê òàê³, ùî ïîõîäÿòü â³ä ð³çíèõ äæåðåë, à îçíàêè, ùî
ïîõîäÿòü â³ä ð³çíèõ îá’ºêò³â, ÿê òàê³, ùî ïîõîäÿòü â³ä îäíîãî äæåðåëà. Éìîâ³ðí³ñòþ
âèíèêíåííÿ òàêèõ ïîìèëîê âèçíà÷àºòüñÿ ì³í³ìàëüíà òî÷í³ñòü ³íñòðóìåíòó, ïðèçíà-
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÷åíîãî äëÿ ïðîâåäåííÿ êîíêðåòíîãî âèäó åêñïåðòèçè. Òàê³ ïîìèëêè íàçèâàþòü
ïîìèëêàìè ² ³ ²² ðîäó.

Ñë³ä çàóâàæèòè, ùî ï³ä ïîìèëêîþ ² ðîäó ðîçóì³þòü ³ìîâ³ðí³ñòü òîãî, ùî
ïðàâèëüíî ïðèéíÿòà ÿê îñíîâíà ã³ïîòåçà Í

0
 ùîäî ïðèíàëåæíîñò³ äâîõ  ðîçïîä³ë³â

(÷è âèïàäêîâèõ âåëè÷èí) äî îäí³º¿ ñóêóïíîñò³ âèÿâèòüñÿ ïîìèëêîâå çíåõòóâàíîþ
(â³äõèëåíîþ). Òîä³ ï³ä ïîìèëêîþ ²² ðîäó ðîçóì³þòü ³ìîâ³ðí³ñòü òîãî, ùî ïîìèëêîâî
áóäå çíåõòóâàíà ïðàâèëüíî ïðèéíÿòà àëüòåðíàòèâíà ã³ïîòåçà Í

1
 ùîäî ïðèíàëåæíîñò³

äâîõ ðîçïîä³ë³â äî ð³çíèõ ñóêóïíîñòåé [2].
Äëÿ êðèì³íàë³ñòè÷íîãî ï³äõîäó öå îçíà÷àº, ùî ïîìèëêà ² ðîäó º éìîâ³ðí³ñòþ

òîãî, ùî ïðèéíÿòà ÿê îñíîâíà, ã³ïîòåçà Í
0
 ùîäî ïðèíàëåæíîñò³ ³äåíòèô³êàö³éíèõ

îçíàê äî îäíîãî îá’ºêòà ¿õ ïîõîäæåííÿ, áóäå ïîìèëêîâî çíåõòóâàíà (îá’ºêòè áó-
äóòü íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê ð³çí³). Â³äïîâ³äíî, ïîìèëêà ²² ðîäó – öå
éìîâ³ðí³ñòü òîãî, ùî ïðàâèëüíî ïðèéíÿòà ÿê àëüòåðíàòèâíà ã³ïîòåçà Í

1
 ùîäî

ïðèíàëåæíîñò³ ³äåíòèô³êàö³éíèõ îçíàê äî ð³çíèõ îá’ºêò³â ¿õ ïîõîäæåííÿ áóäå
ïîìèëêîâî çíåõòóâàíà (ð³çí³ îá’ºêòè áóäóòü ³äåíòèô³êîâàí³ ÿê îäèí).

²íøèìè ñëîâàìè, ïîìèëêà ² ðîäó âêàçóº íà éìîâ³ðí³ñòü òîãî, ùî äîñë³äæóâàí³
îá’ºêòè íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê ð³çí³, à ïîìèëêà  ²² ðîäó – íà éìîâ³ðí³ñòü
òîãî, ùî ð³çí³ îá’ºêòè íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê îäèí.

Ç öüîãî ñë³äóº ìåòîä ïîáóäîâè êðèâèõ ³ìîâ³ðíîñò³ ïîìèëîê ² ³ ²² ðîäó,
çàëåæíèõ â³ä ïàðàìåòð³â äîñë³äæóâàíèõ îçíàê [3]. Îñê³ëüêè îñíîâíèì ïàðàìåòðîì
äëÿ ïîáóäîâè ñèñòåìè êðèì³íàë³ñòè÷íî¿ ³äåíòèô³êàö³¿ º ì³ðà áëèçüêîñò³, òî
íåîáõ³äíî ïîáóäóâàòè êðèâ³ çàëåæíîñò³ éìîâ³ðíîñò³ ïîìèëîê ² ³ ²² ðîäó â³ä ì³ðè
áëèçüêîñò³ ïîð³âíþâàíèõ âåëè÷èí. Ìîæóòü áóòè âèêîðèñòàí³ é äîäàòêîâ³ ïàðàìåòðè,
îñê³ëüêè ö³ êðèâ³ ìîæóòü çàëåæàòè, íàïðèêëàä, â³ä òðèâàëîñò³ ôîíîãðàìè ïðè
ñòâîðåíí³ ñèñòåìè ³äåíòèô³êàö³¿ äèêòîðà. Äëÿ öüîãî âèïàäêó áóäóºòüñÿ íàá³ð
êðèâèõ äëÿ ôîíîãðàì ð³çíî¿ òðèâàëîñò³. Îòæå, äëÿ ïîáóäîâè êðèâèõ íåîáõ³äíî
ìàòè âåëèêó ê³ëüê³ñòü ïàð çðàçê³â ç ³äåíòèô³êàö³éíèìè îçíàêàìè, ùî ïîõîäÿòü
â³ä îäíîãî òà â³ä ð³çíèõ äæåðåë, íàïðèêëàä, 20 000 ïàð. Ïðè ïîáóäîâ³ êðèâî¿ ïî-
ìèëîê ² ðîäó çàäàºìîñÿ êðîêîì ì³ðè áëèçüêîñò³. Ïðîâîäèìî ïîð³âíÿííÿ ð³çíèõ
ïàð, îçíàêè â ÿêèõ ïîõîäÿòü â³ä îäíîãî äæåðåëà. Çàïàì’ÿòîâóºìî ïîêðîêîâ³ çíà-
÷åííÿ ì³ðè áëèçüêîñò³, ê³ëüê³ñòü ïàð, ï³ääàíèõ ïîð³âíÿííþ íà êîæíîìó êðîö³
ì³ðè áëèçüêîñò³, òà ê³ëüê³ñòü ïîìèëêîâèõ ðåçóëüòàò³â äëÿ êîæíîãî êðîêó ì³ðè
áëèçüêîñò³ (òîáòî âèïàäê³â, êîëè äæåðåëà áóëè ³äåíòèô³êîâàí³ ÿê ð³çí³). Ðîçðà-
õîâóºìî ñòàòèñòè÷íó ÷àñòîòó ïîìèëêîâîãî ðåçóëüòàòó äëÿ êîæíîãî çàäàíîãî êðîêó
ì³ðè áëèçüêîñò³ ÿê â³äíîøåííÿ ê³ëüê³ñòü ïîìèëêîâèõ ðåçóëüòàò³â äî çàãàëüíî¿
ê³ëüêîñò³ ïàð, ùî ïîð³âíþþòüñÿ ïðè öüîìó êðîö³. Â³äïîâ³äíî äî çàêîíó âåëèêèõ
÷èñåë, îòðèìàí³ çíà÷åííÿ ñòàòèñòè÷íî¿ ÷àñòîòè í ïîìèëêè äëÿ êîæíîãî êðîêó
ì³ðè áëèçüêîñò³ ñõîäèòüñÿ äî âåëè÷èíè éìîâ³ðíîñò³ Ð ö³º¿ ïîìèëêè [3]. Òàê îò-
ðèìóþòü êðèâó éìîâ³ðíîñò³ ïîìèëêè ² ðîäó. Àíàëîã³÷íèé ìåòîä âèêîðèñòîâóºòüñÿ
äëÿ îòðèìàííÿ êðèâî¿ ïîìèëîê ²² ðîäó, àëå äëÿ öüîãî ïîð³âíÿííÿ ðîáëÿòü íà
ïàðàõ ç ³äåíòèô³êàö³éíèìè îçíàêàìè, îòðèìàíèìè â³ä ð³çíèõ äæåðåë. Îòðèìóºìî
êðèâó éìîâ³ðíîñò³ ïîìèëîê ²² ðîäó (òîáòî äëÿ âèïàäê³â, êîëè îçíàêè íåïðàâèëüíî
áóëè âèçíà÷åí³ ÿê ò³, ùî ïîõîäÿòü â³ä îäíîãî äæåðåëà). Ïðèêëàä ðåçóëüòàòó
ïîáóäîâè êðèâèõ ïîìèëîê ² ³ ²² ðîäó ïîäàºòüñÿ íà ðèñ. 1.

Íà ãðàô³êàõ âèäíî òî÷êà ïåðåòèíó êðèâèõ, ó ö³é òî÷ö³ éìîâ³ðíîñò³ ïîìèëîê
ð³âí³. Öÿ âåëè÷èíà º êîìïëåêñíîþ îö³íêîþ âåëè÷èíè ìàêñèìàëüíî¿ éìîâ³ðíîñò³
ïîìèëêè, ùî ïðèéìàºòüñÿ ÿê ïîðîãîâà äëÿ ö³º¿ åêñïåðòíî¿ ñèñòåìè àáî, ³íàêøå
êàæó÷è, ì³í³ìàëüíîþ åôåêòèâí³ñòþ åêñïåðòíîãî ³íñòðóìåíòàð³þ, ÿêà
ðîçðàõîâóºòüñÿ ç³ ñï³ââ³äíîøåííÿ
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E
min

 = (1 – P
n
)  100 (%),

äå E
min

 – ì³í³ìàëüíà åôåêòèâí³ñòü ñèñòåìè,
 P

n
 – ìàêñèìàëüíà ïîðîãîâà éìîâ³ðí³ñòü ïîìèëîê.

 Ðèñ. 1. Ãðàô³êè éìîâ³ðíîñò³ ïîìèëîê ïåðøîãî òà äðóãîãî ðîäó â ñèñòåì³ ³äåíòèô³êàö³¿
àïàðàòóðè çàïèñó äëÿ ôîíîãðàì òðèâàë³ñòþ á³ëüøå 20 ñåê.

Ì³ðà áëèçüêîñò³ ì³æ ³äåíòèô³êàö³éíèìè îçíàêàìè
òà ïîìèëêè ² ³ ²² ðîäó

Êðèâà éìîâ³ðí³ñòü ïîìèëîê ìàº áóäóâàòèñÿ äëÿ êîæíî¿ êîíêðåòíî¿ ñèñòåìè,
çàñíîâàíî¿ íà éìîâ³ðí³ñíîìó ï³äõîä³. Âîíè º îïîðíèì åëåìåíòîì ö³º¿ ñèñòåìè òà
âèêîðèñòîâóþòüñÿ ïðè ïðàêòè÷íîìó ïðîâåäåíí³ áóäü-ÿêî¿ êîíêðåòíî¿ åêñïåðòèçè
ïðè êîæíîìó ïîð³âíÿëüíîìó äîñë³äæåíí³ ³äåíòèô³êàö³éíèõ îçíàê, âèä³ëåíèõ ³ç
äâîõ ð³çíèõ ³äåíòèô³êóþ÷èõ îá’ºêò³â. Ñàìå çà öèìè êðèâèìè âèçíà÷àºòüñÿ
êîíêðåòíà éìîâ³ðí³ñòü ïîìèëîê ² ³ ²² ðîäó. Äëÿ öüîãî ñïî÷àòêó âèçíà÷àºòüñÿ ì³-
ðà áëèçüêîñò³ ïîð³âíþâàíèõ ³äåíòèô³êàö³éíèõ îçíàê. Ïîò³ì ç îòðèìàíî¿ ì³ðè
áëèçüêîñò³, ùî º ïàðàìåòðîì ïðè ïîáóäîâ³ êðèâèõ ïîìèëîê, çà öèìè êðèâèìè
âèçíà÷àºòüñÿ âåëè÷èíà éìîâ³ðíîñò³ ïîìèëîê ² ³ ²² ðîäó. Öÿ éìîâ³ðí³ñòü ìîæå
áóòè íàáàãàòî íèæ÷à ïîðîãîâî¿ éìîâ³ðíîñò³ òàêèõ ïîìèëîê, ðîçðàõîâàíèõ äëÿ
³íñòðóìåíòàð³þ, ùî âèêîðèñòîâóºòüñÿ ïðè åêñïåðòèç³.

Ïðè öüîìó íåîáõ³äíî âðàõîâóâàòè äåÿê³ îñîáëèâîñò³ ìàòåìàòè÷íî¿ ñòàòèñòèêè,
çîêðåìà, ÿêùî éìîâ³ðí³ñòü ïîìèëêè ² ðîäó ìàëà, òî ïîä³ÿ, ÿêà ïîëÿãàº â òîìó,
ùî äîñë³äæóâàí³ îá’ºêòè ð³çí³, º ïðàêòè÷íî íåìîæëèâîþ [3]. Ó öüîìó âèïàäêó
ã³ïîòåçà ùîäî âèçíàííÿ ïîõîäæåííÿ ³äåíòèô³êàö³éíèõ îçíàê â³ä ð³çíèõ äæåðåë
â³äõèëÿºòüñÿ ç ïðàêòè÷íîþ äîñòîâ³ðí³ñòþ.

 Ñë³ä çàçíà÷èòè, ùî äëÿ ïîð³âíÿííÿ ³äåíòèô³êàö³éíèõ îçíàê ìîæóòü áóòè
âèêîðèñòàí³ ð³çí³ ñòàòèñòè÷í³ êðèòåð³¿, âèá³ð ÿêèõ çàëåæèòü â³ä õàðàêòåðèñòèê
ïîð³âíþâàíèõ ô³çè÷íèõ âåëè÷èí. ̄ õ âèá³ð âèçíà÷àºòüñÿ ïðè ïðîåêòóâàíí³ ñèñòåìè.
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Â³ä éîãî ïðàâèëüíîñò³ íåàáèÿêîþ ì³ðîþ çàëåæèòü åôåêòèâí³ñòü ñèñòåìè, ùî
ðîçðîáëÿºòüñÿ.

Îñîáëèâå çíà÷åííÿ ïðè ïîáóäîâ³ ñèñòåì, çàñíîâàíèõ íà éìîâ³ðí³ñíîìó ï³äõîä³,
ìàº çàñòîñóâàííÿ âåëèêî¿ ê³ëüêîñò³ ïîð³âíþâàíèõ ïàð çðàçê³â ïðè îòðèìàíí³
êðèâèõ ³ìîâ³ðíîñò³ ïîìèëîê. Ò³ëüêè â öüîìó âèïàäêó ìîæíà ïðèéíÿòè ñòàòèñòè÷íó
÷àñòîòó ïîìèëîê ÿê âåëè÷èíó ¿õ ³ìîâ³ðíîñò³ é ò³ëüêè òîä³ êðèâ³ ìîæíà âèêîðè-
ñòîâóâàòè ÿê òèïîâ³ äëÿ ö³º¿ ñèñòåìè. Î÷åâèäíî, ùî çàáåçïå÷åííÿ òàêîþ ê³ëüê³ñòþ
çðàçê³â, ùî ïîõîäÿòü â³ä ð³çíèõ äæåðåë, äóæå òðóäîì³ñòêî, äîðîãî, òà âèìàãàº
âåëè÷åçíèõ ÷àñîâèõ âèòðàò. ßê ïðàâèëî, ðîçðîáíèêè ³íñòðóìåíòàð³þ çíàõîäÿòü
ñïîñîáè îòðèìàííÿ âåëèêî¿ ê³ëüêîñò³ çðàçê³â çà ñïðîùåíèìè ñõåìàìè. Íàïðèêëàä,
ïðè ïîáóäîâ³ ñèñòåì äëÿ ôîíîñêîï³÷íî¿ åêñïåðòèçè çàïèñóþòü äîâã³ çðàçêîâ³ ôî-
íîãðàìè íà ð³çíèõ àïàðàòàõ çâóêîçàïèñó, à ïîò³ì ðîçáèâàþòü òàê³ ôîíîãðàìè íà
êîðîòê³ ôðàãìåíòè. Ñó÷àñí³ ³íñòðóìåíòè ïðîãðàìóâàííÿ òà îáðîáêè ³íôîðìàö³¿
çàáåçïå÷óþòü ìîæëèâ³ñòü ïðîâîäèòè òàêå ðîçáèòòÿ â àâòîìàòè÷íîìó ðåæèì³.
Âèêîðèñòîâóâàí³ ðàí³øå ïðîãðàìí³ çàñîáè ³ ìåòîäè îáðîáêè ³íôîðìàö³¿ òàêèõ
ìîæëèâîñòåé íå çàáåçïå÷óâàëè.

Ïðè âèêîðèñòàíí³ òàêîãî ìåòîäó îäíî÷àñíî âèð³øóºòüñÿ íèçêà äîäàòêîâèõ
çàâäàíü. Çîêðåìà, âèçíà÷àºòüñÿ çäàòí³ñòü ñòâîðþâàíî¿ ñèñòåìè åôåêòèâíî ïîð³â-
íþâàòè êîðîòê³ ôîíîãðàìè, âèçíà÷àºòüñÿ çàëåæí³ñòü ì³í³ìàëüíî¿ åôåêòèâíîñò³
ñèñòåìè â³ä òðèâàëîñò³ ïîð³âíþâàíèõ ôîíîãðàì ³ òîìó ïîä³áíå. Ó ðåçóëüòàò³ òà-
êèé ìåòîä äîçâîëÿº îòðèìóâàòè ñîòí³ òèñÿ÷, à ³íîä³ é ì³ëüéîíè çðàçê³â, ùî çàáåç-
ïå÷óº âèêîíàííÿ çàêîíó âåëèêèõ ÷èñåë ïðè ïîáóäîâ³ êðèâèõ ³ìîâ³ðíîñò³ ïîìèëîê.
Îäíî÷àñíî â³äçíà÷èìî, ùî ñó÷àñí³ ïðîãðàìí³ ³íñòðóìåíòè òà ìåòîäè îáðîáêè
³íôîðìàö³¿ çàáåçïå÷óþòü ìîæëèâ³ñòü ïîð³âíÿííÿ äóæå êîðîòêèõ ôîíîãðàì ³ç
òðèâàë³ñòþ, íàïðèêëàä, â³ä 3 ñåê. Öå â³äêðèâàº íîâ³ ìîæëèâîñò³ ó ñòâîðåíí³ íå
ëèøå åêñïåðòíèõ ïðîãðàì, à é ïðîãðàì, ïðèçíà÷åíèõ äëÿ îáðîáêè ³íôîðìàö³¿
îïåðàòèâíèìè ñëóæáàìè.

Îòæå, ñë³ä çàçíà÷èòè, ùî â ðîáîò³ ïîêàçàíà ìîæëèâ³ñòü ïîáóäîâè ñó÷àñíîãî
³íñòðóìåíòàð³þ íà íàóêîâî-îá´ðóíòîâàí³é îñíîâ³ éìîâ³ðí³ñíîãî ï³äõîäó äî îòðè-
ìàííÿ òà ôîðìóëþâàííÿ âèâîä³â â àêò³ åêñïåðòèçè ñêëàäíèõ îá’ºêò³â.

Öåé ï³äõ³ä ñïèðàºòüñÿ íà îáîâ’ÿçêîâó ïîáóäîâó êðèâèõ âåëè÷èí ³ìîâ³ðíîñò³
ïîìèëîê ² ³ ²² ðîäó. ̄ õ ïîáóäîâà ïðîâîäèòüñÿ ïðè ðîçðîáö³ åêñïåðòíîãî ³íñòðóìåí-
òàð³þ íà îñíîâ³ âåëèêî¿ ê³ëüêîñò³ ïîð³âíÿíü ïàð çðàçê³â, ùî çàáåçïå÷óº äîñòîâ³ðí³ñòü
òàêèõ êðèâèõ. Âèêîðèñòàííÿ òàêèõ êðèâèõ çàáåçïå÷óº îòðèìàííÿ êîìïëåêñíî¿
îö³íêè çíà÷åííÿ ì³í³ìàëüíî¿ åôåêòèâíîñò³ åêñïåðòíîãî ³íñòðóìåíòàð³þ ïðè éîãî
ðîçðîáö³. Ö³ êðèâ³ âèêîðèñòîâóþòüñÿ ïðè ïðîâåäåíí³ åêñïåðòèç äëÿ îòðèìàííÿ
éìîâ³ðí³ñíîãî âèâîäó ç ðåàëüíèìè âåëè÷èíàìè ïîìèëîê ² ³ ²² ðîäó.

Âèçíà÷åíî, ùî ïðè êðèì³íàë³ñòè÷í³é ³äåíòèô³êàö³¿ ïîìèëêà ² ðîäó âêàçóº
íà éìîâ³ðí³ñòü òîãî, ùî äîñë³äæóâàí³ îá’ºêòè íåïðàâèëüíî ³äåíòèô³êîâàí³ ÿê
ð³çí³, à ïîìèëêà   ²² ðîäó – íà éìîâ³ðí³ñòü òîãî, ùî ð³çí³ îá’ºêòè íåïðàâèëüíî
³äåíòèô³êîâàí³ ÿê îäèí.

Ïîêàçàíî, ùî âèêîðèñòàííÿ ñó÷àñíèõ çàñîá³â ïðîãðàìóâàííÿ òà îáðîáêè
³íôîðìàö³¿ â³äêðèâàº íîâ³ äîäàòêîâ³ ìîæëèâîñò³ ïðè ïîáóäîâ³ åêñïåðòíîãî
³íñòðóìåíòàð³þ ñêëàäíèõ îá’ºêò³â.
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The aspects of acceptance of probabilistic conclusion of expert, related to the
construction of the crooked errors of the first and second family for an expert tool and
being of measure of closeness between the identification signs got from different
identifying objects, are examined in the article.
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The necessity of acceptance of probabilistic conclusion is conditioned by that
both a selection and measuring of parameters always will be produced by some error
determined by exactness of work of the used instruments, that inherently to any
technical device. In addition, identification signs abstracted from different identifying
objects, absolutely identical parameters can not have. Therefore for comparisons of
identification signs the probabilistic estimations of their closeness are used, i.e. the
measure of closeness of two casual sizes or casual processes is estimated. Thus there
always is some possibility of error, when from the existent error of measuring or error
in exactness of estimation of closeness of parameters the signs produced by one object
can be taken for what be going on from different sources, and signs what be going on
from different objects, for what be going on from one source. Probability of origin of
such errors is determined minimum exactness of the instrument intended for realization
of concrete type of examination. Such errors name the errors of the first and second
family.

Possibility of construction of modern tool is in-process shown on scientifically
reasonable basis of the probabilistic going near a receipt and formulation of conclusions
in the certificate of examination of difficult objects.

This approach leans against the obligatory construction of the crooked sizes of
probability of errors of the first and second family. Their construction is conducted
at development of expert tool on the basis of plenty of comparisons of pairs of
standards, which provides authenticity of such curves. The use of such curves provides
the receipt of complex estimation of value of minimum efficiency of expert tool at his
development. These curves are used for realization of examinations for the receipt of
probabilistic conclusion with the real sizes of errors of the first and second family.

It is certain that during criminalistics authentication the error of the first family
specifies on probability that the investigated objects are wrong identified as different,
and error of the second family – on probability that different objects are wrong
identified as one.

It is shown that the use of modern facilities of programming and treatment of
information opens new additional possibilities at the construction of expert tool of
difficult objects.

Keywords: expert opinion, probability, identification features, first and second
type error curves, forensic identification, degree of proximity, forensic examination.

Îòðèìàíî: 24.10.2019



ISSN 2072–8670 (Print)

Issue 4(46) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).40

350

DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) 

ÓÄÊ 343.98

Øóëüãà Îëåêñàíäð Îëåêñàíäðîâè÷,
àñï³ðàíò Àêàäåì³¿ àäâîêàòóðè Óêðà¿íè,

ñòàðøèé ³íñïåêòîð ç îñîáëèâèõ äîðó÷åíü
ÃÑÓ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà

ÏÐÀÂÎÂ² É ÎÐÃÀÍ²ÇÀÖ²ÉÍ² ÏÐÎÁËÅÌÈ
ÏÐÈÇÍÀ×ÅÍÍß ÒÀ ÏÐÎÂÅÄÅÍÍß ÑÓÄÎÂÎ-

ÌÈÑÒÅÖÒÂÎÇÍÀÂ×Î¯ ÅÊÑÏÅÐÒÈÇÈ
Ó ÊÐÈÌ²ÍÀËÜÍÎÌÓ ÑÓÄÎ×ÈÍÑÒÂ² ÓÊÐÀ¯ÍÈ

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ïèòàííÿ ùîäî ïðèçíà÷åííÿ òà ïðîâåäåííÿ ñóäîâî-
ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ó îêðåìèõ êàòåãîð³ÿõ êðèì³íàëüíèõ ïðîâàäæåíü.

Àâòîðîì çä³éñíåíî àíàë³ç íîðì ÷èííîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíî-
äàâñòâà òà ï³äçàêîííèõ íîðìàòèâíèõ àêò³â, ùî ñòîñóþòüñÿ ïðèçíà÷åííÿ òà
ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç, à òàêîæ ñó÷àñíî¿ ñïåö³àëüíî¿
þðèäè÷íî¿ ë³òåðàòóðè. Âèçíà÷åíî ïðîáëåìí³ ïèòàííÿ, ÿê³ ïîñòàþòü ï³ä ÷àñ
ïðèçíà÷åííÿ òà ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç, à òàêîæ íàäàíî
ïðîïîçèö³¿ ùîäî ¿õ âèð³øåííÿ.

Êëþ÷îâ³ ñëîâà: ìèñòåöòâî, ñóäîâà åêñïåðòèçà, ñóäîâî-ìèñòåöòâîçíàâ÷à
åêñïåðòèçà, åêñïåðò-ìèñòåöòâîçíàâåöü.

Íàòåïåð äëÿ á³ëüøîñò³ êðà¿í ñâ³òó, ó òîìó ÷èñë³ é äëÿ Óêðà¿í³, ïðàâîïîðóøåí-
íÿ â ãàëóç³ ìèñòåöòâà ñòàíîâëÿòü äîâîë³ ñåðéîçíó ïðîáëåìó. Îá³ã âèòâîð³â ìè-
ñòåöòâà â ñó÷àñíîìó ñâ³ò³ íàáóâ êîëîñàëüíîãî ìàñøòàáó, ùî çóìîâèëî ðóõ â ö³é
ñôåð³ çíà÷åíèõ êîøò³â. Çàêîíîì³ðíî, ùî òàêèé ñòàí íå çàëèøèâñÿ ïîçà óâàãîþ
ïðåäñòàâíèê³â êðèì³íàëüíîãî ñâ³òó. Òàê çâàí³ “àðòçëî÷èíè” çà îáñÿãîì ïîñ³äàþòü
òðåòº ì³ñöå ç-ïîì³æ ³íøèõ âèä³â ì³æíàðîäíèõ çëî÷èí³â. Ïðîöåñè, ùî â³äáóâàþòüñÿ
ñüîãîäí³ â Óêðà¿í³, çóìîâèëè ï³äâèùåíèé ³íòåðåñ ñâ³òîâî¿ ñï³ëüíîòè íå ëèøå äî
ñîö³àëüíî-åêîíîì³÷íèõ òà ïîë³òè÷íèõ ïðîöåñ³â, à é äî ³ñòîð³¿ òà êóëüòóðè íàøî¿
êðà¿íè. Öå, ó ñâîþ ÷åðãó, ñïðè÷èíèëî ðîçâèòîê òàêîãî íåãàòèâíîãî ÿâèùà, ÿê â³ä-
ò³ê çà ìåæ³ Óêðà¿íè çíà÷íî¿ ê³ëüêîñò³ õóäîæí³õ òà ³ñòîðè÷íèõ ö³ííîñòåé, êîòð³
ïåðåòâîðèëèñÿ íà òîâàð, ïðèäáàíèõ íå ëèøå ñïðàâæí³ìè êîëåêö³îíåðàìè, à é
âèñòóïàº îá’ºêòîì, çà äîïîìîãîþ ÿêîãî “â³äìèâàþòüñÿ” íåçàêîííî îòðèìàí³ ãðîø³.
ßñêðàâèì ïðèêëàäîì òàêîãî íåãàòèâíîãî ÿâèùà º ò³ ïðèêð³ âèïàäêè, êîëè
â³ò÷èçíÿí³ êóëüòóðí³ ö³ííîñò³ áóëè âèâåçåí³ çà êîðäîí êîëèøí³ìè êåð³âíèêàìè
íàøî¿ äåðæàâè òà äåÿêèìè ìîæíîâëàäöÿìè. Ìèñòåöüê³ âèðîáè, çàâäÿêè âèñîêîìó
³ ñòàëîìó é íàâ³òü çðîñòàþ÷îìó ïîïèòó íà íèõ ÿê ó íàø³é êðà¿í³, òàê ³ ïîçà ¿¿
ìåæàìè, äîâîë³ ÷àñòî âèñòóïàòü îá’ºêòàìè íåïðàâîì³ðíèõ ïîñÿãàíü, à îòæå, ³
îá’ºêòàìè êðèì³íàëüíèõ ïðîâàäæåíü ó âèïàäêàõ âòðàòè, âèêðàäåííÿ, êîíòðàáàíäè,
çíèùåííÿ, ïîøêîäæåííÿ ïàì’ÿòîê ìèñòåöòâà òà àðõ³òåêòóðè, òâîð³â æèâîïèñó;
øàõðàéñòâà ç ïðåäìåòàìè, ùî ìàþòü êóëüòóðíó ö³íí³ñòü, òîùî [1].
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Íèí³ åôåêòèâí³ñòü áîðîòüáè ç³ çëî÷èíí³ñòþ çàëåæèòü, íà íàøó äóìêó, â³ä
íèçêè îñíîâíèõ ôàêòîð³â: ïî-ïåðøå, â³ä íàëåæíî¿ òà âèñîêîïðîôåñ³éíî¿ ï³äãîòîâêè
þðèäè÷íèõ êàäð³â, ïî-äðóãå, â³ä ñâîº÷àñíîãî âïðîâàäæåííÿ ðåçóëüòàò³â íàóêîâèõ
äîñë³äæåíü ùîäî ïðîòèä³¿ çëî÷èííîñò³, çîêðåìà, çàáåçïå÷åííÿ íåçàëåæíîþ, êâàë³ô³-
êîâàíîþ é îá’ºêòèâíîþ ñóäîâîþ åêñïåðòèçîþ, îð³ºíòîâàíîþ íà ìàêñèìàëüíå âè-
êîðèñòàííÿ äîñÿãíåíü íàóêè é òåõí³êè. Äëÿ ðîçñë³äóâàííÿ á³ëüøîñò³ “àðòçëî÷èí³â”
íåîáõ³äíèì º ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè. Ïðîòå ðîçðîáêà
áàãàòüîõ àñïåêò³â öüîãî êëàñó åêñïåðòèç ç òåîðåòè÷íî¿ é îðãàí³çàö³éíî-ïðàâîâî¿
ïîçèö³é º íåäîñòàòíüîþ. Öå ñâ³ä÷èòü ïðî ïîòðåáó âäîñêîíàëåííÿ ïðàâîâèõ ³ îðãà-
í³çàö³éíèõ îñíîâ ñóäîâî-ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè. Íàé÷àñò³øå ñóäîâî-ìèñòåö-
òâîçíàâ÷à åêñïåðòèçà ïðèçíà÷àºòüñÿ â êðèì³íàëüíîìó ïðîöåñ³ â âèïàäêàõ: âòðàòè,
âèêðàäåííÿ, çíèùåííÿ, íåçàêîííîãî ïåðåì³ùåííÿ ïðåäìåò³â ìèñòåöòâà; îö³íêè
çàâäàíî¿ øêîäè â ðàç³ çíèùåííÿ àáî ïîøêîäæåííÿ ïàì’ÿòîê ìèñòåöòâà é àðõ³òåê-
òóðè; êîíòðàáàíäè; øàõðàéñòâà ç ïðåäìåòàìè, ùî ìàþòü õóäîæíþ ö³íí³ñòü, òà ³í.

Ñóäîâî-ìèñòåöòâîçíàâ÷à åêñïåðòèçà ÿê òàêà, ùî ôîðìóºòüñÿ, öå êëàñ ñóäîâèõ
åêñïåðòèç, ÿêèé ñòàíîâèòü ìíîæèíí³ñòü åêñïåðòíèõ äîñë³äæåíü, îá’ºäíàíèõ ñï³ëüí³-
ñòþ çíàíü, ùî ñëóãóþòü äæåðåëîì ôîðìóâàííÿ òåîðåòè÷íèõ é ìåòîäè÷íèõ îñíîâ
öüîãî êëàñó åêñïåðòèç çà âñüîãî ðîçìà¿òòÿ ¿¿ îá’ºêò³â. Ó íàóêîâ³é ë³òåðàòóð³ âîíà âèçíà-
÷àºòüñÿ ÿê ïðîöåñóàëüíà ä³ÿ, êîòðà ñêëàäàºòüñÿ ³ç ïðîâåäåííÿ äîñë³äæåíü é íà-
äàííÿ âèñíîâêó åêñïåðòîì ç ïèòàíü, ïîñòàâëåíèõ ïåðåä íèì ç ìåòîþ âñòàíîâëåííÿ
îáñòàâèí, ùî ï³äëÿãàþòü äîêàçóâàííþ çà êîíêðåòíèì êðèì³íàëüíèì ïðîâàäæåííÿì,
âèð³øåííÿ ÿêèõ ïîòðåáóº ñïåö³àëüíèõ çíàíü ó ãàëóç³ ìèñòåöòâîçíàâñòâà. Òàêèìè
îáñòàâèíàìè, íà äóìêó Î.Â. Ï³ñêóíîâî¿, º: ³ì’ÿ òâîðöÿ âèòâîðó ìèñòåöòâà; ÷àñ,
ì³ñöå, óìîâè éîãî ñòâîðåííÿ, à òàêîæ âèêîðèñòàí³ ìàòåð³àëè; õóäîæíÿ, ³ñòîðè÷íà
òà êóëüòóðíà ö³íí³ñòü âèòâîðó ìèñòåöòâà, à òàêîæ éîãî çì³ñò [2, ñ. 15 ].

Íåîáõ³äíî çàçíà÷èòè é òå, ùî ñóäîâî-ìèñòåöòâîçíàâ÷ó åêñïåðòèçó ìîæíà
îõàðàêòåðèçóâàòè íèçêîþ îñîáëèâîñòåé: ñóòòºâî çàëåæèòü â³ä îá’ºêòà äîñë³äæåííÿ,
ïåðåäáà÷àº ñïåöèô³÷íèé ï³äõ³ä, ÿêèé ä³ñòàâ â³äîáðàæåííÿ â äîòðèìàíí³ áàëàíñó
ì³æ îá’ºêòèâíèìè âèìîãàìè ïðàâîâèõ ïðèïèñ³â òà ñóá’ºêòèâ³çìîì, ùî º õàðàêòåð-
íèì äëÿ ìèñòåöòâîçíàâñòâà. Ë.Ê. Áîíäàðåíêî ñëóøíî çâåðòàº óâàãó íà òå, ùî ñó-
äîâî-ìèñòåöòâîçíàâ÷à åêñïåðòèçà ìàº ç òî÷êè çîðó ôîðìàëüíî¿ òåîð³¿ äîêàç³â
ïðîáëåìíèé õàðàêòåð, îñê³ëüêè äæåðåëîì â³äîìîñòåé âèñòóïàþòü, ãîëîâíèì ÷èíîì,
îñîáèñò³ñí³ ñóäæåííÿ åêñïåðòà-ìèñòåöòâîçíàâöÿ ïðî âèÿâëåí³ ôàêòè. Öå ïîâ’ÿçàíå
ç òèì, ùî ï³ä ÷àñ åêñïåðòíî¿ ä³ÿëüíîñò³, ñïðÿìîâàíî¿ íà ïåðåòâîðåííÿ ïîòåíö³éíî¿
äîêàçîâî¿ ³íôîðìàö³¿, ùî ì³ñòèòüñÿ â íàäàíèõ íà åêñïåðòèçó ìàòåð³àëàõ ñïðàâè,
íà àêòóàëüíó äîêàçîâó ³íôîðìàö³þ, ïîñèëþþòüñÿ åíäîô³çè÷í³ òåíäåíö³¿, ùî
âïëèâàþòü íà âíóòð³øíº ïåðåêîíàííÿ äîñë³äíèêà [3, ñ. 18].

Ó íàóêîâèõ ïóáë³êàö³ÿõ â÷åíèõ-êðèì³íàë³ñò³â çâåðòàºòüñÿ óâàãà íà òå, ùî
ñïåöèô³êà ä³ÿëüíîñò³ åêñïåðòà-ìèñòåöòâîçíàâöÿ ïîëÿãàº â ¿¿ àêñ³îëîã³÷íîìó
õàðàêòåð³. Åêñïåðò, çàâäÿ÷óþ÷è ñâî¿é ïðîôåñ³éí³é ñâ³äîìîñò³, îïèñóº õóäîæíüî
çíà÷óù³ ïðåäìåòè, ç îãëÿäó íà ¿õí³ åòèêî-åñòåòè÷í³ ïîçèö³¿; ïîÿñíþº ¿õ ³ç ïðîöåñóàëü-
íî¿ (ÿê ÿâèùå, ä³éñí³ñòü, ïîä³þ) ñòîðîíè ç öèõ ñàìèõ ïîçèö³é, à ãîëîâíå – îö³íþº
¿õ ÿê³ñòü, ç îãëÿäó íà ñâî¿ ïðîôåñ³éí³ íàñòàíîâè. Îñîáëèâ³ñòþ ìèñòåöòâîçíàâ÷îãî
çíàííÿ º ÿñêðàâî âèðàçíèé ñóá’ºêòèâíèé îñîáèñò³ñíèé õàðàêòåð, îñê³ëüêè òàêå
çíàííÿ ïåðåäáà÷àº îáîâ’ÿçêîâó íàÿâí³ñòü âëàñíîãî áà÷åííÿ, âëàñíî¿ ³íòåðïðåòàö³¿
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ôàêò³â ³ ïîä³é. Ó ñóäîâî-ìèñòåöòâîçíàâ÷îìó åêñïåðòíîìó âèñíîâêó, îêð³ì àòðèáóö³¿
ÿê ñóòî ìèñòåöòâîçíàâ÷îãî ìåòîäó äîñë³äæåííÿ, çíà÷íå ì³ñöå ïîñ³äàþòü åòèêî-
åñòåòè÷í³ ïî÷óòòÿ åêñïåðòà, éîãî ñâ³òîãëÿä, ð³âåíü êóëüòóðè, à òàêîæ ñîö³îêóëü-
òóðíèé ñòàòóñ, ÿêèé âèçíà÷àº ñòóï³íü àâòîðèòåòíîñò³ éîãî îö³íîê. Òîìó ìèñòåöòâî-
çíàâö³, çâè÷í³ äî ïóáë³÷íèõ âèñëîâëþâàíü, ÷àñòî àñîö³þþòü éîãî ç “³ñòèííèì ãëè-
áîêèì çíàííÿì”, ùî ï³äêðåñëþº ñóá’ºêòèâíèé, ãëèáîêî îñîáèñò³ñíèé õàðàêòåð, ó
òîìó ÷èñë³ é âèñíîâê³â ñóäîâî-ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè [3, ñ. 21].

Ïðàâîâ³ çàñàäè ïðîâåäåííÿ ñóäîâèõ åêñïåðòèç ðåãëàìåíòîâàíî ÷èííèì
çàêîíîäàâñòâîì, çîêðåìà, Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè (äàë³ –
ÊÏÊ Óêðà¿íè) [4], Çàêîíîì Óêðà¿íè “Ïðî ñóäîâó åêñïåðòèçó” [5], Íàêàçîì Ì³-
í³ñòåðñòâà þñòèö³¿ Óêðà¿íè “Ïðî çàòâåðäæåííÿ ³íñòðóêö³¿ ïðî ïðèçíà÷åííÿ òà
ïðîâåäåííÿ ñóäîâèõ åêñïåðòèç òà åêñïåðòíèõ äîñë³äæåíü” [6] òà ³íøèìè íîðìàòèâ-
íî-ïðàâîâèìè àêòàìè. Çà äàíèìè ñòàòèñòèêè ÌÂÑ Óêðà¿íè ùîäî âèêîíàííÿ ñó-
äîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç â ï³äðîçä³ëàõ Åêñïåðòíî¿ ñëóæáè ÌÂÑ Óêðà¿íè,
ó 2016 ð. âèêîíàíî 1036 ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç, ó 2017 ð. âèêîíàíî
1173, à ó 2018 ð. áóëî âèêîíàíî 537 ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç.

Çã³äíî ç ÷èííèì ïðîöåñóàëüíèì ïîðÿäêîì, ñüîãîäí³ ï³ä ÷àñ çä³éñíåííÿ äî-
ñóäîâîãî ðîçñë³äóâàííÿ é ñóäîâîãî ïðîâàäæåííÿ ìèñòåöòâîçíàâ÷à åêñïåðòèçà ïðî-
âîäèòüñÿ åêñïåðòíîþ óñòàíîâîþ, åêñïåðòîì àáî åêñïåðòàìè, ÿêèõ çàëó÷àþòü ñòîðîíè
êðèì³íàëüíîãî ïðîâàäæåííÿ àáî ñë³ä÷èé ñóääÿ çà êëîïîòàííÿì ñòîðîíè çàõèñòó,
âðàõîâóþ÷è çì³íè äî ÊÏÊ Óêðà¿íè â³ä 04.10.2019 ð., à ñàìå äî ÷. 1 ñò. 244 “Ñòî-
ðîíà çàõèñòó ìàº ïðàâî çâåðíóòèñÿ äî ñë³ä÷îãî ñóää³ ç êëîïîòàííÿì ïðî ïðîâåäåííÿ
åêñïåðòèçè ó ðàç³, ÿêùî äëÿ âèð³øåííÿ ïèòàíü, ùî ìàþòü ³ñòîòíå çíà÷åííÿ äëÿ
êðèì³íàëüíîãî ïðîâàäæåííÿ, íåîáõ³äíå çàëó÷åííÿ åêñïåðòà, ïðîòå ñòîðîíà îáâè-
íóâà÷åííÿ íå çàëó÷èëà éîãî àáî äëÿ âèð³øåííÿ çàëó÷åíèì ñòîðîíîþ îáâèíóâà÷åííÿ
åêñïåðòîì ïîñòàâëåí³ çàïèòàííÿ, ùî íå äîçâîëÿþòü äàòè ïîâíèé òà íàëåæíèé
âèñíîâîê ç ïèòàíü, äëÿ ç’ÿñóâàííÿ ÿêèõ íåîáõ³äíå ïðîâåäåííÿ åêñïåðòèçè, àáî
³ñíóþòü äîñòàòí³ ï³äñòàâè ââàæàòè, ùî çàëó÷åíèé ñòîðîíîþ îáâèíóâà÷åííÿ åêñïåðò
âíàñë³äîê â³äñóòíîñò³ ó íüîãî íåîáõ³äíèõ çíàíü, óïåðåäæåíîñò³ ÷è ç ³íøèõ ïðè÷èí
íàäàñòü àáî íàäàâ íåïîâíèé ÷è íåïðàâèëüíèé âèñíîâîê”, ñë³ä çàçíà÷èòè, ùî ïèòàííÿ
ùîäî ïðèçíà÷åííÿ ñóäîâèõ åêñïåðòèç ó õîä³ ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïî-
ðóøåíü ÿê ñòîðîíîþ îáâèíóâà÷åííÿ, òàê ³ ñòîðîíîþ çàõèñòó âðåãóëüîâàíî ç óðàõó-
âàííÿì äîñâ³äó ôóíêö³îíóâàííÿ ñèñòåìè ºâðîïåéñüêèõ ñòàíäàðò³â, çàãàëüíîïðèé-
íÿòèõ ì³æíàðîäíèõ ñòàíäàðò³â çàõèñòó ïðàâ ëþäèíè é îñíîâîïîëîæíèõ ñâîáîä,
ïåðåâ³ðåíèõ ïðàêòèêîþ ïðîöåäóð, ùî äîâåëè ñâîþ åôåêòèâí³ñòü ó çàáåçïå÷åíí³
áàëàíñó ïóáë³÷íèõ òà ïðèâàòíèõ ³íòåðåñ³â.

Çà ðåçóëüòàòàìè ïðîàíàë³çîâàíèõ íàìè àðõ³âíèõ ìàòåð³àë³â åêñïåðòíèõ
ïðîâàäæåíü ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ó ï³äðîçä³ëàõ Åêñïåðòíî¿ ñëóæáè
ÌÂÑ Óêðà¿íè ñë³ä çàçíà÷èòè, ùî íàé÷àñò³øå ñóäîâî-ìèñòåöòâîçíàâ÷³ åêñïåðòèçè
ïðèçíà÷àëè: ñë³ä÷³ Íàö³îíàëüíî¿ ïîë³ö³¿ – 75 %; ñë³ä÷³ Ñëóæáè áåçïåêè Óêðà¿íè –
20 %; ïðàö³âíèêè ïðîêóðàòóðè Óêðà¿íè – 5 %; ñóä – 4 %; ñòîðîíà çàõèñòó – 1 %.

Ï³ä ÷àñ ïðèéíÿòòÿ ð³øåííÿ ùîäî ïðèçíà÷åííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ
åêñïåðòèç ó ñóá’ºêò³â ïðèçíà÷åííÿ âèíèêàº íèçêà ñêëàäíîù³³â.

1. Âèá³ð åêñïåðòíî¿ óñòàíîâè. Òàê, â³äïîâ³äíî äî ÷. 1 ñò. 7 Çàêîíó Óêðà¿íè
“Ïðî ñóäîâó Åêñïåðòèçó”, ñóäîâî-åêñïåðòíó ä³ÿëüí³ñòü çä³éñíþþòü äåðæàâí³
ñïåö³àë³çîâàí³ óñòàíîâè, à òàêîæ ñóäîâ³ åêñïåðòè, ÿê³ íå º ïðàö³âíèêàìè çàçíà÷åíèõ
óñòàíîâ, òà ³íø³ ôàõ³âö³ (åêñïåðòè) ç â³äïîâ³äíèõ ãàëóçåé çíàíü. Çîêðåìà, ó ÷. 2
ñò. 7 Çàêîíó Óêðà¿íè “Ïðî ñóäîâó Åêñïåðòèçó” ÷³òêî âèçíà÷åíî ïåðåë³ê äåðæàâíèõ
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ñïåö³àë³çîâàíèõ óñòàíîâ, à ñàìå: à) íàóêîâî-äîñë³äí³ óñòàíîâè ñóäîâèõ åêñïåðòèç
Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè; á) íàóêîâî-äîñë³äí³ óñòàíîâè ñóäîâèõ åêñïåðòèç,
ñóäîâî-ìåäè÷í³ òà ñóäîâî-ïñèõ³àòðè÷í³ óñòàíîâè Ì³í³ñòåðñòâà îõîðîíè çäîðîâ’ÿ
Óêðà¿íè; â) åêñïåðòí³ ñëóæáè Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, Ì³í³ñòåð-
ñòâà îáîðîíè Óêðà¿íè, Ñëóæáè áåçïåêè Óêðà¿íè òà Äåðæàâíî¿ ïðèêîðäîííî¿
ñëóæáè Óêðà¿íè. Ïðîòå íå âñ³ äåðæàâí³ ñóäîâî-åêñïåðòí³ óñòàíîâè çàáåçïå÷åí³
êâàë³ô³êîâàíèìè ôàõ³âöÿìè â ãàëóç³ ìèñòåöòâîçíàâñòâà, ùî óíåìîæëèâëþº
ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç êîíêðåòíîþ äåðæàâíîþ óñòàíî-
âîþ.

Îòæå, äëÿ âèð³øåííÿ ïðîáëåìíèõ ïèòàíü ùîäî ïðèçíà÷åííÿ é ïîäàëüøîãî
ïðîâåäåííÿ ñóäîâî¿ ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè çàêîíîì ïåðåäáà÷åíî ïðèçíà÷åííÿ
ïîä³áíèõ åêñïåðòèç ñóäîâèì åêñïåðòàì, ÿê³ íå º ïðàö³âíèêàìè äåðæàâíèõ óñòàíîâ.
Ó ñâîþ ÷åðãó, ïðè ïðèçíà÷åíí³ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ñóäîâèì åêñ-
ïåðòàì, ÿê³ çä³éñíþþòü ñóäîâî-åêñïåðòíó ä³ÿëüí³ñòü ó íåäåðæàâíèõ ñïåö³àë³çîâàíèõ
óñòàíîâàõ, ñë³ä ç’ÿñóâàòè â³äîìîñò³ ùîäî îñîáè åêñïåðòà, çîêðåìà, éîãî îñâ³òè, îñ-
â³òíüî-êâàë³ô³êàö³éíîãî ð³âíÿ; â³äïîâ³äíî¿ ï³äãîòîâêè â äåðæàâíèõ ñïåö³àë³çîâàíèõ
óñòàíîâàõ Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè; àòåñòàö³¿ òà êâàë³ô³êàö³¿ ñóäîâîãî åêñïåðòà
ç ïåâíî¿ ñïåö³àëüíîñò³ â ãàëóç³ ìèñòåöòâîçíàâñòâà.

Ïðîô³ëü îñâ³òè åêñïåðòà-ìèñòåöòâîçíàâöÿ ïîâèíåí ÷³òêî â³äïîâ³äàòè çàâäàí-
íÿì, ÿê³ ïåðåä íèì ñòàâëÿòüñÿ ³ áåçïîñåðåäíüîìó îá’ºêòó äîñë³äæåííÿ (íàïðèêëàä,
åêñïåðòèçó òâîðó ñó÷àñíîãî ìèñòåöòâà íå ìîæíà ïðèçíà÷àòè åêñïåðòó-ìèñòåöòâî-
çíàâöþ â ãàëóç³ äàâíüîðóñüêîãî ³êîíîïèñó). Ñóá’ºêò ïðèçíà÷åííÿ ñóäîâî-ìèñòåöòâî-
çíàâ÷èõ åêñïåðòèç, çàçâè÷àé, íå º ôàõ³âöåì â ãàëóç³ ìèñòåöòâîçíàâñòâà, òîìó
ïðèéíÿòòÿ ð³øåííÿ ùîäî ïðèçíà÷åííÿ òàêèõ åêñïåðòèç º äîñèòü ñêëàäíèì çàâäàí-
íÿì, ðàçîì ç òèì êâàë³ô³êàö³ÿ åêñïåðòà ³ ïðîô³ëü éîãî îñâ³òè ìàþòü âèð³øàëüíå
çíà÷åííÿ íå ëèøå äëÿ îö³íêè äîïóñòèìîñò³, à é äîñòîâ³ðíîñò³ âèñíîâêó ñóäîâîãî
åêñïåðòà.

Áåðó÷è äî óâàãè îñîáëèâîñò³ ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç
é òå, ùî ðåçóëüòàòè ¿õ ïðîâåäåííÿ º ñàìîñò³éíèì äîêàçîì ïðè ðîçãëÿä³ ñïðàâè â
ñóä³, ñë³ä çàçíà÷èòè, ùî äëÿ ¿õ ïðîâåäåííÿ íåäîñòàòíüî ñàìèõ ëèøå ñïåö³àëüíèõ
çíàíü â ãàëóç³ íàóêè, òåõí³êè, ìèñòåöòâà àáî ðåìåñëà, íåîáõ³äí³ òàêîæ âèñîêèé
ð³âåíü þðèäè÷íî¿ ï³äãîòîâêè, îñê³ëüêè âèñíîâîê åêñïåðòà ìàº â³äïîâ³äàòè âèìîãàì
äî ôîðìè ³ çì³ñòó, òà ³íøèõ âñòàíîâëåíèõ ÷èííèì çàêîíîäàâñòâîì íîðì.

Ç îãëÿäó íà çàçíà÷åíå âèùå, ââàæàºìî çà íåîáõ³äíå ñòâîðèòè ñïåö³àëüí³
îñâ³òí³ ïðîãðàìè äëÿ ï³äãîòîâêè ôàõ³âö³â â ãàëóç³ ñóäîâî¿ ìèñòåöòâîçíàâ÷î¿ åêñïåð-
òèçè, à òàêîæ ñòâîðèòè ³ çá³ëüøèòè ê³ëüê³ñòü â³ää³ë³â òà ï³äðîçä³ë³â ó äåðæàâíèõ
ñïåö³àë³çîâàíèõ óñòàíîâàõ, ÿê³ ìîæóòü ïðîâîäèòè ñóäîâî-ìèñòåöòâîçíàâ÷³ åêñ-
ïåðòèçè.

Îñîáëèâîñò³ ä³ÿëüíîñò³ ñïåö³àë³ñò³â ìèñòåöòâîçíàâö³â ï³ä ÷àñ çä³éñíåííÿ
ìèñòåöòâîçíàâ÷èõ äîñë³äæåíü ñïðÿìîâàí³ íà: çàñâîºííÿ ôóíäàìåíòàëüíèõ òåî-
ðåòè÷íèõ, íàóêîâèõ, ïðàâîâèõ, ìåòîäè÷íèõ òà îðãàí³çàö³éíèõ ïîëîæåíü ìèñòåöòâî-
çíàâ÷èõ äîñë³äæåíü; ôîðìóâàííÿ ³ çáàãà÷åííÿ áàçîâî¿ òåîðì³íîëîã³¿ ó ñôåð³
ìèñòåöòâîçíàâ÷èõ äîñë³äæåíü; ïðàêòè÷íå çàñâîºííÿ òà ðîçâèòîê â³äïîâ³äíèõ
íàâè÷îê âèêîðèñòàííÿ îêðåìèõ ìåòîäèê ìèñòåöòâîçíàâ÷èõ äîñë³äæåíü; ôîðìóâàííÿ
ñïåö³àëüíèõ çíàíü ùîäî ãðóïè ñïåöèô³÷íèõ çàêîíîì³ðíîñòåé, îñîáëèâîñòåé òà
îçíàê ìàòåð³àëüíèõ îá’ºêò³â, äîñë³äæåííÿ òà âèçíà÷åííÿ ÿêèõ äàþòü ìîæëèâ³ñòü
àòðèáóö³¿ öèõ îá’ºêò³â ³ç ìåòîþ âèð³øåííÿ ïèòàíü, ïîñòàâëåíèõ ïåðåä åêñïåðòàìè-
ìèñòåöòâîçíàâöÿìè.
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Íà íàøó äóìêó, ïîñòàº íåîáõ³äí³ñòü ó: ôîðìóâàíí³ îñíîâ ïðîôåñ³éíîãî
òâîð÷îãî ìèñëåííÿ â ìàéáóòí³õ ôàõ³âö³â-ìèñòåöòâîçíàâö³â; ÿê³ñíîìó çàñâîºíí³
ïîíÿò³éíîãî àïàðàòó â ãàëóç³ ìèñòåöòâîçíàâñòâà; ãëèáîêîìó âèâ÷åíí³ çàãàëüíîòåî-
ðåòè÷íèõ ïîëîæåíü ìèñòåöòâîçíàâ÷èõ äîñë³äæåíü; îòðèìàíí³ ïðàêòè÷íèõ íàâè÷îê
âèêîðèñòàííÿ îêðåìèõ ìåòîäèê ìèñòåöòâîçíàâ÷èõ äîñë³äæåíü òèõ ÷è ³íøèõ îá’ºêò³â
äîñë³äæåííÿ.

Ñë³ä çàçíà÷èòè, ùî íà ñüîãîäí³ â Äåðæàâíîìó íàóêîâî-äîñë³äíîìó åêñïåðòíî-
êðèì³íàë³ñòè÷íîìó öåíòð³ ÌÂÑ Óêðà¿íè ðîçðîáëåíî â³äïîâ³äíó ïðîãðàìó ï³äãî-
òîâêè ïðàö³âíèê³â åêñïåðòíèõ ï³äðîçä³ë³â ÌÂÑ Óêðà¿íè çà íàïðÿìîì “Ìèñòåöòâî-
çíàâ÷³ äîñë³äæåííÿ” [7].

2. Â³äñóòí³ñòü ñó÷àñíèõ ìåòîäè÷íèõ ìàòåð³àë³â ùîäî ïðèçíà÷åííÿ
òà ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç. Ñë³ä çàçíà÷èòè, ùî çëî-
÷èíè, ïðåäìåòîì ÿêèõ º ïîñÿãàííÿ íà êóëüòóðí³ ö³ííîñò³, ìàþòü îñîáëèâî íåáåç-
ïå÷íèé õàðàêòåð, îñê³ëüêè îñîáà ïîòåðï³ëîãî çàçíàº íå ëèøå ìîðàëüíèõ, à é
ìàòåð³àëüíèõ çáèòê³â ó âåëèêèõ òà îñîáëèâî âåëèêèõ ðîçì³ðàõ.

Ðåçóëüòàòè ïðîàíàë³çîâàíèõ íàìè äàíèõ ñë³ä÷î¿ òà ñóäîâî¿ ïðàêòèêè äàþòü
ìîæëèâ³ñòü çðîáèòè âèñíîâîê ïðî òå, ùî, ïî-ïåðøå, ñóá’ºêòè ïðèçíà÷åííÿ ñóäîâî-
ìèñòåöòâîçíàâ÷èõ åêñïåðòèç, ÿê ïðàâèëî, íå º ôàõ³âöÿìè â ãàëóç³ ìèñòåöòâîçíàâ-
ñòâà, òîìó îö³íèòè é âñòàíîâèòè íàëåæí³ñòü ³ çíà÷åííÿ êîíêðåòíîãî îá’ºêòà äëÿ
³ñòîð³¿, íàóêè, êóëüòóðè ñàìîñò³éíî, òîáòî áåç äîïîìîãè ôàõ³âöÿ â ãàëóç³ ìèñòåöòâî-
çíàâñòâà, íå âèäàºòüñÿ ìîæëèâèì; ïî-äðóãå, íèçüêèé ð³âåíü îá³çíàíîñò³ ñóá’ºêò³â
ïðèçíà÷åííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ùîäî ïåðåë³êó òèõ ÷è ³íøèõ
åêñïåðòèç â ãàëóç³ ìèñòåöòâîçíàâñòâà òà, â³äïîâ³äíî, ïèòàíü, ÿê³ âèð³øóþòüñÿ â
õîä³ ïðîâåäåííÿ òèõ ÷è ³íøèõ åêñïåðòèç; ïî-òðåòº, ³ñíóþòü “ïîáîþâàííÿ” ç áîêó
ñóá’ºêò³â ïðèçíà÷åííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ùîäî çíà÷íèõ ô³íàíñîâèõ
âèòðàò, à òàêîæ ñòðîê³â ïðîâåäåííÿ ñóäîâèõ åêñïåðòèç ö³º¿ êàòåãîð³¿; ïî-÷åòâåðòå,
íåð³äêî âèíèêàþòü ñêëàäíîù³ ùîäî âèáîðó óñòàíîâè òà ïðèçíà÷óâàíèõ íåþ åêñïåð-
ò³â, ð³âåíü çíàíü ³ êâàë³ô³êàö³ÿ ÿêèõ ÷àñòî çàëèøàºòüñÿ íèçüêîþ.

Ðåçóëüòàòè ïðîâåäåíîãî íàìè àíêåòóâàííÿ ñë³ä÷èõ Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè äîçâîëÿþòü ä³éòè âèñíîâêó, ùî ó 20 % âèïàäê³â ñë³ä÷³ â³äìîâëÿþòüñÿ
ïðèçíà÷àòè ìèñòåöòâîçíàâ÷ó åêñïåðòèçó îá´ðóíòîâóþ÷è òàêå ð³øåííÿ òèì, ùî
ïðåäìåòè ùîäî ÿêèõ â÷èíåíî çëî÷èííå ïîñÿãàííÿ, íà ¿õ äóìêó, íå “ìàþòü êóëüòóð-
íîãî çíà÷åííÿ” àáî ìàþòü “ìàëó ö³íí³ñòü”. Íà íàøó äóìêó, òàêà ïðàêòèêà º íå-
ïðèïóñòèìîþ, îñê³ëüêè ñë³ä÷³ íå âîëîä³þòü ó ïîâí³é ì³ð³ çíàííÿìè â ãàëóç³ ìè-
ñòåöòâîçíàâñòâà é ñàìîñò³éíî îö³íèòè ïðåäìåòè ìèñòåöòâà ³ íàóêè íå âèäàºòüñÿ
ìîæëèâèì.

3. Îäíèì ³ç ïðîáëåìíèõ ïèòàíü ïðè ïðèçíà÷åíí³ ñóäîâî-ìèñòåöòâîçíàâ÷î¿
åêñïåðòèçè º òå, ùî ïåðåä åêñïåðòîì-ìèñòåöòâîçíàâöåì ÷àñòî ñòàâëÿòü
ïèòàííÿ, ùî âèõîäÿòü çà ìåæ³ éîãî ñïåö³àëüíèõ çíàíü, åêñïåðòó íàäàþòüñÿ
îá’ºêòè, ó òîìó ÷èñë³ äèñêè, êîìï’þòåðíà òåõí³êà, ùî º íåäîñòàòí³ìè àáî íåïðè-
äàòíèìè äëÿ ïðîâåäåííÿ ¿õ äîñë³äæåííÿ, ùî º ïðÿìèì ïîðóøåííÿì çàêîíîäàâ÷î
âèçíà÷åíèõ íîðì, çîêðåìà òåðì³í³â ðîçñë³äóâàííÿ àáî ñóäîâîãî ðîçãëÿäó, ùî
îáóìîâëåíî íåîáõ³äí³ñòþ ïðîâåäåííÿ äîäàòêîâèõ ñóäîâî-ìèñòåöòâîçíàâ÷èõ àáî
êîìïëåêñíèõ ñóäîâèõ åêñïåðòèç, ùî, ó ñâîþ ÷åðãó, çá³ëüøóº, ³ áåç òîãî ÷èìàëå,
íàâàíòàæåííÿ íà ñóäîâî-åêñïåðòí³ óñòàíîâè, ³ íà ñóäîâèõ åêñïåðò³â çîêðåìà.

Íà íàøó äóìêó, ð³øåííÿ ïðî íåîáõ³äí³ñòü ïðèçíà÷åííÿ ìèñòåöòâîçíàâ÷î¿
åêñïåðòèçè ñë³ä÷îìó (÷è ³íøîìó ñóá’ºêòó ïðèçíà÷åííÿ) íåîáõ³äíî óõâàëþâàòè
ï³ñëÿ ïîïåðåäíüî¿ êîíñóëüòàö³¿ ç³ ñïåö³àë³ñòîì-ìèñòåöòâîçíàâöåì. Çàïðîïîíîâàíå
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âèð³øåííÿ ïîä³áíèõ ïðîáëåìíèõ ïèòàíü º ïîçèòèâíèì äëÿ ñë³ä÷îãî, îñê³ëüêè â³í
ìàº ìîæëèâ³ñòü ïðîêîíñóëüòóâàòèñÿ ç ôàõ³âöåì ³ç ïèòàíü, ùî ñòîñóþòüñÿ: à) âè-
áîðó óñòàíîâè, á) äîáîðó åêñïåðòà-ìèñòåöòâîçíàâöÿ; â) ôîðìóëþâàííÿ ïèòàíü,
ÿê³ áóäóòü ïîñòàâëåí³ ïåðåä åêñïåðòîì, ã) ï³äãîòîâêè îá’ºêò³â äëÿ ïðîâåäåííÿ
ñóäîâî-ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè. Çà ðåçóëüòàòàìè ïðîâåäåíîãî íàìè îïèòóâàííÿ
ñë³ä÷èõ ÑÓ Íàö³îíàëüíî¿ ïîë³ö³¿ â ì. Êèºâ³ òà îáëàñòÿõ âñòàíîâëåíî, ùî çâåðòàëèñÿ
çà êîíñóëüòàö³ºþ äî ñïåö³àë³ñòà-ìèñòåöòâîçíàâöÿ ï³ä ÷àñ ïðèçíà÷åííÿ ñóäîâî-
ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè ó 80 % âèïàäêàõ.

Îòæå, ç îãëÿäó íà ðåçóëüòàòè àíàë³çó íàóêîâî¿ ë³òåðàòóðè, ìàòåð³àë³â ïðàâî-
çàñòîñîâíî¿ ïðàêòèêè, ïðîâåäåíîãî íàìè åìï³ðè÷íîãî äîñë³äæåííÿ, ìîæíà çðîáèòè
âèñíîâîê ïðî òå, ùî â õîä³ äîñóäîâîãî ðîçñë³äóâàííÿ íåð³äêî ïîñòàº íåîáõ³äí³ñòü
ó ïðèçíà÷åíí³ òà ïðîâåäåíí³ ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç ó ð³çíèõ êàòåãîð³ÿõ
êðèì³íàëüíèõ ïðîâàäæåíü, äå ïðåäìåòîì çëî÷èííîãî ïîñÿãàííÿ º êóëüòóðí³
ö³ííîñò³ (âèòâîðè ìèñòåöòâà àáî, ïðèíàéìí³, ò³, ùî ìàþòü ïåâíó õóäîæíþ, êóëü-
òóðíó, íàóêîâó ÷è ³ñòîðè÷íó ö³íí³ñòü (òâîðè îáðàçîòâîð÷îãî ìèñòåöòâà (æèâîïèñó,
ñêóëüïòóðè, ãðàô³êè), äåêîðàòèâíî-óæèòêîâîãî ìèñòåöòâà (ïîðöåëÿíà, ìåòàë, ñêëî,
êàì³íü, äåðåâî, òêàíèíà), îá’ºêòè íóì³çìàòèêè, ôàëåðèñòèêè òà áîí³ñòèêè (ìîíåòè,
ìåäàë³, ïàïåðîâ³ ãðîø³), ê³íîïðîäóêö³ÿ, ôîòîìàòåð³àëè, êíèãè). Âîäíî÷àñ ñë³ä
çàçíà÷èòè ïðî òå, ùî â õîä³ ïðèçíà÷åííÿ òà ïðîâåäåííÿ ñóäîâî-ìèñòåöòâîçíàâ÷èõ
åêñïåðòèç íà ïðàêòèö³ ïîñòàþòü ïåâí³ ïðîáëåìí³ ïèòàííÿ, çîêðåìà, ùîäî âèáîðó
åêñïåðòíî¿ óñòàíîâè äëÿ ïðèçíà÷åííÿ é ïîäàëüøîãî ïðîâåäåííÿ åêñïåðòèçè;
â³äñóòíîñò³ ñó÷àñíèõ ìåòîäè÷íèõ ìàòåð³àë³â ùîäî ïðèçíà÷åííÿ òà ïðîâåäåííÿ
ñóäîâî-ìèñòåöòâîçíàâ÷èõ åêñïåðòèç; ïîñòàâëåííÿ ïèòàíü ïåðåä åêñïåðòîì, ÿê³
âèõîäÿòü çà ìåæ³ éîãî ñïåö³àëüíèõ çíàíü.

Ç ìåòîþ âäîñêîíàëåííÿ ïðàâîâèõ ³ îðãàí³çàö³éíèõ àñïåêò³â ñóäîâî-ìè-
ñòåöòâîçíàâ÷î¿ åêñïåðòèçè ìàþòü áóòè çä³éñíåí³ òàê³ çàõîäè: ðîçðîáëåíî é íîðìà-
òèâíî çàêð³ïëåíî ïîíÿòòÿ ñóäîâî-ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè, à òàêîæ ìåòîäèêè
¿¿ ïðîâåäåííÿ; âèðîáëåíî ö³ë³ñí³ ï³äõîäè äî âèçíà÷åííÿ íîâèõ îá’ºêò³â ñóäîâî-
ìèñòåöòâîçíàâ÷î¿ åêñïåðòèçè, à òàêîæ ñòðóêòóðè åêñïåðòíîãî âèñíîâêó; âèð³øåíî
ïèòàííÿ ùîäî ñòâîðåííÿ ñïåö³àë³çîâàíèõ óñòàíîâ àáî ï³äðîçä³ë³â, ÿê³ á ïðîâîäèëè
ñóäîâî-ìèñòåöòâîçíàâ÷³ åêñïåðòí³ äîñë³äæåííÿ.
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LEGAL AND ORGANIZATIONAL ISSUES OF THE APPOINTMENT AND
CARRYING OUT LEGAL EXPERT EXAMINATION

IN THE CRIMINAL JUSTICE OF UKRAINE

Paper is devoted to a topical issue, which is important in theoretical and
practical application. The issue of the appointment and carrying out forensic expertise
in certain categories of criminal proceedings is quite problematic today and has some
peculiarities. Since the entry into force of the Criminal Procedure Code of Ukraine
(hereinafter – the CPC) in 2012, taking into account recent amendments to the CPC
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of Ukraine and amendments to the Law of Ukraine “On Judicial Expertise”, it should
be noted that the issue of appointment and conduction of forensic expertise has
passed some positive changes, but there is  a number of problems of theoretical and
practical nature requiring development and resolution.

Research paper is based on the analysis of the regulations of current criminal
procedural legislation and by-laws concerning the topic of the paper, as well as the
modern specialized legal literature.

It is noted that forensic expert examination is necessary for the investigation of
the majority of “art crimes:, however, to date, the development of many aspects of this
class of expertise from the theoretical and organizational-legal standpoint is insufficient.

The author suggests ways to improve the legal and organizational aspects of
forensic expertise, in particular, the concept of forensic expertise is revealed, and the
methods of its implementation are developed; holistic approaches are developed for
the identification of new objects of forensic expertise, as well as the structure of
expert opinion; the issue of creating specialized institutions or units that would
conduct forensic expert studies is considered. Given the above mentioned, it can be
stated that the paper contains a proper analysis of a number of organizational and
legal issues concerning the appointment and conduction of forensic expertise and
proposals for their solution.

Keywords: art, forensic inquiry, ñóäîâî-ìèñòåöòâîçíàâ÷à åêñïåðòèçà, expert
art critic.

Îòðèìàíî: 25.10.2019
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ÓÄÊ 340.13(477):341

Àëºêñººâ Ñåðã³é Îëåãîâè÷,
àñï³ðàíò ²íñòèòóòó çàêîíîäàâñòâà Âåðõîâíî¿ Ðàäè Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà

ÍÎÐÌÈ Ì²ÆÍÀÐÎÄÍÎÃÎ ÏÐÀÂÀ Ó ÏÐÀÂÎÂ²É
ÑÈÑÒÅÌ² ÓÊÐÀ¯ÍÈ: ÒÅÎÐÅÒÈ×Í² Ï²ÄÕÎÄÈ

Ó ñòàòò³ âèñâ³òëþºòüñÿ ïðîáëåìàòèêà ³ìïëåìåíòàö³¿ íîðì ì³æíàðîäíîãî
ïðàâà, ùî ðåãëàìåíòóº ð³çíîìàí³òí³ ñóñï³ëüí³ â³äíîñèíè, ÿê³ âèíèêàþòü ó ïðîöåñ³
âèêîíàííÿ ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü äåðæàâè ó âíóòð³øíüîäåðæàâíîìó
(íàö³îíàëüíîìó) ïðàâ³ â ð³çíèõ ñôåðàõ ñîö³àëüíîãî ³ äåðæàâíîãî æèòòÿ, â òîìó
÷èñë³ é ïðîâàäæåííÿ â ãîñïîäàðñüêèõ ñóäàõ, âîíà äåòåðì³íîâàíà òèì, ùî º ÷àñòèíîþ
çàãàëüíî¿ ïðîáëåìè ³ìïëåìåíòàö³¿ ì³æíàðîäíèõ íîðì â Óêðà¿í³. Äîñë³äæóþòüñÿ
òåîðåòè÷í³ ï³äõîäè äî âèçíà÷åííÿ ïðàâîâîãî ñòàòóñó íîðì ì³æíàðîäíîãî ïðàâà
ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ³ìïëåìåíòàö³ÿ, ì³æíàðîäíå ïðàâî, ïðàâîâèé ñòàòóñ, íàö³î-
íàëüíå çàêîíîäàâñòâî, ïðàâîâà ñèñòåìà.

Àêòóàëüí³ñòü ïðîáëåìàòèêè ³ìïëåìåíòàö³¿ íîðì ì³æíàðîäíîãî ïðàâà, ùî
ðåãëàìåíòóþòü ð³çíîìàí³òí³ ñóñï³ëüí³ â³äíîñèíè, ÿê³ âèíèêàþòü ó ïðîöåñ³ âèêîíàí-
íÿ ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü äåðæàâè ó âíóòð³øíüîäåðæàâíîìó (íàö³î-
íàëüíîìó) ïðàâ³ â ð³çíèõ ñôåðàõ ñîö³àëüíîãî ³ äåðæàâíîãî æèòòÿ, â òîìó ÷èñë³
é ïðîâàäæåííÿ â ãîñïîäàðñüêèõ ñóäàõ,  äåòåðì³íîâàíà òèì, ùî âîíà º ÷àñòèíîþ
çàãàëüíî¿ ïðîáëåìè ³ìïëåìåíòàö³¿ ì³æíàðîäíèõ íîðì â Óêðà¿í³. Ó çâ’ÿçêó ç ÷èì
âèíèêàº íèçêà ñêëàäíèõ òåîðåòè÷íèõ ïèòàíü, ÿê³ íåîäíîðàçîâî áóëè ïðåäìåòîì
äîñë³äæåííÿ â³ò÷èçíÿíèõ òà çàðóá³æíèõ ó÷åíèõ-ì³æíàðîäíèê³â.

Òàê, îêðåì³ àñïåêòè, ïîâ’ÿçàí³ ç ïèòàííÿìè âõîäæåííÿ íîðì ì³æíàðîäíîãî
ïðàâà â íàö³îíàëüíå çàêîíîäàâñòâî, ïðîàíàë³çîâàí³ ó çàãàëüíîòåîðåòè÷íîìó êîíòåêñò³
êîíöåïòóàëüíî ³ êîíîòàö³éíî ó íàóêîâèõ ïðàöÿõ óêðà¿íñüêèõ òà çàðóá³æíèõ íàóêîâ-
ö³â, çîêðåìà: ß. Áðîóíë³, À. Ä’Àìàòî, Â.Í. Äåíèñîâà, Î.Â. Çàäîðîæíüîãî, Í.Â. Çà-
õàðîâî¿, Ð.À. Êàëàìêàðÿíà, Æ.-Ï. Êîòà, ².². Ëóêàøóêà, À.Ì. Òàëàëàºâà, Ì.Î. Óøà-
êîâà òà ³í. Á³ëüø äåòàëüíî çàçíà÷åíà ïðîáëåìàòèêà äîñë³äæóâàëàñü ó ïðàöÿõ
ñó÷àñíèõ â³ò÷èçíÿíèõ ³ çàðóá³æíèõ äîñë³äíèê³â, íàïðèêëàä òàêèõ ó÷åíèõ, ÿê
Á.Â. Áàá³í, Ì.Î. Áàéìóðàòîâ, Ì.Â. Áóðîìåíñüêèé, Â.Ã. Áóòêåâè÷, Î.Â. Áóòêåâè÷,
Î.Î. Ãð³íåíêî, Â.Ì. Äåíèñîâ, À.². Äìèòð³ºâ, Ê. ²ãëòîí, Ã.Â. ²ãíàòåíêî, Ã. Êåëüçåí,
Î.Ë. Êîïèëåíêî, Ã. Ëàóòåðïàõò, Â.À. Ë³ïêàí, Ñ.Î. Ìåëüíèê, Â.Â. Ìèöèê, Â.². Ìó-
ðàâéîâ, Äæ. Î’Êîííîð, Ð.À. Ïåòðîâ, Â.Ì. Ðåïåöüêèé, Â.ß. Òàö³é, Õ. Óîëäîê,
Ì. Ô³òöìîð³ñ, Ò. Ôðåíê, Äæ. Õàìôð³, À.Ñ. Øåëóä÷åíêîâà, Þ.Ñ. Øåìøó÷åíêî,
Ì. Øîó òà ³í.

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ
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Ïðîòå, íåçâàæàþ÷è íà âåëèêå êîëî ôàõ³âö³â, ùî äîñë³äæóâàëè çàçíà÷åíó
ïðîáëåìàòèêó, âîíà çàëèøàºòüñÿ àêòóàëüíîþ, âðàõîâóþ÷è, ïî-ïåðøå, ïîñèëåííÿ
äîãîâ³ðíèõ çàñàä ñó÷àñíîãî ì³æíàðîäíîãî ïðàâîïîðÿäêó; ïî-äðóãå, àêòèâ³çàö³þ
ä³ÿëüíîñò³ äåðæàâ-÷ëåí³â ì³æíàðîäíîãî ñï³âòîâàðèñòâà ùîäî âèêîíàííÿ ñâî¿õ
ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü, óçÿòèõ íèìè â ìåæàõ ï³äïèñàíèõ ì³æíàðîäíèõ
äîãîâîð³â, ³, ïî-òðåòº, âðàõîâóþ÷è ôîðìóâàííÿ òà ïðîÿâ íîâî¿ ôîðìè ãëîáàë³çà-
ö³¿ – ïðàâîâî¿. Òîìó ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ òåîðåòè÷íèõ ï³äõîä³â äî âè-
çíà÷åííÿ ïðàâîâîãî ñòàòóñó íîðì ì³æíàðîäíîãî ïðàâà ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè.

Íà ïåâíîìó åòàï³ ðåàë³çàö³¿ ì³æíàðîäíî-ïðàâîâèõ íîðì âèíèêíå ôåíîìåíî-
ëîã³ÿ âçàºìîä³¿ ñèñòåìè çàãàëüíîãî ì³æíàðîäíîãî ïðàâà (äàë³ – ÌÏ) ³ ñèñòåìè
âíóòð³øíüîäåðæàâíîãî (íàö³îíàëüíîãî) ïðàâà (äàë³ – ÂÏ), ùî, ñâîºþ ÷åðãîþ,
àêòóàë³çóº, ðåôëåêñóº, äåòåðì³íóº ³ ñòàâèòü íà ïîðÿäîê äåííèé ïèòàííÿ ñï³ââ³äíî-
øåííÿ öèõ ñèñòåì.

Íåîáõ³äíî íàãîëîñèòè, ùî ïðîáëåìà ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ íàëåæèòü äî
îäí³º¿ ç öåíòðàëüíèõ ó òåîð³¿ ì³æíàðîäíîãî ïðàâà é äîñ³ íå âòðà÷àº ñâîº¿ äîê-
òðèíàëüíî¿, ìåòîäîëîã³÷íî¿, òåõíîëîã³÷íî¿ âàãè ³ ïðàêñåîëîã³÷íî¿ àêòóàëüíîñò³.

Íàóêà ì³æíàðîäíîãî ïðàâà ðîçð³çíÿº ï’ÿòü îñíîâíèõ êîíöåïö³é: ïðî ³ñíóâàííÿ
äâîõ îêðåìèõ, íåçàëåæíèõ îäíà â³ä îäíî¿ âíóòð³øíüî¿ òà ì³æíàðîäíî¿ ïðàâîâèõ
ñèñòåì, ùî âèêëþ÷àþòü âåðõîâåíñòâî îäí³º¿ íàä ³íøîþ (äóàë³ñòè÷íà êîíöåïö³ÿ,
ó çàðóá³æí³é ë³òåðàòóð³ ³íêîëè ïîçíà÷àºòüñÿ ÿê ïëþðàë³ñòè÷íà); ïðî ïðèìàò ÂÏ
íàä ÌÏ (ìîí³ñòè÷íà); ïðî ïðèìàò ÌÏ íàä ÂÏ (ìîí³ñòè÷íà); ïðî âåðõîâåíñòâî
êîæíî¿ ç äâîõ ñèñòåì ó âëàñí³é öàðèí³, ç óðàõóâàííÿì ¿õí³õ ñêëàäíèõ âçàºìîâ³äíîñèí
(òåîð³ÿ êîîðäèíàö³¿); ïðî ³ñíóâàííÿ äâîõ ñàìîñò³éíèõ, ð³âíîïðàâíèõ, âçàºìîçà-
ëåæíèõ – ì³æíàðîäíî¿ òà âíóòð³øíüî¿ – ïðàâîâèõ ñèñòåì (ñîö³àë³ñòè÷íà äóàë³-
ñòè÷íà) [1].

Äëÿ â³ò÷èçíÿíî¿ íàóêè óâàãà äî ïèòàíü ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ çóìîâëåíà
ñóòî ïðàêñåîëîã³÷íèìè ïèòàííÿìè – â³ä ìîìåíòó óòâîðåííÿ äåðæàâè Óêðà¿íà ³ äî
òåïåð³øíüîãî ÷àñó îñòàííÿ, ç îäíîãî áîêó, çíà÷íî çá³ëüøèëà îáñÿã ñâî¿õ ì³æíàðîä-
íî-ïðàâîâèõ çîáîâ’ÿçàíü ó ìåæàõ ï³äïèñàíèõ íåþ áàãàòîñòîðîíí³õ ì³æíàðîäíèõ
äîãîâîð³â, à ç ³íøîãî, – ï³øëà øëÿõîì åâîëþö³éíîãî ïåðåòâîðåííÿ ñâîº¿ ïðàâîâî¿
òà ñóñï³ëüíî¿ ñèñòåì é åêîíîì³êè, ó çâ’ÿçêó ç ÷èì âåëà àêòèâíó íîðìîòâîð÷ó ðî-
áîòó ó âíóòð³øíüîäåðæàâí³é ïëîùèí³ (çîêðåìà, 1996 ðîêó áóëî ïðèéíÿòî Êîíñòè-
òóö³þ Óêðà¿íè, ùî çàêëàëà ï³äâàëèíè äëÿ âèð³øåííÿ ïðîáëåìè ñï³ââ³äíîøåííÿ
ÌÏ ³ ÂÏ, à òàêîæ ïðèéíÿòî íèçêó âíóòð³øí³õ çàêîí³â, â ÿêèõ ïèòàííÿ òàêîãî
ñï³ââ³äíîøåííÿ çíàéøëî ñâîº íîðìàòèâíå çàêð³ïëåííÿ).

Ðîçãëÿäàþ÷è ³ñòîð³þ ôîðìóâàííÿ ìîí³ñòè÷íèõ òà äóàë³ñòè÷íèõ êîíöåïö³é
ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ, ñë³ä çàçíà÷èòè, ùî â îñíîâ³ òåîð³é ïðèìàòó ÂÏ íàä
ÌÏ, ÿê³ ä³ñòàëè íàéá³ëüøå ïîøèðåííÿ â äðóã³é ïîëîâèí³ Õ²Õ – íà ïî÷àòêó ÕÕ ñòî-
ë³òòÿ, ïåðåâàæíî â í³ìåöüê³é ë³òåðàòóð³, ëåæàëè ïîãëÿäè Ã.Â.Ô. Ãåãåëÿ, ùî
ðîçãëÿäàâ âçàºìîâ³äíîñèíè ì³æ äåðæàâàìè ÿê â³äíîñèíè ì³æ ñàìîñò³éíèìè
êîíòðàãåíòàìè, à ñàìó äåðæàâó ââàæàâ äóõîì ó éîãî ñóáñòàíö³éí³é ðîçóìíîñò³ òà
áåçïîñåðåäí³é ä³éñíîñò³, à òàêîæ àáñîëþòíîþ âëàäîþ íà çåìë³, ó çâ’ÿçêó ç ÷èì
äåðæàâà, íà äóìêó Ãåãåëÿ, âïðàâ³ çà ñâîºþ âîëåþ çì³íþâàòè íîðìè íå ëèøå
âíóòð³øíüîäåðæàâíîãî, à é “çîâí³øíüîäåðæàâíîãî”, òîáòî ì³æíàðîäíîãî ïðàâà
[2].
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Òåîð³¿ ïðèìàòó ÂÏ ðîçãëÿäàëè ÌÏ ÿê ñóìó çîâí³øíüîäåðæàâíèõ ïðàâ
ð³çíèõ äåðæàâ, ÿê çîâí³øíº äåðæàâíå ïðàâî, íà ÿêå âïëèâ ÂÏ ìàº âèð³øàëüíå
çíà÷åííÿ. Ïîãëÿäè ïðèõèëüíèê³â êîíöåïö³¿ ïðèìàòó ÂÏ, äî ÿêèõ íàëåæàëè À. Öîðí
[3], Áåðãáîì, Âåíöåëü, à òàêîæ À. Ëàññîí, Ã. ªë³íåê, Ìàëüáåðã, Ê. Øì³äò,
Ìàðòèíåöü òà ³í., íå ò³ëüêè ä³ñòàëè äåòàëüíå âèñâ³òëåííÿ â ïðàöÿõ ðàäÿíñüêèõ
þðèñò³â-ì³æíàðîäíèê³â, à é ôàêòè÷íî ³ ï³äòðèìêó [4].

²íøèì ð³çíîâèäîì ìîí³ñòè÷íî¿ êîíöåïö³¿, á³ëüø ïîøèðåíèì çà íàøîãî ÷àñó,
º êîíöåïö³ÿ ïðèìàòó ÌÏ íàä ÂÏ. Íàéïîâí³øèé ðîçâèòîê öÿ êîíöåïö³ÿ ä³ñòàëà
â ïðàöÿõ àâñòð³éñüêî-àìåðèêàíñüêîãî äîñë³äíèêà Ã. Êåëüçåíà, îñíîâîïîëîæíèêà
â³äåíñüêî¿ (íîðìàòèâ³ñòñüêî¿) øêîëè â òåîð³¿ ïðàâà, ùî ðîçâèâàëà ³äåþ òàê çâàíî¿
“îñíîâíî¿ íîðìè”. Âèòîêè ìîí³ñòè÷íî¿ êîíöåïö³¿ Êåëüçåíà ëåæàòü ó éîãî “÷èñò³é
òåîð³¿ ïðàâà”, ÿêà, íà äóìêó â÷åíîãî, ñàìå ÷åðåç ñâ³é àíòè³äåîëîã³÷íèé õàðàêòåð º
³ñòèííîþ íàóêîþ ïðàâà [5].

Îñíîâîïîëîæíèêîì äóàë³ñòè÷íî¿ êîíöåïö³¿ ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ º
í³ìåöüêèé ó÷åíèé Õ. Òð³ïïåëü. Êð³ì íüîãî, äî ïðèõèëüíèê³â äóàë³ñòè÷íîãî
íàïðÿìó â íàóö³ ì³æíàðîäíîãî ïðàâà íàëåæàòü Îïïåíãåéì, Âàëüö, Óëüìàí,
Øòóðïï, Õîëä-Ôåðíåêê, Õîëë, Á³íäèíã, Ãåðñåé, Àíöèëîòò³, Ìåðèã³, Ï’ºðî Ñåðåí³,
Ëåéáõîëüö, Äå Ëóòåð, à òàêîæ òàê çâàí³ “íå ñóâîð³ äóàë³ñòè” – Ñêðèìàë³ (òåîð³ÿ
“òðåòüî¿ ïðîì³æíî¿ ñèñòåìè ïðàâà”), Êàâàðå, Ð. Ðåäñëîá, Ãóãåíãåéì.

ßê óæå çàçíà÷àëîñÿ, ñóòü äóàë³ñòè÷íî¿ êîíöåïö³¿ ïîëÿãàº â ðîçãëÿä³ ÌÏ ³
ÂÏ ÿê äâîõ ð³çíèõ ïðàâîïîðÿäê³â, äâîõ íåçàëåæíèõ ñèñòåì.

²íøèé âèäàòíèé ïðåäñòàâíèê äóàë³çìó, ³òàë³éñüêèé ó÷åíèé Ä. Àíöèëîòò³
äîõîäèâ âèñíîâêó, ùî ÌÏ ³ ÂÏ ÿâëÿþòü ñîáîþ îêðåì³ ïðàâîïîðÿäêè [6].

²íø³ ïðèõèëüíèêè äóàë³ñòè÷íî¿ òåîð³¿ ïîä³ëÿþòüñÿ íà äâà íàïðÿìè, ïðè÷îìó
ó âèïàäêó êîë³ç³¿ îäí³ ñõèëÿþòüñÿ äî çàñòîñóâàííÿ âíóòð³øíüî¿ íîðìè (òàêèõ
á³ëüøå), ³íø³ – äî çàñòîñóâàííÿ íîðìè ì³æíàðîäíî¿. Íàéá³ëüø ðîçðîáëåíèì äóà-
ë³ñòàìè º ïèòàííÿ ïðî ä³þ íîðì ÌÏ íà òåðèòîð³¿ äåðæàâè, òîáòî ïðî òàê çâàíó
òðàíñôîðìàö³þ [4].

Ðàäÿíñüê³ â÷åí³-ì³æíàðîäíèêè ðîçðîáèëè äîâîë³ çëàãîäæåíó òà ëîã³÷íî ³
òåõíîëîã³÷íî îá´ðóíòîâàíó, õî÷à é ³íêîëè äîñòàòíüî ³äåîëîã³÷íî îáòÿæåíó, êîíöåï-
òóàëüíó òåîð³þ ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ, ÿêà ìàº ñèñòåìîóòâîðþþ÷èé õàðàêòåð
³ â êîíòåêñòóàëüíîìó ðîçóì³íí³ âèõîäèòü ³ç òîãî, ùî ì³æíàðîäíå ³ âíóòð³øíº
ïðàâî ñòàíîâëÿòü äâ³ ïîð³âíÿíî ñàìîñò³éí³, íå ï³äïîðÿäêîâàí³ îäíà îäí³é ñèñòåìè,
ÿê³, îäíàê, ïåðåáóâàþòü ó ïåðìàíåíòíîìó âçàºìîçâ’ÿçêó òà âçàºìîä³¿ [7]. Ñåðåä
ðàäÿíñüêèõ ó÷åíèõ, ÿê³ äîñë³äæóâàëè öþ ïðîáëåìó é äîòðèìóþòüñÿ ö³º¿ êîíöåïö³¿,
ìîæíà íàçâàòè ª.Ì. Àìåòèñòîâà, ².Ï. Áë³ùåíêà, Â.Ã. Áóòêåâè÷à, À.Ñ. Ãàâåð-
äîâñüêîãî, Â.Ì. Äóðäåíåâñüêîãî, Ã.Â. ²ãíàòåíêà, Ô.². Êîæåâíèêîâà, ª.Î. Êîðîâ³íà,
Î.Ì. Ëàäèæåíñüêîãî, Ä.Á. Ëåâ³íà, Ë.À. Ëóíöà, Ì.Â. Ìèðîíîâà, Ì.Ì. Ì³íàñÿíà,
Ð.À. Ìþëëåðñîíà, À.Ì. Òàëàëàºâà, Ã.². Òóíê³íà, ª.Ò. Óñåíêà, Ì.Î. Óøàêîâà,
Ñ.Â. ×åðíè÷åíêà, Â.Ì. Øóðøàëîâà òà ³í.

Ðàçîì ç òèì, ñë³ä çàçíà÷èòè, ùî é ³íîçåìí³ øêîëè ÌÏ íå â³äð³çíÿþòüñÿ
ºäí³ñòþ ðîçóì³ííÿ çàçíà÷åíî¿ ïðîáëåìè. Íà äóìêó àíãë³éñüêîãî äîñë³äíèêà
ß. Áðîóíë³, ìîí³ñòè÷íà äîêòðèíà íå â³äïîâ³äàº ïðàâîâèì ðåàë³ÿì ³ñíóâàííÿ ñóâåðåí-
íèõ äåðæàâ ³ çâîäèòü âíóòð³øíº ïðàâî äî ñòàíîâèùà ïåíñ³îíåðà ì³æíàðîäíîãî
ïðàâà [8].
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Ïðèõèëüíèêîì ïîì³ðíîãî ìîí³çìó º, íàïðèêëàä, ïðîôåñîð óí³âåðñèòåòó â
Ñààð³ (Í³ìå÷÷èíà) ². Çàéäë-Õîåíôåëüäåðí, íà äóìêó ÿêîãî ó âíóòð³øíüîäåðæàâí³é
ñôåð³ ä³º ïåðåäóñ³ì ÂÏ, íåçàëåæíî â³ä òîãî, ÷è ñóïåðå÷èòü âîíî ÌÏ. Âîäíî÷àñ
öåé äîñë³äíèê íå âèçíàº îñòàòî÷íîãî ïðèìàòó ÂÏ [9].

Íà äóìêó áîëãàðñüêîãî ôàõ³âöÿ-ì³æíàðîäíèêà Ï.Ì. Ðàäîéíîâà, ÂÏ òà ÌÏ
ÿê ïðàâîâ³ ñèñòåìè ÿâëÿþòü ñîáîþ äâà ñàìîñò³éíèõ ïðàâîïîðÿäêè, þðèäè÷íî íå
ï³äïîðÿäêîâàíèõ îäèí îäíîìó. Ïðè öüîìó îáèäâà âîíè ïåðåáóâàþòü ó ò³ñíîìó
çâ’ÿçêó òà âçàºìîä³¿ [10].

Â÷åí³, ùî ïðåäñòàâëÿþòü êðà¿íè common law, çîêðåìà ².À. Øèðåð, ó ïèòàíí³
ñï³ââ³äíîøåííÿ ì³æíàðîäíîãî ³ íàö³îíàëüíîãî ïðàâà, ÿê ïðàâèëî, º ïðèá³÷íèêàìè
äóàë³ñòè÷íî¿ òåîð³¿ ñï³ââ³äíîøåííÿ ÌÏ òà ÂÏ [11].

Ñèñòåìíèé àíàë³ç íîâ³òí³õ íàóêîâèõ êîíöåïö³é ÔÐÍ ó äîñë³äæóâàí³é ñôåð³,
çðîáëåíèé ².Ï. Êèÿíèöåþ, ñâ³ä÷èòü, ùî âîíè âèõîäÿòü ç êðèòåð³¿â óçãîäæåííÿ
(êîîðäèíàö³¿) äóàë³ñòè÷íî¿ òåîð³¿ ç òåîð³ºþ ïðèìàòó ì³æíàðîäíîãî ïðàâà [12].

Ó ðàäÿíñüê³é ³ ðîñ³éñüê³é ì³æíàðîäíî-ïðàâîâ³é äîêòðèí³ ñôîðìóâàëîñÿ
ê³ëüêà ï³äõîä³â äî òåîðåòè÷íîãî ðîçâ’ÿçàííÿ ïðîáëåìè ïðèâåäåííÿ â ä³þ, “çàïóñêó”
íîðì ÌÏ ó ìåæàõ âíóòð³øíüîãî ïðàâîïîðÿäêó. Îäèí ³ç òàêèõ ï³äõîä³â óò³ëåíèé
ó òåîð³¿ òðàíñôîðìàö³¿, â³äïîâ³äíî äî ÿêî¿ çàñòîñóâàííÿ íîðì ÌÏ ó ìåæàõ âíóò-
ð³øíüîãî ïðàâîïîðÿäêó ìîæëèâå ëèøå â ðàç³ íàäàííÿ òàêèì íîðìàì ñèëè ÂÏ,
îäíàê ÷åðåç çàä³ÿííÿ ³ âèêîðèñòàííÿ ôîðìàëüíîãî åëåìåíòó – øëÿõîì âèäàííÿ
òîãî ÷è ³íøîãî âíóòð³øíüîãî ïðàâîâîãî àêòà [13].

Ïðî íåîáõ³äí³ñòü òðàíñôîðìàö³¿ ãîâîðèòü, çîêðåìà, ª.Ò. Óñåíêî, äåìîíñòðóþ÷è
â³äïîâ³äíèé â³äõ³ä â³ä ïîçèö³¿ ùîäî àáñîëþòèçàö³¿ ôåíîìåíîëîã³¿ äåðæàâíîãî
ñóâåðåí³òåòó ÷åðåç âèêîðèñòàííÿ íîðìàòèâíî-òåõíîëîã³÷íîãî ³íñòðóìåíòàð³þ, ÿêèì
é º òðàíñôîðìàö³ÿ [14].

Äîñë³äíèê Ñ.Â. ×åðíè÷åíêî òàêîæ íàãîëîøóº, ùî òðàíñôîðìàö³ÿ â³äáóâàºòüñÿ
â óñ³õ âèïàäêàõ, êîëè âíóòð³øíº ïðàâî ïðèâîäèòüñÿ ó â³äïîâ³äí³ñòü äî ì³æíàðîä-
íîãî, íàâ³òü ³ òîä³, êîëè ôîðìóëþâàííÿ òîãî ÷è ³íøîãî ì³æíàðîäíîãî äîãîâîðó
ìîæóòü ïîðîäèòè ³ëþç³þ áåçïîñåðåäíüîãî çàñòîñóâàííÿ éîãî ïîëîæåíü äëÿ
ðåãóëþâàííÿ âíóòð³øíüîäåðæàâíèõ â³äíîñèí (ìîâà éäå ïðî ïðÿìó ðåöåïö³þ. –
Àâò.) [15].

Íåçâàæàþ÷è íà òå, ùî äîêòðèíàëüí³ ï³äõîäè ª.Ò. Óñåíêà òà Ñ.Â. ×åðíè÷åíêà
â³äð³çíÿþòüñÿ ì³æ ñîáîþ – âîíè âèçíà÷àþòü òà êëàñèô³êóþòü åëåìåíòè þðèäè÷íî¿
òåõí³êè ïðîöåñó òðàíñôîðìàö³¿ ïî-ð³çíîìó, âñå æ êîæåí ³ç íèõ îá’ºäíóº â öüîìó
ïîíÿòò³ âñ³ ñïîñîáè ïðèâåäåííÿ â ä³þ íîðì ÌÏ ó ìåæàõ âíóòð³øíüîãî (êîí-
ñòèòóö³éíîãî) ïðàâîïîðÿäêó.

Ñë³ä çâåðíóòè óâàãó íà îáñÿã åòèìîëîã³÷íîãî òëóìà÷åííÿ òåðì³íà “òðàíñôîð-
ìàö³ÿ”, çàçíà÷èâøè, ùî îäí³ äîñë³äíèêè òðàêòóþòü éîãî ó âóçüêîìó çíà÷åíí³
(Ä.Á. Ëåâ³í [6], Ì.Â. Ìèðîíîâ [16]), ðîçóì³þ÷è ï³ä îñòàííüîþ ëèøå îäèí ³ç
êîíêðåòíèõ ñïîñîá³â ïðèâåäåííÿ â ä³þ íîðì ÌÏ óñåðåäèí³ äåðæàâè, ³íø³ – â
øèðîêîìó (ª.Ò. Óñåíêî, Ñ.Â. ×åðíè÷åíêî), îõîïëþþ÷è öèì òåðì³íîì âåñü ñè-
ñòåìíî-ê³ëüê³ñíèé êîìïëåêñ ñïîñîá³â âõîäæåííÿ íîðì ÌÏ ó íàö³îíàëüíå êîí-
ñòèòóö³éíå çàêîíîäàâñòâî ÷è ôàêòè÷íî çä³éñíåííÿ ì³æíàðîäíî-ïðàâîâèõ íîðì ó
ÂÏ.
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Ó ö³ëîìó ìîæíà ïîãîäèòèñü ³ç ï³äõîäîì Â.Â. Ãàâðèëîâà äî óçàãàëüíåííÿ
îñíîâîïîëîæíèõ ïîñòóëàò³â êîíöåïö³¿ òðàíñôîðìàö³¿, ùî, íà íàøó äóìêó, âîëîä³º
äîñòàòíüî âèñîêèì ìåòîäîëîã³÷íèì òà äîêòðèíàëüíèì ïîòåíö³àëîì. À ñàìå:

(1) ÌÏ òà ÂÏ ÿâëÿþòü ñîáîþ äâà ð³çí³ ïðàâîïîðÿäêè – òîìó ïåðøå íå ìî-
æå áóòè áåçïîñåðåäí³ì ðåãóëÿòîðîì â³äíîñèí ó ñôåð³ ä³¿ äðóãîãî (âèçíàííÿ îçíàêè
äèõîòîì³÷íîñò³. – Àâò.);

(2) Äëÿ íàáóòòÿ íîðìàìè ÌÏ þðèäè÷íî¿ ñèëè âñåðåäèí³ äåðæàâè âîíè
ìàþòü áóòè òðàíñôîðìîâàí³ â íîðìè ÂÏ – ³íàêøå êàæó÷è, ìàþòü íàáóòè ñèëè
ÂÏ) (îá’ºêòèâàö³ÿ ôåíîìåíó òðàíñôîðìàö³¿. – Àâò.);

(3) Ïðîöåäóðà òðàíñôîðìàö³¿ õàðàêòåðíà äëÿ âñ³õ âèïàäê³â ³ ñïîñîá³â ïðèâå-
äåííÿ â ä³þ íîðì ÌÏ óñåðåäèí³ äåðæàâè (âèçíàííÿ äîì³íóâàííÿ òðàíñôîðìàö³¿
ÿê îñíîâîïîëîæíî¿ ôîðìè êîíâåðãåíö³¿ ÂÏ ³ ÌÏ. – Àâò.);

(4) Çä³éñíåííÿ òðàíñôîðìàö³¿ îïîñåðåäêîâóºòüñÿ âèäàííÿì â³äïîâ³äíîãî
“òðàíñôîðìàö³éíîãî” âíóòð³øíüî ïðàâîâîãî àêòà (êîíñòàòàö³ÿ ôàêòó ôîðìàë³çàö³¿
³ ëåãàë³çàö³¿ òðàíñôîðìàö³¿ ó êîíñòèòóö³éíîìó ïðàâîïîðÿäêó äåðæàâè. – Àâò.)
[13].

Âèêîðèñòàííÿ òåðì³íà “òðàíñôîðìàö³ÿ” â øèðîêîìó ðîçóì³íí³ êðèòèêóâàëè
é ³íø³ â÷åí³.

Íåìàº ºäíîñò³ ñåðåä äîñë³äíèê³â ³ ùîäî ðîçóì³ííÿ òåðì³íà “â³äñèëàííÿ” ÿê
îäíîãî ç âèä³â òðàíñôîðìàö³¿, ùî çà ñâî¿ì ðîçóì³ííÿì ìàº ì³ñòèòè áëàíêåòíèé
ïîòåíö³àë. Òàê, íà äóìêó Ì.Â. Ìèðîíîâà, â³äñèëàííÿ âíóòð³øíüîãî çàêîíó äî
ì³æíàðîäíîãî íå ââîäèòü äî ÂÏ íîâî¿ âíóòð³øíüî¿ íîðìè, à ëèøå äîïóñêàº çàñòî-
ñóâàííÿ ì³æíàðîäíî-ïðàâîâî¿ íîðìè ó ÂÏ. Ïðè öüîìó íå â³äáóâàºòüñÿ çì³íè
çì³ñòó ì³æíàðîäíî-ïðàâîâî¿ íîðìè, ³ âîíà çàñòîñîâóºòüñÿ, íå áóäó÷è ³íêîðïîðîâàíîþ
ó ÂÏ, äëÿ ðåãóëþâàííÿ â³äíîñèí ì³æ ñóá’ºêòàìè ì³æäåðæàâíîãî ïðàâà ó òîìó
ñàìîìó îáñÿç³, ÿêèé âîíà ìàº â ÌÏ [16].

Ïðèõèëüíèêè øèðîêîãî òðàêòóâàííÿ òåðì³íà “òðàíñôîðìàö³ÿ” êàòåãîðè÷íî
íå ïîãîäæóþòüñÿ ç öèì òâåðäæåííÿì. Âîíè ââàæàþòü, ùî þðèäè÷íà ïðèðîäà â³ä-
ñèëàííÿ, ÿê ³ áóäü-ÿêîãî ³íøîãî ñïîñîáó çä³éñíåííÿ íîðì ÌÏ óñåðåäèí³ äåðæàâè,
ïîëÿãàº â íàäàíí³ ì³æíàðîäíî-ïðàâîâ³é íîðì³ ñèëè íîðìè ÂÏ [15], òîáòî çâåðòàþòü
³ àêöåíòóþòü óâàãó íå ñò³ëüêè íà ôîðìàëüí³é ñòîðîí³ ïðîáëåìè, ñê³ëüêè íà
òåëåîëîã³÷íî-òåõíîëîã³÷íîìó êîìïîíåíò³.

Âçàãàë³ òåðì³í “³ìïëåìåíòàö³ÿ” (â³ä àíãë. implementation) áóêâàëüíî îçíà÷àº
çä³éñíåííÿ, âò³ëåííÿ â æèòòÿ [17]. Òîáòî öåé òåðì³í âèñòóïàº îïòèìàëüíèì äëÿ
çàñòîñóâàííÿ â êîìïëåêñíîìó ðîçóì³íí³: à) ïðîöåñó ðåàë³çàö³¿ ì³æíàðîäíî-ïðàâîâèõ
íîðì; á) ïðîöåñó ðåàë³çàö³¿ íîðì ÂÏ â êîíòåêñò³ âèìîã íîðì ÌÏ, òîáòî ç ìåòîþ
ðåàë³çàö³¿ ïðèïèñ³â, ùî ì³ñòÿòüñÿ â íîðìàõ ÌÏ; â) ïðîöåñó âõîäæåííÿ íîðì ÌÏ
â êîíñòèòóö³éíèé ïðàâîïîðÿäîê íàö³îíàëüíî¿ äåðæàâè.

Ä³éñíî, íà äóìêó íèçêè ôàõ³âö³â-ì³æíàðîäíèê³â, êîíöåïö³ÿ ³ìïëåìåíòàö³¿
º îäí³ºþ ç íàéá³ëüø ïîøèðåíèõ òåîð³é ïðàâà, ùî îïîñåðåäêîâóþòü êîìïëåêñ çà-
õîä³â, ñïðÿìîâàíèõ íà âèçíàííÿ þðèäè÷íî¿ ñèëè ³ îðãàí³çàö³éíå çàáåçïå÷åííÿ
çä³éñíåííÿ ì³æíàðîäíèõ ïðàâîâèõ íîðì âñåðåäèí³ äåðæàâè [18].

Çâ³äñè ³ìïëåìåíòàö³ÿ ó ôóíêö³îíàëüíî-àêñ³îëîã³÷íîìó êîíòåêñò³ º íàéâàæëè-
â³øîþ ñêëàäîâîþ åôåêòèâíîñò³ ä³¿ ì³æíàðîäíîãî ³ âíóòð³øíüîäåðæàâíîãî ïðàâà.
Á³ëüøå òîãî, ¿¿ âèêîíàííÿ ìàº âåëèêå ïðàêñåîëîã³÷íå ³ ìåòîäîëîã³÷íå çíà÷åííÿ,
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áî, íà äóìêó ðîñ³éñüêîãî äîñë³äíèêà Î.². Ò³óíîâà, çä³éñíåííÿ ì³æíàðîäíèõ çîáî-
â’ÿçàíü çà ðàõóíîê âèêîðèñòàííÿ ìåõàí³çìó ³ìïëåìåíòàö³¿ çóìîâëþºòüñÿ âèìîãàìè
îäíîãî ç ³ìïåðàòèâíèõ ïðèíöèï³â ì³æíàðîäíîãî ïðàâà – ïðèíöèïó ñóìë³ííîãî
âèêîíàííÿ ì³æíàðîäíèõ çîáîâ’ÿçàíü, à â á³ëüø âóçüêîìó ñåíñ³ – ïðèíöèïîì
pacta sunt servanda (äîãîâîðè ïîâèíí³ äîòðèìóâàòèñÿ) [19].

Äåòàëüíî äîñë³äæóþ÷è ³ìïëåìåíòàö³þ ì³æíàðîäíî-ïðàâîâèõ íîðì, â³ò÷èç-
íÿíèé äîñë³äíèê À.Ñ. Ãàâåðäîâñüêèé ïðîïîíóâàâ ðîçãëÿäàòè ¿¿ ÿê “ö³ëåñïðÿìîâàíó
îðãàí³çàö³éíî-ïðàâîâó ä³ÿëüí³ñòü äåðæàâ, çä³éñíþâàíó ³íäèâ³äóàëüíî, êîëåêòèâíî
àáî â ìåæàõ ì³æíàðîäíèõ îðãàí³çàö³é ç ìåòîþ ñâîº÷àñíî¿, âñåá³÷íî¿ ³ ïîâíî¿ ðåà-
ë³çàö³¿ ïðèéíÿòèõ íèìè â³äïîâ³äíî äî ì³æíàðîäíîãî ïðàâà çîáîâ’ÿçàíü” [18].
Ñë³ä çâåðíóòè óâàãó íà âèñîêèé ìåòîäîëîã³÷íèé ïîòåíö³àë ö³º¿ äîêòðèíàëüíî¿ äå-
ô³í³ö³¿, áî âîíà íîñèòü íå ò³ëüêè êîìïëåêñíèé, à é ñèñòåìíèé õàðàêòåð, àäæå ì³ñ-
òèòü â ñîá³ íàñòóïí³ êðèòåð³àëüí³ îçíàêè äîñë³äæóâàíîãî ïðîöåñó ³ìïëåìåíòàö³¿,
à ñàìå:

– òåëåîëîã³÷íó – òîáòî çàçíà÷åíèé ïðîöåñ ìàº ñâîþ ìåòó – ñâîº÷àñíó, âñåá³÷íó
³ ïîâíó ðåàë³çàö³þ ïðèéíÿòèõ äåðæàâàìè â³äïîâ³äíî äî ì³æíàðîäíîãî ïðàâà
çîáîâ’ÿçàíü (ôàêòîð ö³ëåïîêëàäàííÿ. – Àâò.);

– îðãàí³çàö³éíî-ïðàâîâó – äëÿ çä³éñíåííÿ ³ìïëåìåíòàö³¿ äåðæàâ³ íåîáõ³äíî
çä³éñíèòè â³äïîâ³äí³ îðãàí³çàö³éíî-ïðàâîâ³ ä³¿ (ôàêòîð àêòèâíèõ ä³é. – Àâò.);

– ê³ëüê³ñíó – ä³ÿëüí³ñòü ùîäî ³ìïëåìåíòàö³¿ äåðæàâà çä³éñíþº ³íäèâ³äóàëüíî,
òîáòî ñàìîñò³éíî; êîëåêòèâíî, òîáòî òàêó ä³ÿëüí³ñòü çä³éñíþþòü îäíî÷àñíî á³ëüøå
äâîõ äåðæàâ; àáî â ðàìêàõ ì³æíàðîäíèõ îðãàí³çàö³é (ôàêòîð êîëàáîðàö³¿ íàëåæíèõ
³ óïîâíîâàæåíèõ ñóá’ºêò³â. – Àâò.).

ßê ïåðâèííó ñòàä³þ çàãàëüíîãî ïðîöåñó ³ìïëåìåíòàö³¿ íîðì ÌÏ öåé äîñë³äíèê
ðîçãëÿäàº ðåöåïö³þ – ñïðèéíÿòòÿ âíóòð³øí³ì ïðàâîì ïðàâèë ì³æíàðîäíèõ äî-
ãîâîð³â. Â³í ïîä³ëÿº ðåöåïö³þ íà çàãàëüíó (çàêð³ïëåííÿ â êîíñòèòóö³ÿõ äåðæàâ
íàñòàíîâ ïðî òå, ùî ì³æíàðîäí³ äîãîâîðè º ÷àñòèíîþ ÂÏ), ³ ÷àñòêîâó (àáî ³íäèâ³-
äóàëüíó), ùî â³äáóâàºòüñÿ ó ôîðìàõ ³íêîðïîðàö³¿, òðàíñôîðìàö³¿ òà êîíêðåòíîãî
â³äñèëàííÿ (áëàíêåòóâàííÿ).

Â ³íñòðóìåíòàëüíî-òåõíîëîã³÷íîìó ðîçóì³íí³, ñóêóïí³ñòü çàñîá³â, âèêîðèñòî-
âóâàíèõ äåðæàâàìè òà ³íøèìè ñóá’ºêòàìè ÌÏ ç ìåòîþ ðåàë³çàö³¿ ïðèïèñ³â íîðì
îñòàííüîãî, ïðèéíÿòî íàçèâàòè ìåõàí³çìîì ³ìïëåìåíòàö³¿. Äëÿ íüîãî, ÿê ³ äëÿ
ñàìîãî ïðîöåñó ³ìïëåìåíòàö³¿, õàðàêòåðíîþ º ò³ñíà âçàºìîä³ÿ ïðàâîâîãî (íîðìà-
òèâíîãî. – Àâò.) òà ³íñòèòóö³éíîãî (ñóá’ºêòíî-ñòðóêòóðíîãî (íàÿâí³ñòü óïîâíîâàæå-
íèõ ñóá’ºêò³â òà â³äïîâ³äíèõ îðãàí³â. – Àâò.)  íà÷àë, ç îäíîãî áîêó, òà íàÿâí³ñòü
ì³æíàðîäíîãî ³ íàö³îíàëüíîãî ð³âí³â ôóíêö³îíóâàííÿ (ì³æíàðîäíèé ìåõàí³çì
³ìïëåìåíòàö³¿ òà íàö³îíàëüíèé ìåõàí³çì ³ìïëåìåíòàö³¿. – Àâò.) – ç äðóãîãî [20].

Ïðèõèëüíèêè òåîð³¿ òðàíñôîðìàö³¿ íàãîëîøóþòü, ùî õàðàêòåð âçàºìîä³¿ ÌÏ
³ ÂÏ ìîæå ñóòòºâî â³äð³çíÿòèñÿ çàëåæíî â³ä çì³ñòó ïðåäìåòà òà ê³íöåâî¿ ìåòè
(òåëåîëîã³÷íî¿ äîì³íàíòè) ì³æíàðîäíî-ïðàâîâîãî ðåãóëþâàííÿ. Ó çâ’ÿçêó ç öèì ó
ìåæàõ ö³º¿ òåîð³¿, íà äóìêó Â.Â. Ãàâðèëîâà, âèä³ëÿþòüñÿ äâ³ îñíîâí³ ôîðìè äîïîìîãè,
ùî ¿¿ ÂÏ íàäàº ïðàâó ì³æíàðîäíîìó â ïðîöåñ³ ðåàë³çàö³¿ íîðì îñòàííüîãî [13].

Ó ïåðøîìó âèïàäêó ìîâà éäå ïðî ñèòóàö³þ, çà ÿêî¿ îñíîâíà ìåòà ÌÏ ïîëÿ-
ãàº â ðåãóëþâàíí³ ïîë³òè÷íèõ â³äíîñèí, ùî âèõîäÿòü çà ìåæ³ äåðæàâíèõ êîðäîí³â
(ò. çâ. âíóòð³øí³é àñïåêò. – Àâò.). Îñê³ëüêè íîðìè ÌÏ çàâæäè çîáîâ’ÿçóþòü
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äåðæàâó â ö³ëîìó, à íå ¿¿ îðãàíè, òî ãîëîâíå çàâäàííÿ ÂÏ ïîëÿãàòèìå ó âèçíà÷åíí³
íàö³îíàëüíèõ ³íñòèòóö³éíèõ ï³äðîçä³ë³â òà ñòðóêòóð, â³äïîâ³äàëüíèõ çà çàáåçïå÷åííÿ
âèêîíàííÿ ì³æíàðîäíî-ïðàâîâèõ íîðì. Îòæå, ðåãóëÿòèâíèé âïëèâ íîðì ÌÏ ó
òàêèõ ñèòóàö³ÿõ, çàçâè÷àé, íå ò³ëüêè íå ñòîñóºòüñÿ â³äíîñèí çà ó÷àñòþ ñóá’ºêò³â
ÂÏ îêðåìèõ êðà¿í, à é ôàêòè÷íî íå ïîðîäæóº êîíêóðåíö³¿ ì³æ äæåðåëàìè ÌÏ
³ ÂÏ, à çâ³äñè, – é íå ïîòðåáóº ÿêèõîñü äîäàòêîâèõ íîðìîòâîð÷èõ çóñèëü ç áîêó
êîìïåòåíòíèõ îðãàí³â â³äïîâ³äíî¿ äåðæàâè.

Çîâñ³ì ³íøà ñèòóàö³ÿ ñêëàäàºòüñÿ, êîëè ê³íöåâîþ ìåòîþ ä³¿ òîãî ÷è òîãî
ì³æíàðîäíîãî íîðìàòèâíîãî àêòà º äîñÿãíåííÿ ïåâíîãî ñòóïåíÿ óðåãóëüîâàíîñò³
â³äíîñèí, ùî âèíèêàþòü ì³æ ñóá’ºêòàìè ÂÏ îäí³º¿ ÷è ê³ëüêîõ äåðæàâ (ò. çâ.
çîâí³øí³é àñïåêò. – Àâò.). ÌÏ ó öüîìó ðàç³ ôàêòè÷íî “âòîðãàºòüñÿ” â òðàäèö³éíó
ñôåðó ä³¿ ÂÏ, ³ âçàºìîä³ÿ öèõ íîðìàòèâíèõ óòâîðåíü óæå íå ìàòèìå ëèøå ôóíê-
ö³îíàëüíîãî õàðàêòåðó. Ïðè öüîìó, â³äïîâ³äíî äî òåîð³¿ “³ìïëåìåíòàö³¿”, ìîâà
ìàº éòè íå ïðî “òðàíñôîðìóâàííÿ” íîðì ÌÏ ó íîðìè ÂÏ, à ïðî çàñòîñóâàííÿ
ïåðøèõ óñåðåäèí³ â³äïîâ³äíî¿ äåðæàâè ç ñàíêö³¿ ³íøèõ. Ó òèõ âèïàäêàõ, êîëè ÂÏ
ñàíêö³îíóº çàñòîñóâàííÿ ïðàâèë ì³æíàðîäíèõ äîãîâîð³â óñåðåäèí³ êðà¿íè, âèíèêàº
ïðîáëåìà òàê çâàíèõ ñàìîâèêîíóâàíèõ ³ íåñàìîâèêîíóâàíèõ äîãîâîð³â [13].

Îòæå, ìîæíà óçàãàëüíèòè îñíîâîïîëîæí³ ïîñòóëàòè êîíöåïö³¿ ³ìïëåìåíòàö³¿
òàê:

(1) ÌÏ ³ ÂÏ ÿâëÿþòü ñîáîþ äâà ð³çíèõ ïðàâîïîðÿäêè, òîìó ïåðøå ìîæå
áóòè áåçïîñåðåäí³ì ðåãóëÿòîðîì â³äíîñèí ó ñôåð³ ä³¿ äðóãîãî ò³ëüêè ç ñàíêö³¿
â³äïîâ³äíèõ âíóòð³øíüî-ïðàâîâèõ íîðì (êðèòåð³é äîì³íóâàííÿ ÂÏ â êîíòåêñò³
äîïóñêó íîðì ÌÏ â íàö³îíàëüíó ïðàâîâó ñèñòåìó. – Àâò.);

(2) ßêùî íîðìè ÌÏ ñïðÿìîâàí³ íà âðåãóëþâàííÿ â³äíîñèí ì³æ íàö³î-
íàëüíèìè ñóá’ºêòàìè ð³çíî¿ äåðæàâíî¿ íàëåæíîñò³, òî âîíè, ÿê ïðàâèëî, º ñàìîâè-
êîíóâàíèìè ³ ìàþòü íà òåðèòîð³¿ êðà¿íè ïðÿìó ä³þ. ßêùî ì³æíàðîäíî-ïðàâîâ³
ïðèïèñè îð³ºíòîâàí³ íà âðåãóëþâàííÿ â³äíîñèí ì³æ íàö³îíàëüíèìè ñóá’ºêòàìè
îäí³º¿ êðà¿íè, òî âîíè çàçâè÷àé íå º ñàìîâèêîíóâàíèìè ³ äëÿ çä³éñíåííÿ ¿õí³õ ïî-
ëîæåíü íà ïðàêòèö³ äåðæàâà ïðèéìàº âíóòð³øíüî ïðàâîâèé àêò, ÿêèé êîíêðåòèçóº
çì³ñò òàêèõ íîðì, ó ìåæàõ òà îáñÿç³, ùî ¿õ âèçíà÷àº ñàì ì³æíàðîäíèé àêò, ïîëî-
æåííÿ ÿêîãî ï³äëÿãàþòü êîíêðåòèçàö³¿ (âèêîðèñòîâóºòüñÿ ìåòîä ³íêîðïîðàö³¿)
(êðèòåð³¿ ôóíêö³îíóâàííÿ ñàìîâèêîíóâàíèõ òà íåñàìîâèêîíóâàíèõ äîãîâîð³â. –
Àâò.);

(3) Ó òèõ âèïàäêàõ, êîëè íîðìè ÌÏ ïðèçíà÷åí³ äëÿ ðåãóëþâàííÿ ïîë³òè÷íèõ
â³äíîñèí, ùî âèõîäÿòü çà ìåæ³ äåðæàâíèõ êîðäîí³â, ÂÏ ç ìåòîþ ³ìïëåìåíòàö³¿
â³äïîâ³äíèõ ì³æíàðîäíî-ïðàâîâèõ ïðèïèñ³â ëèøå çàáåçïå÷óº íîðìàòèâíó îñíîâó
ôóíêö³îíóâàííÿ òà âçàºìîä³¿ äåðæàâíèõ îðãàí³â ³ ïîñàäîâèõ îñ³á ó ïðîöåñ³ âèêî-
íàííÿ íèìè ïîëîæåíü êîíêðåòíîãî ì³æíàðîäíîãî àêòà (êðèòåð³é âíóòð³øíüîãî
àñïåêòó ä³¿ íîðì ÂÏ. – Àâò.);

(4) Ïðîöåäóðà ³ìïëåìåíòàö³¿ íîðì ÌÏ ÿâëÿº ñîáîþ îðãàí³÷íå ïîºäíàííÿ
ïðàâîòâîð÷î¿ (äå º ïîòðåáà â öüîìó) òà îðãàí³çàö³éíî-âèêîíàâ÷î¿ ä³ÿëüíîñò³ [21]
(êðèòåð³é ³ìàíåíòíîãî ïîºäíàííÿ ïðàâîòâîð÷î¿ òà îðãàí³çàö³éíî-âèêîíàâ÷î¿ ä³ÿëü-
íîñò³. – Àâò.).

 Îòæå, ïîð³âíÿíî ç òåîð³ºþ òðàíñôîðìàö³¿ òåîð³ÿ ³ìïëåìåíòàö³¿ âèäàºòüñÿ
òåîðåòè÷íî, îðãàí³çàö³éíî, òåõíîëîã³÷íî ³ êîíîòàö³éíî á³ëüø îá´ðóíòîâàíîþ ³
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òàêîþ, ùî òî÷í³øå â³äîáðàæàº ïðàêòèêó äåðæàâ ó ñôåð³ âèêîíàííÿ ì³æíàðîäíèõ
îáîâ’ÿçê³â, àäæå òåîð³ÿ òðàíñôîðìàö³¿ íàäòî ñïðîùåíî ðîçãëÿäàº ïðîöåñ ³ìï-
ëåìåíòàö³¿ íîðì ì³æíàðîäíîãî ïðàâà äî âíóòð³øíüîäåðæàâíî¿ ïðàâîâî¿ ñèñòåìè,
òîä³ ÿê òåîð³ÿ ³ìïëåìåíòàö³¿ º á³ëüø ñêëàäí³øîþ, àðãóìåíòîâàíîþ ³ òî÷í³øå â
ïðîöåñóàëüíîìó ³ ïðîöåäóðíîìó àñïåêòàõ ïîÿñíþº ïðèðîäó çàõîä³â íà ì³æíàðîä-
íîìó òà íàö³îíàëüíîìó ð³âí³, âæèòòÿ ÿêèõ íåîáõ³äíå äëÿ çàáåçïå÷åííÿ âèêîíàííÿ
ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü ñóá’ºêò³â ì³æíàðîäíîãî ïðàâà, íàñàìïåðåä äåð-
æàâ.

Ó íàø ÷àñ óâàãà äî ïèòàíü ³ìïëåìåíòàö³¿ íîðì ÌÏ òà ¿õ ñï³ââ³äíîøåííÿ ç
íîðìàìè ÂÏ íå ïîñëàáëþºòüñÿ. Öå äåòåðì³íóºòüñÿ, ïî-ïåðøå, çðîñòàííÿì äîãîâ³ð-
íîãî ìàñèâó ì³æíàðîäíîãî ïóáë³÷íîãî ïðàâà; ïî-äðóãå, ïîñèëåííÿì âïëèâó ì³æíà-
ðîäíèõ ì³æäåðæàâíèõ ³íòåãðàö³éíèõ îá’ºäíàíü, â ÿêèõ ì³æíàðîäíèé äîãîâ³ð â³ä³-
ãðàº îñíîâîïîëîæíó ðîëü ó ñòâîðåíí³ òàê çâàíîãî “³íòåãðàö³éíîãî” ïðàâà; ïî-
òðåòº, ñóòòºâèì ïðîÿâîì òåíäåíö³é êîíñòèòóö³îíàë³çàö³¿ ì³æíàðîäíîãî ïðàâà ³
îäíî÷àñíî ³íòåðíàö³îíàë³çàö³ºþ êîíñòèòóö³éíîãî ïðàâîïîðÿäêó äåðæàâ, ùî
õàðàêòåðèçóþòüñÿ îäíî÷àñíî é ºäí³ñòþ ³ äèõîòîì³ºþ, ó âèíèêíåíí³, ³ñíóâàíí³,
ðåôëåêñ³¿ ³ àêòèâ³çàö³¿ ÿêèõ ì³æíàðîäíèé äîãîâ³ð â³ä³ãðàº âèçíà÷àëüíó ðîëü; ïî-
÷åòâåðòå, ºâðîïåéñüêèìè ³ ºâðîàòëàíòè÷íèìè ïðàãíåííÿìè Óêðà¿íè, ùî ïåð-
ìàíåíòíî íå ò³ëüêè ñòâîðþº ì³æíàðîäíó äîãîâ³ðíó áàçó äëÿ ³íòåãðàö³¿ â ºâðîïåéñüê³
ïðîô³ëüí³ ñòðóêòóðè, à é çà ðàõóíîê çàêîíîäàâñòâà ªâðîïåéñüêîãî Ñîþçó òà
ÍÀÒÎ ãàðìîí³çóº ñâîº íàö³îíàëüíå çàêîíîäàâñòâî ç çàêîíîäàâ÷èìè íàñòàíîâàìè
öèõ îðãàí³çàö³é.

Îêðåìèì ïèòàííÿì, ùî ñïðè÷èíÿº ÷èñëåíí³ íàóêîâ³ ñïîðè þðèñò³â-ì³æíà-
ðîäíèê³â, º ïèòàííÿ ïðî òå, ÷è ìîæëèâà ïðÿìà ä³ÿ íîðì ÌÏ íà òåðèòîð³¿ ïåâíî¿
äåðæàâè. ßê ïðàâèëî, ïðåäñòàâíèêè ðàäÿíñüêî¿ øêîëè ÌÏ, ÿê³ ´ðóíòîâíî çàé-
ìàëèñÿ ïðîáëåìàìè ñï³ââ³äíîøåííÿ îñòàííüîãî ³ ÂÏ, â³äïîâ³äàþòü íà öå ïèòàííÿ
îäíîçíà÷íî çàïåðå÷íî [22]. Âîäíî÷àñ îñòàíí³ì ÷àñîì ç’ÿâëÿþòüñÿ ïðàö³, àâòîðè
ÿêèõ îáãîâîðþþòü é îáñòîþþòü ìîæëèâ³ñòü ïðÿìî¿ ä³¿ íîðì ÌÏ.

Ïåðåãëÿä ïåâíèõ òåîðåòè÷íèõ óÿâëåíü ùîäî ïðîáëåìè ñï³ââ³äíîøåííÿ ÌÏ
³ ÂÏ ñïîñòåð³ãàºòüñÿ é ñåðåä óêðà¿íñüêèõ ó÷åíèõ-ì³æíàðîäíèê³â, âèõîâàíèõ íà
òðàäèö³ÿõ òàê çâàíî¿ ðàäÿíñüêî¿ øêîëè ÌÏ. Íàïðèêëàä, àâòîðè ï³äðó÷íèêà “Ì³æ-
íàðîäíå ïóáë³÷íå ïðàâî” ñòîÿòü íà ïîçèö³¿ äîêòðèíàëüíîãî äóàë³çìó, ùî “âèõîäèòü
³ç ïðèíöèïó ðîçâ’ÿçàííÿ ì³æíàðîäíî-ïðàâîâèõ êîë³ç³é íà îñíîâ³ ì³æíàðîäíî-
ïðàâîâî¿ äîêòðèíè ³ ð³âíÿ çàêð³ïëåííÿ ó âíóòð³øíüîäåðæàâíîìó ïðàâ³ ïð³îðèòåò³â
çàãàëüíîëþäñüêèõ ö³ííîñòåé,  çàãàëüíîâèçíàíèõ ïðèíöèï³â ³ íîðì ì³æíàðîäíîãî
ïðàâà” [22]. Áàãàòî óâàãè ïðîáëåì³ ñï³ââ³äíîøåííÿ ÌÏ ³ ÂÏ, çîêðåìà ïèòàííþ
ïðèìàòó ÌÏ, ïðèä³ëåíî â ïðàöÿõ òàêèõ óêðà¿íñüêèõ íàóêîâö³â, ÿê Ì.Î. Áàéìó-
ðàòîâ [23], Â.Í. Äåíèñîâ, Â.². ªâ³íòîâ [24].

Àíàë³çóâàâ ñï³ââ³äíîøåííÿ ÌÏ ³ óêðà¿íñüêîãî çàêîíîäàâñòâà â ñó÷àñíèõ
ðåàë³ÿõ òàêîæ óêðà¿íñüêèé ó÷åíèé Â.Â. Ìèöèê [25]. Óêðà¿íñüê³ íàóêîâö³ ó ñâî¿õ
òåîðåòè÷íèõ äîñë³äæåííÿõ ïðèä³ëÿþòü óâàãó é òîìó, ÿê ÂÏ Óêðà¿íè ñòàâèòüñÿ äî
ì³æíàðîäíî-ïðàâîâèõ íîðì, à òàêîæ ïðîáëåìàì ó ö³é ñôåð³, ùî çàëèøèëèñÿ
íåâèð³øåíèìè [26].

Çàóâàæèìî, ùî íåçàëåæíî â³ä â³äì³ííîñòåé ó íþàíñàõ òåîð³é ñï³ââ³äíîøåííÿ
ÌÏ ³ ÂÏ á³ëüø³ñòü ó÷åíèõ, ïðèíàéìí³ óêðà¿íñüêèõ, âî÷åâèäü, íå çàïåðå÷óº òîãî,
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ùî ö³ äâ³ ñèñòåìè º ãåíåòè÷íî ³ íîðìàòèâíî âçàºìîïîâ’ÿçàíèìè, ôóíêö³îíàëüíî
³ òåõíîëîã³÷íî âçàºìîçàëåæíèìè, á³ëüøå òîãî, àïð³îð³ é îðãàí³÷íî ïîòðåáóþòü
îäíà îäíî¿.

ßê ñïðàâåäëèâî çàçíà÷àº çíàíèé â³ò÷èçíÿíèé ôàõ³âåöü ì³æíàðîäíîãî ïðàâà
Â.À. Âàñèëåíêî, ³ñòîòí³ â³äì³ííîñò³ ì³æíàðîäíî-ïðàâîâî¿ ñèñòåìè â³ä ñèñòåì ÂÏ
íå ëèøå íå âèêëþ÷àþòü, à é ïåðåäáà÷àþòü ¿õ âçàºìîçâ’ÿçîê òà âçàºìîä³þ. Öå çó-
ìîâëåíå òèì, ùî öåíòðàëüíó ðîëü ó ñèñòåì³ ðåãóëþâàííÿ ÿê âíóòð³øí³õ, òàê ³
ì³æíàðîäíèõ â³äíîñèí â³ä³ãðàþòü äåðæàâè. Âîíè âèñòóïàþòü òâîðöÿìè ³ ÂÏ, ³
ÌÏ ïðàâà é âèêîðèñòîâóþòü ¿õí³ íîðìè ÿê ³íñòðóìåíòè çàáåçïå÷åííÿ ñâî¿õ ïîòðåá
[27]. Çàçíà÷åíèé àâòîð àêöåíòóº óâàãó íà êîëàáîðàö³¿ äâîõ íîðìàòèâíèõ ñèñòåì,
îá´ðóíòîâóº ¿¿, ôàêòè÷íî â³äêðèâàþ÷è îá’ºêòèâíèé õàðàêòåð òàêî¿ âçàºìîä³¿.

Âîäíî÷àñ íåîáõ³äíî çâåðíóòè óâàãó ùå íà îäèí ç àðãóìåíò³â òàêî¿ êîëàáîðàö³¿
ÂÏ ³ ÌÏ, ùî ï³äêðåñëþº îá’ºêòèâíèé õàðàêòåð òàêî¿ âçàºìîä³¿. Íà ñëóøíó
äóìêó ².². Ëóêàøóêà, çíà÷íà ê³ëüê³ñòü ì³æíàðîäíî-ïðàâîâèõ íîðì ïðèçíà÷àºòüñÿ
äëÿ ê³íöåâî¿ ðåàë³çàö³¿ ó ñôåð³ ä³¿ ÂÏ, ó ÷îìó é âèÿâëÿºòüñÿ çàëåæí³ñòü ÌÏ â³ä
íüîãî [28].

Êð³ì òîãî, â ÌÏ çäàâíà çàòâåðäèâñÿ ³ º çàãàëüíîâèçíàíèì ïðèíöèï, â³äïîâ³äíî
äî ÿêîãî äåðæàâà íå ìîæå ïîñèëàòèñÿ íà ïîëîæåííÿ ñâîãî ÂÏ, ç ìåòîþ âèïðàâäàííÿ
íåâèêîíàííÿ ïðèïèñ³â ì³æíàðîäíî-ïðàâîâèõ íîðì. Á³ëüøå òîãî, ñàìå ñïåö³àëüí³
âíóòð³øí³ ïðàâîâ³ àêòè ³ ïåðåäáà÷åí³ íèìè çàõîäè ñëóãóþòü çðåøòîþ çàõîäàìè,
ùî çàáåçïå÷óþòü çàâåðøåííÿ ïðîöåñó ³ìïëåìåíòàö³¿ (çä³éñíåííÿ) êîíêðåòíèõ
íîðì ÌÏ (äèâ. ñò. 27 Â³äåíñüêî¿ êîíâåíö³¿ ïðî ïðàâî ì³æíàðîäíèõ äîãîâîð³â
1969 ðîêó) [29]. Âèõîäÿ÷è ç öüîãî, äåðæàâè, âèñòóïàþ÷è ºäèíèìè ñóá’ºêòàìè, ùî
º ïðàâîìî÷íèìè ñòâîðþâàòè íîðìè ÿê ÌÏ, òàê ³ ÂÏ, íå ëèøå ìîæóòü, à é
çîáîâ’ÿçàí³ óçãîäæóâàòè ñâîº âíóòð³øíº ïðàâî ç ì³æíàðîäíèì.

Ðåçþìóþ÷è, ìîæíà ä³éòè íàñòóïíèõ âèñíîâê³â:
– ãàðìîí³÷íî óçãîäæåí³ íîðìàòèâí³ ïðèïèñè îáîõ þðèäè÷íèõ ñèñòåì – ÌÏ

òà ÂÏ, º çàïîðóêîþ, âàæëèâîþ óìîâîþ ³ ãàðàíò³ºþ äëÿ ñóìë³ííîãî äîòðèìàííÿ
äåðæàâàìè ñâî¿õ ì³æíàðîäíèõ çîáîâ’ÿçàíü, ùî âçÿò³ íèìè â ìåæàõ ï³äïèñàíèõ
ì³æíàðîäíèõ äîãîâîð³â. Âîäíî÷àñ ñë³ä íàãîëîñèòè, ùî ôåíîìåíîëîã³ÿ ñàìîãî
óçãîäæåííÿ áàãàòî â ÷îìó ñïðèÿº ïîçèòèâíîìó ðîçâèòêó ³ âäîñêîíàëåííþ ñàìèõ
ïðàâîâèõ ñèñòåì;

– ÌÏ îá’ºêòèâíî íå çìîãëî á çä³éñíþâàòè ñâîþ ðåãóëÿòèâíó ôóíêö³þ áåç
íàÿâíîñò³ íîðì ÂÏ, ùî ôàêòè÷íî ïðîäîâæóþòü ³ âò³ëþþòü éîãî íîðìàòèâí³
íàñòàíîâè â íàö³îíàëüíîìó ïðàâîâîìó ïðîñòîð³. Äåðæàâà çà äîïîìîãîþ îñòàííüîãî
ñòâîðþº (ìàº ñòâîðþâàòè) íåîáõ³äí³ ïðàâîâ³ óìîâè äëÿ çàáåçïå÷åííÿ âèêîíàííÿ
ì³æíàðîäíèõ äîãîâîð³â;

– âçàºìîä³ÿ íîðì ÌÏ ³ ÂÏ îõîïëþº âàæëèâ³ êîíñòèòóö³éíî-ïðàâîâ³, ³íñòèòó-
ö³éíî-ñòðóêòóðí³ òà íîðìàòèâíî-òåõíîëîã³÷í³ àñïåêòè ³ñíóâàííÿ íîðì ÌÏ â
íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³, à ñàìå: à) ïðîãîëîøåííÿ òà çàêîíîäàâ÷å çàêð³ïëåííÿ
ïðèíöèïó áåçóìîâíîãî äîòðèìàííÿ ì³æíàðîäíèõ äîãîâîð³â; á) ïðàâîâå ñóïðîâîä-
æåííÿ ³ çàáåçïå÷åííÿ âèêîíàííÿ ì³æíàðîäíèõ äîãîâîð³â, âêëþ÷íî ç äåðæàâíîþ
ñàíêö³ºþ çà íåâèêîíàííÿ äîãîâîð³â ³ íåâíåñåííÿ äî âíóòð³øíüîãî çàêîíó çì³í òà
äîïîâíåíü, íåîáõ³äíèõ äëÿ âèêîíàííÿ çîáîâ’ÿçàíü çà äîãîâîðàìè;
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– ³íàêøå êàæó÷è, ì³æíàðîäíîìó ïóáë³÷íîìó ïðàâó äëÿ éîãî ³ñíóâàííÿ òà
âèêîíàííÿ ñâî¿õ ôóíêö³é íåîáõ³äíå ÂÏ ³ éîãî îðãàí³çàö³éí³ ³ íîðìàòèâíî-òåõíî-
ëîã³÷í³ ìåõàí³çìè çä³éñíåííÿ íîðìàòèâíèõ ïðèïèñ³â; âîäíî÷àñ ³ ÂÏ íåîáõ³äíå
ÌÏ, ÿêå âñòàíîâëþº íîðìàòèâíó îñíîâó äëÿ óçãîäæåíèõ ä³é ð³çíèõ äåðæàâ ó
ð³çíèõ ñôåðàõ, ó òîìó ÷èñë³ äëÿ âèð³øåííÿ ìîæëèâèõ êîë³ç³é ³ ñóïåðå÷íîñòåé
ì³æ ïðàâîâèìè ñèñòåìàìè äåðæàâ-÷ëåí³â ì³æíàðîäíîãî ñï³âòîâàðèñòâà, à òàêîæ
äëÿ çîâí³øíüîïîë³òè÷íî¿ ä³ÿëüíîñò³ äåðæàâ.
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NORMS OF INTERNATIONAL LAW IN THE LEGAL SYSTEM
OF UKRAINE: THEORETICAL APPROACHES

The article is devoted to the problem of the implementation of the norms of
international law regulating various social relations arising in the process of fulfillment
of the international legal obligations of the state in the domestic (national) law in
various spheres of social and state life, including proceedings in economic courts, it
is determined by the fact that it is a part of the general problem of implementation
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of international norms in Ukraine. There are investigated theoretical approaches to
the definition of the legal status of the norms of international law in the legal system
of Ukraine.

Considering the material stated in the article, the author comes to the following
conclusions:

– Harmoniously harmonised legal regulations of both legal systems – International
Law (IL) and Internal State Law (ISL) – are a pledge, an important condition and
guarantee for States to comply in good faith with their international obligations
undertaken by them in the framework of signed international treaties;

– IL would not be able to carry out its regulatory function without the existence
of SIL norms, in fact, continue and implement its regulatory guidelines in the
national legal space. The State creates (must create) the necessary legal conditions to
ensure the implementation of international treaties;

– The interaction between IL and SIL standards covers important constitutional,
legal, institutional, structural and normative-technological aspects of the existence of
IL standards in the national legal system, namely: a) proclamation and legislative
consolidation of the principle of unconditional compliance with international treaties;
b) legal support and enforcement of international treaties, including state sanctions
for failure to comply with the treaties and failure to make changes and additions
necessary to meet obligations under the treaties;

– In other words, in order for international public law to exist and perform its
functions, SIL and its organizational and normative-technological mechanisms for the
implementation of normative prescriptions are necessary; at the same time, SIL is
necessary for IL, which establishes a normative basis for coordinated actions of various
states in various fields, including for solving possible conflicts and contradictions
between the legal systems of member states of the international community, as well
as for the foreign policy activities of states.

Keywords: implementation, international law, legal status, national legislation,
legal system.
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ÐÎÇÂÈÒÎÊ Ì²ÆÍÀÐÎÄÍÎ¯ ÑÏ²ÂÏÐÀÖ² ÓÊÐÀ¯ÍÈ
Ó ÑÔÅÐ² ÌÅÄ²ÀÖ²¯

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ïîíÿòòÿ, õàðàêòåðí³ ðèñè, ïåðåâàãè ìåä³àö³¿.
Îïèñàíî ì³æíàðîäíî-ïðàâîâå âðåãóëþâàííÿ ïðîöåäóðè ìåä³àö³¿, ïðàêòè÷íèé äîñâ³ä
¿¿ çàñòîñóâàííÿ â ðîçâèíåíèõ êðà¿íàõ. Ïðèä³ëÿºòüñÿ óâàãà ïðîáëåìàì ³ìïëåìåíòàö³¿
ì³æíàðîäíî-ïðàâîâèõ àêò³â ùîäî ìåä³àö³¿ â íàö³îíàëüíå çàêîíîäàâñòâî Óêðà¿íè.
Ïîêàçàí³ øëÿõè ïîäàëüøîãî ñòàíîâëåííÿ òà  ðîçâèòêó â³ò÷èçíÿíî¿ íîðìàòèâíî-
ïðàâîâî¿ ðåãëàìåíòàö³¿ ïðîöåäóðè ìåä³àö³¿.

Êëþ÷îâ³ ñëîâà: ìåä³àö³ÿ, êîìåðö³éí³ ñïîðè, àëüòåðíàòèâí³ (ïîçàñóäîâ³)
ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â, àðá³òðàæ, ïîñåðåäíèöòâî, ïðèìèðåííÿ ñòîð³í,
³ìïëåìåíòàö³ÿ.

Îñòàíí³ì ÷àñîì ïèòàííÿ âïðîâàäæåííÿ ìåä³àö³¿ ÿê îäíîãî ç àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â ñòàëè ïðåäìåòîì âèâ÷åííÿ ãàëóçåâèõ
þðèäè÷íèõ íàóê, âèñòóïàþòü îá’ºêòîì íîðìîòâîð÷îñò³ é âîäíî÷àñ óïðîâàäæóþòüñÿ
â þðèäè÷íó ïðàêòèêó ñó÷àñíèõ ïðàâíè÷èõ êîìïàí³é, óíàñë³äîê ÷îãî ï³äâèùóºòüñÿ
îá³çíàí³ñòü þðèñò³â ³ íàñåëåííÿ ç îñîáëèâîñòÿìè çàñòîñóâàííÿ ìåä³àö³¿ ï³ä ÷àñ
âèð³øåííÿ ãîñïîäàðñüêèõ òà öèâ³ëüíèõ ñóïåðå÷îê.

Çà ðåçóëüòàòàìè ðîçãëÿäó çâ³òó ïðî ðîáîòó 51-¿ ñåñ³¿ ÞÍÑ²ÒÐÀË ÃÀ ÎÎÍ
20.12.2018 áóëî ñõâàëåíî ðåçîëþö³þ (73/198), ÿêîþ çàòâåðäæåíî òåêñò Êîíâåíö³¿
ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³ â ðåçóëüòàò³ ìåä³àö³¿ (äàë³ – Êîíâåíö³ÿ).
Öþ Êîíâåíö³þ áóëî â³äêðèòî äëÿ ï³äïèñàííÿ âñ³ìà äåðæàâàìè é ðåã³îíàëüíèìè
îðãàí³çàö³ÿìè ï³ä ÷àñ ïðîâåäåííÿ ñïåö³àëüíî¿ öåðåìîí³¿ 1 ñåðïíÿ 2019 ðîêó [1, ñ. 26].

Ï³ñëÿ ï³äïèñàííÿ Óêðà¿íîþ âêàçàíî¿ Êîíâåíö³¿ ïðèðîäíî ïîñòàëî ïèòàííÿ
ïîäàëüøî¿ ¿¿ ³ìïëåìåíòàö³¿ â íàö³îíàëüíå çàêîíîäàâñòâî.
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Ïèòàííÿ âèçíà÷åííÿ ïîíÿòòÿ ìåä³àö³¿, îñíîâíèõ çàñàä éîãî çàñòîñóâàííÿ,
ïåðåâàã ïðîöåäóðè ìåä³àö³¿ ïîðÿä ç ³íøèìè ïîçàñóäîâèìè ñïîñîáàìè âðåãóëþâàííÿ
ñïîð³â ïðèä³ëåíî óâàãó ïåðåâàæíî ôàõ³âöÿìè íàö³îíàëüíîãî öèâ³ëüíîãî òà
ãîñïîäàðñüêîãî ïðàâà, ñåðåä ÿêèõ Äåìê³í  Ð.ß. [2], ªðüîìåíêî Ã. [3], Ìàçàðàê³ Í.
[1], Íåñèíîâà Ñ.Â. [4], Ò³ñíîãóç Â. [5], Ô³ëîíåíêî Ñ. [6],  Öåðåòåë³ Ë. [7], ßêîâ-
ëºâ Â.Â. [8]. Îêðåìî ñë³ä âèä³ëèòè äèñåðòàö³éíå äîñë³äæåííÿ Ëþá÷åíêà ß.Ï. [9],
ïðèñâÿ÷åíå òåîðåòèêî-ïðàâîâèì àñïåêòàì àëüòåðíàòèâíèõ ñïîñîá³â âèð³øåííÿ
ïðàâîâèõ ñïîð³â, äå â÷åíèé ç-ïîì³æ ³íøîãî âèâ÷àº çàêîðäîííèõ äîñâ³ä âðåãóëþ-
âàííÿ ïðîöåäóð ìåä³àö³¿ òà ïåðåäóìîâè ñòàíîâëåííÿ öüîãî ³íñòèòóòó â Óêðà¿í³.
Îäíàê á³ëüø³ñòü íàóêîâèõ äîñë³äæåíü ïðàêòè÷íî êîìïëåêñíî íå âèñâ³òëþþòü
ì³æíàðîäíî-ïðàâîâèé íîðìàòèâíèé ìåõàí³çì ðåãóëþâàííÿ ó ñôåð³ ìåä³àö³¿ òà íå
â³äîáðàæàþòü ñó÷àñíèõ ïåðåäóìîâ éîãî âïðîâàäæåííÿ â Óêðà¿í³.

Ìåòîþ ñòàòò³ º ðîçêðèòòÿ óìîâ, ùî ñëóãóþòü ðîçâèòêó ïðîöåäóðè ìåä³àö³¿
â â³ò÷èçíÿí³é þðèäè÷í³é ïðàêòèö³, à òàêîæ íàäàííÿ õàðàêòåðèñòèêè øëÿõàì íîð-
ìàòèâíîãî çàêð³ïëåííÿ îñíîâíèõ çàñàä çä³éñíåííÿ öüîãî àëüòåðíàòèâíîãî (ïîçà-
ñóäîâîãî) ñïîñîáó âèð³øåííÿ ñïîð³â.

Íîðìàòèâíó áàçó äîñë³äæåííÿ ñòàíîâëÿòü ì³æíàðîäí³ äîãîâîðè òà òèïîâ³
çàêîíè ÞÍÑ²ÒÐÀË. Ìåòîäîëîã³÷íîþ îñíîâîþ ïðîâåäåíîãî äîñë³äæåííÿ ñòàëè
çàãàëüíîíàóêîâ³ òà ñïåö³àëüíî-þðèäè÷í³ ìåòîäè ï³çíàííÿ.

Ìåä³àö³ÿ – ì³æíàðîäíèé çàãàëüíîâæèâàíèé òåðì³í, ùî â³äïîâ³äàº óêðà¿íñü-
êîìó òåðì³íó “ïîñåðåäíèöòâî”. Ìåä³àö³ºþ íàçèâàþòü ïðîöåñ ïåðåãîâîð³â, êîëè äî
âèð³øåííÿ ñï³ðíîãî ïèòàííÿ çàëó÷àºòüñÿ íåéòðàëüíà òðåòÿ ñòîðîíà – ìåä³àòîð
(ïîñåðåäíèê), ÿêà âåäå öåé ïåðåãîâîðíèé ïðîöåñ, âèñëóõîâóº àðãóìåíòàö³þ ñòîð³í
ùîäî ñóò³ ñïîðó é àêòèâíî äîïîìàãàº ñòîðîíàì çðîçóì³òè ñâî¿ ³íòåðåñè, îö³íèòè
ìîæëèâ³ñòü êîìïðîì³ñ³â ³ ñàìîñò³éíî ïðèéíÿòè ð³øåííÿ, ùî çàäîâîëüíèòü âñ³õ
ó÷àñíèê³â ïåðåãîâîð³â. Òîáòî ìåä³àö³ÿ – öå îäèí ³ç òàê çâàíèõ àëüòåðíàòèâíèõ (ïî-
çàñóäîâèõ) ñïîñîá³â âðåãóëþâàííÿ ñïîð³â, åôåêòèâí³ñòü ÿêîãî º äóæå âèñîêîþ [3].

Ìåä³àö³ÿ ïåðåäáà÷àº ñï³ëêóâàííÿ â³÷-íà-â³÷ ó ïðèñóòíîñò³ òðåòüî¿ îñîáè –
ìåä³àòîðà. Ñòîðîíè ñïîðó çáåð³ãàþòü ïîâíèé êîíòðîëü íàä ñèòóàö³ºþ, à ïðîôåñ³éíèé
ïîñåðåäíèê (ìåä³àòîð) äîïîìàãàº ¿ì ïðîàíàë³çóâàòè êîíôë³êò, ùîá âîíè çìîãëè
ñàìîñò³éíî ïðèéíÿòè ð³øåííÿ, ÿêå â³äïîâ³äàòèìå ¿õí³ì ³íòåðåñàì ³ çàäîâîëüíèòü
¿õí³ ïîòðåáè. Óí³êàëüí³ñòü ìåä³àö³¿ â òîìó, ùî âîíà ñòèìóëþº ó÷àñíèê³â âçàºìîä³ÿòè
áåçïîñåðåäíüî îäíå ç îäíèì äëÿ ðîçãëÿäó ñïîðó ÿê çàãàëüíî¿ ïðîáëåìè, êîòðà ïî-
òðåáóº âèð³øåííÿ, ³ äëÿ ïîøóêó ð³çíèõ âàð³àíò³â ð³øåííÿ, à òàêîæ ñòàâèòèñÿ îä-
íå äî îäíîãî ³ äî ïðîòèëåæíèõ ïîçèö³é ³ç ïîâàãîþ. Êð³ì òîãî, ïðîöåäóðà ìåä³àö³¿
ôîêóñóºòüñÿ á³ëüøîþ ì³ðîþ íà òîìó, ùî êîíôë³êòóþ÷èì ñòîðîíàì íàëåæèòü
ðîáèòè â ìàéáóòíüîìó, í³æ íà îáñòàâèíàõ ñïîðó, ÿê³ ìàëè ì³ñöå â ìèíóëîìó.

Ñüîãîäí³ öÿ òåõíîëîã³ÿ äîâîë³ øèðîêî çàñòîñîâóºòüñÿ ó êðà¿íàõ ³ç ðîçâèíóòîþ
ïðàâîâîþ êóëüòóðîþ. Íàïðèêëàä, ó Âåëèêîáðèòàí³¿ 80 % êîìåðö³éíèõ ñïîð³â çà
äîïîìîãîþ ìåä³àö³¿ âèð³øóþòüñÿ ïðîòÿãîì îäíîãî äíÿ. Îñê³ëüêè ìåä³àö³ÿ ´ðóí-
òóºòüñÿ íà ïðèíöèï³ äîáðîâ³ëüíîñò³, ¿¿ ó÷àñíèêè, ÿê ïðàâèëî, íå çàòÿãóþòü âèêî-
íàííÿ äîìîâëåíîñòåé. Òàê, ó Í³äåðëàíäàõ 70 % óñ³õ óðåãóëþâàíü, äîñÿãíóòèõ ó
ïðîöåñ³ ìåä³àö³¿, âèêîíóþòüñÿ ïðîòÿãîì äâîõ ì³ñÿö³â [5].

Çà îñòàíí³ 20 ðîê³â âèêîðèñòàííÿ ìåä³àö³¿ çíà÷íî ïîøèðèëîñÿ. Á³ëüøîþ
ì³ðîþ òàêà ¿¿ ïîïóëÿðí³ñòü îáóìîâëåíà òèì, ùî â çàêîíîäàâñòâ³ ªâðîïåéñüêîãî
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Ñîþçó (äàë³ çà òåêñòîì – ªÑ) óæå ³ñíóº òàêå íîðìàòèâíî âèçíà÷åíå ïîíÿòòÿ, ÿê
“ìåä³àö³ÿ”.

Çîêðåìà, Äèðåêòèâà 2008/52/ªÑ ªâðîïåéñüêîãî ïàðëàìåíòó òà Ðàäè â³ä
21 òðàâíÿ 2008 ðîêó “Â³äíîñíî äåÿêèõ àñïåêò³â ìåä³àö³¿ â öèâ³ëüíèõ òà êîìåðö³éíèõ
ñïîðàõ” (äàë³ çà òåêñòîì – Äèðåêòèâà) ïåðåäáà÷àº äåòàëüíèé îïèñ òîãî, ùî òàêå
ìåä³àö³ÿ òà ¿¿ ïåðåâàãè. Ñôåðîþ ïîøèðåííÿ Äèðåêòèâè º ì³æíàðîäí³ ñïîðè, ó ï. 8
Ïðåàìáóëè çàçíà÷åíî: “í³ùî íå ïîâèííî çàâàæàòè çàñòîñîâóâàòè ö³ ïîëîæåííÿ
òàêîæ ó âíóòð³øí³õ ìåä³àö³éíèõ ïðîöåñàõ”. Òàê, ªâðîïåéñüêà ðàäà íà çàñ³äàíí³ â
Òàìïåðå çàêëèêàëà äåðæàâè ªâðîïåéñüêîãî Ñîþçó äî çàïðîâàäæåííÿ àëüòåðíà-
òèâíèõ ïîçàñóäîâèõ ïðîöåäóð, âêëþ÷íî ç ìåä³àö³ºþ  ÿê îäíèì ³ç îñíîâíèõ ìåòîä³â.

Ñòàòòÿ 3 (à) Äèðåêòèâè ì³ñòèòü âèçíà÷åííÿ ìåä³àö³¿: “ìåä³àö³ÿ îçíà÷àº ñòðóê-
òóðîâàíèé ïðîöåñ, íåçàëåæíî â³ä éîãî íàçâè, çà ÿêèì äâ³ àáî á³ëüøå ñòîð³í ñïîðó,
íà äîáðîâ³ëüí³é îñíîâ³, äëÿ äîñÿãíåííÿ ð³øåííÿ ïðî âðåãóëþâàííÿ ñïîðó çâåð-
òàþòüñÿ çà äîïîìîãîþ äî ïîñåðåäíèêà. Öåé ïðîöåñ ìîæå áóòè ³í³ö³éîâàíèé ñòî-
ðîíàìè, çàïðîïîíîâàíèé (ïðèçíà÷åíèé) ñóäîì àáî çàêîíîäàâ÷î çàêð³ïëåíèé çàêîíîì
äåðæàâè-÷ëåíà”.

Ïðåàìáóëà äèðåêòèâè çàçíà÷àº, ùî ìåä³àö³ÿ ìîæå çàáåçïå÷èòè åêîíîì³÷íî
åôåêòèâíå òà á³ëüø øâèäêå ïîçàñóäîâå âèð³øåííÿ ñïîð³â ó öèâ³ëüíèõ òà êîìåð-
ö³éíèõ ñïðàâàõ øëÿõîì âèêîðèñòàííÿ ïðîöåäóð, ÿê³ â³äïîâ³äàþòü ïîòðåáàì ñòîð³í.
Â³äíîñíî äîìîâëåíîñòåé, äîñÿãíóòèõ øëÿõîì ìåä³àö³¿, ³ñíóº âåëèêà éìîâ³ðí³ñòü
òîãî, ùî âîíè áóäóòü âèêîíóâàòèñÿ äîáðîâ³ëüíî, ÿê ³ âåëèêà éìîâ³ðí³ñòü òîãî, ùî
âîíè çàáåçïå÷àòü çáåðåæåííÿ ñò³éêèõ òîâàðèñüêèõ â³äíîñèí ì³æ ñòîðîíàìè. Ö³
ïåðåâàãè çíàõîäÿòü ñâîº ï³äòâåðäæåííÿ â ñèòóàö³ÿõ, ïîâ’ÿçàíèõ ³ç íàÿâí³ñòþ
ì³æíàðîäíèõ åëåìåíò³â [10].

Ìåòà Äèðåêòèâè – ñïðîñòèòè äîñòóï äî ìåòîä³â àëüòåðíàòèâíîãî âðåãóëþâàí-
íÿ ñïîð³â ³ ñïðèÿòè ìèðíîìó âèð³øåííþ ñïîð³â, ÷åðåç ñòèìóëþâàííÿ âèêîðèñòàííÿ
ìåä³àö³¿ òà çàáåçïå÷åííÿ çáàëàíñîâàíèõ âçàºìîâ³äíîñèí ì³æ ìåä³àö³ºþ òà ñóäîâèì
ïðîâàäæåííÿì. Îñîáëèâ³ñòþ Äèðåêòèâè ÿê íîðìàòèâíî-ïðàâîâîãî àêòà ªÑ º òå,
ùî âîíà âñòàíîâëþº ëèøå îáîâ’ÿçîê äåðæàâè – ÷ëåíà ªÑ äîñÿãòè íåîáõ³äíîãî
ðåçóëüòàòó, ïðîòå çàëèøàº íàö³îíàëüíèì îðãàíàì âëàäè âèá³ð ôîðìè òà çàñîá³â
éîãî äîñÿãíåííÿ. Âðàõîâóþ÷è çàçíà÷åíå, ÷ëåíè ªÑ òà äåðæàâè, ÿê³ ³ìïëåìåíòóâàëè
öþ äèðåêòèâó, ìàþòü îäíàêîâ³ çàñàäè ùîäî çàñòîñóâàííÿ ìåä³àö³¿ â öèâ³ëüíèõ òà
ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ.

ßê íàñë³äîê, ó òîé ÷àñ ÿê Äèðåêòèâà çàñòîñîâóºòüñÿ äëÿ âèð³øåííÿ ñïîð³â
ó öèâ³ëüíèõ ³ êîìåðö³éíèõ ñïðàâàõ íà ì³æíàðîäíîìó ð³âí³, ê³ëüêà äåðæàâ-÷ëåí³â
ªÑ ï³øëè ùå äàë³ ³ ïðèéíÿëè çàêîíè, ÿê³ âïðîâàäæóþòü âèêîðèñòàííÿ ìåä³àö³¿
âñåðåäèí³ êðà¿íè. Ïðàêòè÷íî â êîæí³é êðà¿í³ ªÑ Äèðåêòèâà çàïðîâàäæóâàëàñÿ â
ð³çíèé ñïîñ³á. Òàêèì ÷èíîì, ó äåÿêèõ êðà¿íàõ ªÑ ìåä³àö³ÿ º ñóòî äîáðîâ³ëüíèì
çàõîäîì, ó òîé ÷àñ ÿê ó ²òàë³¿, íàïðèêëàä, ³ñíóº òåíäåíö³ÿ äî îáîâ’ÿçêîâîãî âèêî-
ðèñòàííÿ ìåä³àö³¿. Ó äåÿêèõ êðà¿íàõ ªÑ ìåä³àòîðàìè ìîæóòü âèñòóïàòè ëèøå
êâàë³ô³êîâàí³ þðèñòè, ó òîé ÷àñ, ÿê ó ³íøèõ êðà¿íàõ òàê³ îáìåæåííÿ íå çàñòîñî-
âóþòüñÿ [4].

Êð³ì Äèðåêòèâè 2008/52/EC, º íèçêà ì³æíàðîäíî-ïðàâîâèõ àêò³â òà àêò³â
ðåêîìåíäàö³éíîãî õàðàêòåðó. Çîêðåìà, öå Ìîäåëüíèé çàêîí ÞÍÑ²ÒÐÀË ïðî
ì³æíàðîäíó ïðèìèðíó ïðîöåäóðó 2002 ð., âçÿòèé çà îñíîâó äëÿ íàö³îíàëüíîãî
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çàêîíîäàâñòâà ùîäî ìåä³àö³¿ 26 êðà¿íàìè ñâ³òó, òà “Ïðèíöèïè äëÿ îðãàí³çàö³é,
ÿê³ çàáåçïå÷óþòü ïðîâåäåííÿ ìåä³àö³¿”, êîòð³ áóëè ñòâîðåí³ 2002 ð. ñâ³òîâèìè
ë³äåðàìè ó ñôåð³ ìåä³àö³¿ é â³äòâîðþþòü íàéêðàùó ñâ³òîâó ïðàêòèêó â ö³é ãàëóç³
(Principles for ADR Provider Organizations).

Ó äåðæàâàõ-ó÷àñíèöÿõ ªÑ ìåä³àö³ÿ ÿê ñïîñ³á âðåãóëþâàííÿ ñïîðó (êîí-
ôë³êòó), ùî âèíèê ó ðåçóëüòàò³ áóäü-ÿêèõ ïðàâîâ³äíîñèí, çàñòîñîâóºòüñÿ íàáàãàòî
÷àñò³øå, í³æ ³íø³ ïîçàñóäîâ³ àëüòåðíàòèâí³ ñïîñîáè âðåãóëþâàííÿ ñïîð³â, íà-
ïðèêëàä, ïåðåãîâîðè, ïðèìèðåííÿ ñòîð³í, ì³í³-ïðîöåñ, äîñóäîâà íàðàäà àáî ñïðî-
ùåíèé ñóä ïðèñÿæíèõ. 2004 ð. ªâðîïåéñüêîþ êîì³ñ³ºþ ôàõîâèõ ìåä³àòîð³â ðîçðîá-
ëåíèé “ªâðîïåéñüêèé êîäåêñ ïîâåä³íêè ìåä³àòîð³â” (European Code Of Conduct
For Mediators), ó ÿêîìó äåòàëüíî âèçíà÷åíî ïðàâîâèé ñòàòóñ ìåä³àòîðà, âèìîãè äî
êàíäèäàòà é îñíîâí³ çàñàäè, íà ÿêèõ áàçóºòüñÿ âåñü ìåä³àö³éíèé ïðîöåñ.

Äèðåêòèâà, áåçñóìí³âíî, äàëà ïîøòîâõ äëÿ ðîçâèòêó ìåä³àö³¿, àëå ¿¿ ðîçâèòîê,
îñîáëèâî â ªâðîï³, ÿê ³ ðàí³øå, çàëèøàºòüñÿ íåîäíîð³äíèì. Òàê, íàïðèêëàä, ó
Àíãë³¿, Óåëüñ³ òà Í³äåðëàíäàõ âèêîðèñòàííÿ ìåä³àö³¿ çíà÷íî ïîøèðåíå, ³ ïðîöåñ
øèðîêî âèêîðèñòîâóºòüñÿ þðèñòàìè òà ïðåäñòàâíèêàìè á³çíåñ-ñåêòîðó, àëå ìàéæå
íå ïîøèðåíà â òàêèõ êðà¿íàõ ÿê, íàïðèêëàä, Ãðåö³ÿ ³ Ïîðòóãàë³ÿ, äå ïîíÿòòÿ ìå-
ä³àö³¿ â³äíîñíî íîâå òà íåäîñòàòíüî âèâ÷åíå. Íàéá³ëüøîãî ðîçâèòêó âîíà íàáóëà
â òàêèõ êðà¿íàõ ÿê: Àâñòð³ÿ, Áåëüã³ÿ, Áðàçèë³ÿ, Ôðàíö³ÿ, Í³ìå÷÷èíà, Ãîíêîíã,
²íäîíåç³ÿ, ²òàë³ÿ, ßïîí³ÿ, Ëþêñåìáóðã, Í³äåðëàíäè, Êèòàéñüêà íàðîäíà ðåñïóáë³êà,
Ïîëüùà, Ïîðòóãàë³ÿ, Ðîñ³ÿ, Ñ³íãàïóð, ²ñïàí³ÿ, Øâåö³ÿ, Âåëèêîáðèòàí³ÿ, Ñïîëó÷åí³
Øòàòè Àìåðèêè òà Â’ºòíàì [7].

Ó çâ’ÿçêó ç òèì, ùî ï³ä òåðì³íîì “ìåä³àö³ÿ” â á³ëüøîñò³ òëóìà÷åíü ìàºòüñÿ
íà óâàç³ ñàìå ïîçàñóäîâå âèð³øåííÿ ñïîð³â, ïîñòàº ïèòàííÿ: ÿêó æ ðîëü ìîæóòü
â³ä³ãðàâàòè ñóäè ïðè âèð³øåíí³ ãîñïîäàðñüêèõ ñïîð³â ó ïðîöåñ³ ìåä³àö³¿? Íà-
ïðèêëàä, ñóäè Àâñòðàë³¿ ìàþòü ïðàâî íàïðàâèòè ñòîðîíè äëÿ âèð³øåííÿ ñïîðó çà
äîïîìîãîþ ìåä³àö³¿ íàâ³òü áåç çãîäè ñòîð³í. Ó Áåëüã³¿ ð³øåííÿ, ïðèéíÿòå çà
äîïîìîãîþ ìåä³àö³¿, ìàº áóòè çàòâåðäæåíå êîìïåòåíòíèì ñóäîì. Ñóäè Áðàçèë³¿
íå ìàþòü íåîáõ³äíèõ ïîâíîâàæåíü, ùîá çìóñèòè ñòîðîíè âèð³øóâàòè êîíôë³êòè
øëÿõîì ìåä³àö³¿. Òèì íå ìåíøå, ñóä ìîæå çàáåçïå÷èòè âèêîíàííÿ óãîäè äî ìå-
ä³àö³¿ íà ïðîõàííÿ îäí³º¿ ç³ ñòîð³í. Òàêîæ, â³äïîâ³äíî äî Öèâ³ëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Áðàçèë³¿ ñóää³ ïîâèíí³ çàîõî÷óâàòè ñòîðîíè ñêîðèñòàòèñÿ ìåä³àö³ºþ
ïðîòÿãîì âñüîãî ÷àñó ñóäîâîãî ðîçãëÿäó. Ó Ôðàíö³¿ ïðîâîäÿòü ðîçìåæóâàííÿ
ì³æ ïðèçíà÷åíîþ â ñóäîâîìó ïîðÿäêó òà äîãîâ³ðíîþ ìåä³àö³ºþ. Ó ðàç³ ïðîâåäåííÿ
ìåä³àö³¿ ç ðîçïîðÿäæåííÿ ñóäó ñóääÿ ïðîäîâæóº çàéìàòèñÿ öèì ïèòàííÿì íàâ³òü
ï³ñëÿ çâåðíåííÿ ñòîð³í äî ìåä³àö³¿, çà ¿õ çãîäîþ. Ìåä³àòîð ïîâèíåí ³íôîðìóâàòè
ñóääþ ùîäî áóäü-ÿêèõ òðóäíîù³â. Ñòîðîíà ÷è ìåä³àòîð ìîæå ïîïðîñèòè ñóääþ
ïðèïèíèòè ïðîöåäóðó ìåä³àö³¿ â áóäü-ÿêèé ÷àñ. Ñóääÿ òàêîæ ìàº ïðàâî ïðèïèíèòè
ìåä³àö³þ ç âëàñíî¿ ³í³ö³àòèâè, ÿêùî ïðîöåäóðà ìåä³àö³¿, íà äóìêó ñóää³, áóëà
ïîðóøåíà. ßêùî ñóääÿ ïðèïèíÿº ìåä³àö³þ, ñóäîâèé ðîçãëÿä â³äíîâëþºòüñÿ. Íà-
ïðèê³íö³ ïðîöåñó ìåä³àö³¿ ñóääÿ ðîçïîä³ëÿº âèòðàòè íà ïîñåðåäíèöòâî ì³æ ñòîðî-
íàìè.

Ùî ñòîñóºòüñÿ äîãîâ³ðíî¿ ìåä³àö³¿, òî òóò ðîëü ñóä³â ÷àñòî îáìåæóºòüñÿ
âèêîíàííÿì óãîäè, äîñÿãíóòî¿ â êîíòåêñò³ ìåä³àö³¿. Òàêîæ ñòîðîíè ìîæóòü çâåð-
íóòèñÿ äî ñóäó äëÿ çàáåçïå÷åííÿ âèêîíàííÿ óãîäè. Ó Ïîëüù³ ñóä ìîæå ïåðåäàòè

© Bulycheva Nataliia, Bulychev Andrii, Dolia Liudmyla, 2019



DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.4(46).42

375

ñïðàâó íà ìåä³àö³þ çà çàïèòîì îäí³º¿ ç³ ñòîð³í àáî íà âëàñíèé ðîçñóä, àæ äî
çàâåðøåííÿ ïåðøîãî ñóäîâîãî çàñ³äàííÿ ó ñïðàâ³. Ñòîðîíè íå çîáîâ’ÿçàí³
ïîãîäæóâàòèñÿ íà ïîñåðåäíèöòâî. Ïðîòå ï³ñëÿ çàêðèòòÿ ïåðøîãî çàñ³äàííÿ ñóä
ìîæå íàïðàâèòè ñïðàâó íà ìåä³àö³þ ò³ëüêè â òîìó âèïàäêó, ÿêùî ñòîðîíè ñï³ëüíî
ïðîñÿòü éîãî. Ñóä ìîæå ïåðåäàòè ñïðàâó íà ìåä³àö³þ ëèøå îäèí ðàç ó õîä³
ðîçãëÿäó. Ó ñâî¿é ïîñòàíîâ³ ïåðåäà÷³ ñïîðó íà ïîñåðåäíèöòâî ñóä âèçíà÷àº òåðì³í
íå á³ëüøå îäíîãî ì³ñÿöÿ äëÿ ïðîâåäåííÿ ìåä³àö³¿. Öåé òåðì³í ìîæå áóòè ïðîäîâæåíî
ëèøå çà ñï³ëüíîþ çàÿâîþ ñòîð³í. Ï³ñëÿ òîãî, ÿê òåðì³í çàê³í÷èâñÿ, à ñï³ð íå
âèð³øåíî, ñóä ïðèçíà÷àº ñóäîâå çàñ³äàííÿ.

Ó ³íøèõ êðà¿íàõ, ÿê³ ìàþòü ó ñâîºìó àðñåíàë³ òàêèé âèä âèð³øåííÿ ñïîð³â
ÿê “ìåä³àö³ÿ”, ñèòóàö³ÿ àíàëîã³÷íà – ïðîöåäóðà ìåä³àö³¿ ïðè âèð³øåíí³ ãîñïîäàðñü-
êèõ ñïîð³â ìîæå âèêîðèñòîâóâàòèñÿ íå ëèøå íà ñòàä³¿ äîñóäîâîãî âèð³øåííÿ
ñïîðó, àëå é ï³ä ÷àñ ñóäîâîãî ïðîâàäæåííÿ.

ßê áà÷èìî, ñâ³òîâèé äîñâ³ä îð³ºíòîâàíèé íà àêòèâíå âèêîðèñòàííÿ ìåä³àö³¿,
ùî çóìîâëþº ïîòðåáó â äîñë³äæåíí³ òà âïðîâàäæåíí³ öüîãî ³íñòèòóòó é â óêðà¿íñü-
êîìó çàêîíîäàâñòâ³, çîêðåìà, ³ äëÿ âèð³øåííÿ ãîñïîäàðñüêèõ êîíôë³êò³â [4].

Ïåðåõ³ä Óêðà¿íè äî ðèíêîâèõ â³äíîñèí òà ¿õ ïðàâîâå ðåãóëþâàííÿ îíîâëåíèì
çàêîíîäàâñòâîì çóìîâëþþòü íåîáõ³äí³ñòü ñòâîðåííÿ á³ëüø øèðîêèõ ìîæëèâîñòåé
âèêîðèñòàííÿ àëüòåðíàòèâíèõ ñïîñîá³â ðåãóëþâàííÿ ñïîð³â ÿê ô³çè÷íèìè, òàê ³
þðèäè÷íèìè îñîáàìè. Ó ìåæàõ ðîçâèòêó åêîíîì³÷íî¿ ñâîáîäè òà á³çíåñ-ñåðåäîâèùà
ñóá’ºêòè ïðàâîâ³äíîñèí äåäàë³ á³ëüø çàö³êàâëåí³ ó ãíó÷êèõ, îïåðàòèâíèõ ñïîñîáàõ
âðåãóëþâàííÿ ñïîð³â. Óêðà¿íñüê³ ãðîìàäÿíè â ðàç³ ïîðóøåííÿ ¿õí³õ ïðàâ íàé÷àñ-
ò³øå óíèêàþòü çâåðíåííÿ äî ñóäó, áàãàòüîõ ëÿêàº âèñîêîâàðò³ñíèé äîâãîñòðîêîâèé
ñóäîâèé ðîçãëÿä, ñåðéîçíîþ ïðîáëåìîþ º òàêîæ íåâèêîíàííÿ ñóäîâèõ ð³øåíü,
çíà÷í³ íàð³êàííÿ âèêëèêàº ðîáîòà äåðæàâíèõ âèêîíàâö³â.

Ó 2006 ð. Ì³æíàðîäíà ô³íàíñîâà êîðïîðàö³ÿ (IFC) – ÷ëåí ãðóïè Ñâ³òîâîãî
Áàíêó, ùî ïðàöþº ç ïðèâàòíèì ñåêòîðîì çà ï³äòðèìêè Àãåíòñòâà ç ïèòàíü ì³æ-
íàðîäíî¿ ñï³âïðàö³ òà ðîçâèòêó, äîñë³äæóþ÷è ìåòîäè âèð³øåííÿ êîìåðö³éíèõ
ñïîð³â â Óêðà¿í³, ä³éøëà âèñíîâêó ïðî òå, ùî â êðà¿í³ ïðàêòè÷íî â³äñóòí³ àëüòåð-
íàòèâè ñóäîâîìó âðåãóëþâàííþ ñïîð³â.

Ïðàâîâîþ îñíîâîþ âïðîâàäæåííÿ ïîçàñóäîâèõ ñïîñîá³â âðåãóëþâàííÿ ñïîð³â
â Óêðà¿í³ º Êîíñòèòóö³ÿ Óêðà¿íè, ÷èíí³ ì³æíàðîäí³ äîãîâîðè, çãîäà íà îáîâ’ÿçêî-
â³ñòü ÿêèõ íàäàíà Âåðõîâíîþ Ðàäîþ Óêðà¿íè, çàêîíè, óêàçè Ïðåçèäåíòà Óêðà¿íè
òà ï³äçàêîíí³ àêòè [9, ñ. 151].

Àðá³òðàæ, ìåä³àö³ÿ òà ïåðåãîâîðè ðîçãëÿäàþòüñÿ ÿê òàê³, ùî ìàþòü îäíàêîâ³
çàâäàííÿ ç ñóäàìè òà º ëåã³òèìíèìè ñïîñîáàìè âèð³øåííÿ ñïîð³â. Îñîáà ïîâèííà
ìàòè ìîæëèâ³ñòü âèáîðó ñïîñîá³â çàõèñòó ñâî¿õ ³íòåðåñ³â, ùî ïîâí³ñòþ óçãîäæóºòüñÿ
ç êîíñòèòóö³éíèì ïðèïèñîì, ÿêèì çàêð³ïëåíî ïðàâî êîæíîãî áóäü-ÿêèìè íå
çàáîðîíåíèìè çàêîíîì ñïîñîáàìè çàõèùàòè ñâî¿ ïðàâà ³ ñâîáîäè â³ä ïîðóøåíü ³
ïðîòèïðàâíèõ ïîñÿãàíü.

Ïðî íåîáõ³äí³ñòü ñòâîðåííÿ ìîæëèâîñòåé äëÿ ðîçâèòêó àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â çàçíà÷àëîñÿ â Êîíöåïö³¿ âäîñêîíàëåííÿ
ñóä³âíèöòâà äëÿ óòâåðäæåííÿ ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî äî ºâðî-
ïåéñüêèõ ñòàíäàðò³â, ñõâàëåí³é ó 2006 ð. Çã³äíî ç ¿¿ ïîëîæåííÿìè äîñòóïí³ñòü äî
ïðàâîñóääÿ íå âèêëþ÷àº ìîæëèâîñò³ äëÿ îñîáè âèð³øèòè ñâ³é ñï³ð ó ïîçàñóäîâîìó
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ïîðÿäêó. Äåðæàâà ïîâèííà ñïðèÿòè ðîçâèòêó òàêèõ íåäåðæàâíèõ ³íñòèòóö³é, ÿê
òðåòåéñüê³ ñóäè, ïîñåðåäíèêè (ìåä³àòîðè) òîùî, ÿê³ äîïîìàãàþòü çàëàãîäèòè ñï³ð,
íå äîâîäÿ÷è éîãî äî ñóäó. Íåîáõ³äíî çàïðîâàäèòè ïîçèòèâíèé äîñâ³ä äåìîêðàòè÷íèõ
äåðæàâ ùîäî ðåñòèòóö³éíîãî ïðàâîñóääÿ, ÿêå ïîëÿãàº íå â ïîêàðàíí³ îñîáè, à ó
ïðèìèðåíí³ îáâèíóâà÷åíîãî ³ ïîòåðï³ëîãî çà ó÷àñòþ ïîñåðåäíèêà (ìåä³àòîðà) òà/
àáî â â³äøêîäóâàíí³ ïîòåðï³ëîìó çàâäàíî¿ ìàòåð³àëüíî¿ òà ìîðàëüíî¿ øêîäè.

Àíàë³ç ïîëîæåíü Êîíöåïö³¿ âäîñêîíàëåííÿ ñóä³âíèöòâà äëÿ óòâåðäæåííÿ
ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî äî ºâðîïåéñüêèõ ñòàíäàðò³â ñâ³ä÷èòü
ïðî òå, ùî ïîçàñóäîâ³ ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â ðîçãëÿäàþòüñÿ ÿê åëåìåíòè
ìåõàí³çìó äîñòóïó äî ïðàâîñóääÿ. Ó Ðîçä³ë³ Õ Êîíöåïö³¿ çàêð³ïëåíî, ùî ç ìåòîþ
ðîçâàíòàæåííÿ ñóä³â ïîòð³áíî ðîçâèâàòè àëüòåðíàòèâí³ (ïîçàñóäîâ³) ñïîñîáè
âðåãóëþâàííÿ ñïîð³â, à òàêîæ ñòâîðèòè óìîâè äëÿ ñòèìóëþâàííÿ äåøåâøèõ ³
ìåíø ôîðìàë³çîâàíèõ ñïîñîá³â ¿õ âðåãóëþâàííÿ.

Ìåä³àö³ÿ ÿê ä³ÿëüí³ñòü ïðîôåñ³éíèõ ïîñåðåäíèê³â, ÿê³ ñïðÿìîâóþòü ó÷àñíèê³â
þðèäè÷íîãî ñïîðó äî êîìïðîì³ñó é óðåãóëþâàííÿ ñïîðó ñàìîñò³éíî,  ïîòðåáóº
íàóêîâîãî îá´ðóíòóâàííÿ ³ ïðàêòè÷íîãî âò³ëåííÿ. Ïîøèðåííÿ ä³ÿëüíîñò³ òðåòåéñü-
êèõ ñóä³â ìàº çìåíøèòè íàâàíòàæåííÿ íà ñóäè çàãàëüíî¿ þðèñäèêö³¿. Ãðîìàäñüê³ñòü
ïîâèííà áóòè ïî³íôîðìîâàíà ïðî ïåðåâàãè, ÿê³ ìàþòü ö³ ñïîñîáè ïîð³âíÿíî ç
ñóäîâèì ìåõàí³çìîì çàõèñòó ïðàâ. Çâåðíåííÿ äî ñóäó áàæàíî âèêîðèñòîâóâàòè ÿê
âèíÿòêîâèé ñïîñ³á âèð³øåííÿ þðèäè÷íîãî ñïîðó.

Àíàë³çóþ÷è ð³âåíü âèêîíàííÿ çàâäàíü, ñôîðìóëüîâàíèõ ó Êîíöåïö³¿ âäîñêî-
íàëåííÿ ñóä³âíèöòâà äëÿ óòâåðäæåííÿ ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî
äî ºâðîïåéñüêèõ ñòàíäàðò³â, ìîæíà àáñîëþòíî âïåâíåíî ñòâåðäæóâàòè, ùî ïîëî-
æåííÿ, ÿê³ ñòîñóþòüñÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â,
çàëèøèëèñÿ ïðàêòè÷íî íåðåàë³çîâàíèìè [9, ñ. 155].

Ðîçøèðåííÿ ñïîñîá³â àëüòåðíàòèâíîãî (ïîçàñóäîâîãî) âðåãóëþâàííÿ ñïîð³â,
çîêðåìà, øëÿõîì ïðàêòè÷íîãî âïðîâàäæåííÿ ³íñòèòóòó ìåä³àö³¿ òà ïîñåðåäíèöòâà,
à òàêîæ ðîçøèðåííÿ ïåðåë³êó êàòåãîð³é ñïðàâ, ÿê³ ìîæóòü âèð³øóâàòèñÿ òðåòåéñü-
êèìè ñóääÿìè àáî ðîçãëÿäàòèñÿ ñóäàìè ó ñïðîùåíîìó ïðîâàäæåíí³ ïåðåäáà÷åíî
ï. 5.4 Ñòðàòåã³¿ ðåôîðìóâàííÿ ñóäîóñòðîþ, ñóäî÷èíñòâà òà ñóì³æíèõ ïðàâîâèõ
³íñòèòóò³â íà 2015–2020 ðð., çàòâåðäæåíî¿ Óêàçîì Ïðåçèäåíòà Óêðà¿íè â³ä
20 òðàâíÿ 2015 ð. ¹ 276.

Óêðà¿íà ìàº òðèìàòèñÿ ñó÷àñíèõ ïðàâîâèõ òåíäåíö³é, çîêðåìà, ùîäî çàáåçïå-
÷åííÿ çàõèñòó ïðàâ òà îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ô³çè÷íèõ ³ þðèäè÷íèõ îñ³á,
ïîñëóãîâóþ÷èñü àëüòåðíàòèâíèìè (ïîçàñóäîâèìè) ñïîñîáàìè ðîçâ’ÿçàííÿ ñïîð³â.

Ïðîáëåìàòèêà ñòàíîâëåííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿ-
çàííÿ ñïîð³â â Óêðà¿í³ îáãîâîðþºòüñÿ â íàóêîâèõ êîëàõ äîñèòü àêòèâíî, ïðîòå
îá’ºêòèâíî ìè çìóøåí³ âèçíàòè, ùî íàö³îíàëüíà ñèñòåìà àëüòåðíàòèâíèõ (ïîçà-
ñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â ïåðåáóâàº íà ïî÷àòêîâîìó åòàï³ ñâîãî ðîç-
âèòêó, óñ³ ³ííîâàö³¿, íàâ³òü çà î÷åâèäíîñò³ ¿õ ïåðåâàã, ñïðèéìàþòüñÿ ç íåäîâ³ðîþ.

Çóìîâëþþòü öþ ñèòóàö³þ ÿê îá’ºêòèâí³ (òðàäèö³éí³ñòü þðèäè÷íèõ ìåõàí³çì³â,
ñôîðìîâàíèõ â³êîâîþ ïðàêòèêîþ, â³äñóòí³ñòü åôåêòèâíèõ ìåõàí³çì³â âèêîíàííÿ
ð³øåíü, ïðèéíÿòèõ óíàñë³äîê çàñòîñóâàííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â
ðîçâ’ÿçàííÿ ñïîð³â, íåäîñòàòíÿ ê³ëüê³ñòü ñïåö³àë³ñò³â, àðá³òð³â, ìåä³àòîð³â, ïîñåðåä-
íèê³â), òàê ³ ñóá’ºêòèâí³ ôàêòîðè (ó÷àñíèêè êîíôë³êòó áàæàþòü îòðèìàòè ð³øåííÿ,
ó ÿêîìó áóäå âèçíà÷åíèé ïðàâîïîðóøíèê, óñòàíîâëåíèé ñïîñ³á òà ñòðîêè
â³äíîâëåííÿ ïîðóøåíîãî ïðàâà, à çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ íàñòàíå
â³äïîâ³äàëüí³ñòü).
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Ïðàâîâà ñèñòåìà Óêðà¿íè ôîðìóâàëàñÿ ï³ä âèïëèâîì ðîìàíî-ãåðìàíñüêî¿
ïðàâîâî¿ ñ³ì’¿, à òîìó ðîçãëÿä ïðàâîâèõ ñïîð³â ó ñóäàõ º á³ëüø çâè÷íèì äëÿ ñó-
á’ºêò³â ñóñï³ëüíèõ â³äíîñèí, àäæå â ñóäîâîìó ð³øåíí³ âèçíà÷åíî, õòî ïåðåì³ã ó
ñïîð³. Òàêà êîíöåïö³ÿ íàçèâàºòüñÿ “win–lose” (“âèãðàâ–ïðîãðàâ”), êîëè îäíà
ñòîðîíà âèãðàëà ñï³ð, à ³íøà ïðîãðàëà. Àëüòåðíàòèâí³ ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â
äàþòü çìîãó ñòîðîíàì âèð³øèòè ñï³ð çà äîïîìîãîþ êîíöåïö³¿ “win–win” (“âèãðàâ–
âèãðàâ”), êîëè îáèäâ³ ñòîðîíè çàäîâîëåí³ ðåçóëüòàòîì ðîçãëÿäó ñïîðó.

ßê ñâ³ä÷èòü äîñâ³ä çàðóá³æíèõ êðà¿í, çàïðîâàäæåííÿ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â âêëþ÷àº òàê³ åëåìåíòè: 1) íàÿâí³ñòü
ñó÷àñíîãî çàêîíîäàâñòâà; 2) ðîçâèíóò³ ³íñòèòóö³¿, ÿê³ â³äïîâ³äàþòü ñâ³òîâèì ïðàê-
òèêàì ³ ìàþòü âèñîêó ðåïóòàö³þ; 3) ëîÿëüí³ñòü äåðæàâíèõ ñóä³â äî àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â òà ¿õ âçàºìîä³ÿ. Ö³ëêîì äîðå÷íèì äëÿ
Óêðà¿íè º ï³äõ³ä Ëîðäà Âóëüôà ùîäî çàïðîâàäæåííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ)
ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â. Ó çâ³ò³ ç äîñòóïó äî ïðàâîñóääÿ â³í çàïðîïîíóâàâ ï³ä
÷àñ ðîçãëÿäó ïèòàííÿ ùîäî ñóäîâèõ âèòðàò ñòîð³í âðàõîâóâàòè, ÷è ïîãîäèëàñÿ
ñòîðîíà íà ðîçãëÿä ñâîãî ñïîðó çà äîïîìîãîþ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïî-
ñîá³â ðîçâ’ÿçàííÿ ñïîð³â. ßêùî ñòîðîíà â³äìîâëÿëàñÿ ¿õ çàñòîñîâóâàòè â äîñóäîâîìó
ïîðÿäêó, âîíà ìàº ñïëàòèòè ñóäîâèé çá³ð çà îáèäâ³ ñòîðîíè íåçàëåæíî â³ä ðåçóëüòàòó
âèð³øåííÿ ñïîðó. Öå ô³íàíñîâî ñòèìóëþâàòèìå êîíôë³êòóþ÷³ ñòîðîíè äî ðîçãëÿäó
ìîæëèâîñò³ âèð³øåííÿ ïðàâîâîãî ñïîðó ÷åðåç çàñòîñóâàííÿ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â [9, ñ. 175].

Âðàõîâóþ÷è âèùåâèêëàäåíå, óáà÷àºìî çà ñâîº÷àñíå òà íåîáõ³äíå  ï³äïèñàííÿ
2 ñåðïíÿ 2019 ðîêó Óêðà¿íîþ Êîíâåíö³¿ ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³
â ðåçóëüòàò³ ìåä³àö³¿ (äàë³ çà òåêñòîì – Êîíâåíö³ÿ ), òà ¿¿ ïîäàëüøó ³ìïëåìåíòàö³þ
â â³ò÷èçíÿíå çàêîíîäàâñòâî.

Òàê, Êîíâåíö³ºþ âèçíà÷åíî ñôåðó ¿¿ çàñòîñóâàííÿ – óïðîâàäæåííÿ ìåä³àö³¿
ÿê îäíîãî ç ìåòîä³â âðåãóëþâàííÿ êîìåðö³éíèõ ñïîð³â ó ì³æíàðîäí³é òîðã³âë³.
Êð³ì òîãî, ñò. 3 Êîíâåíö³¿ ïåðåäáà÷åíî, ùî êîæíèé ó÷àñíèê ðåàë³çóº ìèðîâó
óãîäó çã³äíî ç³ ñâî¿ìè ïðàâèëàìè ³ ïðîöåäóðàìè é íà óìîâàõ, âèêëàäåíèõ ó Êîí-
âåíö³¿. Òîáòî, ÿê ³ ó çãàäàíèõ âèùå ì³æíàðîäíî-ïðàâîâèõ àêòàõ, äåðæàâè ñàìîñò³éíî
âèçíà÷àòèìóòü çàñàäè ìåä³àö³¿ âëàñíèì âíóòð³øí³ì çàêîíîäàâñòâîì.

Çóïèíÿþ÷èñü íà ïèòàíí³ íåîáõ³äíèõ çì³í äî çàêîíîäàâñòâà Óêðà¿íè ç ìåòîþ
íàëåæíî¿ ³ìïëåìåíòàö³¿ Êîíâåíö³¿ ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³ â ðå-
çóëüòàò³ ìåä³àö³¿, ñë³ä çàçíà÷èòè íàñòóïíå.

²ñíóº äåê³ëüêà øëÿõ³â, ÿêèìè Óêðà¿íà ìîæå ï³òè â ïðîöåñ³ âïðîâàäæåííÿ ó
íàö³îíàëüíå çàêîíîäàâñòâî ïðîöåäóðè ìåä³àö³¿ òà ³íøèõ àëüòåðíàòèâíèõ (ïî-
çàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â.

Ïåðøèé – ïðèéíÿòè êîìïëåêñíèé çàêîí ïðî àëüòåðíàòèâí³ ñïîñîáè âèð³øåííÿ
ñïîð³â, ÿêèé áóäå ðåãóëþâàòè çàãàëüí³ ñóñï³ëüí³ â³äíîñèíè ó ñôåð³ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â, òàêèì ÷èíîì óí³ñøè çì³íè â ÷èííå
çàêîíîäàâñòâî, òà âèçíà÷èòè ñôåðè ï³äçàêîííîãî ðåãóëþâàííÿ â³äïîâ³äíèõ â³äíîñèí.
Ïîä³áíèé øëÿõ îáðàëè Ñïîëó÷åí³ Øòàòè Àìåðèêè. Íà áàç³ ôåäåðàëüíîãî çàêîíó
ïðî àëüòåðíàòèâí³ ñïîñîáè âèð³øåííÿ ñïîð³â áóëè ðîçðîáëåí³ àêòè øòàò³â òà
ñôîðìóâàëàñÿ ñóäîâà ïðàêòèêà.

Äðóãèé âàð³àíò – ïðèéíÿòè îêðåì³ çàêîíè ùîäî ð³çíèõ âèä³â àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â. Òàêèé øëÿõ îáðàëè á³ëüø³ñòü çàðóá³æ-
íèõ äåðæàâ (Àâñòð³ÿ, Óãîðùèíà, Íîðâåã³ÿ, Øâåö³ÿ, ×åõ³ÿ, Øâåéöàð³ÿ òà ³í.). Äëÿ Óê-
ðà¿íè á³ëüø äîö³ëüíèì âèäàºòüñÿ çàñòîñîâóâàííÿ äðóãîãî âàð³àíòà. Ïðè öüîìó âäî-
ñêîíàëåííÿ ïðàâîâî¿ ðåãëàìåíòàö³¿ â³äíîñèí ó âêàçàí³é ñôåð³ ìàº çä³éñíþâàòèñÿ íå
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ôðàãìåíòàðíî, ÿê öå â³äáóâàºòüñÿ ñüîãîäí³, à ñèñòåìíî, â³äïîâ³äíî äî íàçâàíèõ âèùå
êîíöåïö³é. Ó ïðîöåñ³ ¿õ ³ìïëåìåíòàö³¿ âåëèêå çíà÷åííÿ ìàþòü àíàë³ç òà âðàõóâàííÿ
äîñâ³äó ³íøèõ äåðæàâ, à òàêîæ ïðàêòèêè íîðìîïðîåêòóâàííÿ ªÑ òà ÎÎÍ  [9, ñ. 176].

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå, ñë³ä çàçíà÷èòè, ùî îð³ºíòàö³ÿ íà ³íòåãðàö³þ
â ªÑ çóìîâëþº íåîáõ³äí³ñòü çàáåçïå÷åííÿ â³äïîâ³äíîñò³ íàö³îíàëüíî¿ ïðàâîâî¿
ñèñòåìè ñòàíäàðòàì ºâðîïåéñüêî¿ ñï³ëüíîòè çàãàëîì òà ñòâîðåííÿ ñïðàâä³
åôåêòèâíîãî ìåõàí³çìó çàõèñòó ïðàâ òà ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà çîêðåìà,
ùî âêëþ÷àº òàêîæ ôîðìóâàííÿ â Óêðà¿í³ ä³ºâî¿ ñèñòåìè àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â.

Ç ìåòîþ óïðîâàäæåííÿ òà ðîçâèòêó ³íñòèòóòó ìåä³àö³¿ â íàö³îíàëüíîìó
çàêîíîäàâñòâ³ íåîáõ³äíî çàêëàñòè îñíîâè ¿¿ ÿêîñò³, ä³ºâîñò³ òà êîíô³äåíö³éíîñò³,
çàáåçïå÷èòè çâ’ÿçîê ì³æ ìåä³àö³ºþ òà ñóäîâèì ïðîöåñîì, ùî ñëóãóâàòèìå
ôîðìóâàííþ â ïîäàëüøîìó çàñàä ðåñòèòóö³éíîãî ïðàâîñóääÿ, ÿêå ́ ðóíòóºòüñÿ íà
òàê çâàí³é êîíöåïö³¿ “win–win”, êîëè â³äáóâàºòüñÿ íå ïîêàðàííÿ, à ïðèìèðåííÿ
ñòîð³í, ó ðåçóëüòàò³ ÿêîãî íå ëèøå âèãðàþòü îáèäâ³ ñòîðîíè, àëå é íå ðóéíóþòüñÿ
ãîñïîäàðñüê³ çâ’ÿçêè, à òàêîæ ïðèñêîðþºòüñÿ òà çäåøåâëþºòüñÿ ïðîöåäóðà
âðåãóëþâàííÿ ñóïåðå÷êè.
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Paper studies the nature and benefits of using the mediation procedure in the
settlement of commercial disputes in international trade. Due to the fact that the
concept of “mediation” is relatively new in the domestic economic and legal relations,
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attention is drawn to the principles of international legal regulation of the mediation
procedure, practical experience of its application in developed countries. The urgency
of introducing such a legal institution as mediation is justified by the need to create
opportunities for the development of alternative (extrajudicial) ways of resolving
disputes. The state should promote the development of non-state institutions such as
arbitration courts, mediators, etc., which help to settle the dispute without bringing
it to court.

The purpose of the paper is to reveal the conditions, which serve to develop the
mediation procedure in domestic legal practice, as well as to characterize the ways, in
which the basic principles of the implementation of this alternative (extrajudicial)
way of resolving disputes can be fixed. The object of the study is the procedural legal
relationships that arise, develop and terminate during the preparation and conduct of
mediation. The methodological basis of the study were general scientific and special
legal methods of cognition.

As a result of the research, based on the analysis of international legal documents,
foreign practice, the Constitution of Ukraine, strategic documents of judicial reform,
judiciary and related legal institutions in Ukraine, proposals covered in scientific
publications, the need of laying the foundations of quality, effectiveness and
confidentiality of mediation, ensuring its connection with litigation, is substantiated.
It is argued, that the introduction of a mediation institution will serve the formation
of the principles of restitutionary justice, which is based on the so-called “win–win”
concept, where not only punishment, but reconciliation of parties occurs, which not
only benefits both parties but also destroys economic ties. Foreign practice of formation
and development of legal regulation of mediation procedure is analyzed, some specific
issues of its implementation are carried out, including, in particular, determination of
the mediator’s legal status, requirements for the candidate and basic principles of
activity, use of mediation both at the stage of pre-trial dispute settlement and during
court proceedings, the role of the courts in the implementation of the agreement
reached in the context of mediation, etc. Modern approaches to the implementation
of mediation and other alternative (extrajudicial) dispute resolution procedures have
been highlighted in the national legislation, and the position of systematic adoption
of separate laws regarding different types of alternative (extrajudicial) dispute resolution
methods has been stated as the most acceptable for Ukraine.

Keywords: mediation, commercial disputes, alternative (out-of-court) dispute
resolution, arbitration, mediation, party reconciliation, implementation.

Îòðèìàíî: 24.10.2019
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ÓÄÊ 340.13(045)

Çóìðóä Çàõèð êûçû Âåëèåâà,
äîêòîðàíò, Áàêèíñêèé ãîñóäàðñòâåííûé óíèâåðñèòåò,

ã. Áàêó, Àçåðáàéäæàí

ÊÎÍÖÅÏÒÓÀËÜÍÛÅ ÎÑÍÎÂÛ ÏÐÀÂÀ ÑÎÁÑÒÂÅÍÍÎÑÒÈ
ÊÀÊ ÔÓÍÄÀÌÅÍÒÀËÜÍÎÃÎ ÏÐÀÂÀ ×ÅËÎÂÅÊÀ

Â ñòàòüå ïîñðåäñòâîì  àíàëèçà è èçó÷åíèÿ  êîíöåïòóàëüíûõ îñíîâ ó÷åíèÿ
î ïðàâå ñîáñòâåííîñòè êàê ôóíäàìåíòàëüíîì ïðàâå ÷åëîâåêà îñóùåñòâëåíû àíàëèç
è îöåíêà òåîðåòè÷åñêèõ ïðåäñòàâëåíèé î ïðàâå ñîáñòâåííîñòè êàê ôóíäàìåíòàëü-
íîì ïðàâå ÷åëîâåêà. Ðàññìîòðåíû âçãëÿäû ôèëîñîôîâ ðàçëè÷íûõ ýïîõ (Àðèñòîòåëÿ,
Ä. Ëîêêà,  Ã. Ãåãåëÿ, ôèëîñîôîâ Íîâîãî âðåìåíè è äð.) íà ïðèðîäó ïðàâà ñîáñòâåííî-
ñòè, åãî ðîëü â æèçíåäåÿòåëüíîñòè îáùåñòâà, à òàêæå  ðàçìûøëåíèÿ î òîì,
êàêèå ñïîñîáû è ìåòîäû ðåãóëèðîâàíèÿ ïðàâà ñîáñòâåííîñòè â áîëüøåé ñòåïåíè
ñîîòâåòñòâóþò ïîòðåáíîñòÿì è èíòåðåñàì êàê îòäåëüíî âçÿòîãî èíäèâèäà,
òàê è âñåãî îáùåñòâà â öåëîì. Ïðåäëîæåíî âêëþ÷èòü âîïðîñ î ðàçðàáîòêå êîíöåï-
òóàëüíûõ îñíîâ î ïðàâå ñîáñòâåííîñòè â ïîâåñòêó äíÿ ìåæäóíàðîäíûõ îðãàíèçà-
öèé.

Êëþ÷åâûå ñëîâà: ôèëîñîôû, ïðàâà ñîáñòâåííîñòè, ïîòðåáíîñòè îáùåñòâà,
èíòåðåñû èíäèâèäà, òðóäîâàÿ äåÿòåëüíîñòü, ÷àñòíàÿ ñîáñòâåííîñòü, ãðàæäàíñêîå
îáùåñòâî, âëàäåíèå, çàêîíîäàòåëüñòâî, åñòåñòâåííûå ïðàâà ÷åëîâåêà.

Ó ñòàòò³ çà äîïîìîãîþ àíàë³çó ³ âèâ÷åííÿ êîíöåïòóàëüíèõ îñíîâ â÷åííÿ ïðî
ïðàâî âëàñíîñò³ ÿê ôóíäàìåíòàëüíå ïðàâî ëþäèíè çä³éñíåíî àíàë³ç ³ îö³íêó
òåîðåòè÷íèõ óÿâëåíü ïðî ïðàâî âëàñíîñò³ ÿê ôóíäàìåíòàëüíå ïðàâî ëþäèíè.
Ðîçãëÿíóòî ïîãëÿäè ô³ëîñîô³â ð³çíèõ åïîõ (Àð³ñòîòåëÿ, Ä. Ëîêêà, Ã. Ãåãåëÿ, ô³-
ëîñîô³â Íîâîãî ÷àñó òà ³í.) íà ïðèðîäó ïðàâà âëàñíîñò³, éîãî ðîëü â æèòòºä³ÿëü-
íîñò³ ñóñï³ëüñòâà, à òàêîæ ðîçäóìè ïðî òå, ÿê³ ñïîñîáè ³ ìåòîäè ðåãóëþâàííÿ
ïðàâà âëàñíîñò³ ÿêíàéá³ëüøîþ ì³ðîþ â³äïîâ³äàþòü ïîòðåáàì òà ³íòåðåñàì ÿê
îêðåìî âçÿòîãî ³íäèâ³äà, òàê ³ âñüîãî ñóñï³ëüñòâà çàãàëîì. Çàïðîïîíîâàíî âêëþ÷èòè
ïèòàííÿ ïðî ðîçðîáêó êîíöåïòóàëüíèõ îñíîâ ïðî ïðàâî âëàñíîñò³ äî ïîðÿäêó
äåííîãî ì³æíàðîäíèõ îðãàí³çàö³é.

Êëþ÷îâ³ ñëîâà: ô³ëîñîôè, ïðàâî âëàñíîñò³, ïîòðåáè ñóñï³ëüñòâà, ³íòåðåñè
³íäèâ³äà, òðóäîâà ä³ÿëüí³ñòü, ïðèâàòíà âëàñí³ñòü, ãðîìàäÿíñüêå ñóñï³ëüñòâî, âîëî-
ä³ííÿ, çàêîíîäàâñòâî, ïðèðîäí³ ïðàâà ëþäèíè.

Èñòîðèÿ ñâèäåòåëüñòâóåò î òîì, ÷òî íà ïåðâûõ ýòàïàõ ñóùåñòâîâàíèÿ ÷åëîâå-
÷åñêîãî ðîäà, â äîöèâèëèçîâàííûé ïåðèîä, îáëàäàíèå ìàòåðèàëüíûìè áîãàòñòâàìè
è âëàñòü íàä ëþäüìè (è êàê ñèñòåìà ïîä÷èíåíèÿ, è êàê äóõîâíàÿ âëàñòü) âûñòóïàëè
êàê íå÷òî åäèíîå, íåäèôôåðåíöèðîâàííîå, îñâÿùåííîå ãîñïîäñòâóþùèìè
âåðîâàíèÿìè [1, ñ. 27–28]. ßðêèì ïðèìåðîì ñëèÿíèÿ ïðàâà ñîáñòâåííîñòè è
âëàñòè ÿâëÿåòñÿ ðàáîâëàäåíèå, ñóùåñòâîâàâøåå íà ðàííèõ ñòàäèÿõ ðàçâèòèÿ
öèâèëèçàöèè (à â íåêîòîðûõ îáùåñòâàõ ñîõðàíÿâøååñÿ ãîðàçäî äîëüøå), êîãäà
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÷åëîâåê íàðÿäó ñ íåîäóøåâëåííûìè âåùàìè âûñòóïàë â êà÷åñòâå îáúåêòà ïðàâà
ñîáñòâåííîñòè.

Îäíîâðåìåííî ñ ðàçâèòèåì îáùåñòâåííûõ îòíîøåíèé â ñôåðå ñîáñòâåííîñòè è
ýâîëþöèåé íîðìàòèâíî-ïðàâîâîé áàçû, ðåãóëèðóþùåé ïîäîáíûå îòíîøåíèÿ,
÷åëîâå÷åñêèé óì ñòðåìèëñÿ äàòü îáúÿñíåíèå âíîâü ñêëàäûâàþùèìñÿ îáùåñòâåííûì
îòíîøåíèÿì â ñôåðå ñîáñòâåííîñòè, ïîäâåñòè èõ ïîä îïðåäåëåííûå èäåîëîãè÷åñêèå
óñòàíîâêè, ïðèâåñòè â ñîîòâåòñòâèå ñ ãîñïîäñòâóþùèì â îáùåñòâå ìèðîâîççðåíèåì.
Ôèëîñîôû ðàçëè÷íûõ ýïîõ çàäàâàëèñü âîïðîñàìè î ïðèðîäå ïðàâà ñîáñòâåííîñòè,
åãî ðîëè â æèçíåäåÿòåëüíîñòè îáùåñòâà, ðàçìûøëÿëè î òîì, êàêèå ñïîñîáû è ìåòîäû
ðåãóëèðîâàíèÿ ïðàâà ñîáñòâåííîñòè â áîëüøåé ñòåïåíè ñîîòâåòñòâóþò ïîòðåáíîñòÿì
è èíòåðåñàì êàê îòäåëüíî âçÿòîãî èíäèâèäà, òàê è âñåãî îáùåñòâà â öåëîì.

Ïðèçíàíèå ïðàâà ñîáñòâåííîñòè â êà÷åñòâå ôóíäàìåíòàëüíîãî, íåîòúåìëåìîãî,
åñòåñòâåííîãî ïðàâà ÷åëîâåêà â ñîâðåìåííîé Åâðîïå íå âîçíèêëî â îäíî÷àñüå.
Þðèäè÷åñêàÿ ìûñëü â îòíîøåíèè ïðàâà ñîáñòâåííîñòè ïðîøëà äëèòåëüíóþ, ñëîæ-
íóþ ýâîëþöèþ. Êîðíè ñîâðåìåííîãî ïîíèìàíèÿ ïðàâà ñîáñòâåííîñòè åâðîïåéñêîé
öèâèëèçàöèåé áåðóò íà÷àëî â ôèëîñîôñêèõ òðàêòàòàõ ìûñëèòåëåé àíòè÷íîñòè,
òðóäàõ ôèëîñîôîâ Íîâîãî âðåìåíè. Áåç èõ õîòÿ áû êðàòêîãî àíàëèçà ðàáîòà, ïî-
ñâÿùåííàÿ åâðîïåéñêèì ñòàíäàðòàì â îáëàñòè çàùèòû ïðàâà ñîáñòâåííîñòè, áûëà
áû íåïîëíîöåííîé.

Â ñâîèõ òðóäàõ Àðèñòîòåëü, ðàçìûøëÿÿ î òîì, êàêèì îáðàçîì äîëæíî áûòü
óñòðîåíî èäåàëüíîå ãîñóäàðñòâî, çàäàåòñÿ âîïðîñîì – êàêàÿ ôîðìà ñîáñòâåííîñòè
â áîëüøåé ìåðå ïîäõîäèò äëÿ íàèëó÷øåãî ãîñóäàðñòâåííîãî óñòðîéñòâà – îáùàÿ
ñîáñòâåííîñòü èëè ÷àñòíàÿ ñîáñòâåííîñòü.

Öåëüþ ñòàòüè ÿâëÿþòñÿ àíàëèç è îöåíêà òåîðåòè÷åñêèõ ïðåäñòàâëåíèé î
ïðàâå ñîáñòâåííîñòè êàê ôóíäàìåíòàëüíîì ïðàâå ÷åëîâåêà.

Â äîêòðèíå ìåæäóíàðîäíîãî ïðàâà îáîñíîâàíèå îñíîâ î ïðàâå ñîáñòâåííîñòè
ðàññìàòðèâàåòñÿ â ðàáîòàõ Ò. Àëëåíà, Ð. Áåääàðäà, Ý. Áðåäëè, Ä. Ãîìüåíà, Ê. Äý-
âèñà, Ì. Äå Ñàëüâèÿ, Ì. ×åíèñà è äð.

Àðèñòîòåëü ïðèâîäèò â ïðèìåð ñîâìåñòíóþ îáðàáîòêó çåìëè. Òàê êàê ðàâåí-
ñòâà â ðàáîòå è â ïîëó÷àåìûõ îò íåå ðåçóëüòàòîâ äîñòè÷ü íåëüçÿ – íàîáîðîò, îòíî-
øåíèÿ çäåñü íåðàâíû, – òî íåèçáåæåí ðîïîò îòíîñèòåëüíî òåõ, êòî ìíîãî ïîæèíàåò
èëè ìíîãî ïîëó÷àåò, õîòÿ è ìàëî òðóäèòñÿ, ó òåõ, êòî ìåíüøå ïîëó÷àåò, à ðàáîòàåò
áîëüøå. Ïî ìíåíèþ Àðèñòîòåëÿ, åñëè ëþäè âûíóæäåíû æèòü è ðàáîòàòü âìåñòå,
ýòî âûçûâàåò äëÿ íèõ äîïîëíèòåëüíûå ñëîæíîñòè. Ýòî â ïîëíîé ìåðå ðàñïðîñò-
ðàíÿåòñÿ è íà äðóãèå âèäû îòíîøåíèé ìåæäó ëþäüìè. Òàê, ëèöà, ïóòåøåñòâóþùèå
âìåñòå, íå ñõîäÿòñÿ âî ìíåíèè îòíîñèòåëüíî îáûäåííûõ ìåëî÷åé. È ýòî âëå÷åò çà
ñîáîé ññîðû ìåæäó íèìè.

Â ñâÿçè ñ èçëîæåííûìè âûøå óìîçàêëþ÷åíèÿìè, Àðèñòîòåëü ïðèõîäèò ê
ñëåäóþùåìó âûâîäó: “Ñîáñòâåííîñòü äîëæíà áûòü îáùåé òîëüêî â îòíîñèòåëüíîì
ñìûñëå, à âîîáùå – ÷àñòíîé. Âåäü êîãäà çàáîòà î íåé áóäåò ïîäåëåíà ìåæäó ðàç-
íûìè ëþäüìè, ñðåäè íèõ èñ÷åçíóò âçàèìíûå íàðåêàíèÿ; íàîáîðîò, ïîëó÷èòñÿ
áîëüøàÿ âûãîäà, ïîñêîëüêó êàæäûé áóäåò ñ óñåðäèåì îòíîñèòüñÿ ê òîìó, ÷òî åìó
ïðèíàäëåæèò ...” [2, ñ. 409–410].

Òàêèì îáðàçîì, Àðèñòîòåëü îòäàåò ïðèîðèòåò ÷àñòíîé ñîáñòâåííîñòè
îòíîñèòåëüíî îáùåé. Èìåííî, ÷àñòíàÿ ñîáñòâåííîñòü, ïî åãî ìíåíèþ, â áîëüøåé
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ìåðå ïîçâîëÿåò ðàñêðûòü ïîòåíöèàë, çàëîæåííûé â ñàìîé ïðèðîäå ñîáñòâåí-
íîñòè.

Èñòîðè÷åñêè ôîðìèðîâàíèå ñîâðåìåííûõ ïðåäñòàâëåíèé î ïðàâå ñîáñòâåííî-
ñòè íåðàçðûâíî ñâÿçàíî ñ ïðèçíàíèåì åãî â êà÷åñòâå åñòåñòâåííîãî, ôóíäàìåíòàëü-
íîãî ïðàâà ÷åëîâåêà è ïîíèìàíèåì ñîáñòâåííîñòè êàê îïðåäåëÿþùåé ýêîíîìè÷åñêîé
êàòåãîðèè â ïåðèîä Íîâîãî âðåìåíè. Ñóùåñòâåííóþ ðîëü â äàííîé ñâÿçè ñûãðàëè
òðóäû ôèëîñîôîâ è ïðîñâåòèòåëåé òîãî âðåìåíè,  ñðåäè  êîòîðûõ,  â ïåðâóþ  î÷å-
ðåäü, ñëåäóåò îòìåòèòü àíãëèéñêîãî ìûñëèòåëÿ Ä. Ëîêêà.

Ñîãëàñíî ó÷åíèþ Ä. Ëîêêà, èìåííî òðóäîâàÿ äåÿòåëüíîñòü îòäåëüíîãî èíäè-
âèäà ñîçäàåò îñíîâó äëÿ âîçíèêíîâåíèÿ ÷àñòíîé ñîáñòâåííîñòè. Èíäèâèä ñòàíîâèòñÿ
îáëàäàòåëåì ðåçóëüòàòîâ ñîáñòâåííîãî òðóäà, êîòîðûå ïðèñâàèâàåò ñåáå è, ñëåäî-
âàòåëüíî, îíè ïåðåõîäÿò â åãî ñîáñòâåííîñòü. “Åãî òðóä ñîçäàë ðàçíèöó ìåæäó
ýòèìè âåùàìè è îáùèì; îí ïðèáàâèë ê íèì íå÷òî áîëüøåå, ÷åì òî, ÷òî ïðèðîäà,
îáùàÿ ìàòü âñåãî, ñîòâîðèëà; è, òàêèì îáðàçîì, îíè ñòàëè åãî ÷àñòíîé ñîáñòâåí-
íîñòüþ” [7, ñ. 25–35]. Âîçíèêíîâåíèå ÷àñòíîé ñîáñòâåííîñòè îòäåëüíîãî ëèöà
ôèëîñîô ðàññìàòðèâàåò â êà÷åñòâå ïðåäïîñûëêè äëÿ ïåðåõîäà îáùåñòâà îò åñòåñòâåí-
íîãî ñîñòîÿíèÿ, êîòîðîå äðóãîé àíãëèéñêèé ìûñëèòåëü Ò. Ãîááñ îõàðàêòåðèçîâàë
êàê: “îòñóòñòâèå ñîáñòâåííîñòè, îòñóòñòâèå âëàäåíèÿ, îòñóòñòâèå òî÷íîãî ðàçãðà-
íè÷åíèÿ ìåæäó ìîèì è òâoèì” [4, ñ. 34–40], ê ñîñòîÿíèþ ãðàæäàíñêîìó.

Â òî æå âðåìÿ ïðèñâîåíèå è îáðàùåíèå â ÷àñòíóþ ñîáñòâåííîñòü èíäèâèäîì
òåõ âåùåé, êîòîðûå áûëè ñîçäàíû â ðåçóëüòàòå òðóäîâîé äåÿòåëüíîñòè, íå ìîæåò
îñóùåñòâëÿòüñÿ â íåîãðàíè÷åííûõ ïðåäåëàõ. Ëèöî ìîæåò ïðèñâîèòü ëèøü òàêîå
êîëè÷åñòâî ïðîèçâåäåííîãî ïðîäóêòà, êîòîðîå â ñîñòîÿíèè óïîòðåáèòü äëÿ óäîâ-
ëåòâîðåíèÿ ñâîèõ ñîáñòâåííûõ ïîòðåáíîñòåé, ðàâíî êàê è ïîòðåáíîñòåé åãî ñåìüè,
ïðåæäå ÷åì ïðèñâîåííîå ïîäâåðãíåòñÿ ïîð÷å. Òà ÷àñòü ðåçóëüòàòîâ òðóäà, ÷òî âû-
õîäèò çà ýòè ïðåäåëû, ïðåâûøàåò äîëþ èíäèâèäà è ïðèíàäëåæèò äðóãèì.

Ðàñøèðåíèå ïðåäåëîâ ÷àñòíîé ñîáñòâåííîñòè îáóñëîâëåíî ïîÿâëåíèåì äåíåã,
áëàãîäàðÿ ÷åìó ó ëèöà ïîÿâëÿåòñÿ âîçìîæíîñòü ïðîäàæè ñêîðîïîðòÿùèõñÿ âåùåé.
Áëàãîäàðÿ ýòîìó íà ñìåíó åñòåñòâåííîìó ñîñòîÿíèþ, ïðè êîòîðîì íèêòî íå èìååò
áîëüøå äðóãîãî è ñóùåñòâóåò èìóùåñòâåííîå ðàâåíñòâî ìåæäó ëþäüìè, íàñòóïàåò
ðàññëîåíèå îáùåñòâà íà áîãàòûõ è áåäíûõ, êîòîðîå îñíîâàíî íà ïðèñâîåíèè ðåçóëüòàòîâ
÷óæîãî òðóäà. Òàêèì îáðàçîì, ïðàâî ñîáñòâåííîñòè ñòàíîâèòñÿ ïðàâîì ãðàæäàíñêîãî
îáùåñòâà. Åãî çàùèòà óæå íå ÿâëÿåòñÿ îáÿçàííîñòüþ îòäåëüíî âçÿòîãî ëèöà, ôóíêöèÿ
çàùèòû ÷àñòíîé ñîáñòâåííîñòè ïåðåõîäèò ê ãîñóäàðñòâó, åãî ÷èíîâíè÷üåìó àïïàðàòó,
ïðàâîîõðàíèòåëüíûì è ñóäåáíûì îðãàíàì. Âîçíèêàåò ñâîáîäíàÿ ÷àñòíàÿ ñîáñòâåííîñòü.

Òàêèì îáðàçîì, ïî Ä. Ëîêêó, òðóä îáåñïå÷èâàåò ïðèñâîåíèå ÷àñòè áëàã, äàííûõ
ñàìîé ïðèðîäîé, êîòîðûå äî ýòîãî íèêîìó íå ïðèíàäëåæàëè è íàõîäèëèñü â îáùåñòâåí-
íîì ïîëüçîâàíèè, è, ñëåäîâàòåëüíî, âûñòóïàåò â êà÷åñòâå ïåðâîïðè÷èíû ñîáñòâåí-
íîñòè. Âîçíèêàþùèé ñëåäîì îáìåí ðåçóëüòàòàìè òðóäà îáåñïå÷èâàåò ñîõðàíåíèå
ñîáñòâåííîñòè. Ïîÿâëåíèå äåíåã, êîòîðûå îòâå÷àþò òðåáîâàíèþ äîëãîâå÷íîñòè,
ñïîñîáñòâóåò íàêîïëåíèþ ñîáñòâåííîñòè îòäåëüíûìè èíäèâèäàìè è èìååò â êà÷å-
ñòâå ñëåäñòâèÿ âîçíèêíîâåíèÿ èìóùåñòâåííîãî íåðàâåíñòâà â îáùåñòâå. Â ñâîþ î÷åðåäü,
èìóùåñòâåííîå íåðàâåíñòâî è ðàññëîåíèå îáùåñòâà, âûòåêàþùèå èç ñïîñîáíîñòè
ñîáñòâåííîñòè ê ñàìîâîçðàñòàíèþ, òðåáóþò ñîçäàíèÿ èíñòèòóòà çàùèòû ïðàâà ñîáñòâåí-
íîñòè îòäåëüíîãî èíäèâèäà îò ïîñÿãàòåëüñòâ íà íåå äðóãèõ ëèö è ãîñóäàðñòâà.
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Êîãäà “Äâà òðàêòàòà î ïðàâëåíèè” Ä. Ëîêêà óâèäåëè ñâåò â 1690, íè÷òî íå
ìîãëî â áîëüøåé ìåðå âûçâàòü ïîòðÿñåíèå â ñðåäå ïðàâÿùåãî êëàññà. Äî ýòîãî
ìîìåíòà ïðàâî ñîáñòâåííîñòè ðàññìàòðèâàëàñü èñêëþ÷èòåëüíî â êà÷åñòâå
ïðèâèëåãèè, âûäàâàåìîé ãîñóäàðñòâåííîé âëàñòüþ. Ëîêê óòâåðæäàë, ÷òî ó ïðàâà
ñîáñòâåííîñòè ñîâñåì äðóãîé èñòî÷íèê, íåæåëè ãîñóäàðñòâåííàÿ âëàñòü [9, ñ. 20].
Ïðàâî ñîáñòâåííîñòè ïî Ä. Ëîêêó âîçíèêëî äî îáðàçîâàíèÿ ãîñóäàðñòâà è èìååò
åñòåñòâåííûé õàðàêòåð. Îíî äàåòñÿ ÷åëîâåêó îò ïðèðîäû è íå îáóñëîâëåíî âîëå-
èçúÿâëåíèåì ãîñóäàðñòâåííîé âëàñòè. Òàêèì îáðàçîì, Ä. Ëîêê ïðÿìî îïðîâåðãàë
óòâåðæäåíèÿ äðóãîãî àíãëèéñêîãî ôèëîñîôà, ñòîðîííèêà àáñîëþòèçìà Ðîáåðòà
Ôèëìåðà, êîòîðûé â ñâîåì òðóäå “Ïàòðèàðõ” âûñêàçûâàë ìûñëü, ÷òî ïîñêîëüêó
îòíîøåíèÿ ìåæäó ìîíàðõîì è åãî ïîäàííûìè ìîãóò áûòü ñîïîñòàâëåíû ñ îòíî-
øåíèÿìè ìåæäó îòöîì è äåòüìè, òî ïðàâî ÷àñòíîé ñîáñòâåííîñòè ëèöó ìîæåò
ïðåäîñòàâèòü òîëüêî êîðîëü, ÿâëÿþùèéñÿ åäèíñòâåííûì èñòî÷íèêîì ïðàâà ñîá-
ñòâåííîñòè [11, ñ. 324]. Â îòðàæåíèè èäåé î åñòåñòâåííîì õàðàêòåðå ïðàâà ñîáñò-
âåííîñòè Ä. Ëîêêà àìåðèêàíñêèé ñóäüÿ Äæîçåô Ñòîðè â 1829 ãîäó îòêðûòî
çàÿâèë: “Íå ìîæåò áûòü ñâîáîäû ïðè òîì ïðàâèòåëüñòâå, ïðè êîòîðîì ïðàâî
ñîáñòâåííîñòè çàâèñèò èñêëþ÷èòåëüíî îò âîëè çàêîíîäàòåëüíîãî îðãàíà”.

Ôèëîñîôñêîå ó÷åíèå Ä. Ëîêêà è åãî êîíöåïöèÿ ïðàâà ÷àñòíîé ñîáñòâåííîñòè
ïðåäâàðèëè àíãëèéñêóþ êëàññè÷åñêóþ ïîëèòè÷åñêóþ ýêîíîìèþ. Ðàçâèâàÿ èõ,
À. Ñìèò ïèñàë, ÷òî “ñàìîå ñâÿùåííîå è íåïðèêîñíîâåííîå ïðàâî ñîáñòâåííîñòè
åñòü ïðàâî íà ñîáñòâåííûé òðóä, èáî òðóä ÿâëÿåòñÿ ïåðâîíà÷àëüíûì èñòî÷íèêîì
âñÿêîé ñîáñòâåííîñòè âîîáùå”.

“Ñîîáðàçíî ýòîìó, íàèëó÷øåé ýêîíîìè÷åñêîé ñèñòåìîé ìîæåò áûòü òîëüêî
ñèñòåìà “åñòåñòâåííîé ñâîáîäû”, ãäå íàèáîëåå ïîëíî ðåàëèçóåòñÿ ïðàâî ÷àñòíîé
ñîáñòâåííîñòè. Â íåé êàæäîìó ÷åëîâåêó, ïîêà îí íå íàðóøàåò çàêîíîâ ñïðàâåä-
ëèâîñòè, ïðåäîñòàâëÿåòñÿ ñîâåðøåííî ñâîáîäíî ïðåñëåäîâàòü ïî ñîáñòâåííîìó
ðàçóìåíèþ ñâîè èíòåðåñû è êîíêóðèðîâàòü ñâîèì òðóäîì è êàïèòàëîì ñ òðóäîì
è êàïèòàëîì ëþáîãî äðóãîãî ëèöà è öåëîãî êëàññà”.

Ãëàâíîé çàñëóãîé À. Ñìèòà è Ä. Ðèêàðäî ñòàëî ôèëîñîôñêîå îáîñíîâàíèå
òîãî, ÷òî ïðàâî ñîáñòâåííîñòè ÿâëÿåòñÿ êëþ÷åâûì, íåîòúåìëåìûì ýëåìåíòîì îá-
ùåñòâà ñ ðûíî÷íîé ýêîíîìèêîé. Â ñâîèõ òðóäàõ îíè îáîñíîâàëè íåïðèêîñíîâåííîñòü
÷àñòíîé ñîáñòâåííîñòè. Èìåííî ÷àñòíàÿ ñîáñòâåííîñòü, ïî èõ ìíåíèþ, íàèáîëåå
ýôôåêòèâíî ñëóæèò, ÿâëÿåòñÿ ãëàâíûì ñòèìóëîì äëÿ íàêîïëåíèÿ êàïèòàëà è,
êàê ñëåäñòâèå, îáåñïå÷èâàåò ðîñò áîãàòñòâà è áëàãîñîñòîÿíèÿ íàðîäîâ. Ïî   ìíåíèþ
áðèòàíñêîãî ïîëèòè÷åñêîãî äåÿòåëÿ è ïóáëèöèñòà ýïîõè Ïðîñâåùåíèÿ Ýäìóíäà
Áåðêà: “Çàêîí ïðîòèâ ñîáñòâåííîñòè – ýòî çàêîí ïðîòèâ ïðîìûøëåííîñòè” [3,
ñ. 476].

Ñóùåñòâåííîå âëèÿíèå íà ðàçâèòèå êëàññè÷åñêîé òåîðèè ñîáñòâåííîñòè îêàçàëè
âçãëÿäû âûäàþùåãîñÿ íåìåöêîãî ôèëîñîôà Ã. Ãåãåëÿ. Â îòëè÷èå îò Ä. Ëîêêà,
âèäåâøåãî â ÷àñòíîé ñîáñòâåííîñòè åñòåñòâåííîå óñëîâèå ôèçè÷åñêîãî ñóùåñòâî-
âàíèÿ ÷åëîâåêà, Ãåãåëü èäåò â ñâîèõ ðàññóæäåíèÿõ äàëüøå. Ïî åãî ìíåíèþ,
ñîáñòâåííîñòü ÿâëÿåòñÿ íåîáõîäèìîé â îáùåñòâå, òàê êàê îíà îáåñïå÷èâàåò ðåàëè-
çàöèþ ñâîáîäû ëèöà. Ñâîáîäíàÿ âîëÿ ÷åëîâåêà, åãî äóõîâíàÿ è îáùåñòâåííàÿ
ñóùíîñòü ñîñòàâëÿþò îñíîâó ÷àñòíîé ñîáñòâåííîñòè. Âëàäåíèå è ñîáñòâåííîñòü ïî
Ãåãåëþ – äâà ðàçëè÷íûõ ïîíÿòèÿ. Îòíþäü íå âñåãäà âëàäåíèå è ñîáñòâåííîñòü
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âçàèìîñâÿçàíû. Ìîæíî èìåòü ñîáñòâåííîñòü è íå âëàäåòü åþ. Ñîáñòâåííîñòü
èìååò âíóòðåííþþ è âíåøíþþ ñòîðîíó. Âíóòðåííÿÿ ñòîðîíà – ýòî àêò âîëè,
êîòîðûé äîëæåí áûòü ïðèçíàí. Âíåøíÿÿ ñòîðîíà ñàìà ïî ñåáå ïðåäñòàâëÿåò ñîáîé
âñòóïëåíèå âî âëàäåíèå ïóòåì ôèçè÷åñêîãî çàõâàòà âåùè. Òàêèì îáðàçîì, âëàäåíèå
ÿâëÿåòñÿ âíåøíåé ñòîðîíîé ñîáñòâåííîñòè [5, ñ. 126].

Îòïðàâíîé òî÷êîé äëÿ âîçíèêíîâåíèÿ ÷àñòíîé ñîáñòâåííîñòè, ïî ìíåíèþ
Ã. Ãåãåëÿ, ÿâëÿåòñÿ ïðèñâîåíèå ëèöîì òîé èëè èíîé âåùè, ðàñïðîñòðàíåíèå íà
íåå ñâîåé âëàñòè, ïîä÷èíåíèå åãî èñêëþ÷èòåëüíîé âîëå. Ïîä÷èíÿÿ ñåáå âåùü,
âîëÿ äåëàåò åå ñâîåé. Âëàäåíèå è åñòü ïîä÷èíåííîñòü âåùè âîëå îòäåëüíîãî èíäè-
âèäà. Âåùü, êîòîðîé òîëüêî íàìåðåâàþòñÿ çàâëàäåòü, äîëæíà áûòü, âî-ïåðâûõ,
íè÷üåé, ò. å. íå áûòü ïîä÷èíåííîé ÷óæîé âîëå. Âî-âòîðûõ, âî âëàäåíèå íóæíî
âñòóïèòü – è òåì ñàìûì ñäåëàòü ïîíÿòíûì äëÿ äðóãèõ, ÷òî òû ïîä÷èíèë ýòîò
ïðåäìåò ñâîåé âîëå. Âíåøíåìó îâëàäåíèþ, åñòåñòâåííî, äîëæåí ïðåäøåñòâîâàòü
âíóòðåííèé âîëåâîé àêò – íàìåðåíèå.

Òàêèì îáðàçîì, ñîãëàñíî ó÷åíèþ Ã. Ãåãåëÿ, ïåðâè÷íûì ýëåìåíòîì ÷àñòíîé
ñîáñòâåííîñòè âûñòóïàåò âëàäåíèå, ò.å. íàõîæäåíèå âåùè âî âëàñòè ñâîáîäíîãî
ëèöà. Â êà÷åñòâå âòîðîãî ýëåìåíòà âûñòóïàåò ïîëüçîâàíèå âåùüþ, ò. å. âîëåâûå
äåéñòâèÿ ëèöà ïî èçâëå÷åíèþ ïîëåçíûõ ñâîéñòâ âåùè äëÿ ñâîèõ íóæä, à òàêæå åå
èçìåíåíèå èëè óíè÷òîæåíèå. Îò÷óæäåíèå èìóùåñòâà ïóòåì ïåðåäà÷è åãî äðóãîìó
ëèöó èëè îòêàçà îò íåãî áóäåò ñîñòàâëÿòü òðåòèé è ïîñëåäíèé ýëåìåíò ÷àñòíîé
ñîáñòâåííîñòè.

Ñâîáîäà ëè÷íîñòè, îáåñïå÷åíèþ êîòîðîé ñëóæèò ïðàâî ñîáñòâåííîñòè, ëîãè÷íî
ïðîèñòåêàåò èç ñàìîé ñóùíîñòè äàííîãî ïðàâà. Ñîáñòâåííèêó äîëæíû áûòü ïîçâî-
ëåíû ëþáûå äåéñòâèÿ ñ ïðèíàäëåæàùåé åìó âåùüþ, êîòîðûå íå íàðóøàþò óñòàíîâ-
ëåííûå ïðàâîì çàïðåòû. À çàïðåòó ïîäëåæàò òîëüêî òàêèå äåéñòâèÿ, êîòîðûå íà-
ðóøàþò ïðàâà äðóãèõ.

Ïîäâîäÿ èòîã èçëîæåííîìó âûøå, ìîæíî ñäåëàòü âûâîä, ÷òî ñîãëàñíî
ôèëîñîôèè Ã. Ãåãåëÿ ÷àñòíàÿ ñîáñòâåííîñòü îïðåäåëÿåòñÿ êàê ñèñòåìà âîëåâûõ
îòíîøåíèé ëèöà ê âåùàì, óðåãóëèðîâàííàÿ íîðìàìè ïðàâà. Ñîáñòâåííèê âåùè –
ýòî îòäåëüíî âçÿòûé èíäèâèä, èçúÿâëÿþùèé â îòíîøåíèè åå ñâîþ ëè÷íóþ âîëþ,
òàêèì îáðàçîì, ÷àñòíûé õàðàêòåð ñîáñòâåííîñòè î÷åâèäåí. Âîëÿ ëèöà â îòíîøåíèè
âåùè îãðàíè÷èâàåòñÿ òîëüêî íîðìàìè ïðàâà è íå îãðàíè÷èâàåòñÿ âîëåé äðóãèõ
ëèö. Òàêèì îáðàçîì, ïðàâî ñîáñòâåííîñòè ÿâëÿåòñÿ íàèáîëåå ïîëíûì è íåîãðàíè-
÷åííûì ïðàâîì, ïîäëåæàùèì îãðàíè÷åíèÿì òîëüêî â ñîîòâåòñòâèè ñ çàêîíîì.

Ïîíèìàíèå ïðàâà ñîáñòâåííîñòè ôèëîñîôàìè Íîâîãî âðåìåíè áûëî äîñòàòî÷íî
÷åòêî ñôîðìóëèðîâàíî Ã. Ïóõòîé: “Ñîáñòâåííîñòü – ýòî âñåîáúåìëþùåå ãîñïîäñòâî
íàä âåùüþ. Âñå ïðàâîìî÷èÿ, êîòîðûå ìîæíî ñåáå ïðåäñòàâèòü â îòíîøåíèè âåùè,
ñîäåðæàòñÿ, – è ïðè òîì èñêëþ÷èòåëüíî – â ñîáñòâåííîñòè. Ââèäó ïîäîáíîãî
âñåîáúåìëþùåãî õàðàêòåðà ñîáñòâåííîñòè áåñïîëåçíî ïåðå÷èñëÿòü ýòè ïðàâîìî÷èÿ
è íåëåïî ñòðåìèòüñÿ äàòü ïîíÿòèå ñîáñòâåííîñòè ïóòåì ïîäîáíîãî ïåðå÷èñëåíèÿ.
Ðå÷ü î íèõ èäåò òîëüêî ïîñòîëüêó, ïîñêîëüêó ñîáñòâåííîñòü ïîäëåæèò... îãðàíè-
÷åíèÿì, áëàãîäàðÿ êîòîðûì îò íåå îòäåëÿþòñÿ èçâåñòíûå ïðàâîìî÷èÿ, â íåé
ñîäåðæàùèåñÿ” [6, ñ. 113–114].

Ó÷åíèÿ ôèëîñîôîâ Íîâîãî âðåìåíè î ñîáñòâåííîñòè ñûãðàëè ñóùåñòâåííóþ
ðîëü â ðàçâèòèè êàê èíñòèòóòà ïðàâà ñîáñòâåííîñòè, òàê è âñåãî îáùåñòâà â öåëîì
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è íàøëè îòðàæåíèå â çàêîíîäàòåëüñòâå ðàçâèòûõ ãîñóäàðñòâ. Áëàãîäàðÿ èì
ïðîèñõîäèò êîðåííîé ïåðåëîì â ïîíèìàíèè è òðàêòîâêå êëþ÷åâûõ àñïåêòîâ ïðàâà
ñîáñòâåííîñòè. Ïðàâî ñîáñòâåííîñòè ïðèçíàåòñÿ â êà÷åñòâå àáñîëþòíîãî, ôóíäà-
ìåíòàëüíîãî, íåîòúåìëåìîãî ïðàâà ëè÷íîñòè è ïîëó÷àåò øèðîêîå çàêðåïëåíèÿ â
íàöèîíàëüíûõ àêòàõ ïî ïðàâàì ÷åëîâåêà. Ïðàâî ÷àñòíîé ñîáñòâåííîñòè âêëþ÷àåòñÿ
â êàòàëîã îñíîâîïîëàãàþùèõ ïðàâ, ãàðàíòèðóåìûõ êîíñòèòóöèÿìè ðàçâèòûõ ãîñó-
äàðñòâ. Äæîí Ôèëèïï Ðåéä ïîä÷åðêèâàåò, ÷òî íà ïðîòÿæåíèè âîñåìíàäöàòîãî
ñòîëåòèÿ â ïàíòåîíå àíãëèéñêèõ ïðàâ è ñâîáîä íå áûëî ïðàâà áîëåå àáñîëþòíîãî
è íåîãðàíè÷åííîãî, ÷åì ïðàâî ñîáñòâåííîñòè [8, ñ. 27].

Êîíöåïöèÿ ïðàâà ñîáñòâåííîñòè, ðàçðàáîòàííàÿ â ïåðèîä Íîâîãî âðåìåíè,
ñîñòàâèëà ïðî÷íûé ôóíäàìåíò ñîâðåìåííîé òðàêòîâêè ïðàâà ñîáñòâåííîñòè.
Ðàçâèòèþ îòäåëüíûõ åå ïîëîæåíèé áûëè ïîñâÿùåíû ðàáîòû ó÷åíûõ è þðèñòîâ
XX âåêà. Òàê, Ã.É. Âèëëèíã ïèøåò, ÷òî ñîáñòâåííîñòü – ýòî íå ÷òî èíîå, êàê
÷åëîâå÷åñêàÿ ñâîáîäà, ðàñïðîñòðàíåííàÿ íà âeùè [10, ñ. 79].

Ïîíèìàíèå ïðàâà ñîáñòâåííîñòè êàê ìåðû ÷åëîâå÷åñêîé ñâîáîäû ÷åòêî
îòðàæåíî â ïðàêòèêå Êîíñòèòóöèîííîãî ñóäà Ãåðìàíèè: “Ñîáñòâåííîñòü – ýòî
ýëåìåíòàðíîå îñíîâíîå ïðàâî, êîòîðîå ñîñòîèò âî âíóòðåííåé ñâÿçè ñ ãàðàíòèåé
ïåðñîíàëüíîé ñâîáîäû. Ïðàâî ñîáñòâåííîñòè ïîäðàçóìåâàåò çàäà÷è â îáùåì êîìï-
ëåêñå îñíîâíûõ ïðàâ îáåñïå÷èòü èõ íîñèòåëþ ñâîáîäó â èìóùåñòâåííîé ñôåðå è
òåì ñàìûì ñäåëàòü âîçìîæíûì óñòðîéñòâî ñâîåé æèçíè ïîä ñîáñòâåííóþ îòâåòñò-
âåííîñòü. Ãàðàíòèè ñîáñòâåííîñòè êàê ïðàâîâîãî èíñòèòóòà ñëóæàò îáåñïå÷åíèþ
ýòîãî îñíîâíîãî ïðàâà”.

Òàêèì îáðàçîì, êàê ñëåäóåò èç èçëîæåííîãî âûøå, íà îïðåäåëåííîì ýòàïå
èñòîðè÷åñêîãî ðàçâèòèÿ ïðàâî ñîáñòâåííîñòè áûëî ïðèçíàíî â êà÷åñòâå
ôóíäàìåíòàëüíîãî, íåîòúåìëåìîãî ïðàâà ÷åëîâåêà è âêëþ÷åíî â íàöèîíàëüíûå
êàòàëîãè îñíîâîïîëàãàþùèõ ïðàâ è ñâîáîä ëè÷íîñòè. Îïðåäåëåííûå øàãè â ýòîì
íàïðàâëåíèè áûëè ñäåëàíû åùå â ýïîõó Àíòè÷íîñòè è Ñðåäíèå âåêà, îäíàêî
êëþ÷åâûì, ïåðåëîìíûì ìîìåíòîì, áåçóñëîâíî, ñòàë èñòîðè÷åñêèé ïåðèîä Íîâîãî
âðåìåíè.

Â ñâÿçè ñ ýòèì, âïëîòíóþ ïîäõîäèì ê òàêîìó âàæíîìó âîïðîñó êàê çàùèòà
ïðàâà ñîáñòâåííîñòè. Ïðèçíàíèå ïðàâà ñîáñòâåííîñòè â êà÷åñòâå ôóíäàìåíòàëüíîãî
ïðàâà ÷åëîâåêà âëå÷åò çà ñîáîé ñîçäàíèå þðèäè÷åñêèõ è èíñòèòóöèîíàëüíûõ ìåõà-
íèçìîâ çàùèòû óêàçàííîãî ïðàâîìî÷èÿ ëèöà îò ëþáûõ ïîñÿãàòåëüñòâ ñî ñòîðîíû
ãîñóäàðñòâà è òðåòüèõ ëèö. Åñëè ïîäîáíûå ìåõàíèçìû îòñóòñòâóþò, òî ïðàâî ñîá-
ñòâåííîñòè ñòàíîâèòñÿ íå áîëåå ÷åì ôèêöèåé. Çàùèòà ïðàâà ñîáñòâåííîñòè
ñòàíîâèòñÿ îäíîé èç îáÿçàííîñòåé ãîñóäàðñòâà. Âòîðîé ïðåçèäåíò ÑØÀ Ä. Àäàìñ
óòâåðæäàë: “Ñîáñòâåííîñòü äîëæíà áûòü çàùèùåíà, èíà÷å íå áóäåò íèêàêîé ñâî-
áîäû”.

Òàêèì îáðàçîì, ïîäâîäÿ îáùèé èòîã, ìîæíî ñäåëàòü ñëåäóþùèå âûâîäû. Â
õîäå èñòîðè÷åñêîãî ïîñòóïàòåëüíîãî ðàçâèòèÿ ÷åëîâå÷åñêîãî îáùåñòâà ïðàâî
ñîáñòâåííîñòè áûëî ïðèçíàíî â êà÷åñòâå ôóíäàìåíòàëüíîãî åñòåñòâåííîãî ïðàâà
÷åëîâåêà. Îíî ïîëó÷àåò çàêðåïëåíèå â îñíîâîïîëàãàþùèõ àêòàõ ïî ïðàâàì ÷åëîâåêà,
ïðèíèìàåìûõ íà íàöèîíàëüíîì óðîâíå. Ïðîâîçãëàøåíèå ïðàâà ñîáñòâåííîñòè â
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êà÷åñòâå ôóíäàìåíòàëüíîãî ïðàâà âëå÷åò çà ñîáîé áåçóñëîâíîå ïðèçíàíèå
íåîáõîäèìîñòè îáåñïå÷åíèÿ åãî çàùèòû îò íåîáîñíîâàííîãî è ïðîèçâîëüíîãî
âìåøàòåëüñòâà ñî ñòîðîíû ãîñóäàðñòâà è òðåòüèõ ëèö. Èçíà÷àëüíî ïîäîáíàÿ çàùèòà
îáåñïå÷èâàåòñÿ íàöèîíàëüíûìè êîìïåòåíòíûìè îðãàíàìè.
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ÊËÀÑÈÔ²ÊÀÖ²ß ÎÑÍÎÂÍÈÕ ÏÐÀÂ ² ÑÂÎÁÎÄ ËÞÄÈÍÈ
² ÃÐÎÌÀÄßÍÈÍÀ ÇÀ ÔÓÍÊÖ²ßÌÈ ÏÐÀÂ Ó ÏÐÀÂÎÂ²É

ÑÈÑÒÅÌ² Í²ÌÅ××ÈÍÈ

Ó ñòàòò³ àíàë³çóþòüñÿ ãðóïè ïðàâ, çàêð³ïëåí³ â Îñíîâíîìó Çàêîí³ ÔÐÍ òà
Óêðà¿íè â³äïîâ³äíî äî ¿õ êëàñèô³êàö³¿ çà ôóíêö³ÿìè ïðàâ. Â³äïîâ³äíî äî ôóíêö³é
îñíîâíèõ ïðàâ, äî ÿêèõ çà í³ìåöüêîþ ïðàâîâîþ äîêòðèíîþ íàëåæàòü òàê³ ôóíêö³¿,
ÿê: çàõèñíà, íàäàííÿ áëàã, ð³âíîñò³, ñï³âó÷àñò³, âèä³ëÿþòüñÿ íàñòóïí³ ãðóïè
ïðàâ: ïðàâî íà ñâîáîäó / çàõèñí³ ïðàâà, ïðàâà íà îòðèìàííÿ ïåâíèõ áëàã (ùî ðî-
çóì³ºòüñÿ øèðøå, í³æ ïðàâî íà ñîö³àëüíèé çàõèñò), ïðàâà ð³âíîñò³, ïðàâà ñï³âó÷àñò³.
Ó ñòàòò³ íàâåäåí³ ïðèêëàäè íîðì êîæíî¿ ãðóïè ïðàâ, â³äïîâ³äíî äî ôóíêö³é ïðàâ
â Îñíîâíîìó Çàêîí³ ÔÐÍ òà Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ôóíêö³¿ ïðàâ, çàõèñí³ (îáîðîíí³) ïðàâà, ïðàâà íà îòðèìàííÿ
áëàã, ïðàâà ð³âíîñò³, ïðàâà ñï³âó÷àñò³, ïîçèòèâí³ ïðàâà, íåãàòèâí³ ïðàâà.

Êëàñèô³êóâàòè îñíîâí³ ïðàâà ³ ñâîáîäè – îçíà÷àº ïîä³ëÿòè ¿õ íà ãðóïè ç âè-
êîðèñòàííÿì ïåâíîãî êðèòåð³þ äëÿ ¿õ ãðóïóâàííÿ. Ó íàóêîâ³é ë³òåðàòóð³ êðèòåð³é
âèçíà÷àþòü ÿê îñíîâíó îçíàêó, íà ï³äñòàâ³ ÿêî¿ ïðîâîäèòüñÿ îö³íêà; öå ì³ðèëî
ñóäæåííÿ [1, ñ. 77].  Ó â³ò÷èçíÿí³é ïðàâîâ³é ë³òåðàòóð³ ïðåäñòàâëåí³ ð³çí³ ï³äõîäè
äî êëàñèô³êàö³¿ ïðàâ ³ ñâîáîä. Çàãàëîì íàéá³ëüø ïîøèðåíèìè êðèòåð³ÿìè  êëàñè-
ô³êàö³¿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà â óêðà¿íñüê³é þðèäè÷í³é íàóö³ º ¿õ
äèôåðåíö³àö³ÿ çà: ñóá’ºêòàìè (íà ïðàâà ëþäèíè òà ãðîìàäÿíèíà); çà âèäîì ñóá’ºêòà
(íà ³íäèâ³äóàëüí³ òà êîëåêòèâí³); çà ́ åíåçîþ (íà ïðèðîäí³ ³ ïîõ³äí³); çà ÷åðãîâ³ñòþ
¿õ âêëþ÷åííÿ ó Êîíñòèòóö³þ (íà ïðàâà ïåðøîãî, äðóãîãî òà òðåòüîãî ïîêîë³íü);
çà ñòóïåíåì ¿õ àáñîëþòèçàö³¿ (íà òàê³, ùî ï³äëÿãàþòü îáìåæåííÿì, ³ òàê³, ùî ¿ì
íå ï³äëÿãàþòü); çà õàðàêòåðîì óòâîðåííÿ (íà îñíîâí³ (êîíñòèòóö³éí³) òà äîïîâíþþ÷³
(êîíêðåòèçóþ÷³); çà ãåíåçîþ (íà ïðèðîäí³ ³ ïîõ³äí³); çà çì³ñòîì (íà ãðîìàäÿíñüê³/
îñîáèñò³, ïîë³òè÷í³, åêîíîì³÷í³, ñîö³àëüí³, êóëüòóðí³ [2, ñ. 110; 3, ñ. 132]. Âîäíî÷àñ
äîñë³äæåííÿ í³ìåöüêî¿ ïðàâîâî¿ ë³òåðàòóðè äîçâîëèëî âèÿâèòè ùå îäèí ï³äõ³ä äî
êëàñèô³êàö³¿ ïðàâ ³ ñâîáîä, ÿêèé º íåòðàäèö³éíèì äëÿ Óêðà¿íè òà âçàãàë³ íå áóâ
ðîçðîáëåíèé äî öüîãî. Ìîâà éäå ïðî êëàñèô³êàö³þ ïðàâ ³ ñâîáîä çà ôóíêö³ÿìè
îñíîâíèõ ïðàâ.

Ñë³ä çàçíà÷èòè, ùî ñåðåä ñó÷àñíèõ â³ò÷èçíÿíèõ íàóêîâö³â äîñë³äæåííÿ ïðàâ
òà ñâîáîä ëþäèíè òà ãðîìàäÿíèíà çä³éñíþâàëè íèçêà â÷åíèõ, ñåðåä ÿêèõ Ï.Ì. Ðà-
á³íîâè÷, Ð.Ñ. Ìåëüíèê, Â.Ï. Êîë³ñíèê, Þ.Ã. Áàðàáàø,  Þ.². Ðèìàðåíêî, Ó.Â ²ëü-
íèöüêà, À.Ñ. Ïàçåíîê, Í.Ã. Øóêë³íà, À.Ì. Êîëîä³é, Î.Â. Ñîâãèðÿ, Ñ.Ï. Ãîëîâàòèé,
Â.Ë. Ôåäîðåíêî, À.Þ. Îë³éíèê, Ì.Â. Ñàâ÷èí, Ì.Ì. Àíòîíîâè÷, Â.Ï. Øàïîâàë òà
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³íø³. Ñåðåä ñó÷àñíèõ í³ìåöüêèõ äîñë³äíèê³â ó ö³é ñôåð³ âàðòî â³äçíà÷èòè Ã. ßðà-
ñà, Ã. Ãåçåð, Á. Â³ëñà, Æ. Øóñòåðà, Ï. Ì. Õþáåðà, Ì. Êþí³õà, Ã. Åëë³íåêà òà ³í-
øèõ. Ïðîòå æîäåí ³ç â³ò÷èçíÿíèõ íàóêîâö³â, àíàë³çóþ÷è ïðàâà ³ ñâîáîäè, íå çàñòî-
ñîâóâàâ ÿê êðèòåð³é äëÿ ¿õ êëàñèô³êàö³¿ ôóíêö³¿ îñíîâíèõ ïðàâ. Ó çâ’ÿçêó ç öèì,
ââàæàºìî îáðàíó òåìó  äîñë³äæåííÿ ö³êàâîþ òà àêòóàëüíîþ.

Ìåòîþ ñòàòò³ º àíàë³ç îñíîâíèõ  ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà çà í³-
ìåöüêîþ ìåòîäèêîþ – çà ôóíêö³ÿìè îñíîâíèõ ïðàâ.

Ó íàéá³ëüø çàãàëüíîìó ðîçóì³íí³ êëàñèô³êàö³ÿ (â³ä ëàò. classis –  êëàñ òà
facio – ðîáëþ) º ñèñòåìîþ  ðîçïîä³ëåííÿ îá’ºêò³â ïî ãðóïàõ â³äïîâ³äíî äî íàïåðåä
âèçíà÷åíèõ îçíàê [4]. Ó þðèäè÷í³é åíöèêëîïåä³¿ çà çàãàëüíîþ ðåäàêö³ºþ Þ. Øåì-
øó÷åíêà êëàñèô³êàö³ÿ âèçíà÷àºòüñÿ ÿê “ñèñòåìà ñóï³äðÿäíèõ ïîíÿòü (êëàñ³â
îá’ºêò³â) ò³º¿ àáî ³íøî¿ ãàëóç³ çíàíü ÷è ä³ÿëüíîñò³ ëþäèíè, ùî âèêîðèñòîâóºòüñÿ
ÿê çàñ³á äëÿ âñòàíîâëåííÿ çâ’ÿçê³â ì³æ öèìè ïîíÿòòÿìè ÷è êëàñàìè îá’ºêò³â”.
Íàóêîâà êëàñèô³êàö³ÿ  âèðàæàº ñèñòåìó çàêîí³â, âëàñòèâèõ â³äïîâ³äí³é ãàëóç³
ä³éñíîñò³. Ó ñôåð³ þðèñïðóäåíö³¿ íàéâ³äîì³øèìè º êëàñèô³êàö³ÿ ãàëóçåé çàêîíî-
äàâñòâà ³ ïðàâà, çàêîí³â òà ³íøèõ íîðìàòèâíèõ àêò³â, îðãàí³â äåðæàâíî¿  âëàäè,
ãàëóçåé þðèäè÷íî¿  íàóêè òà îñâ³òè òîùî [5].

Ó í³ìåöüêèõ íàóêîâèõ ïðàâîâèõ äîñë³äæåííÿõ íàìè áóëî âèÿâëåíî ï³äõ³ä
äî êëàñèô³êàö³¿ îñíîâíèõ ïðàâ, ÿêèé º àáñîëþòíî íîâèì äëÿ â³ò÷èçíÿíî¿ þðèñ-
ïðóäåíö³: êëàñèô³êàö³ÿ ïðàâ ³ ñâîáîä çà ôóíêö³ÿìè ïðàâ.

“Ôóíêö³ÿ” îñíîâíèõ ïðàâ – öå íàéá³ëüø ïîøèðåíèé, óñòàëåíèé òðàäèö³éíèé
òåðì³í. Ï³ä íèì ðîçóì³þòü ïðàâîâèé âïëèâ (þðèäè÷í³ ä³¿) îñíîâíèõ ïðàâ íà
êîðèñòü ïåâíèõ áëàã (âëàñíîñò³), ÿê³ âîíè çàõèùàþòü [6]. Òåðì³í “ôóíêö³ÿ”,  ïî-
â’ÿçàíèé ç â÷åííÿì ïðî ñòàòóñ ïðàâ Ã. Åëë³íåêà. Â³äïîâ³äíî äî ö³º¿ äîêòðèíè,
ñë³ä âèä³ëèòè òðè êàòåãîð³¿ îñíîâíèõ ïðàâ: ñòàòóñ “negativus” (îñíîâí³ ïðàâà íà
îáîðîíó, çàõèñò), “status positivus” (îñíîâí³ ïðàâà íà áëàãà) òà ñòàòóñ “active” (îñ-
íîâí³ ïðàâà íà àêòèâíó ó÷àñòü).

Íà äóìêó Ã. Åëë³íåêà, îñíîâí³ ïðàâà, à òî÷í³øå ñâîáîäè, “íå ëèøå çàõèùàþòü
îñîáó â³ä ïóáë³÷íî¿ âëàäè, àëå âîäíî÷àñ ñòàíîâëÿòü ö³íí³ñí³ ñóäæåííÿ êîíñòèòóö³¿,
ÿê³ çàñòîñîâóþòüñÿ äî âñ³õ ñôåð ïðàâîâî¿ ñèñòåìè òà äàþòü âêàç³âêè ùîäî çàêî-
íîäàâñòâà, óïðàâë³ííÿ òà þðèñäèêö³¿” [7, ñ. 80].

Ó ïðàâîâ³é äîêòðèí³ ÔÐÍ ôóíêö³¿ îñíîâíèõ ïðàâ ïîä³ëÿþòüñÿ íà äâà
íàïðÿìè: ñóá’ºêòèâíî-ïðàâîâ³ òà îá’ºêòèâíî-ïðàâîâ³ ôóíêö³¿.

Îñíîâíèì ïðèçíà÷åííÿì ñóá’ºêòèâíî-ïðàâîâèõ ôóíêö³é º âðåãóëþâàííÿ òà
çàõèñò îñíîâíèõ ïðàâ ñóá’ºêòà. Â³äïîâ³äíî äî ñóá’ºêòèâíî-ïðàâîâî¿ ôóíêö³¿ îñíîâíèõ
ïðàâ, ïðàâà îñîáè ìîæíà âèçíà÷èòè ÿê ñóá’ºêòèâíî-ïóáë³÷í³ ïðàâà, ÿê³ çàêð³ïëåí³
íà êîíñòèòóö³éíîìó ð³âí³ [8]. ßê ñóá’ºêòèâíî-ïóáë³÷í³ ïðàâà, îñíîâí³ ïðàâà ì³ñòÿòü
êîíêðåòí³ ïðàâà íà êîðèñòü îñîáèñòîñò³. Ñóá’ºêòèâíî-ïðàâîâà ôóíêö³ÿ îñíîâíèõ
ïðàâ ÷àñòî âæå î÷åâèäíà ó ôîðìóëþâàíí³ îñíîâíîãî ïðàâà: äåÿê³ îñíîâí³ ïðàâà
ïðÿìî íàçèâàþòüñÿ “ïðàâî íà” (ñò. 2 ï.1 òà 2 ðå÷åííÿ 1 Îñíîâíîãî çàêîíó ÔÐÍ)
àáî “ïðàâî”  (ñò. 5 ï. 1, ñò. 1, ñò. 7 ï. 4, ñò. 8 ï. 1,  ñò. 8, ñò. 9, ñò. 1,  ñò. 12 ÷. 1 ðå÷åííÿ
1, ñò. 17). ²íø³ îñíîâí³ ïðàâà âèêîðèñòîâóþòü òåðì³í “ñâîáîäà” (ñò. 2(2) ðå÷åííÿ
2, ñò. 4(1), ñò. 5(1) (2) Îñíîâíîãî çàêîíó), ÿêèé òàêîæ ïðèçíà÷åíèé äëÿ âèñëîâëåííÿ
ïðàâîâîãî äîçâîëó [9].
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Îá’ºêòèâíî-ïðàâîâà ôóíêö³ÿ îñíîâíèõ ïðàâ ïåðåâàæíî º ðåçóëüòàòîì ñóäîâî¿
ïðàêòèêè Ôåäåðàëüíîãî êîíñòèòóö³éíîãî ñóäó.  Â³äïîâ³äíî äî ïîçèö³é (ð³øåíü)
Ôåäåðàëüíîãî êîíñòèòóö³éíîãî ñóäó îñíîâí³ ïðàâà, à òî÷í³øå ñâîáîäè, “íå ëèøå
çàõèùàþòü îñîáó â³ä ïóáë³÷íî¿ âëàäè, àëå âîäíî÷àñ ñòàíîâëÿòü ö³íí³ñí³ ñóäæåííÿ
Êîíñòèòóö³¿, ÿê³ çàñòîñîâóþòüñÿ äî âñ³õ ñôåð çä³éñíåííÿ ïðàâîñóääÿ, âèçíà÷àþòü
îð³ºíòèðè äëÿ ä³ÿëüíîñò³ çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿ ã³ëîê âëàäè” [10].
Òàêèì ÷èíîì, â³äïîâ³äíî äî îá’ºêòèâíî-ïðàâîâî¿ ôóíêö³¿ îñíîâí³ ïðàâà ì³ñòÿòü
îá’ºêòèâí³ ãàðàíò³¿, ùî çàõèùàþòü äåðæàâó çàãàëîì òà êîíêðåòèçóþòüñÿ ó
çàêîíîòâîð÷îñò³ äåðæàâè.

Ó ìåæàõ ñóá’ºêòèâíî-ïðàâîâî¿ ôóíêö³¿ îñíîâíèõ ïðàâ âèä³ëÿþòüñÿ òàêîæ
ï³äâèäè: îáîðîííà ôóíêö³ÿ, ôóíêö³ÿ íàäàííÿ áëàã òà çàõèñòó, ôóíêö³ÿ îäíàêîâîãî
ïîâîäæåííÿ. ßê îêðåìó  ôóíêö³þ ³, â³äïîâ³äíî, ãðóïó ïðàâ ìîæíà âèä³ëèòè
ôóíêö³þ ñï³âó÷àñò³. Â³äïîâ³äíî äî çàçíà÷åíèõ âèä³â ôóíêö³é îñíîâí³ ïðàâà òà
ñâîáîäè îñîáè äèôåðåíö³þþòüñÿ íà òàê³ ãðóïè: îáîðîíí³ (çàõèñí³) ïðàâà, ïðàâà
íà îòðèìàííÿ áëàã, ïðàâà ð³âíîñò³, ïðàâà ñï³âó÷àñò³.

Ïðîàíàë³çóºìî êîæíó ãðóïó ïðàâ îêðåìî.
1. Ïðàâà íà ñâîáîäó / îáîðîíí³ (çàõèñí³) ïðàâà (status negativus)
Ïåðåâàæíà á³ëüø³ñòü îñíîâíèõ ïðàâ – öå ïðàâà íà ñâîáîäè. Ïðèçíà÷åííÿì

îñíîâíèõ ïðàâ º “çàáåçïå÷åííÿ çàõèñòó ñôåðè îñîáèñòî¿  ñâîáîäè  â³ä âòðó÷àííÿ
ç áîêó ïóáë³÷íî¿ âëàäè” [11]. Òàêèì ÷èíîì, ïðàâà ñâîáîäè ãàðàíòóþòü “ñâîáîäó
â³ä äåðæàâè”. Îñê³ëüêè ïðàâà íà ñâîáîäó òðàäèö³éíî â ïåðøó ÷åðãó ñïðÿìîâàí³
íà çàõèñò â³ä âòðó÷àííÿ äåðæàâè, â íèõ ïåðåâàæàº çàõèñíà ôóíêö³ÿ. Ñàìå òîìó ¿õ
ùå íàçèâàþòü “îáîðîííèìè ïðàâàìè” [6].

Äëÿ äåÿêèõ îñíîâíèõ ïðàâ íà ñâîáîäè îñíîâíîþ ôóíêö³ºþ º çàõèñò ïðàâ,
âîíè ïîñèëàþòüñÿ íà  ïåâí³ îáìåæåííÿ. Äåðæàâíà âëàäà ìîæå âòðó÷àòèñÿ ó ö³
ïðàâà ëèøå çà ï³äñòàâàìè, ÿê³ ÷³òêî âèçíà÷åí³ ó Êîíñòèòóö³¿ ÔÐÍ. Äî òàêèõ ïðàâ
çîêðåìà íàëåæàòü: ïðàâî íà â³ëüíèé ðîçâèòîê ñâîº¿ îñîáèñòîñò³ (ñò. 2, àáç. 1),
çàõèñò ïðàâà ã³äíîñò³ îñîáè (ñò. 1, àáç. 1), çàõèñò ñâîáîäè â³ðîñïîâ³äàíü òà ñîâ³ñò³
(ñò. 4), (ñò. 5, àáç. 1) ñâîáîäà äóìêè, ³íôîðìàö³¿, ïðåñè, ðàä³îìîâëåííÿ òà òåëåìîâëåí-
íÿ, (ñò. 5 àáç. 3) ñâîáîäà ìèñòåöòâà òà íàóêè, (ñò. 6) çàõèùàº øëþá òà ñ³ì’þ,
(ñò. 8) çàõèùàº ñâîáîäó çáîð³â, (ñò. 9) çàõèùàº ñâîáîäó îá’ºäíàíü òà êîàë³ö³é, (ñò. 10)
çàõèùàº òàºìíèöþ ëèñòóâàííÿ, ïîøòîâó òà òåëåêîìóí³êàö³éíó òàºìíèö³ [12].

ßêùî ìè ïðîàíàë³çóºìî íîðìè Îñíîâíîãî Çàêîíó Óêðà¿íè, òî ç’ÿñóºìî, ùî
çíà÷íà ê³ëüê³ñòü ïðàâ çà ñâîºþ ñóòí³ñòþ º ïðàâàìè íà ñâîáîäè òà çàõèñíèìè ïðà-
âàìè, õî÷à ó â³ò÷èçíÿí³é ïðàâîâ³é íàóö³ êëàñèô³êàö³ÿ ïðàâ çà ôóíêö³ÿìè ïðàâ
íàðàç³ â³äñóòíÿ. Ó â³ò÷èçíÿí³é ïðàâîâ³é íàóö³ ïðàâà íà ñâîáîäó òà îáîðîíí³ ïðàâà
ïåðåâàæíî âèçíà÷àþòü ÿê íåãàòèâí³ ïðàâà. Íåãàòèâí³ ïðàâà äàþòü ëþäèí³ ïðàâî
çáåð³ãàòè òå, ùî âæå º. Âîíè ì³ñòÿòü çàáîðîíó íà ùîñü: âîíè çàáîðîíÿþòü âèëó÷åííÿ
òîãî, ùî âëàñíèê ïðàâà âæå ïîâèíåí ìàòè äëÿ òîãî, ùîá âèêîðèñòîâóâàòè öå ïðà-
âî. Òàêèì ÷èíîì, ðåàë³çàö³ÿ íåãàòèâíèõ ïðàâ çä³éñíþºòüñÿ øëÿõîì íàêëàäåííÿ
äî ³íøèõ ÷ëåí³â äåðæàâè çîáîâ’ÿçàíü óòðèìóâàòèñÿ â³ä âèëó÷åííÿ çàõèùåíîãî
áëàãà. Íàïðèêëàä, òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ñòàòåé 27, 28
Êîíñòèòóö³¿ Óêðà¿íè äàº ï³äñòàâè ñòâåðäæóâàòè ïðî íàÿâí³ñòü ó çàçíà÷åíèõ ñòàòòÿõ
íåãàòèâíîãî îáîâ’ÿçêó äåðæàâè óòðèìóâàòèñÿ â³ä ä³ÿíü, ÿê³ ïîñÿãàëè á íà ïðàâà
ëþäèíè íà æèòòÿ òà ïîâàãó äî ¿¿ ã³äíîñò³ òà ïîçèòèâíèé îáîâ’ÿçîê äåðæàâè, ÿêèé
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ïîëÿãàº, çîêðåìà, â çàáåçïå÷åíí³ íàëåæíî¿ ñèñòåìè íàö³îíàëüíîãî çàõèñòó êîí-
ñòèòóö³éíèõ ïðàâ ëþäèíè øëÿõîì ðîçðîáëåííÿ â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî
ðåãóëþâàííÿ; âïðîâàäæåíí³ åôåêòèâíî¿ ñèñòåìè çàõèñòó æèòòÿ, çäîðîâ’ÿ òà ã³äíîñò³
ëþäèíè; ñòâîðåíí³ óìîâ äëÿ ðåàë³çàö³¿ ëþäèíîþ ¿¿ ôóíäàìåíòàëüíèõ ïðàâ ³ ñâîáîä;
ãàðàíòóâàíí³ ïîðÿäêó â³äøêîäóâàííÿ øêîäè, çàïîä³ÿíî¿ âíàñë³äîê ïîðóøåíü
êîíñòèòóö³éíèõ ïðàâ ëþäèíè; çàáåçïå÷åíí³ íåâ³äâîðîòíîñò³ â³äïîâ³äàëüíîñò³ çà
ïîðóøåííÿ êîíñòèòóö³éíèõ ïðàâ ëþäèíè [13].

Ïðèêëàäàìè çàõèñíèõ ïðàâ, çàêð³ïëåíèõ ó  Êîíñòèòóö³¿ Óêðà¿íè º, çîêðåìà:
ñò. 21, ðå÷. 2 ùîäî íåâ³ä÷óæóâàíîñò³ òà íåïîðóøíîñò³ îñíîâíèõ ïðàâ, ñò. 22,
ðå÷. 2, ùî çàêð³ïëþº ïðèíöèï ãàðàíòîâàíîñò³ òà íåìîæëèâîñò³ ñêàñóâàííÿ êîíñòè-
òóö³éíèõ ïðàâ òà ñâîáîä, ñò. 23 ïðàâî íà â³ëüíèé ðîçâèòîê îñîáèñòîñò³,  ñò. 27 ùî-
äî  çàõèñòó ïðàâà íà æèòòÿ, ñò. 28 ïðàâî íà ïîâàãó äî ã³äíîñò³ îñîáè, ñò. 29 ïðàâî
íà ñâîáîäó òà îñîáèñòó íåäîòîðêàíí³ñòü, ñò. 30 ïðàâî íåäîòîðêàííîñò³ æèòëà,
ñò. 31 òàºìíèöÿ ëèñòóâàííÿ, òåëåôîííèõ ðîçìîâ, òåëåãðàôíî¿ òà ³íøî¿ êîðåñïîíäåíö³¿,
ñò. 32 çàáîðîíà âòðó÷àííÿ â îñîáèñòå ³ ñ³ìåéíå æèòòÿ, ñò. 33 ïðàâî íà ñâîáîäó
ïåðåñóâàííÿ, â³ëüíîãî âèáîðó ì³ñöÿ ïðîæèâàííÿ, ñò. 34 ïðàâî íà ñâîáîäó äóìêè
³ ñëîâà, íà â³ëüíå âèðàæåííÿ ñâî¿õ ïîãëÿä³â ³ ïåðåêîíàíü, ñò. 35 ñâîáîäà ñâ³òîãëÿäó
òà â³ðîñïîâ³äàííÿ. Çàçíà÷åíèé ïåðåë³ê ïðàâ ìîæå áóòè ïðîäîâæåíèé [14].

2. Îñíîâí³ ïðàâà ÿê ïðàâà íà îòðèìàííÿ áëàã (status positivus).  Êîæíà îñîáà
ïåâíîþ ì³ðîþ çàëåæèòü â³ä äåðæàâè òà ¿¿ áëàã (ðåñóðñ³â). Öÿ çàëåæí³ñòü ä³º ÿê
ãàðàíò³ÿ çàáåçïå÷åííÿ îñíîâíèõ ïðàâ. Òàêèì ÷èíîì, îñíîâí³ ïðàâà ôóíêö³îíóþòü
òà ä³þòü íå ëèøå ÿê çàõèñí³ ïðàâà ãðîìàäÿí ïðîòè äåðæàâíîãî âòðó÷àííÿ (ÿê íå-
ãàòèâí³ ïðàâà), àëå é ÿê ïðàâà íà îòðèìàííÿ áëàã, ïðàâà ó÷àñò³ òà ïðàâà âçàºìîä³¿
(ñï³ëüíî¿ ä³¿). Ïðàâà íà îòðèìàííÿ áëàã, çîêðåìà, ñîö³àëüí³ ïðàâà, ä³þòü ÿê îñíî-
âà äëÿ âèìîãè (ïðåòåíç³¿) ç áîêó ÿê ãðîìàäÿí, òàê ³ îñ³á ç ³íøèì ïðàâîâèì ñòàòó-
ñîì [15, c. 12]. Íà â³äì³íó â³ä ïðàâ íà ñâîáîäó (çàõèñíèõ ïðàâ), ïðàâà íà áëàãà
ïåðåäóñ³ì ñïðÿìîâàí³ íà àêòèâíó ä³þ ïóáë³÷íî¿ âëàäè íà êîðèñòü îñîáèñòîñò³. Íà
ñüîãîäí³ íàÿâí³ ñôåðè æèòòÿ, â ÿêèõ ³íäèâ³ä ïîêëàäàºòüñÿ íà ä³¿ ç áîêó äåðæàâè,
ùîá ïîò³ì ìàòè ìîæëèâ³ñòü çä³éñíþâàòè îñíîâíå ïðàâî  çàãàëîì. Ùî ñòîñóºòüñÿ
ïðàâ íà áëàãà, öå íàñàìïåðåä ïèòàííÿ ³íäèâ³äóàëüíîãî ïðàâà íà ï³ëüãè ç áîêó
äåðæàâè. ²íøèìè ñëîâàìè, ïðàâà íà áëàãà  íàäàþòü “çàõèñò ç áîêó äåðæàâè” [8].

²íäèâ³äóàëüí³ ïðàâà íà îòðèìàííÿ áëàã ç áîêó äåðæàâè º âàæëèâèìè, ÿêùî
ëþäè áàæàþòü äîñòóïó äî ïóáë³÷íèõ áëàã ÷è ¿õ îòðèìàííÿ. Îñîáëèâî öå ñòîñóºòüñÿ
òèõ âèïàäê³â, êîëè äåðæàâà ìàº ìîíîïîë³þ ó ïåâíèõ ñôåðàõ.  Çàãàëîì, ÿê çàçíà÷àþòü
í³ìåöüê³ äîñë³äíèêè, ïîçèòèâí³ ïðàâà çàâæäè ñòîñóþòüñÿ “ïîëåãøåííÿ” ÷îãîñü:
îñâ³òè, ìåäè÷íîãî ñòðàõóâàííÿ, äîãëÿäó çà ä³òüìè òà áàãàòî ³íøîãî. Îñê³ëüêè
äåÿê³ ëþäè âæå ìàþòü ìîæëèâ³ñòü îòðèìàòè ïåâíå áëàãî, öå, â ïðèíöèï³, ïèòàííÿ
ïåðåðîçïîä³ëó ñîö³àëüíèõ ìîæëèâîñòåé – çàãàëîì äëÿ äîñÿãíåííÿ á³ëüøî¿ ð³âíîñò³
ìîæëèâîñòåé. Òàêèì ÷èíîì, êîíöåïö³ÿ ïîçèòèâíîãî ïðàâà ñïèðàºòüñÿ íà òâåðä-
æåííÿ, ùî áëàãà, ÿê³ íå íàëåæàòü îñîá³ â³ä íàðîäæåííÿ, àáî íå áóëè íàáóòèìè
îñîáîþ óïðîäîâæ æèòòÿ, ìàþòü áóòè çàáåçïå÷åí³ çà äîïîìîãîþ äåðæàâè. Ó çâ’ÿçêó
ç öèì º ï³äñòàâè âåñòè ìîâó ïðî “þðèäè÷í³ ïîçîâè” ó âèïàäêó ïîçèòèâíèõ ïðàâ,
îñê³ëüêè ïðåòåíç³ÿ íå çàõèùåíà, àëå âèìàãàºòüñÿ ïîçîâ [16].

Íàïðèêëàä, ïðèõèëüíèêè ïðàâà íà áåçêîøòîâíó îñâ³òó âèìàãàþòü â³ëüíîãî
äîñòóïó äî îñâ³òè äëÿ âñ³õ ãðîìàäÿí. Áåç ïðàâèë, ùî äîçâîëÿþòü òàêèé äîñòóï äî
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îñâ³òè, íàâ÷àëüíèé çàêëàä ìàº çíà÷íîþ ì³ðîþ ô³íàíñóâàòè ñåáå øëÿõîì âñòà-
íîâëåííÿ ïëàòè çà íàâ÷àííÿ. Â³äïîâ³äíî, çàáåçïå÷åííÿ ïîçèòèâíîãî ïðàâà âèìàãàº
àêòèâíîãî äåðæàâíîãî âòðó÷àííÿ, çîêðåìà,  çàáåçïå÷åííÿ áåçêîøòîâíî¿ îñâ³òè
äëÿ âñ³õ ÷åðåç ìàñîâó ô³íàíñîâó ï³äòðèìêó äåðæàâîþ îñâ³òí³õ óñòàíîâ. Íàïðèêëàä,
ñòóäåíò ó Í³ìå÷÷èí³ çàëåæèòü â³ä äåðæàâíîãî çàáåçïå÷åííÿ íàâ÷àëüíèõ ì³ñöü,
ùîá ðåàë³çóâàòè ñâîº îñíîâíå ïðàâî íà â³ëüíèé âèá³ð íàâ÷àëüíîãî çàêëàäó çã³äíî
ç ïóíêòîì 1 ñòàòò³ 1 ñòàòò³ 12 Îñíîâíîãî Çàêîíó.

ßñêðàâèì ïðèêëàäîì ïàíóþ÷îãî â Í³ìå÷÷èí³ âèâàæåíîãî ï³äõîäó äî ïðàâ
íà ñâîáîäó º ð³øåííÿ Ôåäåðàëüíîãî êîíñòèòóö³éíîãî ñóäó Í³ìå÷÷èíè ùîäî “ê³ëü-
ê³ñíèõ îáìåæåíü ïðàâà íà íàâ÷àííÿ” (ëàò.: numerus clausus), ³ëþñòðóº çàëåæí³ñòü
îñíîâíèõ ïðàâ íà ñâîáîäè â Í³ìå÷÷èí³ â³ä äåðæàâíî¿ äîïîìîãè. Ó ð³øåíí³ çà-
çíà÷àºòüñÿ ïðàâî â³ëüíîãî âèáîðó ïðîôåñ³¿ ñòóäåíòàìè, ïðè öüîìó âèêîðèñòîâóþ÷è
õèáíå ïîíÿòòÿ “ó÷àñò³”, âèâåäåíî âèìîãó â³äïîâ³äíî¿ ðîçáóäîâè ñèñòåìè âèùî¿
îñâ³òè òà ïîâíîãî âèêîðèñòàííÿ ïîòóæíîñòåé óí³âåðñèòåò³â äëÿ íàâ÷àííÿ, âè-
ïóñêàþ÷è ç ïîëÿ çîðó àíàëîã³÷íî çàõèùåíó ñâîáîäó óí³âåðñèòåòñüêèõ äîñë³äæåíü
³ íàóêè [17, ñ. 581]. Ïîä³áíèì ÷èíîì çàáåçïå÷óºòüñÿ òàêîæ ïðàâî íà çäîðîâ’ÿ
(øëÿõîì ìåäè÷íîãî ñòðàõóâàííÿ),  ïåíñ³éíå ñòðàõóâàííÿ (“ïðàâî íà ã³äíó ïåíñ³þ”)
àáî “ïðàâî íà äîãëÿä çà ä³òüìè”, ÿêå çàáåçïå÷óºòüñÿ îñîá³ çà ðàõóíîê ïëàòíèêà ïî-
äàòê³â òîùî [16].

Ïðèêëàäàìè ïðàâ íà îòðèìàííÿ áëàã, çàêð³ïëåíèìè â òåêñò³ Îñíîâíîãî
Çàêîíó ÔÐÍ, º, çîêðåìà: îáîâ’ÿçîê óñ³õ îðãàí³â äåðæàâíî¿ âëàäè ïîâàæàòè òà çà-
õèùàòè ã³äí³ñòü ëþäèíè (ñò. 1, àáç. 1, ðå÷. 1); ïðàâî ìàòåð³ íà çàõèñò òà ï³êëóâàííÿ
ãðîìàäè (ñò. 6, ï. 4); ïðàâî íà îäíàêîâ³ óìîâè ô³çè÷íîãî òà ïñèõ³÷íîãî ðîçâèòêó
òà ñòàòóñó â ñóñï³ëüñòâ³ ïîçàøëþáíèõ ä³òåé (ñò. 6, ï. 5), ïðàâî íà ñòâîðåííÿ ïðè-
âàòíèõ øê³ë (ñò. 7, ï. 4), ïðàâî íà çâåðíåííÿ ³ç ïðîõàííÿìè ÷è ñêàðãàìè äî êîì-
ïåòåíòíèõ îðãàí³â òà äî ïàðëàìåíòó (ñò. 17), ïðàâî íà â³äøêîäóâàííÿ â³ä ä³é ïóá-
ë³÷íî¿ âëàäè (ñò. 19 ï. 4), ïðàâî í³ìö³â íà  ð³âíèé äîñòóï äî êîæíî¿ äåðæàâíî¿
ïîñàäè (ñò. 33 ï. 2), ïðàâî êîæíîãî áóòè   çàñëóõàíèì ó ñóä³ [12].

Â Óêðà¿í³ ÿê ïðàâà íà îòðèìàííÿ ïåâíèõ áëàã ìîæíà âèçíà÷èòè ïðàâà, ùî
çàêð³ïëåí³ ó ñòàòòÿõ 48 (ïðàâî íà äîñòàòí³é æèòòºâèé ð³âåíü), 49 (ïðàâî íà îõî-
ðîíó çäîðîâ’ÿ), 46 (ïðàâî íà ñîö³àëüíèé çàõèñò), ñò. 47 (ïðàâî íà æèòëî), ñò. 48
(ïðàâî íà äîñòàòí³é æèòòºâèé ð³âåíü),  ñò. 53 (ïðàâî íà îñâ³òó), ñò. 56 (ïðàâî íà
â³äøêîäóâàííÿ ìîðàëüíî¿ ÷è ìàòåð³àëüíî¿ øêîäè, çàâäàíî¿ íåçàêîííèìè ð³øåííÿìè,
ä³ÿìè ÷è áåçä³ÿëüí³ñòþ îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ),
ñò. 55 (ïðàâî íà çàõèñò ñâî¿õ ïðàâ ñóäîì), ñò. 57 (ïðàâî çíàòè ñâî¿ ïðàâà òà îáî-
â’ÿçêè), ñò. 59 (ïðàâî íà ïðîôåñ³éíó ïðàâíè÷ó äîïîìîãó) [14]. Â³äïîâ³äíî äî
òðàäèö³éíî¿ êëàñèô³êàö³¿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà â Óêðà¿í³ ö³ ïðàâà
ïðèéíÿòî íàçèâàòè “ñîö³àëüíèìè” àáî ïîçèòèâíèìè. Õî÷à öå ïðèíöèïîâî ñóïåðå÷èòü
ïîçèö³¿ í³ìåöüêèõ äîñë³äíèê³â, ÿê³ ââàæàþòü ùî ñîö³àëüíèìè º àáñîëþòíî âñ³
ïðàâà, îñê³ëüêè ñòîñóþòüñÿ âñ³õ ëþäåé, ÿê³ ïåðåáóâàþòü ó ñîö³óì³.

3. Ïðàâà ð³âíîñò³. Òðåòþ êàòåãîð³þ îñíîâíèõ ïðàâ ñòàíîâëÿòü ïðàâà ð³âíîñò³.
Íà â³äì³íó â³ä ïðàâ íà ñâîáîäó (çàõèñí³ ïðàâà) òà ïðàâà íà îòðèìàííÿ áëàã, ÿê³
â ïåðøó ÷åðãó çàáîðîíÿþòü àáî âèçíà÷àþòü êîíêðåòíó ïîâåä³íêó äåðæàâè, ïðàâà
ð³âíîñò³, ïåðåäóñ³ì, âèìàãàþòü ÷³òêî âèçíà÷åíèõ ä³é îðãàí³â äåðæàâíî¿ âëàäè.
Òîáòî, äåðæàâíà âëàäà ó ïåâíèõ âèïàäêàõ ìàº ïîâîäèòèñü (ä³ÿòè) îäíàêîâî,
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â³äïîâ³äíî äî íîðìàòèâíî-âèçíà÷åíèõ âèìîã (ñòàíäàðòíå ïîâîäæåííÿ). ßêùî æ
äåðæàâà ä³º ³íàêøå, âîíà íå ìàº ðîáèòè öüîãî áåç îá’ºêòèâíèõ ïðè÷èí. Âîíà ïî-
âèííà çàñòîñîâóâàòè äîñòàòí³ ëåã³òèìí³  êðèòåð³¿ äèôåðåíö³àö³¿.  Òàêèì ÷èíîì,
îñíîâîïîëîæíèì ïðèíöèïîì ó ïðàâàõ ð³âíîñò³  º ïðèíöèï íåäèñêðèì³íàö³¿. Òàêà
âèìîãà ùîäî îäíàêîâîãî ïîâîäæåííÿ ïîëÿãàº ïåðåäóñ³ì ó ð³âíîìó ðîçïîä³ë³
áëàã.

Íàïðèêëàä, âñ³ ïîë³òè÷í³ ïàðò³¿ ïîâèíí³ ìàòè îäíàêîâ³ óìîâè (îäíàêîâå ïî-
âîäæåííÿ) [18]. ² õî÷à öå áåçïîñåðåäíüî íå âèïëèâàº ç³ ñò. 21 Îñíîâíîãî çàêîíó
ÔÐÍ (“Ïàðò³¿ áåðóòü ó÷àñòü ó ïðèéíÿòò³ ïîë³òè÷íèõ ð³øåíü íàðîäó. ̄ õ ñòâîðåííÿ
º â³ëüíèì”), öÿ òåçà ñë³äóº ç³ ñâîáîäè çàñíóâàííÿ ïîë³òè÷íèõ ïàðò³é òà áàãàòîïàð-
ò³éíî¿ ñèñòåìè, ÿêà º íàñë³äêîì ö³º¿ ñâîáîäè. § 5 Çàêîíó “Ïðî ïîë³òè÷í³ ïàðò³¿”
â Í³ìå÷÷èí³ êîíêðåòèçóº öþ íîðìó. Çîêðåìà, ÿêùî íàïðèêëàä, ì³ñüêà ãðîìàäà
íàäàº çàë äëÿ ïðîâåäåííÿ ç³áðàíü îäí³é ç ïîë³òè÷íèõ ïàðò³é, öå ïåðåäáà÷àº îáîâ’ÿçîê
ãðîìàäè íàäàòè çàë òàêîæ ³íø³é ïàðò³¿ [20]. Ó Í³ìå÷÷èí³ çàáîðîíåíî òàêîæ íå
îäíàêîâå ñòàâëåííÿ äî ð³çíèõ ðåë³ã³éíèõ ãðîìàä (îá’ºäíàíü), ùî ñòàíîâèòü íå ëè-
øå ïîðóøåííÿ ïðîòè âèìîãè îäíàêîâîãî ïîâîäæåííÿ, àëå é âòðó÷àííÿ ó ñôåðó
çàõèñòó ñâîáîäè â³ðîñïîâ³äàíü çã³äíî ç³ ñò. 4  Îñíîâíîãî Çàêîíó. Âèá³ðêîâà ñóá-
âåíö³ÿ ãàçåò º íå ëèøå ïîðóøåííÿì ñò. 3, àáç. 1 Îñíîâíîãî Çàêîíó ÔÐÍ, àëå é
ïîðóøåííÿì ñâîáîäè ïðåñè, ÿêà çàõèùàºòüñÿ ñò. 5 àáç. 1, ðå÷. 1 [12].

Ïðèêëàäè ïðàâ ð³âíîñò³, çàêð³ïëåí³ â òåêñò³ Îñíîâíîãî Çàêîíó ÔÐÍ, òàêîæ
º: ïðàâî íà ð³âí³ñòü âñ³õ ëþäåé, ïðàâî íà ð³âí³ñòü ÷îëîâ³ê³â ³ æ³íîê, ïðàâî íà
ð³âíå ñòàâëåííÿ íå çàëåæíî â³ä ñòàò³, ïîõîäæåííÿ, ðàñè, ìîâè, êðà¿íè ïîõîäæåííÿ,
ðåë³ã³éí³ ÷è ïîë³òè÷í³ ïîãëÿäè (ñò.  3 ï. 1–3), ïðàâî ïîçàøëþáíèõ ä³òåé êîðèñòó-
âàòèñÿ îäíàêîâèìè óìîâàìè äëÿ ¿õ ô³çè÷íîãî òà ïñèõ³÷íîãî ðîçâèòêó, ÿê ³ ä³òåé,
ùî íàðîäèëèñÿ ó øëþá³ (ñò. 6 ï. 5), ïðàâî íà îäíàêîâ³ ãðîìàäÿíñüê³ ïðàâà òà
îáîâ’ÿçêè ó êîæí³é ôåäåðàëüí³é çåìë³ äëÿ êîæíîãî í³ìöÿ; ïðàâî êîæíîãî í³ìöÿ
íà ð³âíèé äîñòóï äî áóäü-ÿêî¿ äåðæàâíî¿ ïîñàäè.

Ó â³ò÷èçíÿí³é ïðàâîâ³é ë³òåðàòóð³ øèðîêî çàñòîñîâóºòüñÿ ïðèíöèï ð³âíîñò³,
àëå âèä³ëåííÿ ïðàâ ð³âíîñò³ ÿê îêðåìî¿ ãðóïè ïðàâ  ùå íå çíàéøëî ñâîãî ìå-
òîäîëîã³÷íîãî òà íàóêîâîãî îá´ðóíòóâàííÿ òà ìîæå áóòè ðîçâèíóòå ÿê îêðåìèé
íàïðÿìîê íàóêîâèõ äîñë³äæåíü ó ìàéáóòíüîìó. Õî÷à ó òåêñò³ Îñíîâíîãî Çàêîíó
ïðàâà ð³âíîñò³ ÷³òêî çàêð³ïëåí³, çîêðåìà:  ïðàâî ð³âíîñò³ êîæíîãî (ñò. 21  ðå÷. 1),
ð³âí³ñòü êîíñòèòóö³éíèõ ïðàâà ³ ñâîáîäè òà ð³âí³ñòü ïåðåä çàêîíîì êîæíîãî
(ñò. 24 àáç. 1–3), îäíàêîâ³ñòü ïðàâ òà îáîâ’ÿçê³â  ³íîçåìö³â òà îñ³á áåç ãðîìàäÿíñòâà,
ùî ïåðåáóâàþòü â Óêðà¿í³ íà çàêîííèõ ï³äñòàâàõ, ÿê ³ ãðîìàäÿí Óêðà¿íè (ñò. 26),
ð³âí³ñòü ïðàâ ä³òåé íåçàëåæíî â³ä ïîõîäæåííÿ, à òàêîæ â³ä òîãî, íàðîäæåí³ âîíè
ó øëþá³ ÷è ïîçà íèì (ñò. 52 àáç. 1) [14].

4. Îñíîâí³ ïðàâà ÿê ïðàâà ñï³âó÷àñò³ (status activus). ×åòâåðòó ãðóïó ïðàâ
í³ìåöüê³ äîñë³äíèêè âèçíà÷àþòü ÿê ïðàâà ñï³âó÷àñò³ [8]. ßê ñòâåðäæóº í³ìåöüêèé
äîñë³äíèê Ãàíñ Ä. ßðàñ, ÷èíí³ñòü óñ³õ îñíîâíèõ ñâîáîä, ÿêùî âðàõîâóâàòè ò³ëüêè
â³äïîâ³äí³ ïðàâîâ³ íàñë³äêè, º íåãàòèâíîþ. Ãðîìàäÿíèí ìîæå é âçàãàë³ ïîâèíåí
ìàòè ìîæëèâ³ñòü ïîçèòèâíîãî âèêîðèñòàííÿ ñâîº¿ ñâîáîäè, â òîìó ÷èñë³ ³ ç ìåòîþ
ïîë³òè÷íî¿ ñï³âó÷àñò³ [21, c. 631].
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Ïðàâà ñï³âó÷àñò³ íàñàìïåðåä ãàðàíòóþòü ó÷àñòü ãðîìàäÿíèíà ó âíóòð³øíüîìó
æèòò³ äåðæàâè (òàê çâàí³ ãðîìàäÿíñüê³ ïðàâà). Ôóíêö³ÿ ñï³âó÷àñò³ ïîëÿãàº ó
ôîðìóâàíí³ äåðæàâíî¿ âîë³. Îêðåìà îñîáà ìàº ïðàâî áóòè çàä³ÿíîþ ó äåðæàâ³ òà
çàäëÿ äåðæàâè.  Ïðàâà ñï³âó÷àñò³ âêëþ÷àþòü, çîêðåìà, îñíîâí³  âèáîð÷³ ïðàâà
(ñò. 38) òà ïðàâî äîñòóïó äî äåðæàâíèõ ïîñàä (ñò. 33, ï. 2), çàêð³ïëåí³ â òåêñò³ Îñ-
íîâíîãî Çàêîíó ÔÐÍ.

Ïðèêëàä ïðàâ ñï³âó÷àñò³ çà Êîíñòèòóö³ºþ ÔÐÍ: ïðàâî í³ìö³â íà äîñòóï äî
äåðæàâíî¿ ïîñàäè â³äïîâ³äíî äî ñâî¿õ çä³áíîñòåé, êâàë³ô³êàö³¿ òà ïðîôåñ³éíèõ äî-
ñÿãíåíü (ñò. 33 àáç. 2), ïðàâî ãðîìàäÿí Í³ìå÷÷èíè îáèðàòè ³ áóòè îáðàíèì (ñò.  38
àáç. 1, ðå÷. 1 òà àáç. 2).

Â Óêðà¿í³ ïðàâà íà ïîë³òè÷íó ñï³âó÷àñòü çàêð³ïëåíà ó  ñò. 38 àáç.1, àáç. 2, ùî
âêëþ÷àº ó ñåáå ïðàâî íà óïðàâë³ííÿ äåðæàâíèìè ñïðàâàìè, ó÷àñò³ ó ðåôåðåíäóìàõ,
ïðàâî îáèðàòè òà áóòè îáðàíèì äî îðãàí³â äåðæàâíî¿ âëàäè, ïðàâî äîñòóïó äî
äåðæàâíî¿ ñëóæáè, à òàêîæ äî ñëóæáè â îðãàíàõ ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Îòæå, êëàñèô³êàö³ÿ ïðàâ ³ ñâîáîä  çà ôóíêö³ÿìè îñíîâíèõ ïðàâ º àáñîëþòíî
íîâèì ï³äõîäîì ó ïðàâîâ³é íàóö³ òà ïðàêòèö³ â Óêðà¿í³, ùî  ïîòðåáóº ïîäàëüøîãî
äîñë³äæåííÿ òà àíàë³çó òà ìîæå ñòàòè îñíîâîþ äëÿ íîâèõ äîñë³äæåíü ó ñôåð³ ïðàâ
³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà.

Â³äïîâ³äíî äî í³ìåöüêî¿ ïðàâîâî¿ äîêòðèíè äî ôóíêö³é îñíîâíèõ ïðàâ íàëå-
æàòü çàõèñíà, ôóíêö³ÿ íàäàííÿ áëàã, ôóíêö³ÿ ð³âíîñò³ òà ñï³âó÷àñò³. Êëàñèô³êóþ÷è
ïðàâà ³ ñâîáîäè çã³äíî ç ôóíêö³ÿìè ïðàâ, í³ìåöüê³ â÷åí³  âèä³ëÿþòü òàê³ ãðóïè
ïðàâ: “ïðàâà íà ñâîáîäè/çàõèñí³ ïðàâà”, “ïðàâà íà îòðèìàííÿ ïåâíèõ áëàã” (ùî
ðîçóì³ºòüñÿ øèðøå í³æ ïðàâî íà ñîö³àëüíèé çàõèñò), “ïðàâà ð³âíîñò³”, “ïðàâà
ñï³âó÷àñò³”. Ïðàâà íà ñâîáîäè/çàõèñí³ ïðàâà, â³äïîâ³äíî, ó â³ò÷èçíÿí³é þðèäè÷í³é
íàóö³ òðàäèö³éíî òëóìà÷àòüñÿ ÿê íåãàòèâí³ ïðàâà, òîáòî, ïðàâà ÿê³ íàäàþòüñÿ
îñîá³ â³ä íàðîäæåííÿ ³ íå çàëåæàòü â³ä äåðæàâíî¿ âîë³. Â óêðà¿íñüê³é þðèñïðóäåíö³¿
äî òàêèõ ïðàâ â³äíîñÿòü îñîáèñò³ (ãðîìàäÿíñüê³ ïðàâà). Ïðàâà íà îòðèìàííÿ áëàã
ìîæíà ñï³ââ³äíåñòè ³ç ïîçèòèâíèìè ïðàâàìè, òîáòî ïðàâà íà îòðèìàííÿ ïåâíî¿
ï³äòðèìêè òà ïðåôåðåíö³é ç áîêó äåðæàâè äî îñîáè. Â óêðà¿íñüê³é ïðàâîâ³é íàóö³
äî ïîçèòèâíèõ ïðàâ ïåðåâàæíî â³äíîñÿòü ñîö³àëüí³ ïðàâà. Òîä³, ÿê ó ÔÐÍ  äî ö³º¿
ãðóïè ïðàâ òàêîæ â³äíîñÿòü, íàïðèêëàä,  ïðàâî íà îäíàêîâ³ óìîâè  ô³çè÷íîãî òà
ïñèõ³÷íîãî ðîçâèòêó òà ñòàòóñó â ñóñï³ëüñòâ³ ïîçàøëþáíèõ ä³òåé, ïðàâî íà ñòâîðåííÿ
ïðèâàòíèõ øê³ë,  ïðàâî íà çâåðíåííÿ ³ç ïðîõàííÿìè ÷è ñêàðãàìè äî êîìïåòåíòíèõ
îðãàí³â òà äî ïàðëàìåíòó, ïðàâî íà â³äøêîäóâàííÿ â³ä ä³é ïóáë³÷íî¿ âëàäè òà ³í-
ø³. Òîáòî îñîáà ìîæå âèìàãàòè çíà÷íèõ ïðåôåðåíö³é òà áëàã â³ä äåðæàâè, ó
çâ’ÿçêó ç òèì, ùî âîíà º ÷àñòèíîþ ö³º¿  ïîë³òè÷íî¿ ñï³ëüíîòè. Ïðàâà îñîáè ìàþòü
ïð³îðèòåòíå çíà÷åííÿ â ä³ÿëüíîñò³ âñ³õ äåðæàâíèõ îðãàí³â ÔÐÍ. Ïðàâà ð³âíîñò³
âèìàãàþòü îäíàêîâîãî ñòàâëåííÿ äî îñîáè, íåçàëåæíî â³ä ñòàò³, ðàñè, ïîõîäæåííÿ,
ðåë³ã³éíèõ ïåðåêîíàíü òîùî. Ó Í³ìå÷÷èí³ òàêîæ ³ñíóþòü ïðàâà “îñîáëèâî¿ ð³âíîñò³”,
ùî ñòîñóþòüñÿ ò³ëüêè í³ìö³â. Ìîâà éäå ïðî îäíàêîâ³ ìîæëèâîñò³ äîñòóïó äî äåð-
æàâíî¿ ñëóæáè, ïðàâî íà îäíàêîâ³ ãðîìàäÿíñüê³ ïðàâà òà îáîâ’ÿçêè ó êîæí³é
ôåäåðàëüí³é çåìë³. Â Óêðà¿í³ ïðàâà ð³âíîñò³ íîðìàòèâíî çàêð³ïëåí³ â Îñíîâíîìó
çàêîí³, àëå òëóìà÷àòüñÿ ÿê ïðèíöèï ð³âíîñò³, à íå ÿê îêðåìà ãðóïà ïðàâ. Ïðàâî
ñï³âó÷àñò³ ñòîñóºòüñÿ ïîë³òè÷íèõ ïðàâ ãðîìàäÿí ÿê â Óêðà¿í³, òàê  ³ â Í³ìå÷÷èí³,
çà äåÿêèìè âèêëþ÷åííÿìè ñòîñóþòüñÿ ïåðåâàæíî ãðîìàäÿí äåðæàâè.
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CLASSIFICATION OF FUNDAMENTAL RIGHTS AND FREEDOMS
OF HUMAN AND CITIZENS BY THE FUNCTIONS OF RIGHTS
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The article analyzes the fundamental rights and freedoms, which are enshrined
in the Basic Law of Germany and Ukraine.  The article states that groups of rights
are allocated according to the types of fundamental rights functions. Thus, within the
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subjective-legal function of rights, which is divided into subspecies: the protective
function of the provision of goods, the function of equality and complicity. the
following groups of rights are distinguished: “right to liberty / protection rights”,
“right to receive certain benefits” (which is broader than the right to social protection),
“equality rights”, “rights to participation”.  The article gives examples of the norms of
each group of rights, in accordance with the functions of rights under the Basic Law
of Germany and Ukraine.

The rights to liberties / protection rights, respectively, in national legal science
is interpreted as negative rights, which are conferred on a person from birth and not
depend  on state will. In Ukrainian jurisdictions, such rights include personal (civil
rights). The rights to receive benefits can be correlated with positive rights, that is,
the right to receive some support and preferences from the state to the individual. In
Ukrainian social rights are predominantly positive rights. While in Germany, this
group of rights also includes, for example, the right to equal conditions to physical
and mental development and status in the society of illegitimate children, the right
to create private schools, the right to petition or complain to the competent authorities
and to the parliament, the right to compensation for acts of public authority, and
others. So, a person can claim significant preferences and benefits from the state
because he or she is part of this political community. The rights of persons are of
paramount importance in the activity of all state bodies of Germany. Equal rights
require equal treatment of the person, regardless of gender, race, origin, religious
belief, etc. In Germany, there are also “special equality” rights that apply only to
Germans. It is about equal access to public service, the right to equal civil rights and
responsibilities in every federal state. In Ukraine, equality rights are enshrined in the
Basic Law, but are interpreted as a principle of equality, not as a separate group of
rights. Rights to participation concerns the political rights of citizens, both in Ukraine
and in Germany, with some exceptions mainly affecting citizens of the state.

Keywords: functions of rights and freedoms, defense  rights, rights to benefits,
equality rights, rights to participation, positive rights, negative rights.
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ÓÄÊ 342.951(477)
Îíîïð³ºíêî Ñòàí³ñëàâ Ãðèãîðîâè÷,

êàíäèäàò þðèäè÷íèõ íàóê,
ñòàðøèé âèêëàäà÷ êàôåäðè

Â³éñüêîâîãî ³íñòèòóòó Êè¿âñüêîãî
íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà, 

ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-5524-1798

ÏÐÎÒÈÄ²ß ÇÀÃÐÎÇÀÌ ÍÀÖ²ÎÍÀËÜÍ²É ÁÅÇÏÅÖ²
Â ²ÍÔÎÐÌÀÖ²ÉÍ²É ÑÔÅÐ²: ÏÐÀÂÎÂÈÉ ÀÑÏÅÊÒ

Ñòàòòÿ ì³ñòèòü àíàë³ç òåíäåíö³é ó ñôåð³ ïðîòèä³¿ çàãðîçàì íàö³îíàëüíî¿
áåçïåêè. Àâòîð îá´ðóíòîâóº, ùî îñîáëèâ³ñòþ ñó÷àñíîãî ñóñï³ëüñòâà º ðîçâèòîê
³íôîðìàö³éíèõ òåõíîëîã³é, ÿê³ äîçâîëÿþòü çíà÷íî øâèäøå çä³éñíþâàòè âèðîáíè÷³
îïåðàö³¿, ùî çàéìàëè âåëèêó ê³ëüê³ñòü ÷àñó òà çóñèëü.

Çðîáëåíî âèñíîâîê, ùî çàçíà÷åíèé çàêîí º á³ëüø äîñêîíàëèì, í³æ ïîïåðåäí³é
çàêîíîäàâ÷èé àêò, âîäíî÷àñ ó íüîìó çàëèøèëàñü âåëèêà ê³ëüê³ñòü ïðîãàëèí, ïîâ’ÿçà-
íèõ ³ç âèçíà÷åííÿì îñîáëèâîñòåé çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè.

Êëþ÷îâ³ ñëîâà: ³íôîðìàö³éíà áåçïåêà,  íàö³îíàëüíà áåçïåêà, ñåêòîð áåçïåêè
³ îáîðîíè, ³íôîðìàö³éíå çàêîíîäàâñòâî, ïðàâîâèé ìåõàí³çì, ³íôîðìàö³éí³ òåõíîëîã³¿.

Ïðîáëåìè çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè º ñüîãîäí³ íàäçâè÷àéíî
âàæëèâèìè, îñê³ëüêè Óêðà¿íà – öå äåðæàâà, ÿêà ïîòåðïàº â³ä àãðåñ³¿ Ðîñ³éñüêî¿
Ôåäåðàö³¿, ó òîìó ÷èñë³ â ³íôîðìàö³éí³é ñôåð³. ²íôîðìàö³éí³ â³éíè, ÿê³ âåäóòüñÿ
ñüîãîäí³, ïðèéøëè íà çì³íó êëàñè÷í³é çáðîéí³é àãðåñ³¿, à áîðîòüáà çà ñâ³äîì³ñòü
òà ìîæëèâ³ñòü óïðàâëÿòè ïîâåä³íêîþ îêðåìèõ ëþäåé, âåëèêèõ ñîö³àëüíèõ ãðóï,
ïðåäñòàâíèê³â äåðæàâíèõ îðãàí³â º á³ëüø âàãîìîþ, í³æ ìîæëèâ³ñòü ñïðè÷èíÿòè
áåçïîñåðåäíþ øêîäó æèòòþ òà çäîðîâ’þ â³éñüêîâîñëóæáîâö³â òà îá’ºêòàì êðèòè÷íî¿
³íôðàñòðóêòóðè. Òîìó ³íôîðìàö³éíà áåçïåêà ñüîãîäí³ ïîñòàº ÿê íàéá³ëüø âàæëèâà
ìåòà îðãàí³çàö³¿ ñóñï³ëüíèõ â³äíîñèí, äî âò³ëåííÿ ÿêî¿ ïðàãíóòü ³ íàóêîâö³, ³
ïîë³òèêè, ³ ïðåäñòàâíèêè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà.

Âîäíî÷àñ, íåçâàæàþ÷è íà òå ùî ïèòàííÿ ³íôîðìàö³éíî¿ áåçïåêè çíàõîäèëè
ñâîº â³äîáðàæåííÿ â ðîáîòàõ ².Â. Àð³ñòîâî¿, Ê.². Áºëÿêîâà, Î.Î. Çîëîòàð, Ä.Î. Êðà-
ñ³êîâà, Á.À. Êîðìè÷à, Î.Â. Îë³éíèêà òà ³íøèõ àâòîð³â, ïèòàííÿ ïðîòèä³¿ çàãðîçàì
íàö³îíàëüí³é áåçïåö³ â ³íôîðìàö³éí³é ñôåð³ äîñë³äæåíî ùå íåäîñòàòíüî.

Ìåòîþ íàïèñàííÿ ñòàòò³ º âèçíà÷åííÿ îñîáëèâîñòåé ïðàâîâèõ àñïåêò³â ïðîòèä³¿
çàãðîçàì íàö³îíàëüí³é áåçïåö³ â ³íôîðìàö³éí³é ñôåð³.

Îñîáëèâ³ñòþ ñó÷àñíîãî ñóñï³ëüñòâà º ðîçâèòîê ³íôîðìàö³éíèõ òåõíîëîã³é,
ÿê³ äîçâîëÿþòü çä³éñíþâàòè ò³ âèðîáíè÷³ îïåðàö³¿, ÿê³ çàéìàëè âåëèêó ê³ëüê³ñòü
÷àñó òà çóñèëü, çíà÷íî øâèäøå, çàîùàäæóþ÷è ëþäñüê³, ÷àñîâ³ òà ³íø³ ìàòåð³àëüí³

ІНФОРМАЦІЙНЕ ПРАВО.
ПРАВО ІНТЕЛЕКТУАЛЬНОЇ ВЛАСНОСТІ
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ðåñóðñè. Ðàçîì ç òèì, ³íôîðìàòèçàö³ÿ áàãàòüîõ ïðîöåñ³â ÿê ó ñôåð³ ñóñï³ëüíîãî
âèðîáíèöòâà, îñâ³òè, òàê ³ â ³íøèõ ñôåðàõ, ñïðèÿëà âèíèêíåííþ ÿâèùà íàäì³ðíî¿
çàëåæíîñò³ ëþäèíè â³ä ³íñòðóìåíò³â, çà äîïîìîãîþ ÿêèõ âîíà ìàº ñüîãîäí³ çìîãó
âèêîíóâàòè ñâî¿ ôóíêö³îíàëüí³ îáîâ’ÿçêè, ïðèéìàòè ³íôîðìîâàí³ ð³øåííÿ ó âñ³õ
ñôåðàõ æèòòºä³ÿëüíîñò³, ðåàë³çóâàòè ñâîþ åëåêòîðàëüíó òà ³íøó ïîë³òè÷íó àêòèâ-
í³ñòü. Íà æàëü, ³íôîðìàòèçàö³ÿ ñüîãîäí³ ïîðîäæóº ïåâíó çàëåæí³ñòü ëþäèíè â³ä
ñïîñîá³â çä³éñíåííÿ òèõ îïåðàö³é, ÿê³ ðàí³øå äîâîäèëîñÿ ðîáèòè ñàìîñò³éíî, à
ñüîãîäí³ ¿õ âèêîíàííÿ ìèòòºâî ðåàë³çóºòüñÿ çà äîïîìîãîþ øàáëîííèõ àëãîðèòì³â.
ßê ñïðàâåäëèâî âêàçóº Â.Î. Ê³ð’ÿí, ³íôîðìàö³éíå ñóñï³ëüñòâî ïðèçâåëî äî åêñïî-
íåíö³éíîãî çá³ëüøåííÿ çâ’ÿçê³â ì³æ åëåìåíòàìè íîâèõ ñîö³àëüíèõ ñèñòåì, ùî, ó
ñâîþ ÷åðãó, ïîºäíàíå ³ç ïðîöåñàìè íåë³í³éíîñò³ êóëüòóðè, òðàíñôîðìàö³ºþ çâè÷àé-
íèõ ñîö³àëüíèõ ñèñòåì, ãëîáàë³çàö³ºþ òà åòí³çàö³ºþ ñîö³àëüíèõ ïðîöåñ³â, ïðèçâîäèòü
äî çá³ëüøåííÿ íå ò³ëüêè ê³ëüêîñò³, à é ÿêîñò³ çàãðîç. Äåäàë³ çðîñòàþ÷à çàëåæí³ñòü
â³ä ³íôîðìàö³éíèõ òåõíîëîã³é, ÿê³ âèðîáëÿþòüñÿ ïîçà ìåæàìè Óêðà¿íè, ñòâîðþº
äîäàòêîâ³ çàãðîçè çàëåæíîñò³ â³ä ÷óæèõ ³íôîðìàö³éíèõ òåõíîëîã³é. Îñíîâîþ ñó÷àñ-
íèõ ðåàëüíèõ ê³áåðíåòè÷íèõ çàãðîç, òîáòî çàãðîç, ñòâîðåíèõ øòó÷íèì ³íòåëåêòîì,
çàãðîç ê³áåðíåòè÷íîãî õàðàêòåðó, â ÿêèõ ëþäèíà íå áåðå ó÷àñòü, âèñòóïàº çäàòí³ñòü
öèõ ñèñòåì äî ñàìîñò³éíîãî íàâ÷àííÿ ÷åðåç íàêîïè÷åííÿ ìàñèâ³â ³íôîðìàö³¿ òà
ãîòîâèõ ìàòðèöü ¿õ âèð³øåííÿ çàëåæíî â³ä òèõ ÷è ³íøèõ ïàðàìåòð³â, çäàòíîñò³
ïåðåáóäîâóâàòè ìåòîäè âèð³øåííÿ çàäà÷, à ãîëîâíå – çäàòí³ñòü äî ñàìîñò³éíîãî
ôîðìóâàííÿ òàêèõ çàäà÷ ³ç ïîäàëüøèì âèçíà÷åííÿì ìåòîä³â ³ íàñòóïíèì ¿õ âèð³-
øåííÿì, òîáòî çäàòí³ñòü äî ñàìî òâîðåííÿ [1, ñ. 38].

Äëÿ òîãî, ùîá îòðèìàòè ïåâíó ³íôîðìàö³þ, ëþäèíà âæå íå ïîòðåáóº ñàìîñò³é-
íî çàñòîñîâóâàòè ñâî¿ íàâè÷êè àíàë³çó òà ñèíòåçó, çàñòîñîâóâàòè âì³ííÿ ìîäåëþâàòè
ïåâí³ âàð³àíòè ðîçâèòêó ïîä³é. Çàñîáè ïðîãðàìíîãî çàáåçïå÷åííÿ, ÿê³ âì³º ñüîãîäí³
âèêîðèñòîâóâàòè ïðàêòè÷íî áóäü-ÿêà ëþäèíà, ùî çàéìàºòüñÿ íåô³çè÷íîþ ïðàöåþ,
ðîáëÿòü àíàë³òè÷í³ îïåðàö³¿ çíà÷íî øâèäøå, ³, ãîëîâíå, çíà÷íî ÿê³ñí³øå (çà óìîâè
êîðåêòíîãî çàñòîñóâàííÿ, áåçóìîâíî). ßê íàñë³äîê, âèíèêàº â³ä÷óæåííÿ ëþäèíè
â³ä çàñîá³â âèðîáíèöòâà, ïðàö³âíèê ïåðåòâîðþºòüñÿ íà ïàñèâíèé äîäàòîê äî ïåâíèõ
ïðîãðàì, ââîäÿ÷è â íèõ ïåâí³ â³äîìîñò³ òà äàí³, îòðèìóþ÷è òà ðîçäðóêîâóþ÷è
ðåçóëüòàòè ¿õ àíàë³çó, íå ðîçóì³þ÷è íàâ³òü ïðèíöèïîâ³ çàñàäè îáðîáëåííÿ
³íôîðìàö³¿.

Çà òàêèõ óìîâ ï³äâèùóºòüñÿ â³êòèìí³ñòü íàéá³ëüø âðàçëèâî¿ ÷àñòèíè áóäü-
ÿêî¿ ñèñòåìè ³íôîðìàö³éíî¿ áåçïåêè – ëþäèíè. Äîñòàòíüî äèñòàíö³éíîãî êîðè-
ãóâàííÿ ïðîãðàìíîãî çàáåçïå÷åííÿ (à âîíî, ÿê ìè ïàì’ÿòàºìî, ñòâîðþºòüñÿ ïåðå-
âàæíî çà ìåæàìè Óêðà¿íè) – ³ ôóíêö³îíóâàííÿ àòîìíèõ åëåêòðîñòàíö³é àáî ïî-
â³òðÿíèé ðóõ çàçíàþòü êîðèãóâàííÿ, ö³ë³ ÿêîãî ìîæóòü áóòè äàëåêèìè â³ä ìèðíèõ.

Îêðåìî ñë³ä ñêàçàòè ïðî ð³âåíü ³íôîðìàö³éíî¿ êóëüòóðè â³éñüêîâîñëóæáîâö³â.
ßê ñïðàâåäëèâî âêàçóþòü ².Ì. Êîðîïàòí³ê ³ ².Ì. Øîï³íà, ñïðîìîæí³ñòü Çáðîéíèõ
Ñèë Óêðà¿íè ñâîº÷àñíî â³äïîâ³äàòè íà âèêëèêè ÷àñó, ïðîôåñ³îíàë³çàö³ÿ ñèë
îáîðîíè, åôåêòèâí³ñòü âèêîíàííÿ â³éñüêîâîñëóæáîâöÿìè ñëóæáîâî-áîéîâèõ
çàâäàíü ìàþòü ñâîºþ íåîáõ³äíîþ óìîâîþ ï³äâèùåííÿ ð³âíÿ ³íôîðìàö³éíî¿ êóëü-
òóðè ðÿäîâîãî òà êîìàíäíîãî ñêëàäó íà ö³íí³ñíîìó, ñâ³òîãëÿäíîìó òà ä³ÿëüí³ñíîìó
ð³âíÿõ. Îñîáëèâó âàæëèâ³ñòü ìàº, íà äóìêó àâòîð³â, êåðîâàí³ñòü ïðîöåñîì ¿¿ ôîð-
ìóâàííÿ òà çì³öíåííÿ, ùî âèìàãàº: âèçíà÷åííÿ êëþ÷îâèõ ³íäèêàòîð³â íàÿâíîãî
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ð³âíÿ ³íôîðìàö³éíî¿ êóëüòóðè ÿê íà ³íäèâ³äóàëüíîìó, òàê ³ íà îðãàí³çàö³éíîìó
ð³âí³, ñèñòåìàòè÷íîãî ïðîâåäåííÿ ìîí³òîðèíãó ç ìåòîþ âèçíà÷åííÿ äèíàì³êè
òàêèõ ³íäèêàòîð³â; à òàêîæ ïðàâîâîãî çàêð³ïëåííÿ êîìïëåêñó çàõîä³â ùîäî ðîçâèòêó
³íôîðìàö³éíî¿ êóëüòóðè ó Çáðîéíèõ Ñèëàõ Óêðà¿íè íà ð³âí³ äîâãîñòðîêîâî¿ ïðî-
ãðàìè, äî âèêîíàííÿ ÿêî¿ äîö³ëüíî çàëó÷èòè, îêð³ì âíóòð³øíüîâ³äîì÷èõ, ðåñóðñè
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ùî çàáåçïå÷èòü á³ëüø îá’ºêòèâíó îö³íêó îòðèìàíèõ
ðåçóëüòàò³â [2, ñ. 53]. Ïîâí³ñòþ ïîãîäæóþ÷èñü ç âèçíà÷åíîþ àâòîðàìè íåîáõ³äí³ñòþ
çä³éñíþâàòè ðîáîòó ùîäî ôîðìóâàííÿ ð³âíÿ ³íôîðìàö³éíî¿ êóëüòóðè â³éñüêîâî-
ñëóæáîâö³â íà ñâ³òîãëÿäíîìó, ö³íí³ñíîìó òà ä³ÿëüí³ñíîìó ð³âíÿõ, àêöåíòóºìî
óâàãó íà ñèñòåìíîñò³ òà ñèñòåìàòè÷íîñò³ òàêî¿ ðîáîòè. Àâðàëüí³ ìåòîäè íà êøòàëò
ïðîâåäåííÿ âè¿çíèõ ëåêö³é òà ñåì³íàð³â ìàþòü íåäîñòàòí³é ð³âåíü åôåêòèâíîñò³,
ÿêùî íå ñóïðîâîäæóþòüñÿ ó ìàéáóòíüîìó ïåâíèì ñóïåðâ³éç³éíèì ìîí³òîðèíãîì
(çà âñòàíîâëåíèìè ïåäàãîã³÷íîþ íàóêîþ çàêîíîì³ðíîñòÿìè, ÿêùî çíàííÿ íå
ïîâ’ÿçàí³ ç ïðàêòè÷íèì çàñâîºííÿì, âèðîáëåííÿì âì³íü òà íàâè÷îê, òî â ñåðåäíüîìó
÷åðåç 6 äí³â ó ïàì’ÿò³ çàëèøàºòüñÿ íå á³ëüø í³æ 20% îòðèìàíî¿ ³íôîðìàö³¿).

Âðàõîâóþ÷è ê³ëüê³ñòü îñ³á, âèêîíóþ÷èõ ñâî¿ ôóíêö³îíàëüí³ îáîâ’ÿçêè â
ñåêòîð³ áåçïåêè ³ îáîðîíè, à òàêîæ îñîáëèâó âàæëèâ³ñòü â³äíîñèí, ó ÿêèõ âîíè
áåðóòü ó÷àñòü, äëÿ çáåðåæåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³, íåäîòîðêàíîñò³ òà äåðæàâ-
íîãî ñóâåðåí³òåòó íàøî¿ äåðæàâè áóëî á ëîã³÷íî óÿâèòè, ùî çàâäàííÿ çàáåçïå÷åííÿ
¿õ îñîáèñòî¿ ³íôîðìàö³éíî¿ áåçïåêè çíàéøëî ñâîº â³äîáðàæåííÿ ó Çàêîí³ Óêðà¿íè
“Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè”, ÿêèé âèçíà÷àº îñíîâè òà ïðèíöèïè íàö³îíàëü-
íî¿ áåçïåêè ³ îáîðîíè, ö³ë³ òà îñíîâí³ çàñàäè äåðæàâíî¿ ïîë³òèêè, ùî ãàðàíòóâà-
òèìóòü ñóñï³ëüñòâó ³ êîæíîìó ãðîìàäÿíèíó çàõèñò â³ä çàãðîç, ÿêèì âèçíà÷àþòüñÿ
òà ðîçìåæîâóþòüñÿ ïîâíîâàæåííÿ äåðæàâíèõ îðãàí³â ó ñôåðàõ íàö³îíàëüíî¿ áåçïåêè
³ îáîðîíè, ñòâîðþºòüñÿ îñíîâà äëÿ ³íòåãðàö³¿ ïîë³òèêè òà ïðîöåäóð îðãàí³â äåðæàâ-
íî¿ âëàäè, ³íøèõ äåðæàâíèõ îðãàí³â, ôóíêö³¿ ÿêèõ ñòîñóþòüñÿ íàö³îíàëüíî¿ áåçïåêè
³ îáîðîíè, ñèë áåçïåêè ³ ñèë îáîðîíè, âèçíà÷àºòüñÿ ñèñòåìà êîìàíäóâàííÿ, êîíòðî-
ëþ òà êîîðäèíàö³¿ îïåðàö³é ñèë áåçïåêè ³ ñèë îáîðîíè, çàïðîâàäæóºòüñÿ âñåîñÿæíèé
ï³äõ³ä äî ïëàíóâàííÿ ó ñôåðàõ íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè, çàáåçïå÷óþ÷è ó
òàêèé ñïîñ³á äåìîêðàòè÷íèé öèâ³ëüíèé êîíòðîëü íàä îðãàíàìè òà ôîðìóâàííÿìè
ñåêòîðó áåçïåêè ³ îáîðîíè [3]. Àëå àíàë³ç öüîãî çàêîíó ñâ³ä÷èòü, ùî ïèòàííÿ îñî-
áèñòî¿ ³íôîðìàö³éíî¿ áåçïåêè ïðåäñòàâíèê³â ñåêòîðó áåçïåêè ³ îáîðîíè çíàõîäÿòüñÿ
ïîçà ìåæàìè ïðàâîâîãî ðåãóëþâàííÿ. Òàêà æ ñèòóàö³ÿ ìàº ì³ñöå ç ïîëîæåííÿìè
Çàêîíó Óêðà¿íè “Ïðî îñíîâí³ çàñàäè çàáåçïå÷åííÿ ê³áåðáåçïåêè Óêðà¿íè”, ÿêèé
âèçíà÷àº ïðàâîâ³ òà îðãàí³çàö³éí³ îñíîâè çàáåçïå÷åííÿ çàõèñòó æèòòºâî âàæëèâèõ
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà, ñóñï³ëüñòâà òà äåðæàâè, íàö³îíàëüíèõ ³íòåðåñ³â
Óêðà¿íè ó ê³áåðïðîñòîð³, îñíîâí³ ö³ë³, íàïðÿìè òà ïðèíöèïè äåðæàâíî¿ ïîë³òèêè
ó ñôåð³ ê³áåðáåçïåêè, ïîâíîâàæåííÿ äåðæàâíèõ îðãàí³â, ï³äïðèºìñòâ, óñòàíîâ,
îðãàí³çàö³é, îñ³á òà ãðîìàäÿí ó ö³é ñôåð³, îñíîâí³ çàñàäè êîîðäèíàö³¿ ¿õíüî¿
ä³ÿëüíîñò³ ³ç çàáåçïå÷åííÿ ê³áåðáåçïåêè [4]. Ïðîòå îñîáèñò³ñòü ëþäèíè âêàçàíèì
çàêîíîì íå â³äíåñåíà í³ äî îá’ºêò³â ê³áåðáåçïåêè, í³ äî îá’ºêò³â ê³áåðçàõèñòó.
Îòæå, ñêëàëàñÿ ñèòóàö³ÿ, çà ÿêî¿ óâàãà äåðæàâè ñïðÿìîâàíà ïåðåâàæíî íà âäî-
ñêîíàëåííÿ òåõí³÷íèõ çàñîá³â çàõèñòó ³íôîðìàö³¿, òîä³ ÿê íàéá³ëüø âðàçëèâà
ñêëàäîâà áóäü-ÿêî¿ ñèñòåìè ³íôîðìàö³éíî¿ áåçïåêè – ëþäñüêà îñîáèñò³ñòü – íàâ³òü
íå ðîçãëÿäàºòüñÿ ÿê ö³íí³ñòü, ÿêó äåðæàâà ìàº çàõèùàòè, õî÷à á äëÿ òîãî, ùîá ó
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ïåâíèé ìîìåíò íå ïðèïèíèòè ñâîº ñóâåðåííå ³ñíóâàííÿ (íå êàæó÷è âæå ïðî
çàãàëüíîëþäñüê³ ãóìàí³ñòè÷í³ ³äåàëè).

Áåçóìîâíî, Çàêîí Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè” º á³ëüø
äîñêîíàëèì, í³æ ïîïåðåäí³é çàêîíîäàâ÷èé àêò, âîäíî÷àñ ó íüîìó çàëèøèëàñü
âåëèêà ê³ëüê³ñòü ïðîãàëèí, ïîâ’ÿçàíèõ ³ç âèçíà÷åííÿì îñîáëèâîñòåé çàáåçïå÷åííÿ
³íôîðìàö³éíî¿ áåçïåêè Ïîäîëàííÿ âêàçàíèõ âàä ³ ïðîãàëèí º óìîâîþ òà íåîáõ³äíèì
ôàêòîðîì äëÿ ñòâîðåííÿ íàä³éíîãî ìåõàí³çìó çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè
â Óêðà¿í³.

Íà ï³äñòàâ³ âêàçàíîãî âèùå ìîæíà çðîáèòè òàê³ âèñíîâêè. Ïî-ïåðøå, ïðîáëåìà
ïðîòèä³¿ ³íôîðìàö³éíèì çàãðîçàì ó ñôåð³ íàö³îíàëüíî¿ áåçïåêè º ñüîãîäí³ íàéâàæ-
ëèâ³øîþ äëÿ çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ òà
íåçàëåæíîñò³ íàøî¿ äåðæàâè. Îòæå, íà ¿¿ âèð³øåííÿ ìàþòü áóòè ñïðÿìîâàí³ çó-
ñèëëÿ îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ, íàóêîâö³â, óñ³õ àê-
òèâíèõ ñóá’ºêò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Ïî-äðóãå, çàêîíîäàâñòâî, ÿêå ðåãóëþº
ïèòàííÿ, ïîâ’ÿçàí³ ³ç çàáåçïå÷åííÿì íàö³îíàëüíî¿ áåçïåêè â ³íôîðìàö³éí³é ñôåð³,
âèð³çíÿºòüñÿ ñóïåðå÷ëèâ³ñòþ, íàÿâí³ñòþ âåëèêî¿ ê³ëüêîñò³ ïðîãàëèí, ùî íå äîçâî-
ëÿº âèçíà÷èòè ïðàâîâèé ñòàòóñ, ñôåðó ïðàâ, îáîâ’ÿçê³â òà â³äïîâ³äàëüíîñò³ ñóá’ºêò³â,
ä³ÿëüí³ñòü ÿêèõ ìàº çàáåçïå÷óâàòè íàö³îíàëüíó áåçïåêó â ³íôîðìàö³éí³é
ñôåð³.

²íøèì àñïåêòîì ö³º¿ ïðîáëåìè º ïîñò³éíå ðåôîðìóâàííÿ îðãàí³â, êîìïåòåíò-
íèõ ó ñôåð³ âèêîíàííÿ çàâäàíü çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè. Òàê, ñòâîðåííÿ,
à ïîò³ì ë³êâ³äàö³ÿ Ì³í³ñòåðñòâà ³íôîðìàö³éíî¿ ïîë³òèêè Óêðà¿íè ëèøå ñïðèÿëî,
íà íàøó äóìêó, ìàðíîìó âèòðà÷àííþ íàäçâè÷àéíî âåëèêî¿ ê³ëüêîñò³ äåðæàâíèõ
êîøò³â, àëå íå äîçâîëèëà ñòâîðèòè íàëåæíèé äîñâ³ä óïðàâë³íñüêî¿ ïðàêòèêè, âè-
êîðèñòàííÿ ÿêîãî ìîãëî ñòâîðþâàòè ïåâí³ ïåðåøêîäè äëÿ ³íôîðìàö³éíî¿ àãðåñ³¿
Ðîñ³éñüêî¿ Ôåäåðàö³¿. Ñòâîðåííÿ íîâèõ îðãàí³â ïóáë³÷íî¿ âëàäè, êîìïåòåíö³ÿ
ÿêèõ ñòîñóºòüñÿ çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè, íà æàëü, òàêîæ íå ñóïðîâîä-
æóþòüñÿ çàëó÷åííÿì ôàõ³âö³â ó ö³é ñôåð³, çîêðåìà, íàóêîâö³â, ÿê³ ðîçðîáèëè
êîíöåïö³þ ³íôîðìàö³éíî¿ áåçïåêè íàøî¿ äåðæàâè. Ñïîä³âàºìîñü, ùî õàîòè÷íîñò³
òà áåçñèñòåìíîñò³ ï³äõîäó äî ïðîáëåì ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåç-
ïåêè ñåêòîðó áåçïåêè ³ îáîðîíè ïðèéäå íà çì³íó âèâàæåíå òà â³äïîâ³äàëüíå ñòàâ-
ëåííÿ äî çàõèñòó íàéá³ëüø ö³ííî¿ ñêëàäîâî¿ âêàçàíî¿ ñôåðè – ëþäèíè ³ ãðîìàäÿíèíà.
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COUNTERING THREATS TO NATIONAL SECURITY
IN THE INFORMATION SPHERE: THE LEGAL ASPECT

The article contains an analysis of trends in countering threats to national
security. The author substantiates that the peculiarity of modern society is the
development of information technologies that allow much faster production operations
that previously took a lot of time and effort. Such trends can save human, temporary
and other material resources. At the same time, informatization contributed to the
emergence of the phenomenon of an excessive dependence of a person on information
technology, with the help of which he is now able to fulfill his functional duties. A
person becomes alienated from the means of production, the employee turns into a
passive application to certain programs, entering certain information and data into
them, receiving and printing the results of their analysis, and not understanding even
the fundamental principles of information processing.

The author substantiates that under such conditions the victimization of the
most vulnerable part of any information security system - the human being - increases.

The article contains an analysis of the provisions of the Law of Ukraine “On
National Security of Ukraine”. The author claims that the said law is more perfect
than the previous legislative act, but at the same time a large number of gaps
remained in it related to determining the features of ensuring information security.
Overcoming these shortcomings and gaps is a condition and a necessary factor for
creating a reliable mechanism for ensuring information security in Ukraine.

The author concludes that the problem of countering information threats in the
field of national security is today the most important for ensuring state sovereignty,
territorial integrity and independence of our state. The efforts of state authorities and
local self-government, scientists, all active subjects of civil society should be aimed at
solving this problem. The legislation regulating issues related to ensuring national
security in the information sphere is notable for its inconsistency, the presence of a
large number of gaps, and it does not allow determining the legal status, scope of
rights, duties and responsibilities of entities whose activities should ensure national
security in the information sphere.

Keywords: information security, national security, security and defense sector,
information legislation, legal mechanism, information technology.
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Ñòàòòÿ ïðèñâÿ÷åíà ïðîáëåì³ óêðà¿íîìîâíî¿ àäàïòàö³¿ ðîñ³éñüêîìîâíî¿
ïñèõîä³àãíîñòè÷íî¿ ìåòîäèêè îö³íþâàííÿ ð³âíÿ ³ ñòðóêòóðè åìîö³éíîãî ³íòåëåêòó
îñîáèñòîñò³ (“ÌÅ²”), ðîçðîáëåíî¿ ïñèõîëîãîì Ì. Ìàíîéëîâîþ. Äîñë³äæåííÿ ïðîâî-
äèëîñü ç ìåòîþ âäîñêîíàëåííÿ ñèñòåìè ïðîôåñ³éíîãî äîáîðó êàäð³â äëÿ Íàö³îíàëü-
íî¿ ïîë³ö³¿ Óêðà¿íè. Ó ñòàòò³ âèêëàäåíî òåîðåòè÷í³ îñíîâè ³ âíóòð³øíþ ñòðóêòóðó
ïðîöåñó àäàïòàö³¿, ðîçêðèòî ïðîöåäóðó òà ðåçóëüòàòè åêñïåðèìåíòàëüíîãî äîñë³ä-
æåííÿ ùîäî ïåðåâ³ðêè íàä³éíîñò³ òà âàë³äíîñò³ àäàïòîâàíî¿ ìåòîäèêè, îòðèìàí³
ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè äëÿ çàãàëüíî¿ âèá³ðêè, âèçíà÷åí³ ñòàíäàðòèçîâàí³
òåñòîâ³ íîðìè. Ðåçóëüòàòè äîñë³äæåííÿ äîâåëè ä³àãíîñòè÷íó âåðèô³êàö³þ çàçíà-
÷åíî¿ ïñèõîä³àãíîñòè÷íî¿ ìåòîäèêè ³ äîö³ëüí³ñòü ¿¿ âèêîðèñòàííÿ ç ìåòîþ ïñèõîëî-
ã³÷íîãî äîáîðó ïåðñîíàëó Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ïðîôåñ³éíèé ïñèõîëîã³÷íèé äîá³ð, åìîö³éíèé ³íòåëåêò, óêðà¿-
íîìîâíà àäàïòàö³ÿ, ïñèõîëîã³÷íà ä³àãíîñòèêà, íàä³éí³ñòü, âàë³äí³ñòü,  ñòàíäàðòè-
çîâàí³ òåñòîâ³ íîðìè.

Âàæëèâèì íàïðÿìîì ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíîñò³ Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè º âäîñêîíàëåííÿ ïñèõîä³àãíîñòè÷íîãî ³íñòðóìåíòàð³þ ç ìåòîþ
ïðîôåñ³éíîãî äîáîðó êàäð³â. Çã³äíî ç íîðìàòèâíèìè äîêóìåíòàìè ÌÂÑ Óêðà¿íè,
çîêðåìà íàêàçîì ÌÂÑ â³ä 25.12.2015 ¹ 1631 “Ïðî îðãàí³çàö³þ äîáîðó (êîíêóðñó)
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òà ïðîñóâàííÿ ïî ñëóæá³ ïîë³öåéñüêèõ”, êîíêóðñ (äîá³ð) íà ñëóæáó äî ïîë³ö³¿
ïðîâîäèòüñÿ â ê³ëüêà åòàï³â, îäíèì ç ÿêèõ º ïðîâåäåííÿ ïñèõîëîã³÷íîãî òåñòó
äëÿ âèâ÷åííÿ çàãàëüíèõ çä³áíîñòåé êàíäèäàò³â [1; 2]. Âàðòî â³äçíà÷èòè, ùî íå
âèñòà÷àº íàä³éíèõ óêðà¿íîìîâíèõ òåñò³â, ÿê³ ìîãëè á çàñòîñîâóâàòèñÿ ³ç ö³ºþ
ìåòîþ. Òðàäèö³éíî ïñèõîëîãàìè âèêîðèñòîâóþòüñÿ çàðóá³æí³ (çàçâè÷àé ðîñ³éñü-
êîìîâí³) ìåòîäèêè é àäàïòîâàí³ ðîñ³éñüêîþ ìîâîþ àíãëîìîâí³ òåñòè, óêðà¿íîìîâí³
îïèòóâàëüíèêè ïðàêòè÷íî â³äñóòí³ [3–9]. Ïîä³áíó ñèòóàö³þ íå ìîæíà ââàæàòè
çàäîâ³ëüíîþ, îñê³ëüêè íå âñ³ ðåñïîíäåíòè âîëîä³þòü ðîñ³éñüêîþ ìîâîþ äîñòàòíüîþ
ì³ðîþ, äî òîãî æ âèêîðèñòàííÿ ìåíòàëüíî ³íøèõ (÷óæèõ) îñîáèñò³ñíèõ äåñêðèïòîð³â
íåð³äêî ïðèçâîäèòü äî ïîìèëîê ó â³äïîâ³äÿõ ³ íåïðàâèëüíèõ ïñèõîä³àãíîñòè÷íèõ
âèñíîâê³â. Òîìó ïîñòàº ïðîáëåìà óêðà¿íñüêîìîâíî¿ àäàïòàö³¿ äåÿêèõ íàéá³ëüø
âàë³äíèõ ³ íàä³éíèõ îïèòóâàëüíèê³â äëÿ äîñë³äæåííÿ çàãàëüíèõ çä³áíîñòåé. Ìåòîþ
íàóêîâî¿ ñòàòò³ º äîñë³äæåííÿ ìîæëèâîñòåé àäàïòîâàíî¿ óêðà¿íñüêîþ ìîâîþ  âåðñ³¿
ïîøèðåíî¿ ïñèõîä³àãíîñòè÷íî¿ ìåòîäèêè âèçíà÷åííÿ ð³âíÿ ³ ñòðóêòóðè åìîö³éíîãî
³íòåëåêòó – “ÌÅ²” (ðîçðîáíèê Ì. Ìàíîéëîâà).

Ó áàãàòüîõ íàóêîâèõ ïóáë³êàö³ÿõ (Ä. Ãîóëìåí, Ä. Ëþñ³í, Ì. Ìàíîéëîâà,
À. Ïåòðîâñüêà) íàâîäÿòüñÿ ï³äòâåðäæåííÿ òîãî, ùî ñïåöèô³÷íèé ïñèõîëîã³÷íèé
êîíñòðóêò – åìîö³éíèé ³íòåëåêò (Å²) – º âåëüìè âàæëèâèì äëÿ óñï³õó ïðàö³âíèê³â
ð³çíèõ ïðîôåñ³é. Äîñë³äíèêè ñòâåðäæóþòü, ùî ÿêùî ³íòåëåêòóàëüíîþ ðóø³éíîþ
ñèëîþ â á³çíåñ³ XX ñò. áóâ êîåô³ö³ºíò òðàäèö³éíîãî òåñòîìåòðè÷íîãî ³íòåëåêòó
(²Q), òî ó XXI ñò. öå áóäå ñàìå Å² [3–8]. Òàêà ïîçèö³ÿ ï³äòâåðäæóºòüñÿ îãëÿäîì
ïðàêòèêè ïñèõîëîã³÷íî¿ ðîáîòè ó âåëèêèõ îðãàí³çàö³ÿõ, ÿêèé ïîêàçàâ, ùî çäåá³ëü-
øîãî âèêîðèñòîâóºòüñÿ âèì³ðþâàííÿ Å². Öå ïîðîäæóºòüñÿ áàæàííÿì çíàéòè
êîíñòðóêò, ïîâ’ÿçàíèé ³ç ÷àñòêîþ ïðîôåñ³éíîãî óñï³õó, ÿêà íå ïîÿñíþºòüñÿ ïñèõî-
ìåòðè÷íèì ³íòåëåêòîì. Ïðèá³÷íèêè çàñòîñóâàííÿ Å² â á³çíåñ³ âèçíà÷àþòü åìîö³éíèé
³íòåëåêò ÿê ðîçóì³ííÿ âëàñíî¿ ìîòèâàö³¿ òà åìîö³éíîãî ñòàíó, à òàêîæ ñòàíó
³íøèõ ëþäåé [3; 4]. Íà äóìêó äîñë³äíèê³â, åìîö³éíèé ³íòåëåêò â³ä³ãðàº ãîëîâíó
ðîëü ó ïðîáëåìàòèö³ ë³äåðñòâà [5]. Ó äîñë³äæåííÿõ íàâîäÿòüñÿ õàðàêòåðèñòèêè
ëþäåé ³ç âèñîêèì åìîö³éíèì ³íòåëåêòîì. Òàê³ ëþäè áóäóþòü ñò³éê³ø³ ì³æîñîáèñ-
ò³ñí³ ñòîñóíêè, êðàùå ìîæóòü ìîòèâóâàòè ñåáå òà ³íøèõ, àêòèâí³ø³, íîâàòîðñüê³
òà òâîð÷³, åôåêòèâí³ ë³äåðè, êðàùå ïðàöþþòü â óìîâàõ ñòðåñó ³ ñïðàâëÿþòüñÿ ç³
çì³íàìè, ïåðåáóâàþòü ó á³ëüø³é ãàðìîí³¿ ³ç ñîáîþ [6–8].

Äîñë³äíèêè â³äçíà÷àþòü, ùî ÷èì âèùå ó ëþäèíè ïîñàäîâå ïîëîæåííÿ, òèì
âàæëèâ³øèì äëÿ íå¿ ñòàº Å², ñàìå åìîö³éíèé ³íòåëåêò â³äð³çíÿº óñï³øíó êàð’ºðó
â³ä êàð’ºðíîãî çàñòîþ. Ìîæëèâèé íåóñï³õ êåð³âíèêà âèñîêî¿ ëàíêè íàé÷àñò³øå
âèêëèêàíèé íåäîë³êîì åìîö³éíîãî ðîçâèòêó [9; 10]. Íàóêîâà íîâèçíà äîñë³äæåííÿ
ïîëÿãàº â òîìó, ùî íàìè âïåðøå çä³éñíåíî óêðà¿íñüêîìîâíó àäàïòàö³þ îïèòóâàëü-
íèêà ä³àãíîñòèêè åìîö³éíîãî ³íòåëåêòó Ì. Ìàíîéëîâî¿, ïðåäñòàâëåíî ïñèõîìåòðè÷í³
ïîêàçíèêè íîâîãî îïèòóâàëüíèêà ð³âíÿ ³ ñòðóêòóðè åìîö³éíîãî ³íòåëåêòó.

Ìåòîäèêà ä³àãíîñòèêè åìîö³éíîãî ³íòåëåêòó ÌÅ² ðîçðîáëåíà Ì. Ìàíîéëîâîþ
ó 2004–2005 ðîêàõ [10]. Íà ¿¿ äóìêó, åìîö³éíèé ³íòåëåêò – öå çäàòí³ñòü ëþäèíè
äî óñâ³äîìëåííÿ, ïðèéíÿòòÿ òà ðåãóëÿö³¿ åìîö³éíèõ ñòàí³â ³ ïî÷óòò³â ÿê ³íøèõ
ëþäåé, òàê ³ ñâî¿õ âëàñíèõ. Ó ñòðóêòóð³ åìîö³éíîãî ³íòåëåêòó ³ñíóþòü äâà àñïåêòè:
âíóòð³øíüîîñîáèñò³ñíèé ³ ì³æîñîáèñò³ñíèé. Âèõîäÿ÷è ³ç öèõ âèçíà÷åíü, åìîö³éíèé
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³íòåëåêò îïèñóºòüñÿ àâòîðîì ÿê ðåãóëÿö³ÿ âíóòð³øíüî¿ òà çîâí³øíüî¿ ïñèõ³÷íî¿
ä³ÿëüíîñò³ ëþäèíè; Å² – öå çäàòí³ñòü äî ðîçóì³ííÿ ñâî¿õ åìîö³é ³ åìîö³éíèõ
ñòàí³â ïàðòíåð³â ïî ñï³ëêóâàííþ; óïðàâë³ííÿ ñâî¿ìè ä³ÿìè ñòîñîâíî ñâ³äîìî ïî-
ñòàâëåíî¿ ìåòè çàâäÿêè ðåãóëþâàííþ âíóòð³øí³õ ñòàí³â. Ìåòà Å² – öå òðàíñôîð-
ìàö³ÿ òà ïðîãðåñèâíèé ðîçâèòîê åìîö³éíî¿ ñôåðè ñóá’ºêòà. Çàñîáè Å²: à) âíóòð³øí³é
àñïåêò – åìîö³éíèé ïîòåíö³àë îñîáèñòîñò³ (íàêîïè÷óºòüñÿ ç äîñâ³äîì); á) çîâí³øí³é
àñïåêò – îïåðàö³¿ ðåàë³çàö³¿ “òåõí³÷íî¿” ñòîðîíè (ðîçâèâàºòüñÿ ó ïðîöåñ³ ñîö³à-
ë³çàö³¿).

Ðîçðîáëåíà Ì. Ìàíîéëîâîþ ìåòîäèêà ä³àãíîñòèêè Å² º îïèòóâàëüíèêîì,
ùî ñêëàäàºòüñÿ ç 40 òâåðäæåíü. Îáñòåæóâàíîìó ïðîïîíóºòüñÿ îö³íèòè ì³ðó ñâîº¿
çãîäè ç êîæíèì òâåðäæåííÿì çà 5-áàëüíîþ øêàëîþ. Îïèòóâàëüíèê ì³ñòèòü 4
ñóáøêàëè ³ 3 ³íòåãðàëüí³ ³íäåêñè: çàãàëüíîãî ð³âíÿ Å², âèðàæåíîñò³ âíóòð³øíüî-
îñîáèñò³ñíîãî òà ì³æîñîáèñò³ñíîãî àñïåêò³â. Ó ö³ëîìó, îïèòóâàëüíèê Ì. Ìàíîéëîâî¿
áàçóºòüñÿ íà çì³øàí³é ìîäåë³ åìîö³éíîãî ³íòåëåêòó. Ç ìåòîþ ñòàíäàðòèçàö³¿ ÌÅ²
àâòîðîì ìåòîäèêè ïðîâåäåíî äîñë³äæåííÿ íà ðåïðåçåíòàòèâí³é âèá³ðö³ ÷îëîâ³ê³â
³ æ³íîê â³êîì â³ä 17 äî 65 ðîê³â, ÿê³ ïðàöþþòü ó ð³çíèõ ñôåðàõ ïðîôåñ³éíî¿
ä³ÿëüíîñò³. Çàãàëüíèé îáñÿã âèá³ðêè ñêëàâ 719 ðåñïîíäåíò³â. Äëÿ âèÿâëåííÿ
ñòàòåâèõ, â³êîâèõ ³ ïðîôåñ³éíèõ â³äì³ííîñòåé ó õàðàêòåðèñòèêàõ åìîö³éíîãî ³í-
òåëåêòó âèá³ðêà ñòàíäàðòèçàö³¿ áóëà ðîçä³ëåíà íà ï³äãðóïè çà ñòàòòþ, â³êîì, ïðî-
ôåñ³éíîþ ä³ÿëüí³ñòþ, ñòàæåì ðîáîòè. Óñüîãî áóëî âèä³ëåíî 4 â³êîâèõ êàòåãîð³¿:
â³ä 17 äî 55 ðîê³â ³ ñòàðøå. Ñòîñîâíî ðîçïîä³ëó çà êàòåãîð³ÿìè ïðîôåñ³é: ïåäàãîãè,
ìåäè÷í³ ïðàö³âíèêè, ðîá³òíèêè ³ ñëóæáîâö³ ³íøèõ ñïåö³àëüíîñòåé. Ñòàòèñòè÷íèé
àíàë³ç â³äì³ííîñòåé ñåðåäí³õ çíà÷åíü øêàë ìåòîäèêè äîçâîëèâ àâòîðó âèÿâèòè
äåÿê³ òåíäåíö³¿. Íàéá³ëüø ÿâíî ïðîñòåæóþòüñÿ ñòàòåâ³ â³äì³ííîñò³. Âëàñòèâîñò³
åìîö³éíîãî ³íòåëåêòó ìàþòü ð³çíó ì³ðó âèðàæåíîñò³ ó ÷îëîâ³ê³â ³ æ³íîê; â³äïîâ³äíî,
æ³íêè ìàþòü âèù³ ïîêàçíèêè åìîö³éíîãî ³íòåëåêòó í³æ ÷îëîâ³êè. Â³êîâ³ â³äì³í-
íîñò³ â ïîêàçíèêàõ åìîö³éíîãî ³íòåëåêòó ïðîÿâëÿþòüñÿ ìåíøîþ ì³ðîþ. Ó öüîìó
ïëàí³ “êðèòè÷íîþ òî÷êîþ” º ïåðåõ³ä â³ä þíàöüêîãî â³êó äî çð³ëîñò³ [10]. Àíàë³ç
â³äì³ííîñòåé ó ñåðåäí³õ çíà÷åííÿõ åìîö³éíîãî ³íòåëåêòó ñåðåä ïðåäñòàâíèê³â
ð³çíèõ ïðîôåñ³éíèõ ãðóï âèÿâèâ, ùî ïîêàçíèêè åìîö³éíîãî ³íòåëåêòó ïðàö³âíèê³â
ó ñôåð³ “ëþäèíà – ëþäèíà” º âèùèìè, í³æ ó ïðåäñòàâíèê³â ³íøèõ ïðîôåñ³é. Çíà-
÷óùèõ â³äì³ííîñòåé ó ïîêàçíèêàõ åìîö³éíîãî ³íòåëåêòó ïåäàãîã³â ³ ìåäè÷íèõ
ïðàö³âíèê³â íå âèÿâëåíî. Àâòîðîì ìåòîäèêè òàêîæ âèÿâëåí³ çíà÷óù³ â³äì³ííîñò³
õàðàêòåðèñòèê åìîö³éíîãî ³íòåëåêòó â ïåäàãîã³â ³ç ð³çíèì ñòàæåì ðîáîòè ³ ð³çíîþ
ì³ðîþ çàäîâîëåíîñò³ ïðàöåþ. Äëÿ âèçíà÷åííÿ íîðìàòèâíèõ çíà÷åíü ³ ïåðåâîäó
ñèðèõ áàë³â ó ñòàíäàðòí³ íàéá³ëüø çíà÷óùèìè âèÿâèëèñÿ â³äì³ííîñò³ çà ãåíäåðíèìè
îçíàêàìè [10].

Ç ìåòîþ åêñïåðèìåíòàëüíîãî äîñë³äæåííÿ ïñèõîä³àãíîñòè÷íèõ ìîæëèâîñòåé
ìåòîäèêè ÌÅ² òà ¿¿ óêðà¿íñüêîìîâíî¿ àäàïòàö³¿ âèêîðèñòàíî ðåçóëüòàòè îïèòóâàííÿ
ïðàö³âíèê³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ó 2018 ðîö³. Äëÿ òåñòóâàííÿ áóëè
â³ä³áðàí³ ïðàö³âíèêè, ÿêèõ ïîâàæàþòü ó êîëåêòèâ³ òà ÿêèì ïðèòàìàíí³ âèñîê³
ìîðàëüíî-ä³ëîâ³ ÿêîñò³. Òåñòóâàííÿ çä³éñíþâàëîñÿ ó 23 îáëàñòÿõ êðà¿íè, çàãàëîì
îáñòåæåíî 390 ðåñïîíäåíò³â.

© Barko Vadym I., Kyriienko Liudmyla, Barko Vadym V., 2019
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Çà äîïîìîãîþ òðüîõ ô³ëîëîã³â òà ïñèõîëîã³â Äåðæàâíîãî íàóêîâî-äîñë³äíîãî
³íñòèòóòó ÌÂÑ Óêðà¿íè ðîçðîáëåíî óêðà¿íîìîâíèé âàð³àíò îïèòóâàëüíèêà, òåêñò
ÿêîãî ìàêñèìàëüíî íàáëèæåíèé äî çì³ñòó îðèã³íàëüíî¿ âåðñ³¿, â ÿê³é
âèêîðèñòîâóâàëèñÿ òðàäèö³éí³ äëÿ óêðà¿íñüêî¿ ìîâè îñîáèñò³ñí³ äåñêðèïòîðè. Ç
ìåòîþ ïåðåâ³ðêè íàä³éíîñò³ òà âàë³äíîñò³ îïèòóâàëüíèêà çä³éñíåíî â³äïîâ³äí³
ðîçðàõóíêè. Ó ïðîöåñ³ óêðà¿íîìîâíî¿ àäàïòàö³¿ îòðèìàíî äàí³ ñòîñîâíî òðüîõ
àñïåêò³â íàä³éíîñò³: ðåòåñòîâî¿, íàä³éíîñò³ ïàðàëåëüíèõ ôîðì ³ âíóòð³øíüî¿ óçãîä-
æåíîñò³.

Ðåòåñòîâà íàä³éí³ñòü âèðàæàºòüñÿ ÷åðåç êîåô³ö³ºíò êîðåëÿö³¿ ì³æ äâîìà
ïîñë³äîâíèìè òåñòóâàííÿìè ç ³íòåðâàëîì ó 2–3 òèæí³; âîíà ñòàíîâèòü: äëÿ øêàëè
1 – 0,70; øêàëè 2 – 0,84; øêàëè 3 – 0,67; øêàëè 4 – 0,80 (N = 440; ð = 0,01). Ö³
çíà÷åííÿ çàäîâîëüíÿþòü íàÿâí³ ïñèõîìåòðè÷í³ âèìîãè.

Äëÿ ÷àñòèíè îáñòåæóâàíèõ, ÿê³ îäíàêîâî äîáðå âîëîä³þòü óêðà¿íñüêîþ òà
ðîñ³éñüêîþ ìîâàìè, ïðîïîíóâàëèñÿ ð³çíîìîâí³ âàð³àíòè îïèòóâàëüíèêà, ÿê³
ðîçãëÿäàëèñü ÿê ïàðàëåëüí³ ôîðìè. Êîåô³ö³ºíòè êîðåëÿö³¿ (îäåðæàí³ ïðè òåñòóâàíí³
ç äâîòèæíåâèì ³íòåðâàëîì) âèÿâèëèñü òàêèìè: äëÿ øêàëè 1 – 0,73; øêàëè 2 –
0,80; øêàëè 3 – 0,71; øêàëè 4 – 0,77 (N = 390; ð = 0,01). Òàêèì ÷èíîì, íàä³éí³ñòü
ïàðàëåëüíèõ ôîðì º ö³ëêîì çàäîâ³ëüíîþ.

Ïðè ïåðåâ³ðö³ çà äîïîìîãîþ t-êðèòåð³þ Ñò’þäåíòà íå çàô³êñîâàíî çíà÷óùèõ
â³äì³ííîñòåé ì³æ ðîçïîä³ëîì òåñòîâèõ ïîêàçíèê³â çà îáîìà ôîðìàìè (óêðà¿íñüêî-
³ ðîñ³éñüêîìîâíîþ). Íå âñòàíîâëåíî çíà÷óùèõ â³äì³ííîñòåé ³ ïðè ïåðåâ³ðö³ çà
äîïîìîãîþ êðèòåð³þ Ï³ðñîíà ÷2. Îòæå, óêðà¿íîìîâíó ³ ðîñ³éñüêîìîâíó âåðñ³¿
îïèòóâàëüíèêà ìîæíà ââàæàòè ïðàêòè÷íî òîòîæíèìè. Ç ìåòîþ ïåðåâ³ðêè
âíóòð³øíüî¿ óçãîäæåíîñò³ çàâäàíü îïèòóâàëüíèêà ðîçðàõîâóâàâñÿ êîåô³ö³ºíò á-
Êðîíáàõà (òàáë. 1). Óñ³ îòðèìàí³ ïîêàçíèêè ìîæíà ââàæàòè äîïóñòèìèìè â àñïåêò³
âèìîã äî ïñèõîä³àãíîñòè÷íîãî ³íñòðóìåíòàð³þ.

Òàáëèöÿ 1

Êîåô³ö³ºíòè á-Êðîíáàõà äëÿ îïèòóâàëüíèêà ÌÅ²

Шкали 1 2 3 4
α 0,69 0,74 0,62 0,63

Òàêèì ÷èíîì, îòðèìàí³ ðåçóëüòàòè ñâ³ä÷àòü ïðî çàäîâ³ëüíó íàä³éí³ñòü ³
âíóòð³øíþ óçãîäæåí³ñòü óêðà¿íîìîâíîãî îïèòóâàëüíèêà ÌÅ².

Ç ìåòîþ äîñë³äæåííÿ êîíñòðóêòíî¿ âàë³äíîñò³ àäàïòîâàíîãî ÌÅ² ïðîâåäåíå
ïîð³âíÿííÿ äàíèõ, îòðèìàíèõ ïðè âèêîðèñòàíí³ öüîãî îïèòóâàëüíèêà, ç
ðåçóëüòàòàìè ³íøèõ ìåòîäèê ä³àãíîñòèêè Å². Âèÿâëåíî êîðåëÿö³¿ ï³äñóìêîâîãî
ðåçóëüòàòó ÌÅ² ç ³íòåãðàëüíèìè ³íäåêñàìè Å² çà â³äîìèìè ìåòîäèêàìè îö³íêè
åìîö³éíîãî ³íòåëåêòó MSCEIT (Äæ. Ìåéåð, Ï. Ñåëîâåé) ³ Ì. Õîëëà (r = 0,57;
ð = 0,05 ³ r = 0,61; ð = 0,01 â³äïîâ³äíî). Îêð³ì öüîãî îòðèìàíî êîðåëÿö³¿ øêàë
ÌÅ² ç øêàëàìè â³äîìîãî îïèòóâàëüíèêà åìîö³éíîãî ³íòåëåêòó Åì²í (Ä. Ëþñ³í)
(òàáë. 2).

© Barko Vadym I., Kyriienko Liudmyla, Barko Vadym V., 2019
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Òàáëèöÿ 2

Êîðåëÿö³¿ øêàë îïèòóâàëüíèêà ÌÅ² òà Åì²í

Ïðèì³òêà: * ð = 0,05;  ** ð = 0,01. N = 280.
Øêàëè Åì²í: 1 – ðîçóì³ííÿ âëàñíèõ åìîö³é, 2 – óïðàâë³ííÿ âëàñíèìè åìîö³ÿìè, 3 –

ðîçóì³ííÿ ÷óæèõ åìîö³é, 4 – óïðàâë³ííÿ ÷óæèìè åìîö³ÿìè, 5 – êîíòðîëü åêñïðåñ³¿, 6 –
ì³æîñîáèñò³ñíèé êîìïîíåíò, 7 – âíóòð³øíüîîñîáèñò³ñíèé êîìïîíåíò, 8 – ðîçóì³ííÿ åìîö³é, 9 –
óïðàâë³ííÿ åìîö³ÿìè, 10 – çàãàëüíèé ïîêàçíèê Å².

Øêàëè ÌÅ²: 1 – óñâ³äîìëåííÿ ñâî¿õ åìîö³é ³ ïî÷óòò³â, 2 – óïðàâë³ííÿ ñâî¿ìè åìîö³ÿìè
òà ïî÷óòòÿìè, 3 – óñâ³äîìëåííÿ åìîö³é ³ ïî÷óòò³â ³íøèõ, 4 – óïðàâë³ííÿ åìîö³ÿìè òà ïî÷óòòÿìè
³íøèõ.

Äëÿ âèçíà÷åííÿ îñîáëèâîñòåé âèá³ðêè ïðàö³âíèê³â ïîë³ö³¿ îòðèìàí³ â ïðîöåñ³
ïñèõîä³àãíîñòè÷íîãî òåñòóâàííÿ îö³íêè áóëè ïðîàíàë³çîâàí³ çà äîïîìîãîþ
ñòàòèñòè÷íèõ ìåòîä³â. Ó òàáëèöÿõ 3–4 íàâåäåíî ñåðåäíüîíîðìàòèâí³ ñòàòèñòè÷í³
ïîêàçíèêè çà ìåòîäèêîþ ÌÅ², îòðèìàí³ íà âèá³ðö³ ÷îëîâ³ê³â ³ æ³íîê.

Òàáëèöÿ 3

Ñòàòèñòè÷í³ ïîêàçíèêè, îòðèìàí³ ó ïðîöåñ³ òåñòóâàííÿ ïðàö³âíèê³â ïîë³ö³¿
(çàãàëüíà âèá³ðêà, ÷îëîâ³êè; N = 310)

Ïðèì³òêà: êóðñèâîì âèä³ëåíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,05). Øêàëè ÌÅ²: 1 – óñâ³äîìëåííÿ ñâî¿õ åìîö³é ³ ïî÷óòò³â, 2 – óïðàâë³ííÿ
ñâî¿ìè åìîö³ÿìè òà ïî÷óòòÿìè, 3 – óñâ³äîìëåííÿ åìîö³é ³ ïî÷óòò³â ³íøèõ, 4 – óïðàâë³ííÿ
åìîö³ÿìè òà ïî÷óòòÿìè ³íøèõ, 5 – âíóòð³øíüîîñîáèñò³ñíèé àñïåêò, 6 – ì³æîñîáèñò³ñíèé àñïåêò,

7 – ³íòåãðàëüíèé ³íäåêñ.
Òàáëèöÿ 4

Ñòàòèñòè÷í³ ïîêàçíèêè, îòðèìàí³ ó ïðîöåñ³ òåñòóâàííÿ ïðàö³âíèê³â ïîë³ö³¿
(çàãàëüíà âèá³ðêà, æ³íêè; N = 80)

Номери 
шкал 1 2 3 4 5 6 7

M 6,99 3,47 5,33 1,98 4,06 3,82 4,77 

 3,35 4,67 3,54 3,67 4,55 5,71 8,11 

© Barko Vadym I., Kyriienko Liudmyla, Barko Vadym V., 2019

Шкали ЕмІн Шкали 
МЕІ  1 2 3 4 5 6 7 8 9 10 

1 0,43** 0,26* 0,38** 0,22 0,21 0,17 0,33* 0,25* 0,32* 0,40* 

2 0,10 0,06 0,16 0,31* 0,23 0,21 0,12 0,34* 0,39** 0,39** 

3 0,38** 0,32* 0,24 0,54** 0,38** 0,07 0,25* 0,20 0,32* 0,38** 

4 0,32* 0,23 0,34* 0,25* 0,10 0,40** 0,21 0,35* 0,14 0,33* 

Номери 
шкал 1 2 3 4 5 6 7

M 5,96 2,18 5,29 1,08 3,12 3,58 4,34 

 3,66 4,44 3,51 3,95 5,20 6,34 9,06 




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Ïðèì³òêà: êóðñèâîì âèä³ëåíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,05). Øêàëè ÌÅ²: 1 – óñâ³äîìëåííÿ ñâî¿õ åìîö³é ³ ïî÷óòò³â, 2 – óïðàâë³ííÿ
ñâî¿ìè åìîö³ÿìè òà ïî÷óòòÿìè, 3 – óñâ³äîìëåííÿ åìîö³é ³ ïî÷óòò³â ³íøèõ, 4 – óïðàâë³ííÿ
åìîö³ÿìè òà ïî÷óòòÿìè ³íøèõ, 5 – âíóòð³øíüîîñîáèñò³ñíèé àñïåêò, 6 – ì³æîñîáèñò³ñíèé àñïåêò,

7 – ³íòåãðàëüíèé ³íäåêñ.

ßê âèäíî ç òàáëèöü, æ³íêè ìàþòü âèù³ ïîêàçíèêè åìîö³éíîãî ³íòåëåêòó ó
ïîð³âíÿíí³ ç ÷îëîâ³êàìè (çà øêàëàìè 1, 2, 4, 5), ùî ìîæå ïîÿñíþâàòèñÿ âïëèâîì
íà ñòàíîâëåííÿ åìîö³éíîãî ³íòåëåêòó òèïîâèõ “æ³íî÷èõ ðèñ” – ñåíçèòèâíîñò³,
åìîòèâíîñò³, åìïàò³¿ òîùî. Ùîïðàâäà, ³íòåãðàëüíèé ³íäåêñ åìîö³éíîãî ³íòåëåêòó
æ³íîê íåçíà÷íî ïåðåâèùóº ïîêàçíèê ÷îëîâ³ê³â (4,77 ïðîòè 4,34). Òàêèì ÷èíîì,
îòðèìàí³ ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè äëÿ çàãàëüíî¿ âèá³ðêè ìîæíà ââàæàòè
åòàëîííèìè ïðè òåñòóâàíí³ ïðàö³âíèê³â ïîë³ö³¿ ó ïðîöåñ³ ïðîôåñ³éíîãî äîáîðó íà
ñëóæáó äî ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè (òàáëèöÿ 5). Âèõîäÿ÷è ç
íàøèõ ðîçðàõóíê³â, ³íòåãðàëüíèé ³íäåêñ ñòàíîâèòü ïîêàçíèê 4,52 áàë³â (ñòàíäàðòíå
â³äõèëåííÿ – 8,64). Çàô³êñîâàíî ì³í³ìàëüíå çíà÷åííÿ çà øêàëîþ 5 (“13) ³
ìàêñèìàëüíå çà øêàëîþ 6 (+15). Ó á³ëüøîñò³ âèïàäê³â (78 % îïèòàíèõ) ä³àïàçîí
ñåðåäí³õ çíà÷åíü çà øêàëàìè ìåòîäèêè êîëèâàºòüñÿ â³ä 0  äî 6,0 áàë³â. Áàëè
íèæ÷å òà âèùå çàçíà÷åíîãî ä³àïàçîíó ìîæíà ââàæàòè íèçüêèìè òà âèñîêèìè
â³äïîâ³äíî, íåçàëåæíî â³ä îñâ³òíüîãî ð³âíÿ ðåñïîíäåíòà. Äëÿ ðîçïîä³ëó ðåñïîíäåíò³â
íà ãðóïè çà ñòóïåíåì ðîçâèòêó Å² íà îñíîâ³ íåë³í³éíî¿ ñòàíäàðòèçàö³¿
ðåêîìåíäóºòüñÿ îòðèìàí³ (çã³äíî ç êëþ÷åì) “ñèð³” áàëè ïåðåâîäèòè ó ð³âí³ Å² íà
îñíîâ³ ïîðÿäêîâî¿ øêàëè: 5-é (äóæå âèñîêèé ð³âåíü Å²) – á³ëüøå 6 ñèðèõ áàë³â; 4-
é (âèñîêèé ð³âåíü) – 4–5  ñèðèõ áàë³â; 3-é (ïðîì³æíèé ð³âåíü) – 2–3 ñèðèõ áàë³â;
2-é (çíèæåíèé ð³âåíü) – 0–1 ñèðèõ áàë³â; 1-é (äóæå íèçüêèé ð³âåíü) – ìåíøå 0
ñèðèõ áàë³â (â³ä’ºìíå çíà÷åííÿ).

Îòðèìàí³ ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè íà âèá³ðö³ ïðàö³âíèê³â ïîë³ö³¿
ñâ³ä÷àòü ïðî ðîçõîäæåííÿ “áàçîâèõ” òà “åìï³ðè÷íèõ” îö³íîê.

Òàáëèöÿ 5

Ïîð³âíÿííÿ ñåðåäíüîíîðìàòèâíèõ ïîêàçíèê³â,
îòðèìàíèõ ó ïðîöåñ³ óêðà¿íñüêîìîâíî¿ àäàïòàö³¿ îïèòóâàëüíèêà ÌÅ²

à) åìï³ðè÷í³ ñòàòèñòè÷í³ äàí³ (N = 390)

á) áàçîâ³ ñòàòèñòè÷í³ äàí³ (îòðèìàí³ Ì. Ìàíîéëîâîþ) (N = 719)

© Barko Vadym I., Kyriienko Liudmyla, Barko Vadym V., 2019

Номери 
шкал 1 2 3 4 5 6 7

M 6,63 3,21 5,30 1,52 3,55 3,61 4,52 

 3,01 4,89 3,21 3,95 5,02 5,98 8,64 

1 2 3 4

M 6,33 3,96 3,92 0,45

3,49 5,28 3,85 3,63




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Ïðèì³òêà: êóðñèâîì âèä³ëåíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,05). Øêàëè ÌÅ²: 1 – óñâ³äîìëåííÿ ñâî¿õ åìîö³é ³ ïî÷óòò³â, 2 – óïðàâë³ííÿ
ñâî¿ìè åìîö³ÿìè òà ïî÷óòòÿìè, 3 – óñâ³äîìëåííÿ åìîö³é ³ ïî÷óòò³â ³íøèõ, 4 – óïðàâë³ííÿ
åìîö³ÿìè òà ïî÷óòòÿìè ³íøèõ, 5 – âíóòð³øíüîîñîáèñò³ñíèé àñïåêò, 6 – ì³æîñîáèñò³ñíèé àñïåêò,
7 – ³íòåãðàëüíèé ³íäåêñ (ó Ìàíîéëîâî¿ áàçîâ³ ñòàòèñòè÷í³ äàí³ çà øêàëàìè 5–7 â³äñóòí³).

Àíàë³çóþ÷è ïîêàçíèêè òàáëèö³, çàóâàæèìî, ùî çà á³ëüø³ñòþ øêàë (1, 3, 4)
çàô³êñîâàíî äåÿê³ â³äì³ííîñò³ ì³æ áàçîâèìè äàíèìè, ïðåäñòàâëåíèìè ó äîñë³ä-
æåííÿõ Ì. Ìàíîéëîâî¿, ³ òèìè, ùî îòðèìàí³ âíàñë³äîê âëàñíîãî åìï³ðè÷íîãî äî-
ñë³äæåííÿ. Òàê, ñåðåäí³ ïîêàçíèêè çà çàçíà÷åíèìè øêàëàìè (îêð³ì äðóãî¿) ó
ïðàö³âíèê³â ïîë³ö³¿ äåùî âèù³ â³ä íîðìàòèâíèõ. Íàÿâí³ ðåçóëüòàòè íå ñóïåðå÷àòü
î÷³êóâàííÿì, çîêðåìà âèñîê³ îö³íêè çà øêàëàìè 3 ³ 4 (ì³æîñîáèñò³ñíèé êîìïîíåíò
Å²) ñâ³ä÷àòü ïðî âàæëèâ³ñòü äëÿ ïðàö³âíèê³â ïîë³ö³¿ ðèñ, ÿê³ äîçâîëÿþòü äîáðå
ðîçóì³òè åìîö³¿ ³íøèõ ³ ñêåðîâóâàòè ¿õ. Äëÿ ïðàö³âíèê³â ïîë³ö³¿ ç ðîçâèíóòèì
ì³æîñîáèñò³ñíèì êîìïîíåíòîì Å² âëàñòèâ³ êîìóí³êàáåëüí³ñòü, àêòèâí³ñòü, åêñ-
òðàâåðñ³ÿ, ñïîíòàíí³ñòü. Òàê³ îñîáè âì³þòü ëåãêî òà øâèäêî âñòóïàòè ó êîíòàêòè,
ìàþòü êîìóí³êàòèâíèé äîñâ³ä. Âèñîê³ ñåðåäí³ çíà÷åííÿ çà øêàëîþ 1 â³äîáðàæàþòü
çäàòí³ñòü äî ðîçóì³ííÿ âëàñíèõ åìîö³é ³ ïî÷óòò³â. Äîâîë³ âèñîê³ îö³íêè çà ö³ºþ
øêàëîþ âêàçóþòü íà äîñâ³ä÷åí³ñòü, â³äïîâ³äàëüí³ñòü, ñòðèìàí³ñòü, ïîì³ðêîâàí³ñòü,
åìîö³éíó çð³ë³ñòü, çäàòí³ñòü îá’ºêòèâíî îö³íþâàòè ñèòóàö³¿. Îòðèìàí³ ðåçóëüòàòè,
íà íàøó äóìêó, â³äîáðàæàþòü ïðîôåñ³éíî âàæëèâ³ ÿêîñò³, âëàñòèâ³ åôåêòèâíèì
ïîë³öåéñüêèì.

Âíóòð³øíÿ óçãîäæåí³ñòü øêàë óêðà¿íîìîâíîãî îïèòóâàëüíèêà âèçíà÷àëàñÿ
çà äîïîìîãîþ êîðåëÿö³éíîãî àíàë³çó íà çàãàëüí³é âèá³ðö³ îáñòåæóâàíèõ (òàáë. 6).

Òàáëèöÿ 6

²íòåðêîðåëÿö³¿ øêàë îïèòóâàëüíèêà ÌÅ²

ßê âèäíî ç òàáëèö³, óñ³ øêàëè îïèòóâàëüíèêà ìàþòü çíà÷óù³ ïîçèòèâí³
âçàºìîçâ’ÿçêè îäíà ç îäíîþ, à òàêîæ ç ³íòåãðàëüíèì ïîêàçíèêîì (â îñòàííüîìó
âèïàäêó âîíè êîëèâàþòüñÿ â³ä 0,62 äî 0,75). Çàçíà÷åí³ õàðàêòåðèñòèêè äîçâîëÿþòü
âèêîðèñòîâóâàòè àäàïòîâàíèé îïèòóâàëüíèê ÌÅ² ÿê ïñèõîä³àãíîñòè÷íèé ³íñòðóìåíò
äëÿ îö³íêè ð³âíÿ ³ ñòðóêòóðè Å².

Íàìè ïðîâåäåíèé àíàë³ç â³äì³ííîñòåé ñåðåäí³õ çíà÷åíü åìîö³éíîãî ³íòåëåêòó
â êåð³âíèê³â ïîë³öåéñüêèõ ï³äðîçä³ë³â. Òàê, çà äîïîìîãîþ îïèòóâàëüíèêà îáñòåæåíî
78 êåð³âíèê³â ïîë³öåéñüêèõ ï³äðîçä³ë³â ÷îëîâ³÷î¿ ñòàò³. Äîñë³äæåííÿ âèÿâèëî,
ùî óñåðåäíåí³ ³íòåãðàëüí³ ïîêàçíèêè åìîö³éíîãî ³íòåëåêòó êåð³âíèê³â º äåùî
âèùèìè (5,68 ïðîòè 4,31; ð = 0,01), í³æ ó ïðåäñòàâíèê³â ³íøèõ ïðîôåñ³é (ïîð³â-
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Шкали 1 2 3 4 Інтегральний 
показник 

1 1 0,35 0,28 0,29 0,68 

2 0,35 1 0,31 0,33 0,75 

3 0,28 0,31 1 0,26 0,62 

4 0,29 0,33 0,26 1 0,63 

Інтегральний 
показник 0,68 0,75 0,62 0,63 1 
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íÿííÿ çä³éñíþâàëîñü ³ç äàíèìè ùîäî åìîö³éíîãî ³íòåëåêòó ïåäàãîã³÷íèõ ³ ìåäè÷íèõ
ïðàö³âíèê³â).

Íàìè òàêîæ âèÿâëåí³ çíà÷óù³ â³äì³ííîñò³ õàðàêòåðèñòèê åìîö³éíîãî ³íòåëåêòó
ó ïðàâîîõîðîíö³â ³ç ð³çíèì ñòàæåì ðîáîòè (ð = 0,01). Òàê, ó ãðóï³ êåð³âíèê³â ³ç
âåëèêèì ñòàæåì ðîáîòè (á³ëüøå 8 ðîê³â) ïðîñòåæóºòüñÿ çíèæåííÿ ïîêàçíèê³â
âíóòð³øíüîîñîáèñò³ñíîãî àñïåêòó åìîö³éíîãî ³íòåëåêòó, ó ïîð³âíÿíí³ ç ìåíø
äîñâ³ä÷åíèìè êîëåãàìè (ñòàæ 3–4 ðîêè). Âñòàíîâëåíî, ùî äîñâ³ä÷åí³ êåð³âíèêè
íåäîñòàòíüî ÷³òêî óñâ³äîìëþþòü âëàñí³ ïî÷óòòÿ, ÷àñòî íå ñïðèéìàþòü ¿õ, â³ä÷óâàþòü
òðóäíîù³ â óïðàâë³íí³ ñâî¿ìè åìîö³ÿìè ³ ðîçóì³íí³ ïî÷óòò³â ³íøèõ. Òàêèì ÷èíîì,
äåÿê³ ïîêàçíèêè âíóòð³øíüî- ³ ì³æîñîáèñò³ñíîãî àñïåêò³â ìåòîäèêè ä³àãíîñòèêè
åìîö³éíîãî ³íòåëåêòó ìîæóòü ñëóæèòè ³íäèêàòîðàìè äëÿ âèÿâëåííÿ òåíäåíö³é äî
åìîö³éíîãî âèãîðàííÿ (òàáë. 7).

Òàáëèöÿ 7

Àáñîëþòí³ ïîêàçíèêè òà â³äì³ííîñò³ ñåðåäí³õ çíà÷åíü øêàë Å²
ó êåð³âíèê³â ³ç ð³çíèì ñòàæåì ïðîôåñ³éíî¿ ä³ÿëüíîñò³

Ïðèì³òêà: êóðñèâîì ïîçíà÷åíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,01; ð = 0,001).

Ïîð³âíÿííÿ ïîêàçíèê³â ìåòîäèêè íà âèá³ðêàõ ñëóõà÷³â ìàã³ñòðàòóðè ³
ïðàöþþ÷èõ êåð³âíèê³â äîçâîëèëî âèÿâèòè, ùî ó ñëóõà÷³â ìåíø âèðàæåí³
ì³æîñîáèñò³ñí³ õàðàêòåðèñòèêè åìîö³éíîãî ³íòåëåêòó (òàáë. 8).

Òàáëèöÿ 8

Ñòàòèñòè÷íî çíà÷óù³ â³äì³ííîñò³ ñåðåäí³õ çíà÷åíü øêàë ìåòîäèêè ÌÅ²
ó êåð³âíèê³â ³ ñëóõà÷³â

Шкала 

Середні та 
стандартні 
відхилення 
(керівники) 

Середні та 
стандартні 
відхилення 

(слухачі) 

Значення 
t-критерію 
Стьюдента 

Рівень 
статистичної 
значущості 

3. Розуміння почуттів
та емоцій інших людей 5,56±3,80 3,23±3,75 2,86 0,01 

4. Управління почуттями та
емоціями інших людей 1,94±4,61 1,04±3,84 2,07 0,01 

Шкала 

Середні та 
стандартні 
відхилення 

(менш 
досвідчені) 

Середні та 
стандартні 
відхилення 

(більш 
досвідчені) 

Значення  
t-критерію 
Стьюдента 

Рівень 
статистичної 
значущості 

1. Усвідомлення своїх почуттів і
емоцій 7,02±3,32 5,73±3,49 2,59 0,01 

2. Управління своїми почуттями
та емоціями 3,86±3,98 0,53 ±3,68 2,50 0,01 

3. Розуміння почуттів
і емоцій інших людей 5,66±3,98 3,92±3,85 3,35 0,001 

4. Управління почуттями
та емоціями інших людей 1,10±3,98 0,85±3,83 1,65 0,10 
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Ïðèì³òêà: êóðñèâîì ïîçíà÷åíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,01).

Î÷åâèäíî, ùî ñëóõà÷³ íå ìàþòü íåîáõ³äíèõ äëÿ êåð³âíèêà êîìóí³êàòèâíèõ
³ óïðàâë³íñüêèõ óì³íü, ïîâ’ÿçàíèõ ³ç ðîçóì³ííÿì ïî÷óòò³â ³ åìîö³é ³íøèõ òà
ìîæëèâ³ñòþ óïðàâë³ííÿ ñòàíîì ëþäèíè ç ìåòîþ ãàðìîí³çàö³¿ ñòîñóíê³â. Öå ñâ³ä÷èòü
ïðî òå, ùî ì³æîñîáèñò³ñíèé àñïåêò åìîö³éíîãî ³íòåëåêòó ïîñòóïîâî ôîðìóºòüñÿ
ó ïðîôåñ³éí³é ä³ÿëüíîñò³ óïðîäîâæ ðîê³â óïðàâë³íñüêî¿ ä³ÿëüíîñò³. Öåé ôàêò
ï³äòâåðäæóº çíà÷óù³ñòü àêòèâíèõ ìåòîä³â ñîö³àëüíî-ïñèõîëîã³÷íîãî íàâ÷àííÿ äëÿ
ðîçâèòêó åìîö³éíîãî ³íòåëåêòó ñëóõà÷³â.

Íàâåäåìî ³íñòðóêö³þ ³ òåêñò àäàïòîâàíîãî îïèòóâàëüíèêà ÌÅ².
²íñòðóêö³ÿ: “Ïðî÷èòàéòå óâàæíî íàâåäåí³ òâåðäæåííÿ é îö³í³òü ¿õ çà ï’ÿòèáàëüíîþ øêàëîþ.

Êîæíîìó òâåðäæåííþ ïðèïèñóéòå áàë, ÿêèé íàéá³ëüøå ï³äõîäèòü îñîáèñòî Âàì çà íàñòóïíîþ
øêàëîþ: 5 – çàâæäè, 4 – íàé÷àñò³øå, 3 – ³íîä³, 2 – ð³äêî, 1 – í³êîëè”.

Òåêñò îïèòóâàëüíèêà
1. ß ÷³òêî óñâ³äîìëþþ ñâî¿ ïî÷óòòÿ òà åìîö³¿.
2. Ó ìî¿õ ïóáë³÷íèõ âèñòóïàõ â³äñóòí³ åìîö³¿.
3. Ìîÿ ñïîíòàííà ïîâåä³íêà íå çàâàæàº ìåí³ äîñÿãàòè îáðàíî¿ ìåòè.
4. Ó êîíôë³êòíèõ ñèòóàö³ÿõ ÿ ïðèõîâóþ ñâî¿ åìîö³¿ òà ïî÷óòòÿ.
5. ß óâàæíî âèñëóõîâóþ ïàðòíåð³â ïî ñï³ëêóâàííþ.
6. Ó êîíôë³êòí³é ñèòóàö³¿ íåîáõ³äíî â³äðàçó ïðèéìàòè ð³øåííÿ.
7. ß íàìàãàþñÿ ìåíøå âïëèâàòè íà â÷èíêè ³ ïî÷óòòÿ ³íøèõ ëþäåé.
8. ß ââàæàþ çà êðàùå êîíòðîëþâàòè ëþäåé.
9. ß ð³âíîþ ì³ðîþ óñâ³äîìëþþ ñâîþ âðàçëèâ³ñòü ³ ñâîþ ñèëó.
10. Ìåí³ âàæëèâà äóìêà ëþäåé, ÿêùî ÿ äàþ âîëþ ïî÷óòòÿì.
11. Ìåí³ âäàºòüñÿ êîíòðîëþâàòè ñâî¿ ïî÷óòòÿ, íàâ³òü êîëè ÿ ñåðäèòèé àáî çàñìó÷åíèé.
12. Ïðè ñï³ëêóâàíí³ ç íà÷àëüñòâîì ÿ í³ÿêîâ³þ ³ äóìàþ ò³ëüêè ïðî òå, ùîá ñêîð³øå

çàê³í÷èëàñÿ ðîçìîâà.
13. ß çîñåðåäæåíèé íà ïî÷óòòÿõ ³íøèõ.
14. Ðîçá³æíîñò³ ó ñòîñóíêàõ ÿ íàìàãàþñü óñóâàòè â³äðàçó, ùîéíî ¿õ âèÿâèâ.
15. ß äîçâîëÿþ ï³äëåãëèì óçÿòè íà ñåáå êåð³âíó ðîëü ³ ïðè öüîìó ¿õ íå êîíòðîëþþ.
16. Ìåí³ âëàñòèâî âèêîðèñòîâóâàòè âëàäó, ùî íàëåæèòü çà ïîñàäîþ.
17. Ìåí³ âäàºòüñÿ ïðèõîâóâàòè íåïðèÿçíü äî ïîãàíî¿ ëþäèíè.
18. Ïðè ñï³ëêóâàíí³ ç êîëåãàìè ÿ ìîæó äóìàòè ïðî ñâîº.
19. Â óñ³õ ñèòóàö³ÿõ ÿ â³äêðèòî âèðàæàþ ñâî¿ ïî÷óòòÿ.
20. Ïîëîìêà ïîáóòîâî¿ òåõí³êè ìîæå çìóñèòè ìåíå ðîçãóáèòèñÿ, âïàñòè ó â³ä÷àé.
21. ß ñï³ëêóþñÿ ç ³íøèìè òàê, ùîá âîíè ìîãëè ïèøàòèñÿ ñâî¿ìè óñï³õàìè.
22. ß íå çâåðòàþ óâàãó íà ïñèõîëîã³÷í³ ñòàíè êîëåã ïðè äîñÿãíåíí³ ñï³ëüíèõ ö³ëåé.
23. ß äîïîìàãàþ ³íøèì êðàùå çðîçóì³òè ñåáå.
24. Ó ñï³ëêóâàíí³ ÿ çîñåðåäæóþñÿ íà ìåò³, à íå íà ïî÷óòòÿõ.
25. ß ëåãêî âèðàæàþ ñèìïàò³þ äî ³íøî¿ ëþäèíè.
26. Áëèçüê³ ëþäè ÷àñòî ãîâîðÿòü ìåí³: ðîçñëàáñÿ.
27. ß â³ëüíî âèðàæàþ ñâî¿ ïî÷óòòÿ.
28. ß â³ä÷óâàþ íåâïåâíåí³ñòü ó ñï³ëêóâàíí³ ç ëþäüìè.
29. ß ðîçóì³þ ÷óæ³ ïî÷óòòÿ, íàâ³òü ÿêùî äèñêóñ³ÿ ïðîõîäèòü íà ï³äâèùåíèõ òîíàõ.
30. Ìåí³ áàéäóæ³ ïî÷óòòÿ ³íøèõ, ùî âèíèêàþòü ï³ä ÷àñ ñï³ëüíî¿ ðîáîòè.
31. ß ï³äáàäüîðþþ ³íøèõ, ùîá âîíè ðîáèëè ðîáîòó êðàùå.
32. Ìåí³ ñêëàäíî âèñëîâèòèñÿ ùîäî ïîâåä³íêè ³íøî¿ ëþäèíè, ÿêà çàâàæàº ìåí³.
33. ß äîâ³ðÿþ ñâî¿ì ïî÷óòòÿì, êîëè ïðèéìàþ ñåðéîçí³ ð³øåííÿ.
34. Ìåí³ âàæêî äèâèòèñÿ â î÷³ ìàëîçíàéîì³é ëþäèí³.
35. ß ùèðèé, êîëè ãîâîðþ ïðî ñâî¿ ïî÷óòòÿ ³ íàì³ðè ç ³íøèìè.
36. Êîëè ÿ âèðàæàþ ïàðòíåðîâ³ åìîö³éíó ï³äòðèìêó, â³í, çàçâè÷àé, öüîãî íå ñïðèéìàº ³

íå â³ä÷óâàº.
37. Ìåí³ âàæëèâî çíàòè, ÿê³ ïî÷óòòÿ òà åìîö³¿ ïðèçâåëè äî êîíôë³êòó.
38. Ìåí³ áàéäóæå, ùî â³ä÷óâàº íåïðèºìíà ìåí³ ëþäèíà.
39. Ñâîºþ ïîçîþ, î÷èìà, ³íòîíàö³ºþ ÿ âèÿâëÿþ ñâîº ñòàâëåííÿ äî ³íøî¿ ëþäèíè.
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40. Ìåí³ ñêëàäíî âèñëîâèòè êðèòè÷í³ çàóâàæåííÿ òàê, ùîá ñï³âðîçìîâíèê íå îáðàçèâñÿ, à
ñïðèéíÿâ êðèòèêó.

Êëþ÷ äî îïèòóâàëüíèêà

Шкали і запитання завжди найчастіше іноді рідко ніколи 
1. “Прямі”
1, 9, 17, 25, 33 5 4 3 2 1

“Зворотні” 
2, 10, 18, 26, 34 5 4 3 2 1

2. “Прямі”
3, 11, 19, 27, 35 5 4 3 2 1

“Зворотні” 
4, 12, 20, 28, 36 5 4 3 2 1

3. “Прямі”
5, 13, 21, 29, 37 5 4 3 2 1

“Зворотні” 
6, 14, 22, 30, 38 5 4 3 2 1

4. “Прямі”
7, 15, 23, 31, 39 5 4 3 2 1

“Зворотні” 
8, 16, 24, 32, 40 5 4 3 2 1

Øêàëà 1. Óñâ³äîìëåííÿ ñâî¿õ åìîö³é ³ ïî÷óòò³â.
Øêàëà 2. Óïðàâë³ííÿ ñâî¿ìè åìîö³ÿìè òà ïî÷óòòÿìè.
Øêàëà 3. Óñâ³äîìëåííÿ åìîö³é ³ ïî÷óòò³â ³íøèõ.
Øêàëà 4. Óïðàâë³ííÿ åìîö³ÿìè òà ïî÷óòòÿìè ³íøèõ.
Îáðîáêà ðåçóëüòàò³â. Â³äïîâ³äíî äî êëþ÷³â ðîçðàõîâóºòüñÿ ñóìà áàë³â çà

“ïðÿìèìè” ³ “çâîðîòíèìè” çàïèòàííÿìè. Ïîò³ì äëÿ êîæíî¿ øêàëè ðîçðàõîâóºòüñÿ
³íäåêñ çà ôîðìóëîþ: À – Â, äå À – ñóìà áàë³â çà “ïðÿìèìè” çàïèòàííÿìè, Â – çà
“çâîðîòíèìè”. ²íøèìè ñëîâàìè, ç ñóìè áàë³â çà “ïðÿìèìè” çàïèòàííÿìè íåîáõ³äíî
â³äíÿòè ñóìó áàë³â çà “çâîðîòíèìè”. ²íòåãðàëüí³ ³íäåêñè: 1) âíóòð³øíüîîñîáèñò³ñíèé
àñïåêò åìîö³éíîãî ³íòåëåêòó (çäàòí³ñòü äî óñâ³äîìëåííÿ ³ ïðèéíÿòòÿ ñâî¿õ ïî÷óòò³â,
ñàìîêîíòðîëü): ñóìà áàë³â çà 1 ³ 2 øêàëàìè; 2) ì³æîñîáèñò³ñíèé àñïåêò åìîö³éíîãî
³íòåëåêòó (çäàòí³ñòü äî ðîçï³çíàâàííÿ, ðîçóì³ííÿ òà çì³íè åìîö³éíèõ ñòàí³â ³íøèõ
ëþäåé): ñóìà áàë³â çà 3 ³ 4 øêàëàìè. ²íòåãðàëüíèé ïîêàçíèê Å²: ñóìà áàë³â çà
óñ³ìà øêàëàìè îïèòóâàëüíèêà. Ä³àïàçîí áàë³â çà êîæíîþ øêàëîþ: min – ì³íóñ
20 áàë³â; max – ïëþñ 20 áàë³â.

Ñüîãîäí³ ³íòåðåñ äî Å² çäåá³ëüøîãî ïîâ’ÿçàíèé ³ç äîñë³äæåííÿìè, ùî ñâ³ä÷àòü
ïðî éîãî ïðàêòè÷íó çíà÷óù³ñòü ó ð³çíèõ ñôåðàõ. Ñòâåðäæóºòüñÿ, ùî Å² âàæëèâèé
äëÿ óñï³õó â þðèäè÷íèõ, ìåäè÷íèõ, ïåäàãîã³÷íèõ òà ³íæåíåðíèõ ïðîôåñ³ÿõ. Ïðîòå
÷èìàëî äîñë³äíèê³â â³äçíà÷àþòü, ùî âèêîðèñòàííÿ çàñíîâàíèõ íà ñàìîçâ³ò³ ìåòîäèê
îö³íþâàííÿ Å² ïîâ’ÿçàíî ç ïåâíèìè òðóäíîùàìè, àäæå ð³çí³ êîíöåïòóàë³çàö³¿
êîíñòðóêòà Å² íå çàâæäè óçãîäæóþòüñÿ, íàðàç³ íåìàº âèðàçíèõ ï³äñòàâ äëÿ
ï³äòâåðäæåííÿ òîãî, ùî óñ³ ëþäè çäàòí³ àäåêâàòíî îö³íèòè ñâî¿ çä³áíîñò³ ó ñôåð³
ðîçóì³ííÿ åìîö³é ³ óïðàâë³ííÿ íèìè. Çîêðåìà, çà âèçíà÷åííÿì, ëþäè ç íèçüêèì
Å² ìàþòü ïîãàíî óñâ³äîìëþâàòè ñâî¿ çä³áíîñò³ ó öüîìó àñïåêò³, ìàáóòü, ïîäàëüø³
äîñë³äæåííÿ äîïîìîæóòü ÷³òê³øå ïðîÿñíèòè ïèòàííÿ ùîäî çâ’ÿçêó îñîáèñò³ñíèõ
ðèñ ³ç Å². Ùîäî ïîë³öåéñüêèõ ³ êåð³âíèê³â ï³äðîçä³ë³â ïîë³ö³¿, òî îòðèìàí³ â
íàøîìó äîñë³äæåíí³ äàí³ ñâ³ä÷àòü ïðî âàæëèâ³ñòü åìîö³éíîãî ³íòåëåêòó äëÿ
ïîë³öåéñüêî¿ ä³ÿëüíîñò³, ïîë³öåéñüêîãî ìåíåäæìåíòó, à òàêîæ ïðî çàëåæí³ñòü
ñòóïåíÿ ðîçâèòêó Å² â³ä äîñâ³äó êåð³âíî¿ ðîáîòè ³ ãåíäåðíèõ ÷èííèê³â. Âèçíà÷åíî
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íîâ³ ñòàíäàðòèçîâàí³ òåñòîâ³ íîðìè ùîäî Å², âïðîâàäæåííÿ ÿêèõ ñïðèÿòèìå
ï³äâèùåííþ ÿêîñò³ îö³íþâàííÿ ðåçóëüòàò³â òåñòóâàííÿ ïîë³öåéñüêèõ ïðè ïðî-
âåäåíí³ êîíêóðñó íà ñëóæáó àáî çàéíÿòòÿ âàêàíòíî¿ ïîñàäè. Ðîçðàõîâàí³ ïîêàçíèêè
íàä³éíîñò³ òà âàë³äíîñò³ óêðà¿íñüêîìîâíîãî îïèòóâàëüíèêà ÌÅ². Îòðèìàí³ ñå-
ðåäíüîíîðìàòèâí³ ïîêàçíèêè Å² äëÿ çàãàëüíî¿ âèá³ðêè ìîæíà âðàõîâóâàòè ïðè
äîáîð³ íà ñëóæáó äî ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ïåðñïåêòèâà ïîäàëüøèõ äîñë³äæåíü ïîëÿãàº â ïîøóêó îñîáëèâîñòåé âçàºìîçâ’ÿçê³â
îñîáèñò³ñíèõ ðèñ ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â ³ç ð³âíåì ³ ñòðóêòóðîþ ¿õ
åìîö³éíîãî ³íòåëåêòó; ðîçðîáëåíí³ òà àäàïòàö³¿ íîâèõ óêðà¿íîìîâíèõ òåñò³â, ñïðÿìîâàíèõ
íà âèçíà÷åííÿ îñîáëèâîñòåé åìîö³éíî-³íòåëåêòóàëüíî¿ ñôåðè ïðàâîîõîðîíö³â.
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The research was aimed at improving the system of professional psychological selection
of personnel for the National Police of Ukraine. Current interest in emotional intelligence
is largely associated with researches showing the practical significance of this construct
in various fields of activity; many authors argue that emotional intelligence is important
for success in the legal, medical, pedagogical and engineering professions. The article
outlines the theoretical foundations and the internal structure of adaptation process
of this test, discloses the procedure and results of an experimental study to verify the
reliability and validity of the adapted test, it include standard indicators for the
general sample of police officers and standard test norms. The analysis of the differences
between the average values of the emotional intelligence of police managers revealed
that they are slightly higher than those of representatives of the pedagogical and
medical professions. Also identified significant differences between the characteristics
of emotional intelligence among police officers with different work experience. It has
been established that experienced managers are not clearly aware of their feelings and
emotions, have difficulty in managing their own emotions, as well as in understanding
the emotions of other people. It has been shown that some indicators of the intrapersonal
and interpersonal aspects of emotional intelligence can serve as indicators for determining
the tendency toward emotional burnout of police officers. Comparison of test indicators
on a sample of graduate students and police managers showed that students are less
pronounced interpersonal characteristics of emotional intelligence. This means that
this aspect of emotional intelligence is gradually being formed during the process of
professional activity and communication. Such fact confirms the importance of using
social education methods to development of emotional intelligence of higher education
institutions’ students of the Ministry of Internal Affairs. The study confirmed the
diagnostic verification of the psychodiagnostic test under consideration and the
expediency of its use in the psychological selection of personnel for the National
Police of Ukraine and in the process of the competitive appointment of police officers
for positions.

Keywords: professional psychological selection, emotional intelligence, Ukrainian
adaptation of test, psychological diagnostics, reliability, validity, standardized test
norms.
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ÊÅÐ²ÂÍÈÊÀÌÈ Ï²ÄÐÎÇÄ²Ë²Â ÍÀÖ²ÎÍÀËÜÍÎ¯
ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà ðîçêðèòòþ ïñèõîëîã³÷íèõ óìîâ îðãàí³çàö³¿ êåð³âíèêîì
åôåêòèâíî¿ ïñèõîïðîô³ëàêòè÷íî¿ ðîáîòè ç ïîë³öåéñüêèìè. Ä³ÿëüí³ñòü ïîë³öåéñüêèõ
íàëåæèòü äî ñêëàäíèõ, âîíà ñóïðîâîäæóºòüñÿ çíà÷íèìè ô³çè÷íèìè ³ ïñèõîëîã³÷-
íèìè íàâàíòàæåííÿìè íà ïðàö³âíèê³â ïîë³ö³¿, íåð³äêî ì³ñòèòü çàãðîçè äëÿ ¿õíüîãî
æèòòÿ ³ çäîðîâ’ÿ. Ó ñòàòò³ àêöåíòîâàíî íà ³äå¿ ïðîàêòèâíîãî ï³äõîäó, ùî ëå-
æèòü â îñíîâ³ ñó÷àñíèõ êîíöåïö³é ïîë³öåéñüêîãî ìåíåäæìåíòó ³ ìàº çàáåçïå÷èòè
ïñèõîëîã³÷íó ïðîô³ëàêòèêó ïðîáëåì, ïîïåðåäæåííÿ êîíôë³êò³â, ñòðåñ³â, íåâäîâî-
ëåííÿ ïîë³öåéñüêèõ. Ó ñòàòò³ ðîçêðèâàþòüñÿ ïñèõîëîã³÷í³ óìîâè çä³éñíåííÿ êåð³âíè-
êîì òàêîãî ïðîàêòèâíîãî ìåíåäæìåíòó, íàãîëîøóºòüñÿ íà íåîáõ³äíîñò³ çä³éñíåííÿ
ñïåö³àëüíî¿ ïñèõîëîã³÷íî¿ ï³äãîòîâêè óïðàâë³íö³â ïîë³ö³¿ çà äîïîìîãîþ ïðîâåäåííÿ
ïðîôåñ³éíî-ïñèõîëîã³÷íèõ òðåí³íã³â.

Êëþ÷îâ³ ñëîâà: ïñèõîëîã³÷í³ óìîâè, ïñèõîïðîô³ëàêòè÷íà ðîáîòà, ïîë³ö³ÿ,
êåð³âíèêè, ïðîôåñ³éíî-ïñèõîëîã³÷íèé òðåí³íã.

Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè – öå íîâèé äåðæàâíèé ïðàâîîõîðîííèé îðãàí,
ÿêèé ðîçïî÷àâ ôóíêö³îíóâàòè ó ëèïí³ 2015 ðîêó. Â³äïîâ³äíî äî Çàêîíó Óêðà¿íè
“Ïðî Íàö³îíàëüíó ïîë³ö³þ” â³ä 2 ëèïíÿ 2015 ð. ìåòîþ ¿¿ ä³ÿëüíîñò³ º ðåàë³çàö³ÿ
äåðæàâíî¿ ïîë³òèêè ó ñôåð³ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ãðîìàäÿí
Óêðà¿íè, ³íîçåìíèõ ãðîìàäÿí, îñ³á áåç ãðîìàäÿíñòâà; çàõèñò îá’ºêò³â ïðàâà âëàñ-
íîñò³; ïðîòèä³ÿ çëî÷èííîñò³; îõîðîíà ãðîìàäñüêîãî ïîðÿäêó òà çàáåçïå÷åííÿ ãðî-
ìàäñüêî¿ áåçïåêè. Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè ïîáóäîâàíà çà çðàçêîì ïîë³ö³¿
ïåðåäîâèõ çàõ³äíîºâðîïåéñüêèõ êðà¿í; ïðàö³âíèêè óêðà¿íñüêî¿ ïîë³ö³¿ âèêîíóþòü
ñëóæáîâ³ çàâäàííÿ ó ò³ñí³é âçàºìîä³¿ ç íàñåëåííÿì, âîíè ä³þòü íà îñíîâ³ íåóõèëü-
íîãî äîòðèìàííÿ çàêîííîñò³, ïðàâ ëþäèíè ³ ãðîìàäÿíèíà.

Ñëóæáîâà ä³ÿëüí³ñòü ïîë³öåéñüêèõ òðàäèö³éíî íàëåæèòü äî ñêëàäíèõ âèä³â
ïðîôåñ³éíî¿ ä³ÿëüíîñò³, âîíà ñóïðîâîäæóºòüñÿ çíà÷íèìè ïñèõîô³ç³îëîã³÷íèìè ³
ô³çè÷íèìè íàâàíòàæåííÿìè íà ïðàö³âíèê³â, áàãàòüìà ÷èííèêàìè ðèçèêó äëÿ ¿õ
æèòòÿ ³ çäîðîâ’ÿ, õàðàêòåðèçóºòüñÿ ñòðåñîãåíí³ñòþ, íåîáõ³äí³ñòþ ïðîòèä³ÿòè
êðèì³íàëüíîìó îòî÷åííþ, çàñòîñîâóâàòè çàõîäè ô³çè÷íîãî âïëèâó, çáðîþ, ñïåö³àëüí³
çàñîáè òîùî. Äîñë³äæåííÿ çàðóá³æíèõ àâòîð³â ñâ³ä÷àòü ïðî òå, ùî ñêëàäí³ óìîâè
ðîáîòè ïîë³öåéñüêèõ íåð³äêî ïðèçâîäÿòü äî ïîðóøåíü ó ïñèõ³÷í³é ä³ÿëüíîñò³
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ïðàö³âíèê³â ïîë³ö³¿, ïîÿâè ïîñòòðàâìàòè÷íèõ ðîçëàä³â, ñõèëüíîñò³ äî äåâ³àíòíî¿
ïîâåä³íêè òà ïðîôåñ³éíî¿ äåôîðìàö³¿. Òîìó âàæëèâèì íàïðÿìîì ï³äâèùåííÿ
åôåêòèâíîñò³ ôóíêö³îíóâàííÿ íîâîãî ïðàâîîõîðîííîãî îðãàíó º îðãàí³çàö³ÿ
êåð³âíèêîì  ïñèõîïðîô³ëàêòè÷íî¿ ðîáîòè ç ïåðñîíàëîì ïîë³öåéñüêèõ ï³äðîçä³ë³â,
çàâäàííÿìè ÿêî¿ º óñåá³÷íå çàáåçïå÷åííÿ ïñèõîëîã³÷íîãî çäîðîâ’ÿ ïðàö³âíèê³â,
çäàòíîñò³ óñï³øíî ïðîòèä³ÿòè ñòðåñîâèì ÷èííèêàì, êîíôë³êòàì òà ³íøèì ôàêòîðàì
ðèçèêó, ÿê³ ñóïðîâîäæóþòü ¿õ ïðîôåñ³éíó ä³ÿëüí³ñòü. Ìåòîþ ñòàòò³ º ðîçêðèòòÿ
ïñèõîëîã³÷íèõ óìîâ îðãàí³çàö³¿ êåð³âíèêîì åôåêòèâíî¿ ïñèõîïðîô³ëàêòè÷íî¿
ðîáîòè ç ïðàö³âíèêàìè ïîë³öåéñüêèõ ï³äðîçä³ë³â.

Àíàë³ç òåîð³¿ òà ïðàêòèêè çä³éñíåííÿ ïñèõîïðîô³ëàêòè÷íî¿ ðîáîòè, à òàêîæ
ïñèõîëîã³÷íèõ çàñàä óïðàâë³ííÿ ïåðñîíàëîì ïîë³ö³¿ ïîêàçàâ, ùî öèì ïèòàííÿì
ïðèä³ëÿëè óâàãó áàãàòî â³ò÷èçíÿíèõ ³ çàðóá³æíèõ íàóêîâö³â (Î.Ì. Áàíäóðêà,
Î.Â. Çåìëÿíñüêà, Ñ.². ßêîâåíêî, Á.Ã. Áîâ³í, Ì.². Ìÿãêèõ, Â.ª. Ïåòðîâ, Ì. Ñâîí,
Ð. ×àðëüç òà ³íø³). Ìîäåë³ ïîë³öåéñüêîãî ìåíåäæìåíòó, ïðîéøëè çíà÷íèé
åâîëþö³éíèé øëÿõ – â³ä áþðîêðàòèçîâàíèõ, “ðåàêòèâíèõ”, äî ñó÷àñíèõ ãóìà-
í³ñòè÷íèõ ³äåé, ñïðÿìîâàíèõ íà ï³äòðèìàííÿ ïñèõ³÷íîãî ³ ô³çè÷íîãî áëàãîïîëó÷÷ÿ
ïîë³öåéñüêèõ ³ ñîö³àëüíî-ïñèõîëîã³÷íîãî êë³ìàòó êîëåêòèâ³â ï³äðîçä³ë³â. Äîñë³ä-
íèêè â³äçíà÷àþòü ñêëàäí³ñòü ïðîôåñ³éíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³, âêàçóþòü
íà ñïåöèô³÷í³ ïñèõîëîã³÷í³ îñîáëèâîñò³, âëàñòèâ³ ìåíåäæìåíòó ïåðñîíàëîì ïîë³ö³¿,
à ñàìå: 1) îïîñåðåäêîâàí³ñòü îïåðàö³é óïðàâë³ííÿ ÷åðåç íàÿâí³ñòü ñòàòóòíèõ
â³äíîñèí; 2) íåàëãîðèòì³÷íèé õàðàêòåð áàãàòüîõ îïåðàö³é; 3) æîðñòêà äåòåðì³íàö³ÿ
îïåðàö³é ÷àñîâèìè ïàðàìåòðàìè, çàäàíèìè îðãàí³çàö³éíèìè óìîâàìè; 4) çíà÷íèé
îáñÿã òà ð³çíîìàí³òí³ñòü îïåðàòèâíèõ çàäà÷ ³ ä³é; 5) ñîö³îòåõí³÷íèé õàðàêòåð
óïðàâë³íñüêèõ ä³é; 6) âèñîêà ïñèõîëîã³÷íà íàïðóæåí³ñòü ä³ÿëüíîñò³; 7) çàëåæí³ñòü
åôåêòèâíîñò³ óïðàâë³íñüêèõ ä³é â³ä ³íäèâ³äóàëüíî-ïñèõîëîã³÷íèõ ÿêîñòåé ñóá’ºêòà
óïðàâë³ííÿ; 8) çàëåæí³ñòü ðåçóëüòàòó ä³ÿëüíîñò³ ïîë³öåéñüêîãî óïðàâë³íöÿ â³ä
÷èííèê³â, ÿê³ ïåðåáóâàþòü ïîçà ìåæàìè ðåãóëþþ÷îãî âïëèâó.

Ñó÷àñíèì íàïðÿìîì ñâ³òîâîãî ïîë³öåéñüêîãî ìåíåäæìåíòó º ïðîàêòèâíèé
ï³äõ³ä äî óïðàâë³ííÿ ïåðñîíàëîì ïîë³ö³¿, ÿêèé âèíèê íà ́ ðóíò³ äîñÿãíåíü ñóñï³ëü-
íîãî òà ï³äïðèºìíèöüêîãî ìåíåäæìåíòó, óâ³áðàâ ó ñåáå äîñÿãíåííÿ ïîïåðåäí³õ
ï³äõîä³â – ñèñòåìíîãî, ïîâåä³íêîâîãî, ñèòóàö³éíîãî, ÿê³ñíîãî òîùî. Â³í áàçóºòüñÿ
íà ³äå¿ çàâ÷àñíî¿ ïñèõîïðîô³ëàêòèêè, ïîïåðåäæåííÿ ïðîáëåì òà íåãàðàçä³â óñåðåäèí³
ïîë³öåéñüêî¿ îðãàí³çàö³¿ ³ â çîâí³øíüîìó ñåðåäîâèù³ çà ðàõóíîê äîòðèìàííÿ
êåð³âíèêîì òàêèõ ïñèõîëîã³÷íèõ óìîâ: à) çàáåçïå÷åííÿ ãóìàí³ñòè÷íîãî îñîáèñò³ñíî-
îð³ºíòîâàíîãî ï³äõîäó äî ïðàö³âíèê³â ïîë³ö³¿; á) îðãàí³çàö³¿ åôåêòèâíî¿ êîìàíäíî¿
ðîáîòè òà ë³äåðñòâà â ïîë³öåéñüêèõ ï³äðîçä³ëàõ; â) ìîòèâàö³¿ ³ ñòèìóëþâàíí³ ðî-
áîòè ïðàö³âíèê³â ïîë³ö³¿, ¿õ îñîáèñò³ñíîãî ðîçâèòêó [4–5].

Ïðîâåäåíå íàìè äîñë³äæåííÿ, ñïðÿìîâàíå íà âèçíà÷åííÿ ïñèõîëîã³÷íèõ
ïðîáëåì, ÿê³ âèíèêàþòü ó ïðîöåñ³ ïðàâîîõîðîííî¿ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ ïðàö³â-
íèê³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè. Ç ö³ºþ ìåòîþ ðîçðîáëåíî îïèòóâàëüíèê äëÿ
âèçíà÷åííÿ ïñèõîëîã³÷íèõ ïðîáëåì ó ä³ÿëüíîñò³ ïîë³öåéñüêèõ, ÿêèé âêëþ÷àâ äå-
ê³ëüêà âèä³â çàïèòàíü, ùî ñòîñóâàëèñü äóìîê, î÷³êóâàíü, ïëàí³â, ìîòèâ³â, ïîâåä³íêè
ôàõ³âö³â. Çà ôîðìîþ îïèòóâàëüíèê ì³ñòèâ çàêðèò³ çàïèòàííÿ (ïðîïîíóâàëè íàá³ð
ìîæëèâèõ â³äïîâ³äåé) ó ïîë³âàð³àíòí³é, øêàëüí³é àáî òàáëè÷í³é ôîðìàõ, à òàêîæ
íàï³âçàêðèò³ (îêð³ì ïåðåë³êó ìîæëèâèõ â³äïîâ³äåé ì³ñòèëè ãðàôó äëÿ
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âèñëîâëþâàííÿ âëàñíî¿ äóìêè) ³ â³äêðèò³ çàïèòàííÿ (â³äïîâ³äü ôîðìóëþº ñàì
ðåñïîíäåíò). Ç éîãî äîïîìîãîþ îáñòåæåíî 250 ïðàö³âíèê³â ïàòðóëüíî¿ ïîë³ö³¿
ÓÌÂÑ Óêðà¿íè â Ìèêîëà¿âñüê³é òà ×åðêàñüê³é îáëàñòÿõ. Â³ê ðåñïîíäåíò³â ñòàíîâèâ
â³ä 25 äî 35 ðîê³â, ñòàæ ðîáîòè – â³ä äåê³ëüêîõ ì³ñÿö³â äî 5 ðîê³â, 32 % îïèòà-
íèõ – ïðàö³âíèêè æ³íî÷î¿ ñòàò³. Ïðè ïðîâåäåíí³ îïèòóâàíü âèêîðèñòîâóâàâñÿ
íåâèïàäêîâèé (ñïðÿìîâàíèé) ñïîñ³á ïîáóäîâè åêñïåðèìåíòàëüíî¿ âèá³ðêè, óìîâîþ
ïðîâåäåííÿ ÿêîãî º ïðàâèëüíå ïðåäñòàâëåííÿ ó åêñïåðèìåíòàëüí³é âèá³ðö³ äîñë³ä-
æóâàíî¿ ãåíåðàëüíî¿ ñóêóïíîñò³. Òàêèé ï³äõ³ä äîçâîëèâ â³äîáðàçèòè ðåàëüíå ñï³â-
â³äíîøåííÿ â ïîë³ö³¿ ïðàö³âíèê³â ³ç ð³çíèì äîñâ³äîì ³ äîçâîëèâ äîâåñòè îáñÿã
âèá³ðêè äî ê³ëüêîñò³, ùî äîçâîëÿº ôîðìóëþâàòè ñòàòèñòè÷íî íàä³éí³ âèñíîâêè
íà çàäîâ³ëüíîìó ð³âí³ çíà÷óùîñò³ (ð£0,05).

Äîñë³äæåííÿ äîçâîëèëî âñòàíîâèòè âàæëèâ³ àñïåêòè, ÿê³ ñòîñóþòüñÿ ïñèõî-
ëîã³÷íèõ àñïåêò³â ä³ÿëüíîñò³ ïîë³öåéñüêèõ ³ ÷èííèê³â, ùî ìîæóòü âïëèâàòè íà
ñòàí ¿õ ïñèõîëîã³÷íîãî çäîðîâ’ÿ. Âñòàíîâëåíî, ùî ñòàâëåííÿ ïðàö³âíèê³â ïîë³ö³¿
äî âëàñíî¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ñèñòåìè óïðàâë³ííÿ ³ ñâî¿õ êåð³âíèê³â º äîñèòü
íåãàòèâíèì. Òàê, çàäîâîëåí³ñòü âëàñíîþ ïðîôåñ³éíîþ ä³ÿëüí³ñòþ âèñëîâèëè 55 %
îïèòàíèõ, íàòîì³ñòü 18 % â³äì³òèëè ñèëüíèé ïðîÿâ íåçàäîâîëåííÿ ³ 27 % â³äçíà÷èëè
ïîì³ðíå íåâäîâîëåííÿ. Á³ëüø³ñòü ïîë³öåéñüêèõ (67 %) óñâ³äîìëþþòü ñóñï³ëüíó
êîðèñòü âèêîíóâàíî¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïðîòå 12 % òàêî¿ êîðèñò³ íå â³ä÷ó-
âàþòü, à 21 % îáñòåæåíèõ íå çìîãëè âèñëîâèòè ÷³òêó ïîçèö³þ ùîäî öüîãî. Íå âñå
ãàðàçä ó ïîë³öåéñüêèõ ñêëàäàºòüñÿ ó ñôåð³ ñòîñóíê³â ç êåð³âíèöòâîì, ñòàâëåíí³
äî ìåòîä³â óïðàâë³ííÿ, ïîâàãè ³ îö³íêè àâòîðèòåòíîñò³ ³ ë³äåðñüêèõ ÿêîñòåé êåð³â-
íèêà. Òàê, ñòîñóíêè ç êåð³âíèêîì îö³íèëè ÿê ïîçèòèâí³ áëèçüêî ïîëîâèíè (45 %)
îáñòåæåíèõ, 26 % ðåñïîíäåíò³â ââàæàþòü ¿õ íåãàòèâíèìè; ñòèëü óïðàâë³ííÿ
êåð³âíèê³â ïîë³öåéñüêèõ ï³äðîçä³ë³â º ïåðåâàæíî àâòîðèòàðíèì, ïðî öå çàçíà÷èëè
72 % îáñòåæåíèõ.Ñåðåä ìåòîä³â ðîáîòè ç ï³äëåãëèìè çíà÷íîþ º ÷àñòêà  ïðèìóñîâèõ,
ââàæàþòü 61 % ðåñïîíäåíò³â. Çàîõî÷åííÿ ç áîêó êåð³âíèöòâà íå º ïîøèðåíèì
ÿâèùåì, ââàæàþòü 68 % îïèòàíèõ ïðàö³âíèê³â, íàòîì³ñòü ïîêàðàííÿ äîñèòü ÷àñòî
ïðàêòèêóþòüñÿ, ââàæàþòü 65 % îáñòåæåíèõ. Âèñîêèì º ð³âåíü âèìîãëèâîñò³ ç
áîêó êåð³âíèê³â (52 % îïèòàíèõ), ð³âåíü êîíòðîëþ ðîáîòè ï³äëåãëèõ ç áîêó êåð³â-
íèêà (67 %).

Ïðèáëèçíî òðåòèíà îáñòåæåíèõ ïîë³öåéñüêèõ (32 %) â³äì³òèëè ë³äåðñüê³
ÿêîñò³ ñâîãî êåð³âíèêà, ïðîòå 40 % ââàæàþòü, ùî êåð³âíèê ï³äðîçä³ëó íå º ë³äå-
ðîì, 28 % îïèòàíèõ íå çìîãëè ÷³òêî âèñëîâèòè ñâîþ ïîçèö³þ ç öüîãî ïðèâîäó.
Îêð³ì òîãî, ïðèáëèçíî ïîëîâèíà îïèòàíèõ (46 %) â³äì³òèëè, ùî êåð³âíèêè
íåäîñòàòíüî çíàþòü ñâî¿õ ïðàö³âíèê³â ³ âêàçàëè íà íàÿâí³ñòü ïðîáëåì ó âçàºìîä³¿
óïðàâë³íö³â ç ï³äëåãëèìè. Çíà÷íà ÷àñòêà ïðàö³âíèê³â ïîë³ö³¿ (35 %) â³äì³òèëè,
ùî ¿ì ñêëàäíî çóñòð³òèñü ç³ ñâî¿ì êåð³âíèöòâîì. Äëÿ êåð³âíèê³â ïîë³ö³¿ õàðàêòåðíà
çàâèùåíà ñàìîîö³íêà ñâî¿õ ë³äåðñüêèõ ÿêîñòåé ³ åôåêòèâíîñò³ çàñòîñîâóâàíèõ
ìåòîä³â, ÿêà, çäåá³ëüøîãî, íå çá³ãàºòüñÿ ç äóìêîþ ïåðñîíàëó (34 % îïèòàíèõ). Íå
çàâæäè àäåêâàòíèìè º çàñòîñîâóâàí³ êåð³âíèêàìè ìåòîäè âïëèâó ³ ñòèë³
êåð³âíèöòâà, ä³¿ êåð³âíèêà ïðè âèð³øåíí³ êîíôë³êò³â (40 % ðåñïîíäåíò³â). Ùîäî
êðèòåð³¿â îö³íêè åôåêòèâíîñò³ ðîáîòè ïîë³öåéñüêèõ, ðåñïîíäåíòè ââàæàþòü, ùî
ãîëîâíèìè º ÿê³ñòü ³ ïðîäóêòèâí³ñòü ä³ÿëüíîñò³, ñòàâëåííÿ ç áîêó íàñåëåííÿ ³
ñòóï³íü äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè. Êîíôë³êòè º äîñèòü ïîøèðåíèì ÿâèùåì ó
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ïðîôåñ³éíîìó ñåðåäîâèù³ ïðàö³âíèê³â ïîë³ö³¿ (öå â³äçíà÷èëè 62 % ðåñïîíäåíò³â).
Íàé÷àñò³øå â³äáóâàþòüñÿ êîíôë³êòè ç êåð³âíèöòâîì (20 % îïèòàíèõ), êîíôë³êòè
ì³æ ïðàö³âíèêàìè ï³äðîçä³ëó (22 %), êîíôë³êòè ç ãðîìàäÿíàìè ï³ä ÷àñ âèêîíàííÿ
ñëóæáîâèõ îáîâ’ÿçê³â (20 %). Ó ïðîôåñ³éí³é ä³ÿëüíîñò³ ïîë³öåéñüêèõ çíà÷íèìè
º âòîìà ³ ô³çè÷í³ íàâàíòàæåííÿ íà ïðàö³âíèê³â (38 % îïèòàíèõ), ïñèõîëîã³÷í³
íàâàíòàæåííÿ (35 %) ³ ñòðåñè (34 %). Çíà÷íèìè º çàãðîçè äëÿ æèòòÿ ³ çäîðîâ’ÿ
ïðàö³âíèê³â ïîë³ö³¿ ï³ä ÷àñ íåñåííÿ ñëóæáè, òàê ââàæàþòü 70 % îáñòåæåíèõ. Á³ëü-
ø³ñòü ïîë³öåéñüêèõ â³ä÷óâàþòü òðóäíîù³ ïðè ñï³ëêóâàíí³ ç ãðîìàäÿíàìè ïðè
âèêîíàíí³ ñëóæáîâèõ îáîâ’ÿçê³â (53 %), õî÷à ñòàâëåííÿ ãðîìàäÿí äî ïðàö³âíèê³â
ïîë³ö³¿ çäåá³ëüøîãî º ïîçèòèâíèì, ïðî ùî çàçíà÷èëè 69 % îïèòàíèõ. Äîñèòü âè-
ñîêèì º ð³âåíü àâòîðèòåòíîñò³ ïîë³öåéñüêèõ ñåðåä ãðîìàäÿí, íà ùî âêàçàëè 67 %
îïèòàíèõ.

Çíà÷íà ÷àñòêà îáñòåæåíèõ ïðàö³âíèê³â ïîë³ö³¿ â³ä÷óâàþòü òðóäíîù³ â
óïðàâë³íí³ âëàñíèìè åìîö³ÿìè, ïðî öå çàçíà÷èëè 48 % îïèòàíèõ, ðîçóì³íí³
åìîö³éíîãî ñòàíó ³íøèõ ëþäåé (40 %), çäàòíîñò³ (â ðàç³ ïîòðåáè) âïëèâàòè íà
ïîâåä³íêó ãðîìàäÿí (38 %). Ìàéæå òðåòèíà îáñòåæåíèõ â³äçíà÷àþòü ÷àñò³ âèíèê-
íåííÿ íåãàòèâíèõ ïñèõ³÷íèõ ñòàí³â (àãðåñ³¿, òðèâîãè, îñòðàõó, ï³äîçð³ëîñò³,  íåíàâèñò³
òîùî) ó ïðîöåñ³ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ (29 %), â³ä÷óâàþòü ïîòðåáó ó ïñèõîëîã³÷í³é
äîïîìîç³ ó ïðîöåñ³ ä³ÿëüíîñò³ (31 %). Òàêîæ çíà÷íîþ º ïîòðåáà ó ïðîôåñ³éíî-
ïðàâîâ³é ï³äãîòîâö³ ïîë³öåéñüêèõ (40 % îïèòàíèõ), ïîòðåáà ó ïðîôåñ³éíî-ïñèõî-
ëîã³÷í³é ï³äãîòîâö³ (52 %), ïîòðåáà ó ô³çè÷í³é ï³äãîòîâö³ (30 %).

Äîáðîçè÷ëèâ³ñòü ³ âçàºìîï³äòðèìêà â êîëåêòèâ³ ïîë³öåéñüêèõ ï³äðîçä³ë³â º
çíà÷íèìè, ââàæàþòü 79 % îïèòàíèõ, ïðîòå ñàìîñò³éí³ñòü ä³é ïðàö³âíèêà ï³ä ÷àñ
íåñåííÿ ñëóæáè º íåäîñòàòíüîþ (70 % îáñòåæåíèõ). Ïðàö³âíèêè ïîë³ö³¿ ââàæàþòü
äîñèòü ïîøèðåíèìè ïðîÿâè äåâ³àíòíî¿ ïîâåä³íêè ó ñâîºìó ïðîôåñ³éíîìó ñåðåäî-
âèù³ ïðàö³âíèê³â, ïðî öå â³äçíà÷èëè 25 % ðåñïîíäåíò³â, ¿¿ îñíîâíèìè ïðîÿâàìè
º àãðåñèâí³ñòü, íàäêîíòðîëü, çâåðõí³ñòü ³ ðèã³äí³ñòü. Êåð³âíèêè, ç³ ñâîãî áîêó, òà-
êîæ äîòðèìóþòüñÿ äóìêè ïðî íàÿâí³ñòü ïðîÿâ³â äåâ³àíòíî¿ ïîâåä³íêè ñåðåä ï³ä-
ëåãëèõ (33 % ðåñïîíäåíò³â). Òðè îñíîâí³ ïðîÿâè (àãðåñèâí³ñòü, çâåðõí³ñòü ³ íàä-
ì³ðíå âæèâàííÿ àëêîãîëþ) ñïîñòåð³ãàþòüñÿ íàéá³ëüøå. Ïðè äîáîð³ íà êåð³âí³
ïîñàäè ïðàö³âíèêè ïîë³ö³¿ ñòàâëÿòü íà ïåðøå ì³ñöå òàêèé êðèòåð³é, ÿê óì³ííÿ
êåð³âíèêà ïðàöþâàòè ç ëþäüìè, ³íòåëåêò, ïðàêòè÷íèé äîñâ³ä, ïîðÿäí³ñòü ³ ÷åñí³ñòü
òà  ãëèáîê³ òåîðåòè÷í³ çíàííÿ.

Òàêèì ÷èíîì, ïðîâåäåíå äîñë³äæåííÿ âèÿâèëî çíà÷íó ê³ëüê³ñòü ïñèõîëîã³÷íèõ
ïðîáëåì ó ä³ÿëüíîñò³ ïðàö³âíèê³â Íàö³îíàëüíî¿ ïîë³ö³¿. Ïîäàëüøå ï³äâèùåííÿ
åôåêòèâíîñò³ ä³ÿëüíîñò³ ïîë³öåéñüêèõ, ïîë³ïøåííÿ ¿¿ óìîâ ³ ñòàíó ïñèõîëîã³÷íîãî
çäîðîâ’ÿ ïðàö³âíèê³â âáà÷àºòüñÿ ó ðîçðîáö³ ñèñòåìè ïñèõîëîã³÷íîãî çàáåçïå÷åííÿ
ñëóæáîâî¿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ, ñïðÿìîâàíî¿ íà ïñèõîïðîô³ëàêòèêó, çá³ëüøåííÿ
çàäîâîëåííÿ ïîë³öåéñüêèõ ïðîôåñ³éíîþ ä³ÿëüí³ñòþ, åôåêòèâíó ì³æîñîáèñò³ñíó
êîìóí³êàö³þ, ðîçâèòîê ë³äåðñüêîãî ïîòåíö³àëó, êîìàíäíó ðîáîòó, ïðîô³ëàêòèêó
êîíôë³êò³â òà äèñòðåñ³â ó ïðîôåñ³éí³é ä³ÿëüíîñò³ òîùî.

ßê çàçíà÷àëîñü, òåîðåòèêè ïðîàêòèâíîãî ïîë³öåéñüêîãî óïðàâë³ííÿ âèçíà÷èëè
îñíîâí³ ïñèõîëîã³÷í³ óìîâè åôåêòèâíîãî ìåíåäæìåíòó, ÿêèõ ìàþòü äîòðèìóâàòèñÿ
êåð³âíèêè: çàáåçïå÷åííÿ ãóìàí³ñòè÷íîãî îñîáèñò³ñíî-îð³ºíòîâàíîãî ï³äõîäó äî
ïðàö³âíèê³â ïîë³ö³¿; îðãàí³çàö³ÿ åôåêòèâíî¿ êîìàíäíî¿ ðîáîòè òà ë³äåðñòâà â
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ïîë³öåéñüêèõ ï³äðîçä³ëàõ; ìîòèâàö³ÿ ³ ñòèìóëþâàííÿ ðîáîòè ïåðñîíàëó ïîë³ö³¿,
îñîáèñò³ñíèé ðîçâèòîê ïðàö³âíèê³â.

Ðîçãëÿíåìî ö³ óìîâè äåòàëüí³øå. Ïåðøà – çàáåçïå÷åííÿ ãóìàí³ñòè÷íîãî
ï³äõîäó äî ïðàö³âíèêà ç áîêó êåð³âíèöòâà. Öå îçíà÷àº, ùî êåð³âíèê ó áóäü-ÿêèõ
ñèòóàö³ÿõ ñëóæáîâî¿ ä³ÿëüíîñò³ âèÿâëÿº ïîâàãó äî ïîë³öåéñüêîãî ÿê äî îñîáèñòîñò³,
äîâ³ðÿº éîìó, ö³íóº íàêîïè÷åíèé ïîë³öåéñüêèì ïðàêòè÷íèé ³ æèòòºâèé äîñâ³ä òà
çíàííÿ. Ãóìàí³ñòè÷íèé ï³äõ³ä òàêîæ ðåàë³çóºòüñÿ êåð³âíèêîì ó ïðîöåñ³ îðãàí³çàö³¿
îáì³íó äóìêàìè, çä³éñíåíí³ çâîðîòíîãî çâ’ÿçêó ç ï³äëåãëèìè ó íåòðàâìóþ÷³é
ôîðì³ äîáðîçè÷ëèâîãî ñï³ëêóâàííÿ. Òàêèé ï³äõ³ä ïåðåäáà÷àº äåìîêðàòè÷íèé, êî-
ëåã³àëüíèé ñòèëü óïðàâë³íñüêî¿ ä³ÿëüíîñò³ êåð³âíèêà, äåëåãóâàííÿ ïðàö³âíèêîâ³
÷àñòêè âëàñíèõ ïîâíîâàæåíü ó äåÿêèõ ñèòóàö³ÿõ ñëóæáîâî¿ ä³ÿëüíîñò³. Òàêîæ ãó-
ìàí³ñòè÷íèé ï³äõ³ä îçíà÷àº, ùî êåð³âíèê äîòðèìóºòüñÿ ³äå¿ ïðî ³ñíóâàííÿ ïðè-
õîâàíèõ ìîæëèâîñòåé îñîáèñòîñò³ ïðàö³âíèêà, íàÿâí³ñòü ó íüîãî íåðåàë³çîâàíîãî
ïîòåíö³àëó, ÿêèé ç ð³çíèõ ïðè÷èí ìîæå áóòè çàáëîêîâàíèì, íå ïîâí³ñòþ ðîçêðèòèì
[5–6]. Îòæå, ãóìàí³ñòè÷íèé ï³äõ³ä ïîâ’ÿçóºòüñÿ ç â³ðîþ êåð³âíèêà ó ìîæëèâîñò³
ïðîôåñ³éíîãî ðîçâèòêó ³ îñîáèñò³ñíîãî ðîñòó ïîë³öåéñüêèõ. Äîñâ³ä ïîêàçóº, ùî
ãóìàí³ñòè÷íèé ï³äõ³ä äî ï³äëåãëèõ çíà÷íî ï³äâèùóº åôåêòèâí³ñòü ä³ÿëüíîñò³ ïîë³-
öåéñüêî¿ îðãàí³çàö³¿, ï³äâèùóº ñàìîîö³íêó ïîë³öåéñüêîãî, çàäîâîëåííÿ â³ä ðîáîòè
³ ñòàí ïñèõîëîã³÷íîãî çäîðîâ’ÿ.

Äðóãà óìîâà – çàáåçïå÷åííÿ êîìàíäíî¿ ðîáîòè ³ ë³äåðñòâà â ïîë³öåéñüêîìó
ï³äðîçä³ë³. Êîëåêòèâè ³ êîìàíäè – öå ãðóïè âèùîãî ð³âíÿ, ÿê³ õàðàêòåðèçóþòüñÿ
ñï³ëüí³ñòþ çíà÷èìèõ ö³ëåé, âèñîêèì ð³âíåì çãóðòîâàíîñò³, ïñèõîëîã³÷íîþ ñóì³ñ-
í³ñòþ. Íà â³äì³íó â³ä êîëåêòèâó, ÿêèé ìîæå áóòè ìàñøòàáíîþ ñîö³àëüíîþ ñèñòåìîþ
(îðãàí³çàö³ºþ) áåç ò³ñíîãî êîíòàêòó ¿¿ ÷ëåí³â, êîìàíäà – öå îáìåæåíå ñîö³àëüíå
îá’ºäíàííÿ, ÿêå ïðàöþº âñåðåäèí³ á³ëüøîãî êîëåêòèâó ³ äëÿ ÿêîãî õàðàêòåðíå
³äåíòèô³êîâàíå ÷ëåíñòâî, íàÿâí³ñòü ÷³òêî âèçíà÷åíîãî çàâäàííÿ àáî ¿õ ñóêóïíîñò³.
Íåîáõ³äíîþ óìîâîþ ðîáîòè êîìàíäè º âçàºìîä³ÿ ¿¿ ÷ëåí³â çàâäÿêè îáì³íó ³íôîðìà-
ö³ºþ, âèêîðèñòàííþ ñï³ëüíèõ ðåñóðñ³â, âçàºìí³é êîîðäèíàö³¿ çóñèëü ³ âçàºìíîìó
ðåàãóâàííþ ç ìåòîþ óñï³øíîãî âèêîíàííÿ ñï³ëüíîãî çàâäàííÿ. Äîñë³äæåííÿ ïî-
êàçóþòü, ùî êîìàíä³ âëàñòèâ³ òàê³ ñïåöèô³÷í³ îçíàêè: ïîñò³éíèé ïåðñîíàë; ÷³òêèé
ðîçïîä³ë ðîëåé; ïðèñóòí³ñòü ñîö³àëüíî ö³ííèõ òèï³â ñóñï³ëüíèõ â³äíîñèí (äîâ³ðà,
âçàºìîäîïîìîãà, âçàºìîðîçóì³ííÿ, çãóðòîâàí³ñòü òà ³í., ÿê³ çàáåçïå÷óþòü ïîçèòèâíèé
åìîö³éíèé êë³ìàò, âèñîêó ïðàöåçäàòí³ñòü ³ ñò³éê³ñòü); íàÿâí³ñòü óñâ³äîìëåíî¿ ³
ïðèéíÿòî¿ óñ³ìà ìåòè; ïîçèòèâíèé åìîö³éíèé ôîí ÷ëåí³â êîìàíäè; çàäîâîëåííÿ
ïîòðåá îñîáèñòîñò³ ó çíà÷èìîñò³ ïîâàç³; íàÿâí³ñòü ë³äåðà, ÿêèé î÷îëþº êîìàíäó.
Òèïîâ³ ïðîôåñ³éí³ ãðóïè ïðàö³âíèê³â ïîë³ö³¿, ÿê³ îá’ºäíóþòü ñï³âðîá³òíèê³â çà
ôóíêö³îíàëüíèì ïðèíöèïîì (ïàòðóëüíà, êðèì³íàëüíà, ñïåö³àëüíà ïîë³ö³ÿ òîùî),
ìàþòü ä³ÿòè ÿê êîìàíäè. Äëÿ ñòâîðåííÿ êîìàíäè ïîë³öåéñüêîãî ï³äðîçä³ëó êåð³âíèê
ìàº ñòàòè âîäíî÷àñ éîãî ë³äåðîì, ïîºäíóâàòè â ñîá³ äîáðå ðîçâèíåí³ çä³áíîñò³ îð-
ãàí³çàòîðà, ïðîôåñ³îíàëà ³ îñîáèñòîñò³, ÿêó ïîâàæàþòü óñ³ ÷ëåíè ãðóïè. Âíàñë³äîê
ïðîöåñ³â ãðóïîâî¿ äèôåðåíö³àö³¿ â êîæíîãî ïðàö³âíèêà â ãðóï³ óòâîðþºòüñÿ ñâ³é
ñòàòóñ, òîáòî ì³ñöå â ãðóï³, çóìîâëåíå éîãî ïðàâàìè ³ îáîâ’ÿçêàìè (ãðóïîâîþ ðîë-
ëþ), à òàêîæ ïðåñòèæ – ñòóï³íü âèçíàííÿ ãðóïîþ ëþäñüêèõ çàñëóã òà ã³äíîñò³ [4].

Âëàñí³ äîñë³äæåííÿ ïîêàçàëè, ùî äëÿ óñï³øíîãî ôîðìóâàííÿ ³ çãóðòóâàííÿ
êîìàíäè êåð³âíèê ìàº: âèçíà÷èòè îðãàí³çàö³éíó ñòðóêòóðó êîìàíäè, ï³ä³áðàòè ¿¿
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ñêëàä, ðîçïîä³ëèòè ôóíêö³¿ ³ îáîâ’ÿçêè; ïðèçíà÷èòè êåð³âíèê³â ³ â³äïîâ³äàëüíèõ
çà ïåâí³ íàïðÿìè; ñâîº÷àñíî ïëàíóâàòè, ðîçïîä³ëÿòè ³ êîîðäèíóâàòè ðîáîòó; ÷³òêî
ïîÿñíþâàòè ö³ë³ òà çàâäàííÿ; äîëàòè ïåðåøêîäè ³ óíèêàòè êîíôë³êò³â; çàáåçïå÷èòè
àêòèâí³ñòü êîìàíäè ñèëîþ àâòîðèòåòó ³ ïðèêëàäó, çàö³êàâèòè êîæíîãî ÷ëåíà
êîìàíäè, äîïîìàãàòè, ï³äòðèìóâàòè, ïîêàçóâàòè ïåðñïåêòèâó; çàëó÷àòè âñ³õ äî
âèð³øåííÿ çàâäàíü ïðîºêòó; çàáåçïå÷óâàòè ï³äòðèìêó ç áîêó êåð³âíèöòâà,
ñòâîðþâàòè ïðèâàáëèâèé ³ì³äæ êîìàíäè.

Äëÿ îðãàí³çàö³¿ óñï³øíî¿ âçàºìîä³¿ îñîáèñòîñò³ ³ ãðóïè êåð³âíèêîâ³ ïîë³öåéñü-
êîãî ï³äðîçä³ëó ïðè êîìïëåêòóâàíí³ ñë³ä âðàõîâóâàòè ³íäèâ³äóàëüíî-ïñèõîëîã³÷í³
îñîáëèâîñò³ ïðàö³âíèê³â, ÿê³ âõîäÿòü äî ñêëàäó ãðóïè. Íåîáõ³äíî áðàòè äî óâàãè
òàê³ îñîáëèâîñò³ ëþäåé, ÿê³ âàæêî ï³ääàþòüñÿ àáî âçàãàë³ íå ï³ääàþòüñÿ çì³í³ ÷è
êîðåêö³¿: òèï âèùî¿ íåðâîâî¿ ä³ÿëüíîñò³, òèï òåìïåðàìåíòó. Ó ñêëàä³ ãðóïè ïîë³-
öåéñüêèõ ìàþòü áóòè ïðàö³âíèêè ³ç ð³çíèìè ïîêàçíèêàìè ³íäèâ³äóàëüíî-ïñèõîëî-
ã³÷íèõ îñîáëèâîñòåé. Äîñâ³ä ïîêàçóº, ùî ïðàâèëüíî óêîìïëåêòîâàíà êîìàíäà, â
ÿê³é îïòèìàëüíî çáàëàíñîâàí³ ð³çí³ îñîáèñò³ñí³ ÿêîñò³ ïîë³öåéñüêèõ, âðàõîâàí³
ì³æîñîáèñò³ñí³ â³äíîñèíè, áóäå ä³ÿòè çíà÷íî åôåêòèâí³øå, í³æ ñïîíòàííî ï³ä³áðàíà
ãðóïà.

Êåð³âíèêó ïîòð³áíî âì³òè â³çóàëüíî âèçíà÷àòè îñíîâí³ âëàñòèâîñò³ âèùî¿
íåðâîâî¿ ä³ÿëüíîñò³, òåìïåðàìåíòó ³ õàðàêòåðó ñâî¿õ ï³äëåãëèõ äëÿ òîãî, ùîá ïðà-
âèëüíî áóäóâàòè êîìàíäó. Âàæëèâî çíàòè îçíàêè, çà çîâí³øí³ìè ïðîÿâàìè ÿêèõ
êåð³âíèêîâ³ ìîæíà ñóäèòè ïðî ñòóï³íü ñôîðìîâàíîñò³ òàêèõ ÿêîñòåé âèùî¿ íåðâîâî¿
ä³ÿëüíîñò³, ÿê ñèëà ïðîöåñó çáóäæåííÿ ³ ãàëüìóâàííÿ, ñëàáê³ñòü òà ð³âåíü ëàá³ëüíîñò³
íåðâîâî¿ ñèñòåìè. Çà äîïîìîãîþ ñïîñòåðåæåííÿ êåð³âíèê ìîæå âèçíà÷èòè, äî
ÿêîãî òèïó îñîáèñòîñò³ – ñèëüíîãî ÷è ñëàáêîãî – íàëåæèòü ïîë³öåéñüêèé. ßêùî
êåð³âíèê ïîì³÷àº ïðîÿâ ïîêàçíèê³â ñèëè çáóäæåííÿ ÷è ãàëüìóâàííÿ ó 70–80 %
âèïàäê³â, òàêèé ïðàö³âíèê íàëåæèòü äî ñèëüíîãî òèïó, º âèòðèâàëèì, ñì³ëèâèì,
òðèâàëèé ÷àñ ïðàöåçäàòíèì, ñò³éêèì äî ñòðåñ³â. ×àñò³ ïðîÿâè ñëàáêîñò³ íåðâîâî¿
ñèñòåìè îçíà÷àþòü, ùî ïîë³öåéñüêèé íå ìîæå âèòðèìóâàòè çíà÷í³ íåðâîâî-ïñèõ³÷í³
íàâàíòàæåííÿ, ïðîÿâëÿòè ð³øó÷³ñòü ³ âïåðò³ñòü, ä³ÿòè ñì³ëèâî ³ íàïîëåãëèâî.

Âèñîêà ëàá³ëüí³ñòü ñâ³ä÷èòü ïðî øâèäê³ñòü îð³ºíòàö³¿, ðåàãóâàííÿ, çàñâîºííÿ
çíàíü ³ óì³íü. Íèçüêà, íàâïàêè, ïðèòàìàííà ëþäÿì ôëåãìàòè÷íèì, ´ðóíòîâíèì,
ÿê³ ëþáëÿòü äîáðå ïîäóìàòè, ïåðø í³æ ä³ÿòè. Ïðàöåçäàòíà êîìàíäà ìàº âêëþ÷àòè
â ñåáå ëþäåé ð³çíèõ òèï³â, íååôåêòèâíîþ áóäå ãðóïà, äî ÿêî¿ âõîäÿòü, íàïðèêëàä,
ïîë³öåéñüê³ ç íåâð³âíîâàæåíîþ íåðâîâîþ ñèñòåìîþ àáî ç íèçüêîþ ëàá³ëüí³ñòþ
íåðâîâèõ ïðîöåñ³â. Ïîçèòèâí³ ñòîðîíè êîæíîãî òèïó íàéïîâí³øå ïðîÿâëÿþòüñÿ
ó ïîºäíàíí³ ³ç ïðîòèëåæíèìè ðèñàìè òèïó-àíòèïîäó. Íàïðèêëàä, âñòàíîâëåíî,
ùî ïîë³öåéñüêèé ç âèñîêîþ ëàá³ëüí³ñòþ ³ ñèëîþ íåðâîâèõ ïðîöåñ³â áóäå äîáðå
âçàºìîä³ÿòè ç âð³âíîâàæåíèì, ðîçñóäëèâèì, íèçüêî ëàá³ëüíèì. Îêð³ì öüîãî, ó
ñôîðìîâàí³é êîìàíä³ ó÷àñíèêè çàâæäè ðîçïîä³ëÿþòüñÿ çà âèêîíóâàíèìè ðîëÿìè.
Äóæå âàæëèâî, ùîá êåð³âíèê-ë³äåð ì³ã çàáåçïå÷èòè îïòèìàëüíèé ðîçïîä³ë
êîìàíäíèõ ðîëåé ó ï³äðîçä³ë³. Á. Áàññ âèä³ëÿº òðè ìîæëèâ³ ãðóïîâ³ ðîë³ â³äïîâ³äíî
äî òðüîõ ìîæëèâèõ ïîçèö³é: îð³ºíòàö³þ íà âèð³øåííÿ çàâäàííÿ, íà â³äíîñèíè ç
³íøèìè ëþäüìè ³ íà ñàìîãî ñåáå. Ïðàö³âíèê, îð³ºíòîâàíèé íà âèð³øåííÿ çàâäàííÿ
íàéêðàùå çä³éñíþº ³í³ö³þâàííÿ; ³íôîðìàö³éíèé ïîøóê; ïåðåäà÷ó ³íôîðìàö³¿, äóìîê,
îö³íîê ³ ïî÷óòò³â; êîîðäèíóâàííÿ; îö³íþâàííÿ; çàáåçïå÷åííÿ êîíñåíñóñó. Ïðàö³âíèê,
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îð³ºíòîâàíèé íà ï³äòðèìêó â³äíîñèí ó ãðóï³, ñõèëüíèé äî ï³äáàäüîðåííÿ ³ ï³äòðèìêè;
ãàðìîí³çàö³¿ â³äíîñèí; ïîñåðåäíèöòâà; çàáåçïå÷åííÿ êîìïðîì³ñó. Ïðàö³âíèê ç
îð³ºíòàö³ºþ íà ñåáå ñõèëüíèé äî äîì³íóâàííÿ, áëîêóâàííÿ, àãðåñèâíîñò³, â³äõîäó
â³ä ïðîáëåìè, ïîøóêó äîïîìîãè. Àíãë³éñüêèé äîñë³äíèê Ð.Ì. Áåëá³í ââàæàº, ùî
äëÿ ñòâîðåííÿ ä³éñíî åôåêòèâíî¿ ãðóïè íåîáõ³äíî, ùîá ó í³é áóëè ëþäè, ùî
âèêîíóþòü â³ñ³ì ðîëåé: øåôà, ôîðìóâàëüíèêà, ìîçêîâîãî öåíòðà, ìîí³òîðà-
îö³íþâà÷à, äîñë³äíèêà, ïðàö³âíèêà êîìàíäè, êîîðäèíàòîðà êîìàíäè, ô³í³øåðà.

Äîñë³äæåííÿ óñï³øíèõ êîìàíä ïîë³öåéñüêèõ ï³äðîçä³ë³â äîçâîëèëî âèä³ëèòè
äåê³ëüêà ïñèõîëîã³÷íèõ ïðèíöèï³â êîìàíäíî¿ ðîáîòè, à ñàìå: à) íàäàííÿ êåð³âíèêîì
çâîðîòíîãî çâ’ÿçêó ³ ïðèéíÿòòÿ éîãî â³ä ³íøèõ ÷ëåí³â êîìàíäè, áàæàííÿ ³ ãîòîâí³ñòü
÷ëåí³â êîìàíäè äîïîìàãàòè îäèí îäíîìó; á) ñïðèéíÿòòÿ ÷ëåíàìè êîìàíäè ñàìèõ
ñåáå ÿê îäíîãî ö³ëîãî, óñï³õ ÿêîãî çàëåæèòü â³ä âçàºìîä³¿; â) ðîçâèòîê êîìàíäíî¿
âçàºìîçàëåæíîñò³, çà ÿêî¿ êîæíîìó ÷ëåíó êîìàíäè íå ëèøå ìîæëèâî, à é ïîòð³áíî
ïîêëàäàòèñü íà ïàðòíåð³â ó çä³éñíåíí³ êîìàíäíî¿ ì³ñ³¿, ã) êîìàíäíå ë³äåðñòâî
êåð³âíèêà, ÿêèé º çðàçêîì äëÿ ³íøèõ ÷ëåí³â êîìàíäè, áåðå ó÷àñòü ó êîìàíäí³é
ðîáîò³, éîãî âïëèâ íà ðîáîòó êîìàíäè äóæå âåëèêèé.

Òðåòÿ óìîâà – ìîòèâàö³ÿ ³ ñòèìóëþâàííÿ ðîáîòè ïåðñîíàëó ïîë³ö³¿, îñîáè-
ñò³ñíèé ðîçâèòîê ïðàö³âíèê³â. Äîñâ³ä ïîêàçóº, ùî â ãóìàí³ñòè÷í³é êîíöåïö³¿ ïðî-
àêòèâíîãî óïðàâë³ííÿ îñíîâíèì ìåòîäîì ìîòèâàö³¿ ³ ñòèìóëþâàííÿ ïîë³öåéñüêèõ
º çàîõî÷åííÿ. Öåé ìåòîä – ñõâàëåííÿ ä³ÿëüíîñò³ òà ïîâåä³íêè ï³äëåãëîãî, â³í
ïîëÿãàº â çàäîâîëåíí³ ôóíäàìåíòàëüíèõ ïîòðåá îñîáèñòîñò³ â áåçïåö³ ³ âèçíàíí³,
ï³äâèùåíí³ ñîö³àëüíîãî ñòàòóñó. Çàîõî÷åííÿ ñïðèÿº çàêð³ïëåííþ ïîçèòèâíèõ ôîðì
ïîâåä³íêè ïîë³öåéñüêîãî, êð³ì òîãî, çàîõî÷óâàëüí³ â÷èíêè º åòàëîíîì ïîâåä³íêè
äëÿ ³íøèõ. Äîñë³äæåííÿ ïîêàçóþòü, ùî çàñòîñóâàííÿ êåð³âíèêîì çàîõî÷åííÿ ïî-
â’ÿçàíå ³ç äîòðèìàííÿì íèçêè âèìîã: à) âîíî ìàº áóòè ñïðàâåäëèâèì òà ñâîº÷àñíèì,
âðàõîâóâàòè õàðàêòåð ä³é, ö³íí³ñòü ìîòèâàö³¿ ³ ñòóï³íü äîêëàäåíèõ ïðàö³âíèêîì
âîëüîâèõ çóñèëü; á) çàñòîñîâóþ÷è çàîõî÷åííÿ, êåð³âíèêó ïîòð³áíî äîòðèìóâàòèñü
ì³ðè; çàíàäòî ÷àñò³ çàîõî÷åííÿ ìîæóòü ïðèâåñòè äî ðîçâèòêó åãî¿çìó, ñàìîâïåâíå-
íîñò³, íåàäåêâàòíî¿ ñàìîîö³íêè; â) çàîõî÷åííÿ ñë³ä ïîºäíóâàòè ³ç ïðåä’ÿâëåííÿì
íîâèõ âèìîã; ã) çàîõî÷åííÿ ñïðèÿº âèÿâëåííþ ³ ðîçâèòêó ïîçèòèâíèõ ÿêîñòåé
ïðàö³âíèêà.

Çàîõî÷åííÿ ìîæå áóòè ó ôîðì³ ñõâàëåííÿ, ÿê ïîçèòèâíèé â³äãóê ïðî ïîâåä³íêó
ï³äëåãëîãî. Ñõâàëåííÿ âèðàæàºòüñÿ êîðîòêîþ ðåïë³êîþ, ÿêà ï³äòâåðäæóº, ùî
ïîë³öåéñüêèé ä³º òàê, ÿê ñë³ä, íàïðèêëàä, ñëîâàìè “ïðàâèëüíî”, “ìîëîäåöü”, “òàê
òðèìàòè” êåð³âíèê âèñëîâëþº çàäîâîëåííÿ ³ ñòèìóëþº àêòèâí³ñòü ï³äëåãëîãî.
Ïðè ñõâàëåíí³ êåð³âíèêó òàêîæ âàæëèâî äîòðèìóâàòèñü íèçêè ïñèõîëîã³÷íèõ
ïðàâèë, çîêðåìà: à) ñõâàëåííÿ ìàº áóòè íå àáñòðàêòíèì, à êîíêðåòíèì, ³ç çàçíà÷åí-
íÿì, ÿê³ ñàìå ä³¿ ³ ÷îìó ñàìå çàñëóãîâóþòü çàîõî÷åííÿ; á) ñõâàëåííÿ çàâæäè ñë³-
äóº îäðàçó çà ä³ÿìè ïîë³öåéñüêîãî, ÿê³ çàñëóãîâóþòü íà öå; â) ñõâàëåííÿ ìàº â³ä-
ïîâ³äàòè îñîáèñòîìó âíåñêó êîæíîãî ïðàö³âíèêà, êåð³âíèêó íåîáõ³äíî çãàäàòè,
ïðî êîæíîãî ôàêòè÷íîãî ó÷àñíèêà âèêîíàííÿ çàâäàííÿ.

Âàæëèâîþ ôîðìîþ çàîõî÷åííÿ º òàêîæ ïîäÿêà êåð³âíèêà, ÿêà çàíîñèòüñÿ äî
îñîáîâî¿ ñïðàâè, íàãîðîäæåííÿ ïðàö³âíèêà – âðó÷åííÿ éîìó ìàòåð³àëüíèõ ö³ííîñòåé
(ãðîøåé, ö³ííèõ ïîäàðóíê³â), çíàê³â âøàíóâàííÿ – íàãðóäíèõ çíàê³â, Ïî÷åñíèõ
ãðàìîò, äîñòðîêîâå ïðèñâîºííÿ ÷åðãîâîãî ñïåö³àëüíîãî çâàííÿ. Ôîðìîþ çàîõî÷åííÿ
º òàêîæ äîñòðîêîâå çíÿòòÿ ç ï³äëåãëîãî ðàí³øå íàêëàäåíîãî ñòÿãíåííÿ.

© Ostapovych Volodymyr, 2019
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Ñòâîðåííÿ ïåðñïåêòèâ ïðîñóâàííÿ ïî ñëóæá³ ïðåäñòàâëÿº ñîáîþ ùå îäíó
ôîðìó çàîõî÷åííÿ ³ çàñ³á îñîáèñò³ñíîãî ðîçâèòêó ïðàö³âíèê³â ïîë³ö³¿. Ñëóæáîâå
çðîñòàííÿ º âàæëèâèì øëÿõîì ðåàë³çàö³¿ ïîòðåá îñîáèñòîñò³ ó âèçíàíí³ ³ ïðè-
íàëåæíîñò³ äî ãðóïè. Êåð³âíèê ìàº ïîêàçàòè ï³äëåãëîìó ìîæëèâ³ âàð³àíòè ñëóæ-
áîâîãî ðîñòó, ï³äêðåñëèòè âàæëèâ³ñòü íàëåæíîãî âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â ³
ï³äâèùåííÿ âëàñíîãî ïðîôåñ³éíîãî òà ³íòåëåêòóàëüíîãî ð³âíÿ. Íåïîîäèíîêèìè º
âèïàäêè, êîëè ïîë³öåéñüêîãî âèñóâàþòü íà êåð³âíó ïîñàäó, âðàõîâóþ÷è éîãî
çàñëóãè íà ïîïåðåäíüîìó ì³ñö³ ðîáîòè áåç óðàõóâàííÿ éîãî çä³áíîñòåé, ìîòèâàö³¿,
çíàíü ³ óì³íü, òîáòî, êîëè â³í íå ãîòîâèé äî ðîë³ êåð³âíèêà. Äëÿ çàïîá³ãàííÿ ïî-
ä³áíèì ñèòóàö³ÿì âàæëèâî ñèñòåìàòè÷íî âåñòè ìîí³òîðèíã ïîòåíö³àëó ïðàö³âíèêà,
àíàë³çóâàòè éîãî çðîñòàííÿ ÿê êîìïåòåíòíîãî ñïåö³àë³ñòà òà ëþäèíè, îá’ºêòèâíî
³ ñóá’ºêòèâíî çäàòíî¿ î÷îëèòè êîëåêòèâ. Êîðèñíî òèì÷àñîâî ñòàâèòè êàíäèäàòà íà
âèñóíåííÿ â ðåàëüí³ óìîâè ä³ÿëüíîñò³ óïðàâë³íöÿ, äåëåãóâàòè éîìó ÷àñòèíó ïîâ-
íîâàæåíü êåð³âíèêà ïîë³öåéñüêîãî ï³äðîçä³ëó, îö³íþþ÷è ïðè öüîìó ÿê³ñòü âèêî-
íàííÿ ð³çíèõ ôóíêö³é, çì³íè â ìîðàëüíî-ïñèõîëîã³÷íîìó ñòàí³ îñîáèñòîñò³ ïðàö³â-
íèêà. Ç ìåòîþ îñîáèñò³ñíîãî ðîçâèòêó ïîë³öåéñüêèõ äîö³ëüíî çàñòîñîâóâàòè
òåõíîëîã³þ ïðîôåñ³éíî-ïñèõîëîã³÷íîãî òðåí³íãó. Òàêèé òðåí³íã ðîçðîáëåíèé ãðóïîþ
àâòîð³â (ï³ä êåð³âíèöòâîì Â.². Áàðêà), éîãî ìåòîþ º ðîçêðèòòÿ ïåðñïåêòèâ îñî-
áèñò³ñíîãî ³ ïðîôåñ³éíîãî ðîçâèòêó ïîë³öåéñüêèõ, âèÿâëåííÿ îñîáèñò³ñíîãî
ïîòåíö³àëó, çä³áíîñòåé ³ ìîæëèâîñòåé ïðàö³âíèê³â, äîïîìîãà ïîë³öåéñüêèì ó
ïëàíóâàíí³ æèòòÿ ³ ñëóæáîâî¿ êàð’ºðè. Òðåí³íã ́ ðóíòóºòüñÿ íà çàñàäàõ ãóìàí³ñòè÷íî¿
ïñèõîëîã³¿, ïåðøèé äîñâ³ä éîãî âèêîðèñòàííÿ ñâ³ä÷èòü ïðî  ³íòåðåñ äî íüîãî ç
áîêó ïîë³öåéñüêèõ ³ éîãî åôåêòèâí³ñòü.

Äîñâ³ä ðîáîòè ïîë³öåéñüêèõ ìåíåäæåð³â ðîçâèíóòèõ çàðóá³æíèõ êðà¿í ñâ³ä÷èòü
ïðî çðîñòàþ÷ó óâàãó äî âèâ÷åííÿ ïñèõîëîã³÷íèõ ÷èííèê³â åôåêòèâíîñò³ ðîáîòè
ïîë³ö³¿, ñòâîðåííÿ íàëåæíèõ óìîâ äëÿ çáåðåæåííÿ ô³çè÷íîãî ³ ïñèõîëîã³÷íîãî
çäîðîâ’ÿ ïåðñîíàëó, ïðîâåäåííÿ ïñèõîïðîô³ëàêòè÷íî¿ ðîáîòè. Ä³ÿëüí³ñòü ïîë³öåéñü-
êèõ íàëåæèòü äî ñêëàäíèõ, âîíà ñóïðîâîäæóºòüñÿ çíà÷íèìè ô³çè÷íèìè òà ïñèõî-
ëîã³÷íèìè íàâàíòàæåííÿìè íà ïðàö³âíèê³â, íåð³äêî íåñå çàãðîçè äëÿ ¿õ æèòòÿ ³
çäîðîâ’ÿ. Â îñíîâ³ ñó÷àñíèõ êîíöåïö³é ïîë³öåéñüêîãî ìåíåäæìåíòó ëåæàòü ³äå¿
ïðîàêòèâíîãî ï³äõîäó, ÿêèé ìàº çàáåçïå÷èòè ïñèõîëîã³÷íó ïðîô³ëàêòèêó íåãàðàçä³â
ó ïîë³öåéñüê³é îðãàí³çàö³¿, ïîïåðåäæåííÿ êîíôë³êò³â, ñòðåñ³â, íåâäîâîëåííÿ ïðà-
ö³âíèê³â. Ïñèõîëîã³÷íèìè óìîâàìè îðãàí³çàö³¿ óñï³øíî¿ ïñèõîïðîô³ëàêòè÷íî¿
ðîáîòè â ï³äðîçä³ë³ º ðåàë³çàö³ÿ êåð³âíèêîì ãóìàí³ñòè÷íîãî îñîáèñò³ñíî îð³ºíòîâà-
íîãî ï³äõîäó äî ïðàö³âíèê³â ïîë³ö³¿; îðãàí³çàö³ÿ åôåêòèâíî¿ êîìàíäíî¿ ðîáîòè òà
ë³äåðñòâà â ïîë³öåéñüêèõ ï³äðîçä³ëàõ; ìîòèâàö³ÿ ³ ñòèìóëþâàííÿ ðîáîòè ïðàö³âíèê³â
ïîë³ö³¿, ¿õ îñîáèñò³ñíîãî ðîçâèòêó. Òàêèé ï³äõ³ä çàáåçïå÷óº âèñîêó åôåêòèâí³ñòü
ðîáîòè ïîë³öåéñüêèõ ï³äðîçä³ë³â, ç ìåòîþ éîãî ðåàë³çàö³¿ âàæëèâî çä³éñíþâàòè
ñïåö³àëüíó ïñèõîëîã³÷íó ï³äãîòîâêó êåð³âíèê³â ïîë³ö³¿, ñïðÿìîâàíó íà ôîðìóâàííÿ
íàâè÷îê ïðîô³ëàêòè÷íî¿ ðîáîòè ç ïåðñîíàëîì, âïðîâàäæåííÿ â ïðîöåñ ïðîôåñ³éíî¿
ï³äãîòîâêè ïîë³öåéñüêèõ òåõíîëîã³þ ïðîôåñ³éíî-ïñèõîëîã³÷íîãî òðåí³íãó.
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LEGAL AND PSYCHOLOGICAL PECULIARITIES OF ORGANIZATION OF 
PSYCHOPROPHYLACTIC WORK BY THE HEADS OF THE NATIONAL 

POLICE UNITS OF UKRAINE

The article is devoted to the disclosure of psychological conditions for the head
of the effective psychoprophylactic work with the staff of police units. Work experience
of police managers of developed foreign countries testifies to the growing attention to
the study of psychological factors of the effectiveness of police work, creation of
conditions for the preservation of physical and psychological health of staff, carrying
out psychoprophylactic work. Policing is a complex, physically and psychologically
demanding activity, often involving threats to the lives and health of police officers.

The article focuses on the fact that modern concepts of police management are
based on the idea of a proactive approach, which should provide psychological prevention
of problems in the police organization, prevention of conflicts, stress, dissatisfaction
of employees and the like. It has been established that the psychological conditions
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for the implementation of such proactive management are the implementation by the
head of the humanistic personally-oriented approach to police officers; organization of
effective teamwork and leadership in units; motivation and stimulation of the work
of police officers, their self-devevopment. Precisely the proactive approach to management
ensures high efficiency of work of police units, ensuring preservation of their physical
and psychological health.

The article demonstrates that for the purpose of its implementation it is important
to carry out special professional and psychological training of police managers aimed
at developing skills of preventive work with staff, moreover, an effective means of
such preparation is the introduction of professional training of police officers in the
practice of professional technology of professional-psychological training.

Keywords: psychological conditions, psychoprophylactic work, police, heads,
professional-psychological training.

Îòðèìàíî: 23.10.2019

© Ostapovych Volodymyr, 2019



DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

427

ВІТАЄМО

ÓÄÊ 34(091)(477)-057.4

ßðìèø Îëåêñàíäð Íàçàðîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

 ÷ëåí-êîðåñïîíäåíò ÍÀÏðÍÓ, çàñëóæåíèé þðèñò Óêðà¿íè, 
ãîëîâíèé íàóêîâèé ñï³âðîá³òíèê

²íñòèòóòó çàêîíîäàâñòâà Âåðõîâíî¿ Ðàäè Óêðà¿íè, 
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ÄÍÄ² ÌÂÑ Óêðàèíè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0003-2020-7298

ÏÐÎÔÅÑÎÐ ÐÎËÀÍÄ ÑÅÐÃ²ÉÎÂÈ× ÌÓËÓÊÀªÂ –
Ó×ÅÍÈÉ Ç² ÑÂ²ÒÎÂÈÌ ²Ì’ßÌ

(ÄÎ 90-Ð²××ß Ç ÄÍß ÍÀÐÎÄÆÅÍÍß)

Ðîñ³éñüêîìó ïðàâîçíàâöþ, ³ñòîðèêó ïðàâà,
äîêòîðó þðèäè÷íèõ íàóê, ïðîôåñîðó, çàñëóæåíîìó
ïðàö³âíèêó ÌÂÑ ÑÐÑÐ, çàñëóæåíîìó ïðîôåñîðó
Àêàäåì³¿ óïðàâë³ííÿ ÌÂÑ Ðîñ³¿, çàñëóæåíîìó ä³ÿ÷ó
íàóêè Ðîñ³éñüêî¿ Ôåäåðàö³¿, îäíîìó ç ïðîâ³äíèõ
ôàõ³âö³â ó ãàëóç³ ³ñòîð³¿ äåðæàâè ³ ïðàâà òà êîíñòè-
òóö³éíîãî ïðàâà, çàñíîâíèêó íîâîãî íàïðÿìó ³ñòîðè-
êî-ïðàâîâî¿ íàóêè – ³ñòîð³¿ îðãàí³â âíóòð³øí³õ
ñïðàâ, ïîëêîâíèêó âíóòð³øíüî¿ ñëóæáè ó â³äñòàâö³
Ðîëàíäó Ñåðã³éîâè÷ó Ìóëóêàºâó âèïîâíèëîñÿ
90 ðîê³â!

Þâ³ëÿð íàðîäèâñÿ 21 ëèñòîïàäà 1929 ðîêó â
ì. Âëàäèêàâêàç (íà òîé ÷àñ – Ï³âí³÷íî-Îñåòèíñüêà
àâòîíîìíà îáëàñòü). Ï³ñëÿ çàê³í÷åííÿ â 1953 ðîö³

Ìîñêîâñüêîãî þðèäè÷íîãî ³íñòèòóòó íàâ÷àâñÿ â àñï³ðàíòóð³ þðèäè÷íîãî ôàêóëüòåòó
ÌÄÓ ³ì. Ì.Â. Ëîìîíîñîâà. Ó 1958 ðîö³ ï³ä êåð³âíèöòâîì ïðîôåñîðà Ê.À. Ñîôðî-
íåíêà ï³äãîòóâàâ ³ çàõèñòèâ êàíäèäàòñüêó äèñåðòàö³þ íà òåìó “Ñòâîðåííÿ Ï³âí³÷íî-
Îñåòèíñüêî¿ ÀÐÑÐ”. Ó 1957–1960 ðîêàõ ìîëîäèé â÷åíèé ïðàöþâàâ ó Ï³âí³÷íî-
Îñåòèíñüêîìó îáêîì³ ÂËÊÑÌ ³ Âñåñîþçíîìó òîâàðèñòâ³ “Çíàííÿ”.

Ç 1960 ðîêó ³ äî íèí³ (ìàéæå 60 ðîê³â!) Ðîëàíä Ñåðã³éîâè÷ ïðàöþº â Àêà-
äåì³¿ óïðàâë³ííÿ ÌÂÑ Ðîñ³¿ (êîëèøíÿ Âèùà øêîë³ ì³ë³ö³¿ ÌÂÑ ÑÐÑÐ, çãîäîì –
Àêàäåì³ÿ ÌÂÑ ÑÐÑÐ), çàðåêîìåíäóâàâøè ñåáå òàëàíîâèòèì ó÷åíèì ³ ïåäàãîãîì.
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Çà öåé ÷àñ â³í çàõèñòèâ äîêòîðñüêó äèñåðòàö³þ íà òåìó “Îðãàí³çàö³éíî-ïðàâîâ³
ïðîáëåìè ñòàíîâëåííÿ ðàäÿíñüêî¿ ì³ë³ö³¿ (1917–1920 ðð.)” (1979), îòðèìàâ çâàííÿ
ïðîôåñîðà (1980). Îá³éìàâ ïîñàäè âèêëàäà÷à, ñòàðøîãî âèêëàäà÷à, äîöåíòà, çà-
ñòóïíèêà íà÷àëüíèêà íàóêîâî-äîñë³äíîãî â³ää³ëó, íà÷àëüíèêà êàôåäðè, ïðîôåñîðà
êàôåäðè äåðæàâíî-ïðàâîâèõ äèñöèïë³í.

Îñíîâí³ íàïðÿìè íàóêîâèõ äîñë³äæåíü ïðîôåñîðà Ð.Ñ. Ìóëóêàºâà – ïðîáëåìè
³ñòîð³¿ äåðæàâè ³ ïðàâà òà êîíñòèòóö³éíîãî ïðàâà. Íàéá³ëüøèé âíåñîê ó÷åíèé
çðîáèâ ó äîñë³äæåííÿ ïðîáëåì íàö³îíàëüíî-äåðæàâíîãî áóä³âíèöòâà é ³ñòîð³¿
îðãàí³â âíóòð³øí³õ ñïðàâ. Â³í áóâ ³í³ö³àòîðîì ³ òâîðöåì íîâîãî íàïðÿìó â ³ñòîðèêî-
ïðàâîâ³é íàóö³ – ³ñòîð³¿ îðãàí³â âíóòð³øí³õ ñïðàâ. Ï³ä éîãî êåð³âíèöòâîì ³ çà
îñîáèñòî¿ ó÷àñò³ âïåðøå áóëè ïðîâåäåí³ áàãàòîïëàíîâ³, ãëèáîê³ äîñë³äæåííÿ ïðî-
áëåì, ÿê³ äîâãèé ÷àñ ïåðåáóâàëè ïîçà óâàãîþ íàóêîâö³â, – ïåðåäóñ³ì öå ïèòàííÿ
³ñòîð³¿ â³ò÷èçíÿíèõ îðãàí³â âíóòð³øí³õ ñïðàâ (ÿê äîðåâîëþö³éíèõ, òàê ³ ðàäÿíñü-
êèõ). Çà ðåçóëüòàòàìè áóëè ï³äãîòîâëåí³ ôóíäàìåíòàëüí³ ìîíîãðàô³÷í³ ïðàö³ òà
íàâ÷àëüí³ ïîñ³áíèêè. Çàïî÷àòêîâàíèé ³ ðîçðîáëåíèé Ðîëàíäîì Ñåðã³éîâè÷åì
íàâ÷àëüíèé êóðñ “²ñòîð³ÿ îðãàí³â âíóòð³øí³õ ñïðàâ” íèí³ âèêëàäàºòüñÿ â óñ³õ âó-
çàõ ñèñòåìè ÌÂÑ Ðîñ³¿, ³íøèõ äåðæàâ ïîñòðàäÿíñüêîãî ïðîñòîðó.

Ïðîôåñîð Ð.Ñ. Ìóëóêàºâ º îäíèì ³ç çàñíîâíèê³â â³ò÷èçíÿíî¿ ³ñòîðè÷íî¿
íàóêîâî¿ øêîëè ïðîôåñ³éíîãî ñèñêó. Ñòâîðåíà íèì íàóêîâà øêîëà êîðèñòóºòüñÿ
çàñëóæåíèì âèçíàííÿì ³ ïîâàãîþ íå ò³ëüêè â Ðîñ³¿, à é ó êðà¿íàõ áëèæíüîãî ³
äàëåêîãî çàðóá³ææÿ.

Êð³ì òîãî, çíà÷íèì º âíåñîê ó÷åíîãî â ï³äãîòîâêó íàóêîâî-ïåäàãîã³÷íèõ
êàäð³â. Ï³ä éîãî êåð³âíèöòâîì çàõèùåíî 26 äîêòîðñüêèõ ³ 98 êàíäèäàòñüêèõ äè-
ñåðòàö³é. ̄ õ àâòîðè óñï³øíî òðóäÿòüñÿ â íàóêîâî-ïåäàãîã³÷íèõ óñòàíîâàõ ³ äåðæàâíèõ
îðãàíàõ Ðîñ³éñüêî¿ Ôåäåðàö³¿ ³ êðà¿í ÑÍÄ. Ï³ä êåð³âíèöòâîì Ð.Ñ. Ìóëóêàºâà
çàõèñòèëè êàíäèäàòñüê³ äèñåðòàö³¿ ïðåäñòàâíèêè Á³ëîðóñ³¿, Â³ðìåí³¿, Ëàòâ³¿,
Ìîëäîâè, Êàçàõñòàíó, Êèðãèç³¿, Òàäæèêèñòàíó, Óçáåêèñòàíó, Óêðà¿íè.

Ïðîôåñîð Ð.Ñ. Ìóëóêàºâ òðèâàëèé ÷àñ áóâ ÷ëåíîì Åêñïåðòíî¿ ðàäè ÂÀÊ
Ðîñ³éñüêî¿ Ôåäåðàö³¿, ãîëîâîþ ñïåö³àë³çîâàíî¿ â÷åíî¿ ðàäè Àêàäåì³¿ óïðàâë³ííÿ
ÌÂÑ Ðîñ³¿, ÷ëåíîì äèñåðòàö³éíî¿ ðàäè þðèäè÷íîãî ôàêóëüòåòó ÌÄÓ ³ì. Ì.Â. Ëî-
ìîíîñîâà, ÷ëåíîì Åêñïåðòíî¿ ðàäè ïðè Êîì³òåò³ Äåðæàâíî¿ Äóìè ó ñïðàâàõ íà-
ö³îíàëüíîñòåé, àêàäåì³êîì-ñåêðåòàðåì â³ää³ëåííÿ ïðàâîâèõ ïðîáëåì ãåîïîë³òèêè
³ áåçïåêè Ðîñ³éñüêî¿ àêàäåì³¿ ïðèðîäíè÷èõ íàóê, ïðåçèäåíòîì Ðîñ³éñüêîãî ³ñòîðèêî-
ïðàâîâîãî ñï³âòîâàðèñòâà.

Áàãàòî ðîê³â Ð.Ñ. Ìóëóêàºâ àêòèâíî áåðå ó÷àñòü ó ðîçðîáö³, êîíñóëüòóâàíí³
òà åêñïåðòèç³ ïðîºêò³â ôåäåðàëüíèõ çàêîí³â ³ â³äîì÷èõ íîðìàòèâíèõ àêò³â. Â³í
çàëó÷àâñÿ äî ðîçðîáêè Êîíöåïö³¿ äåðæàâíî¿ íàö³îíàëüíî¿ ïîë³òèêè Ðîñ³éñüêî¿
Ôåäåðàö³¿, ïðîºêò³â çàêîí³â “Ïðî íàö³îíàëüíî-êóëüòóðíó àâòîíîì³þ”, “Ïðî êîð³íí³
íå÷èñëåíí³ íàðîäè Ðîñ³¿”, “Ïðî ïîë³ö³þ” òîùî.

Ïðîôåñîð Ð.Ñ. Ìóëóêàºâ – àâòîð ïîíàä 300 íàóêîâèõ ³ íàâ÷àëüíî-ìåòîäè÷íèõ
ðîá³ò çàãàëüíèì îáñÿãîì ïîíàä 450 äðóêîâàíèõ àðêóø³â, ó òîìó ÷èñë³ 14 ìîíîãðàô³é.
Íèì îïóáë³êîâàíî ê³ëüêà âåëèêèõ íàóêîâèõ ðîá³ò, ñåðåä íèõ: “Ïîë³ö³ÿ Ðîñ³¿”
(1993), “Ì³ë³ö³ÿ Ðîñ³¿” (1995), “Ïîë³ö³ÿ ³ ì³ë³ö³ÿ Ðîñ³¿: ñòîð³íêè ³ñòîð³¿” (1995) –
ó ñï³âàâòîðñòâ³, “Ç äîñâ³äó áîðîòüáè ïîë³ö³¿ ç ïðîôåñ³éíîþ çëî÷èíí³ñòþ â Ðîñ³¿”
(1998), “Îðãàíè ³ â³éñüêà ÌÂÑ Ðîñ³¿” (1996) – ó ñï³âàâòîðñòâ³, “²ñòîð³ÿ â³ò÷èçíÿíèõ

© Yarmysh Oleksandr, Chysnikov Volodymyr, 2019



DOI (Issue): https: //doi.org/10.36486/np.2019.4(46) Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/

429

îðãàí³â âíóòð³øí³õ ñïðàâ ó ìàòåð³àëàõ ³íôîðìàö³éíèõ ñëóæá” (1997), “²ñòîð³ÿ
Ìîñêîâñüêî¿ ì³ë³ö³¿” (2006), “²ñòîð³ÿ äåðæàâíîãî óïðàâë³ííÿ â Ðîñ³¿” (2012). Ó
1994–2015 ðîêàõ âèéøëè ê³ëüêîìà âèäàííÿìè ³ îòðèìàëè øèðîêå âèçíàííÿ
çàãàëüíîâóç³âñüê³ ï³äðó÷íèêè ç òåîð³¿ äåðæàâè ³ ïðàâà, ³ñòîð³¿ äåðæàâè ³ ïðàâà,
êîíñòèòóö³éíîãî ïðàâà, ñï³âàâòîðîì ÿêèõ º Ð.Ñ. Ìóëóêàºâ.

Ð.Ñ. Ìóëóêàºâ – àâòîð ³ â³äïîâ³äàëüíèé ðåäàêòîð ï³äðó÷íèê³â “²ñòîð³ÿ îð-
ãàí³â âíóòð³øí³õ ñïðàâ” (2004), “²ñòîð³ÿ â³ò÷èçíÿíîãî ïðàâà” (2006) äëÿ âóç³â
ñèñòåìè ÌÂÑ Ðîñ³¿. Äðóãå âèäàííÿ ï³äðó÷íèêà “²ñòîð³ÿ îðãàí³â âíóòð³øí³õ ñïðàâ”
ïåðåðîáëåíå ³ äîïîâíåíå âèéøëî ó 2015 ðîö³. Ó 2009 ðîö³ âèäàíî ï³äðó÷íèê “²ñ-
òîð³ÿ â³ò÷èçíÿíîãî ïðàâà” çà ðåäàêö³ºþ Ð.Ñ. Ìóëóêàºâà. Â÷åíèé òàêîæ º îäíèì
³ç àâòîð³â ôóíäàìåíòàëüíîãî âèäàííÿ “Ïàì’ÿòíèêè ðîñ³éñüêîãî ïðàâà” â òðèäöÿòè
ï’ÿòè òîìàõ.

Ó 2016 ðîö³ âèéøëà â ñâ³ò ðîáîòà, ùî ìàº çíà÷íó íàóêîâó òà êóëüòóðíó ö³í-
í³ñòü, “Òðè ñòîë³òòÿ ðîñ³éñüêî¿ ïîë³ö³¿”, ¿¿ àâòîðàìè º Ð.Ñ. Ìóëóêàºâ òà éîãî êî-
ëåãè – ³ñòîðèêè-ïðàâîçíàâö³ Î.Â. Áîðèñîâ ³ Î.ß. Ìàëèã³í. Ñë³ä ñêàçàòè, ùî
ê³ëüêà ïðàöü ïðîôåñîðà Ð.Ñ. Ìóëóêàºâà îïóáë³êîâàí³ çà êîðäîíîì (ÑØÀ, Í³-
ìå÷÷èíà, ×åõ³ÿ, Áîëãàð³ÿ, Â’ºòíàì).

Ïðîôåñîð Ð.Ñ. Ìóëóêàºâ – âèñîêîêâàë³ô³êîâàíèé ïåäàãîã, éîãî ëåêö³¿ òà
³íø³ âèäè çàíÿòü âèð³çíÿþòüñÿ âèñîêèì òåîðåòè÷íèì ð³âíåì ³ ìåòîäè÷íîþ
ìàéñòåðí³ñòþ. Â³í ðåãóëÿðíî áåðå ó÷àñòü ó ðîáîò³ íàóêîâèõ ì³æíàðîäíèõ êîíôå-
ðåíö³é, âèñòóïàº ç íàóêîâèìè äîïîâ³äÿì, çîêðåìà íà Ì³æíàðîäí³é êîíôåðåíö³¿
ÞÍÅÑÊÎ (1997).

Çà äîñÿãíóò³ óñï³õè â íàóêîâî-ïåäàãîã³÷íî¿ ä³ÿëüíîñò³ ïðîôåñîðó Ð.Ñ. Ìóëó-
êàºâó ïðèñâîºíî çâàííÿ “Çàñëóæåíèé ä³ÿ÷ íàóêè Ðîñ³éñüêî¿ Ôåäåðàö³¿”, â³í
íàãîðîäæåíèé îðäåíîì “Çíàê Ïîøàíè” òà “Îðäåíîì Ïîøàíè”, áàãàòüìà ìåäàëÿìè,
à òàêîæ Ïî÷åñíèì çíàêîì “Çàñëóæåíèé ïðàö³âíèê ÌÂÑ ÑÐÑÐ”, Ïî÷åñíèì çíàêîì
Óêðà¿íñüêî¿ ñåêö³¿ Ì³æíàðîäíî¿ Ïîë³öåéñüêî¿ Àñîö³àö³¿ “Çà ìóæí³ñòü ³ ïðîôåñ³î-
íàë³çì” 3-ãî ñòóïåíÿ (2009).

Íèí³ ïðîôåñîð Ð.Ñ. Ìóëóêàºâ ïðîäîâæóº ïðàöþâàòè ãîëîâíèì íàóêîâèì
ñï³âðîá³òíèêîì íàóêîâî-äîñë³äíîãî öåíòðó Àêàäåì³¿ óïðàâë³ííÿ ÌÂÑ Ðîñ³¿.

Ðîëàíä Ñåðã³éîâè÷ êîðèñòóºòüñÿ çàñëóæåíèì àâòîðèòåòîì â Óêðà¿í³: òóò óñ-
ï³øíî ïðàöþâàëè ³ ïðàöþþòü ÷èìàëî éîãî ó÷í³â, â òîìó ÷èñë³ íàóêîâö³â, ó íàø³é
êðà¿í³ â³í áðàâ ó÷àñòü ó ð³çíèõ íàóêîâèõ ôîðóìàõ, çàõèñòàõ äèñåðòàö³é òîùî. Ìè
äîáðå ïàì’ÿòàºìî ³ âèñîêî ö³íóºìî òå, ùî ïðîôåñîð Ð.Ñ. Ìóëóêàºâ áóâ ñåðåä
ó÷àñíèê³â íàóêîâî-ïðàêòè÷íîãî ñåì³íàðó  “Ïðîáëåìè ³ñòîð³¿ äåðæàâè ³ ïðàâà”
(Õàðê³â, 17–18 òðàâíÿ 1996 ðîêó), íà ÿêîìó ïðèéìàëîñÿ ð³øåííÿ ïðî çàñíóâàííÿ
Ì³æíàðîäíî¿ àñîö³àö³¿ ³ñòîðèê³â ïðàâà. Òîæ ïîáàæàºìî øàíîâíîìó þâ³ëÿðó
ì³öíîãî çäîðîâ’ÿ ³ áàãàòüîõ ðîê³â ïë³äíî¿ òâîð÷î¿ ïðàö³!
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