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ÓÄÊ 347.639

Òîêàð÷óê Ëþäìèëà Ìèõàéë³âíà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò,

ïðîôåñîð êàôåäðè öèâ³ëüíî-ïðàâîâèõ äèñöèïë³í,
Îäåñüêèé íàö³îíàëüíèé óí³âåðñèòåò

³ìåí³ ².². Ìå÷íèêîâà ì. Îäåñà, Óêðà¿íà
ORCID ID 0000-0002-2202-5300,

ÄÅÐÆÀÂÍÀ Ñ²ÌÅÉÍÀ ÏÎË²ÒÈÊÀ ÓÊÐÀ¯ÍÈ:
ÑÓ×ÀÑÍÈÉ ÑÒÀÍ ² ÏÅÐÑÏÅÊÒÈÂÈ

Ñòàòòþ ïðèñâÿ÷åíî àêòóàëüíèì ïèòàííÿì ôîðìóâàííÿ äåðæàâíî¿ ñ³ìåéíî¿
ïîë³òèêè â Óêðà¿í³.

Ó ñòàòò³ ï³ääàºòüñÿ êðèòèö³ ñõâàëåíà ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â
Óêðà¿íè â³ä 9 ñåðïíÿ 2017 ð. ¹ 526-ð Íàö³îíàëüíà ñòðàòåã³ÿ ðåôîðìóâàííÿ
ñèñòåìè ³íñòèòóö³éíîãî äîãëÿäó òà âèõîâàííÿ ä³òåé íà 2017–2026 ðîêè. Àâòîðîì
çðîáëåíî âèñíîâîê ïðî òå, ùî ìåòà ³ ïëàí çàõîä³â çãàäàíî¿ ñòðàòåã³¿ íå â³äïîâ³äàþòü
çàãàëüíèì çàñàäàì íîðìîòâîðåííÿ, íå çàáåçïå÷óâàòèìóòü íàéêðàù³ ³íòåðåñè
ä³òåé. Äîâîäèòüñÿ, ùî ðîçðîáëåííþ òàêî¿ ñòðàòåã³¿ ìàëà ïåðåäóâàòè ï³äãîòîâëåíà
³ çàòâåðäæåíà çàêîíîäàâ÷èì îðãàíîì äåðæàâè êîíöåïö³ÿ ³ç ïåðåäáà÷åííÿì ó í³é
â³äïîâ³äàëüíèõ âèêîíàâö³â òà äåëåãóâàííÿì âèêîíàâ÷èõ ôóíêö³é.

Êëþ÷îâ³ ñëîâà: ïðèíöèïè ñ³ìåéíî¿ ïîë³òèêè, ñ³ìåéíå ïðàâî, ïðàâà ä³òåé,
ä³òè-ñèðîòè, ä³òè, ïîçáàâëåí³ áàòüê³âñüêîãî ï³êëóâàííÿ.

Ñîö³àëüíî-åêîíîì³÷í³ òà ïîë³òè÷í³ ðåôîðìè â Óêðà¿í³ âïëèíóëè íà ñîö³àëüíó
ñôåðó, ùî ïîçíà÷èëîñÿ íà ð³âí³ æèòòÿ êîæíî¿ ñ³ì’¿. Òóðáóëåíòí³ñòü ó ïîë³òè÷í³é,
ñîö³àëüí³é òà åêîíîì³÷í³é ñôåðàõ áîëÿ÷å ïîçíà÷àºòüñÿ íà ñîö³àëüíî âðàçëèâèõ
âåðñòâàõ íàñåëåííÿ, çîêðåìà íà ìàëîçàáåçïå÷åíèõ ñ³ì’ÿõ. Áåçðîá³òòÿ, ñòàí â³éíè,
ïàä³ííÿ ìîðàëüíèõ ö³ííîñòåé çóìîâëþþòü çðîñòàííÿ ê³ëüêîñò³ çá³äí³ëèõ ñ³ìåé,
â³äìîâíèõ ä³òåé òà ä³òåé-ñèð³ò, àêòèâ³çàö³þ çëî÷èííîñò³ òà çàëó÷åííÿ â íå¿ ä³òåé.
Ñë³ä ðîçóì³òè, ùî öå íåìèíó÷å ïðèçâåäå äî çá³ëüøåííÿ ê³ëüêîñò³ ä³òåé, ÿê³
âèõîâóâàòèìóòüñÿ â ³íòåðíàòíèõ óñòàíîâàõ. Óðÿäîì Óêðà¿íè óõâàëåíî íîðìàòèâíèé
àêò, ïðèñâÿ÷åíèé ðåôîðìóâàííþ ³íòåðíàòíèõ çàêëàä³â. Îäíàê öåé àêò âèêëèêàº
áàãàòî çàóâàæåíü.

Ìåòîþ ñòàòò³ º àíàë³ç ³ìïëåìåíòàö³¿ ïîëîæåíü Êîíöåïö³¿ äåðæàâíî¿ ñ³ìåéíî¿
ïîë³òèêè, ñõâàëåíî¿ ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä 17 âåðåñíÿ 1999 ð.
¹ 1063-XIV [1], âèçíà÷åííÿ äîñ³ àêòóàëüíèõ ¿¿ çàñàä, à òàêîæ îêðåñëåííÿ ïåðñïåêòèâ
îíîâëåííÿ. Âèâ÷åííÿ ö³º¿ Êîíöåïö³¿ çàñâ³ä÷èëî, ùî ÷àñòèíà ¿¿ ïîëîæåíü

ЦИВІЛЬНЕ ПРАВО ТА ЦИВІЛЬНИЙ ПРОЦЕС. 
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â³äîáðàæåíà ó çàêîíîäàâñòâ³ ³ íå ïîòðåáóº äîäàòêîâîãî çàêð³ïëåííÿ. ²íøà ÷àñòèíà
òåç ö³º¿ Êîíöåïö³¿ íàáóâàº âñå á³ëüøî¿ àêòóàëüíîñò³ ³ ìîæå ñëóãóâàòè ìàòåð³àëîì
äëÿ ïîäàëüøîãî óäîñêîíàëåííÿ çàêîíîäàâñòâà ó ñôåð³ ñ³ì’¿.

Ñë³ä çàóâàæèòè, ùî ïèòàííÿ ôîðìóâàííÿ äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè â
Óêðà¿í³ á³ëüøå òóðáóþòü ñîö³îëîã³â, à òàêîæ âèñâ³òëþâàëèñü ó ïóáë³êàö³ÿõ ç
äåðæàâíîãî óïðàâë³ííÿ. Ôàõ³âö³ ó ñôåð³ ïðèâàòíîãî ïðàâà íå ÷àñòî çâåðòàþòüñÿ
äî ö³º¿ òåìè, îäíàê ñàìå âîíè ðîêàìè ñïîñòåð³ãàþòü çà ðåçóëüòàòàìè ¿¿ âïëèâó íà
ñ³ìåéí³ ïðàâîâ³äíîñèíè. Îêðåì³ àñïåêòè äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè ðîçãëÿäàëèñü
ó ðîáîòàõ Â.². Áîðèñîâî¿, ².Â. Æèë³íêîâî¿, Â.À. Âàòðàñà, Ë.À. Ìóçèêè, Ç.Â. Ðî-
ìîâñüêî¿, ß.Ì. Øåâ÷åíêî. Îäíàê îñòàíí³ çì³íè âåêòîðà ñ³ìåéíî¿ ïîë³òèêè äåðæàâè
çàëèøàþòüñÿ äîñ³ íå ðîçðîáëåíèìè.

Ñ³ìåéíà ïîë³òèêà íàëåæèòü äî ñîö³àëüíèõ ôóíêö³é äåðæàâè, îð³ºíòîâàíî¿
íà ï³äòðèìêó ³íñòèòóòó ñ³ì’¿ òà áëàãîïîëó÷÷ÿ ä³òåé. ßê çàçíà÷àþòü íàóêîâö³,
ïåðøîîñíîâó ñ³ìåéíî¿ ïîë³òèêè ñòàíîâèòü ¿¿ íîðìàòèâíî-ïðàâîâà áàçà, à ôàêòîðàìè
¿¿ çä³éñíåííÿ – ¿¿ ðåñóðñíà ³ íàóêîâî-ìåòîäîëîã³÷íà çàáåçïå÷åí³ñòü, íàÿâí³ñòü ïî-
ë³òè÷íî¿ âîë³ äî ¿¿ ðåàë³çàö³¿ íà âñ³õ ð³âíÿõ äåðæàâíîãî óïðàâë³ííÿ. “Åôåêòèâíà
ñ³ìåéíà ïîë³òèêà ïåðåäáà÷àº êîìïëåêñíå âèêîðèñòàííÿ ïðàâîâèõ, åêîíîì³÷íèõ,
ñîö³àëüíèõ, ïñèõîëîã³÷íèõ ³íñòðóìåíò³â äåðæàâíîãî ðåãóëþâàííÿ óìîâ æèòòÿ,
ö³íí³ñíèõ îð³ºíòàö³é ³ ïîâåä³íêè ñ³ì’¿ â ð³çíèõ ñôåðàõ ¿¿ æèòòºä³ÿëüíîñò³. Ïðè
öüîìó âàæëèâî çàáåçïå÷èòè ãàðìîí³éíå ïîºäíàííÿ, íåñóïåðå÷ëèâ³ñòü ð³çíèõ çàõîä³â
ï³äòðèìêè ñ³ì’¿” [2, ñ. 239].

Äîêóìåíòè, ÿê³ âèçíà÷àþòü íàïðÿìè äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè áóäü-ÿêî¿
äåðæàâè, ïðîãîëîøóþòü çíà÷åííÿ ñ³ì’¿ ÿê ñîö³àëüíî¿ îðãàí³çàö³¿, ñòîñóþòüñÿ
äåìîãðàô³÷íèõ ïèòàíü, ô³íàíñîâèõ ðåñóðñ³â äëÿ çàáåçïå÷åííÿ ã³äíîãî ð³âíÿ æèòòÿ
ñ³ìåé, çàáåçïå÷åííÿ áàëàíñó ì³æ ñ³ìåéíèì æèòòÿì ³ çàéíÿò³ñòþ, à òàêîæ ð³âíîñò³
òà íåäèñêðèì³íàö³¿ ó ñ³ìåéíèõ â³äíîñèíàõ. Íàéá³ëüø ïîøèðåíèìè ñêëàäîâèìè
åëåìåíòàìè ñ³ìåéíî¿ ïîë³òèêè º äîïîìîãà ñ³ì’ÿì ç ä³òüìè, çàáåçïå÷åííÿ ä³òÿì
äîñòóïó äî îñâ³òè ³ ðîçâèòêó, à òàêîæ âëàøòóâàííÿ ä³òåé, ÿê³ íå ìàþòü, âòðàòèëè
áàòüê³â, çà äîïîìîãîþ ñ³ìåéíèõ ôîðì âëàøòóâàííÿ, òà â ñîö³àëüí³ àáî ìåäè÷í³
çàêëàäè ð³çíèõ ôîðì âëàñíîñò³. Ñ³ìåéíà ïîë³òèêà õàðàêòåðèçóºòüñÿ çíà÷íèìè
â³äì³ííîñòÿìè, â îñòàíí³ äåñÿòèë³òòÿ ñòðóêòóðà ñ³ì’¿, ñ³ìåéíå æèòòÿ, áåçïåðå÷íî,
çì³íèëèñÿ, ñ³ìåéíó ïîë³òèêó òîðêíóëèñÿ çíà÷í³ ðåôîðìè.

Ôóíêö³îíàëüíèé ï³äõ³ä äî âèçíà÷åííÿ çì³ñòó ³ çíà÷åííÿ ä³ÿëüíîñò³ äåðæàâè
ðîçðîáëÿºòüñÿ ôàõ³âöÿìè òåîð³¿ äåðæàâè ïðàâà. Ôóíêö³¿ äåðæàâè âèçíà÷àþòüñÿ
¿¿ ñò³éêèìè õàðàêòåðèñòèêàìè ³ âïëèâàþòü íà ðîçâèòîê óñ³õ ñôåð ñóñï³ëüíîãî
æèòòÿ â í³é. Òàê, ó ñò. 1 Êîíñòèòóö³¿ Óêðà¿íè ïðîãîëîøåíî, ùî âîíà º ñóâåðåííîþ
³ íåçàëåæíîþ, äåìîêðàòè÷íîþ, ñîö³àëüíîþ, ïðàâîâîþ äåðæàâîþ. Ñàìå ç öèõ çàñàä
ìàº ôîðìóâàòèñÿ ñ³ìåéíà ïîë³òèêà.

Ñîö³àëüíà ôóíêö³ÿ äåðæàâè âèä³ëÿºòüñÿ òåîðåòèêàìè â³äïîâ³äíî äî ñôåð
ñóñï³ëüíîãî æèòòÿ íàð³âí³ ç åêîíîì³÷íîþ, ïîë³òè÷íîþ ³ äóõîâíî-êóëüòóðíîþ [3,
ñ. 152]. Ñîö³àëüíà ôóíêö³ÿ õàðàêòåðèçóºòüñÿ ÿê ïîñò³éíà ³ ìîæå íàëåæàòè íå
ò³ëüêè äî âíóòð³øí³õ ôóíêö³é äåðæàâè, ÿê öå ïðèéíÿòî â òåîð³¿ ïðàâà, à é äî
çîâí³øí³õ. Äî îñòàíí³õ â³äíîñèòüñÿ îñò³ëüêè, îñê³ëüêè ðîçøèðèëèñü
òðàíñíàö³îíàëüí³ â³äíîñèíè ó ïðèâàòíîìó ïðàâ³. Ñë³ä ðîçð³çíÿòè ôóíêö³¿ äåðæàâè,
ôóíêö³¿ äåðæàâíî¿ âëàäè ³ ôóíêö³¿ äåðæàâíèõ îðãàí³â.
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Äåðæàâí³ îðãàíè çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿ âëàäè ä³þòü ó ìåæàõ
ñâîº¿ êîìïåòåíö³¿ ³ ó ôîðì³, ïåðåäáà÷åí³é Êîíñòèòóö³ºþ Óêðà¿íè òà êîíñòèòóö³é-
íèìè çàêîíàìè. Ðåàë³çóþ÷è ñâîþ êîìïåòåíö³þ, äåðæàâí³ îðãàíè âèäàþòü â³äïîâ³äí³
àêòè.

Çã³äíî ç³ ñò. 92 Îñíîâíîãî çàêîíó Óêðà¿íè âèêëþ÷íî çàêîíàìè Óêðà¿íè
âèçíà÷àþòüñÿ, çîêðåìà: ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, ãàðàíò³¿ öèõ ïðàâ
³ ñâîáîä; îñíîâí³ îáîâ’ÿçêè ãðîìàäÿíèíà; îñíîâè ñîö³àëüíîãî çàõèñòó; çàñàäè
ðåãóëþâàííÿ ïðàö³ ³ çàéíÿòîñò³, øëþáó, ñ³ì’¿, îõîðîíè äèòèíñòâà, ìàòåðèíñòâà,
áàòüê³âñòâà; âèõîâàííÿ, îñâ³òè, êóëüòóðè ³ îõîðîíè çäîðîâ’ÿ.

Áàçîþ äëÿ óõâàëåííÿ â³äïîâ³äíèõ çàêîí³â àáî ¿õ ïåâíî¿ ñèñòåìè ñëóãóº
êîíöåïö³ÿ, â ÿê³é âèçíà÷àºòüñÿ îñíîâíèé íàïðÿì, ÿêîãî ìàþòü äîòðèìóâàòèñü
ðîçðîáíèêè ïðîºêòó/ïðîºêò³â ï³ä ÷àñ íàïèñàííÿ éîãî òåêñòó. Ñåðåä íàóêîâö³â
íåìàº ºäèíî¿ äóìêè ùîäî îáîâ’ÿçêîâîñò³ ïîïåðåäíüî¿ ðîçðîáêè êîíöåïö³¿
çàêîíîïðîºêòó. Äåÿê³ íàóêîâö³ ââàæàþòü, ùî ïåðåäóâàòè ñòâîðåííþ çàêîíó ìàº
ï³äãîòîâêà éîãî êîíöåïö³¿ [4, ñ. 91; 5, ñ. 298–300]. ²íø³, ùî ï³äãîòîâêà êîíöåïö³¿
íå ó âñ³õ âèïàäêàõ º îáîâ’ÿçêîâîþ.

Òàê, À. Ô. Òêà÷óê çàçíà÷àº, ùî ó ðàç³ íåîáõ³äíîñò³ çì³íè ëèøå äåÿêèõ ïðà-
âîâèõ íîðì ÷èííîãî çàêîíó ³ ï³äãîòîâêà çì³í ìîæå áóòè íå íàäòî ñêëàäíîþ,
ïðîºêò íå ïîòðåáóâàòèìå ïîïåðåäíüî ðîçðîáëåíî¿ êîíöåïö³¿. “Ó ñèòóàö³¿, êîëè
ìàº áóòè âñòàíîâëåíî íîâ³ ÷è çì³íåíî ³ñíóþ÷³ ïðàâîâ³äíîñèíè, ùî çà÷³ïàþòü
áàãàòî ñóá’ºêò³â ïðàâîâîãî ðåãóëþâàííÿ ³ ìîæóòü ìàòè íàäòî ñåðéîçí³ íàñë³äêè
äëÿ çíà÷íèõ âåðñòâ ñóñï³ëüñòâà, àáî â óìîâàõ, êîëè âèð³øåííÿ ïðàâîâî¿ ïðîáëåìè
ìîæå ìàòè ð³çí³ àëüòåðíàòèâí³ âàð³àíòè, ðîçðîáëÿºòüñÿ êîíöåïö³ÿ íîâîãî ïðàâîâîãî
ðåãóëþâàííÿ ïðîáëåìè. Öå ìîæå áóòè ÿê êîíöåïö³ÿ ðåôîðìóâàííÿ ïðàâîâîãî
ðåãóëþâàííÿ ö³ëî¿ ñôåðè ïðàâîâ³äíîñèí ê³ëüêîìà çàêîíîïðîºêòàìè, òàê ³ êîíöåïö³ÿ
ö³ëêîì êîíêðåòíîãî çàêîíîïðîºêòó, ùî ðîçðîáëÿºòüñÿ” [6, ñ. 38]. Ñàìå òàêîþ
êîíöåïö³ºþ ñòàëà Êîíöåïö³ÿ äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè, ñõâàëåíà ïîñòàíîâîþ
Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä 17 âåðåñíÿ 1999 ð. [1].

Ñòâîðþþ÷è çàñàäè äëÿ ôîðìóâàííÿ çàêîíîäàâñòâà ïðî øëþá òà ñ³ì’þ, ïðî
çàêîíîäàâ÷å çàáåçïå÷åííÿ ïð³îðèòåòíîñò³ ³íòåðåñ³â êîæíî¿ äèòèíè, âëàøòóâàííÿ
ä³òåé-ñèð³ò òîùî, çãàäàíà Êîíöåïö³ÿ ïîâ’ÿçóº âèð³øåííÿ ¿¿ çàâäàíü ³ç ðîçâ’ÿçàííÿì
³íøèõ ñîö³àëüíèõ ïðîáëåì.

Êîíöåïö³ÿ âèêîíóº íå ò³ëüêè òåõíîëîã³÷íó, à é ³äåîëîã³÷íó ôóíêö³¿. Ó ¿¿
ïðåàìáóë³ çàçíà÷åíî: “Ó Êîíöåïö³¿ âèçíà÷àþòüñÿ øëÿõè ðîçâ’ÿçàííÿ îäí³º¿ ç
íàéâàæëèâ³øèõ çàãàëüíîñóñï³ëüíèõ ïðîáëåì Óêðà¿íè – ñòàá³ëüíîãî ³ñíóâàííÿ òà
ðîçâèòêó ñ³ì’¿, ïîë³ïøåííÿ ¿¿ æèòòºâîãî ð³âíÿ, ñòâîðåííÿ ñîö³àëüíî-åêîíîì³÷íèõ,
ïîë³òè÷íèõ, îðãàí³çàö³éíèõ, ïðàâîâèõ óìîâ ³ ãàðàíò³é äëÿ æèòòºâîãî âèçíà÷åííÿ,
³íòåëåêòóàëüíîãî, äóõîâíîãî, ô³çè÷íîãî ðîçâèòêó îñîáèñòîñò³, ïî÷èíàþ÷è ç äèòÿ÷îãî
â³êó. Âîíà ´ðóíòóºòüñÿ íà âèçíàíí³ ïð³îðèòåòó ñ³ì’¿ â æèòò³ äåìîêðàòè÷íîãî
ñóñï³ëüñòâà, ¿¿ ðîë³ ó ãóìàí³ñòè÷íîìó âèõîâàíí³ ï³äðîñòàþ÷îãî ïîêîë³ííÿ. Äåðæàâíà
ñ³ìåéíà ïîë³òèêà ìàº ñòàòè ñêëàäîâîþ âñ³º¿ ñîö³àëüíî¿ ïîë³òèêè Óêðà¿íè”.

Ó Êîíöåïö³¿ îá´ðóíòîâàíî íåîáõ³äí³ñòü ïðàâîâî¿ ðåãëàìåíòàö³¿ ñôåðè ñ³ìåéíèõ
ïðàâîâ³äíîñèí, êð³ì òîãî, ëîã³÷íî âèïèñàí³ ìåòà, ïðèíöèïè òà íàïðÿìè äåðæàâíî¿
ñ³ìåéíî¿ ïîë³òèêè, à òàêîæ ìåõàí³çì ðåàë³çàö³¿ îñíîâíèõ ïîëîæåíü.
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Ïîäàëüøå ôîðìóâàííÿ äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè â³äáóâàëîñü ñàìå ç
îãëÿäó íà çàñàäíè÷³ ïîëîæåííÿ Êîíöåïö³¿.

Ðîçãëÿíåìî, íàïðèêëàä, ÷àñòèíè Êîíöåïö³¿, ïðèñâÿ÷åí³é ïîë³òèö³ çàáåçïå÷åííÿ
³íòåðåñ³â ä³òåé. Òàê, ó Êîíöåïö³¿ ñåðåä ³íøîãî ïðîãîëîøåíî, ùî îñíîâíèìè íàïðÿ-
ìàìè äåðæàâíî¿ ñ³ìåéíî¿ ïîë³òèêè º: “ôîðìóâàííÿ ó ñâ³äîìîñò³ ëþäåé ðîçóì³ííÿ
âàæëèâîñò³ ðîë³ ñ³ì’¿ ó æèòò³ ñóñï³ëüñòâà, âèõîâàíí³ íîâîãî ïîêîë³ííÿ, çàáåçïå÷åíí³
ñóñï³ëüíî¿ ñòàá³ëüíîñò³ òà ïðîãðåñó; ñïðèÿííÿ â³äðîäæåííþ òðàäèö³éíî ì³öíî¿,
ïðàöüîâèòî¿, åêîíîì³÷íî ñïðîìîæíî¿ ñ³ì’¿ íà îñíîâ³ íîâèõ ñîö³àëüíî-åêîíîì³÷íèõ
â³äíîñèí, íàö³îíàëüíèõ òðàäèö³é òà âïðîâàäæåííÿ êðàùîãî ñâ³òîâîãî äîñâ³äó;
ïðîïàãóâàííÿ ³ çàáåçïå÷åííÿ íàñòóïíîñò³ ïîêîë³íü; ñòâîðåííÿ óìîâ äëÿ ïîâíî¿
ðåàë³çàö³¿ åêîíîì³÷íèõ, ñîö³àëüíèõ ³ äåìîãðàô³÷íèõ ôóíêö³é ñ³ì’¿; âæèòòÿ çàõîä³â
äëÿ çàõèñòó ³íòåðåñ³â ñ³ì’¿ ³ ä³òåé, ¿õ ñîö³àëüíî¿ ï³äòðèìêè â ïåð³îä ñîö³àëüíî-
åêîíîì³÷íî¿ òðàíñôîðìàö³¿ ñóñï³ëüñòâà; ôîðìóâàííÿ ó íàñåëåííÿ êóëüòóðè ïëà-
íóâàííÿ ñ³ì’¿, íàðîäæåííÿ áàæàíî¿ ê³ëüêîñò³ ä³òåé ç óðàõóâàííÿì ñó÷àñíîãî
ðîçâèòêó ìåäèöèíè, íàëàãîäæåííÿ åôåêòèâíî¿ ñèñòåìè ï³äãîòîâêè ìîëîä³ äî
ñ³ìåéíîãî æèòòÿ, ïðîïàãóâàííÿ àâòîðèòåòó øëþáó; âñåá³÷íà ñîö³àëüíî-åêîíîì³÷íà
ï³äòðèìêà ìîëîäèõ ñ³ìåé; ñïðèÿííÿ ïîøèðåííþ ñ³ìåéíîãî âèõîâàííÿ ä³òåé-ñèð³ò
³ ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëóâàííÿ, ïðîô³ëàêòèêà äèòÿ÷î¿ áåçäîãëÿäíî-
ñò³, æåáðàêóâàííÿ, çàïîá³ãàííÿ ïðàâîïîðóøåííÿì; çàáåçïå÷åííÿ äåðæàâíèõ ãàðàíò³é
çàãàëüíîîñâ³òíüî¿ ³ ïðîôåñ³éíî¿ ï³äãîòîâêè ìîëîä³ ç íàñòóïíèì ïðàöåâëàøòóâàííÿì
ä³òåé-ñèð³ò ³ ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëóâàííÿ; ñòâîðåííÿ òà ï³äòðèìêè
äèòÿ÷èõ áóäèíê³â ñ³ìåéíîãî òèïó òà ïðèéîìíèõ ñ³ìåé äëÿ âèõîâàííÿ ä³òåé-ñèð³ò
³ ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëóâàííÿ; ñïðèÿííÿ ðîçâèòêó ð³çíèõ ôîðì
áëàãîä³éíèöüêî¿ òà ñïîíñîðñüêî¿ ä³ÿëüíîñò³ äëÿ ïîë³ïøåííÿ ñòàíîâèùà ä³òåé,
³íâàë³ä³â, ñ³ìåé, ÿê³ ïåðåáóâàþòü â îñîáëèâî ñêðóòíîìó ñòàíîâèù³; ôîðìóâàííÿ
³ çì³öíåííÿ ñëóæáè ó ñïðàâàõ íåïîâíîë³òí³õ ³ ïðèòóëê³â äëÿ ä³òåé, ÿê³ çàãóáèëèñÿ,
ïîêèíóò³ áàòüêàìè àáî ï³êëóâàëüíèêàìè, æåáðàêóþòü, çàëèøèëè ñ³ì’þ ÷è
íàâ÷àëüíèé çàêëàä, íå ìàþòü ïîñò³éíîãî ì³ñöÿ ïðîæèâàííÿ ³ äæåðåë ³ñíóâàííÿ”.

Çãàäàí³ ³äå¿ Êîíöåïö³¿ ó ïîäàëüøîìó áóëî ðîçâèíóòî â íèçö³ çàêîí³â, çîêðåìà
ùîäî ñòâîðåííÿ îðãàí³â ³ ñëóæá ó ñïðàâàõ ä³òåé, ñîö³àëüíîãî çàõèñòó ä³òåé-ñèð³ò
òà ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëóâàííÿ, à îñîáëèâîñò³ ðåàë³çàö³¿ íîðì
çàêîí³â äåòàë³çîâàí³ ó íîðìàòèâíî-ïðàâîâèõ àêòàõ, óõâàëåíèõ îðãàíàìè âèêîíàâ÷î¿
âëàäè – Êàá³íåòîì Ì³í³ñòð³â, ì³í³ñòåðñòâàìè òà â³äîìñòâàìè. Àíàë³ç Êîíöåïö³¿
òà ¿¿ âïëèâó íà ïîäàëüøó íîðìîòâîð÷ó ä³ÿëüí³ñòü çàêîíîäàâ÷îãî ³ âèêîíàâ÷èõ
îðãàí³â âëàäè ñâ³ä÷èòü ïðî òå, ùî äåðæàâíà ñ³ìåéíà ïîë³òèêà ìîæå áóòè åôåêòèâíîþ
ëèøå â òîìó ðàç³, êîëè âîíà º îðãàí³÷íèì åëåìåíòîì óñ³º¿ ñîö³àëüíî¿ ïîë³òèêè,
âçàºìîïîâ’ÿçàíà ç ³íøèìè ¿¿ íàïðÿìàìè íà ñòàä³ÿõ âèðîáëåííÿ, ïðèéíÿòòÿ ³
ðåàë³çàö³¿ íîðìàòèâíî-ïðàâîâèõ àêò³â óñ³õ ð³âí³â. Íåçâàæàþ÷è íà ïëèí ÷àñó,
áàãàòî ïîëîæåíü Êîíöåïö³¿ äîñ³ º àêòóàëüíèìè, ÿêáè âèçíà÷åíèõ íåþ íàïðÿì³â
äîòðèìóâàëèñÿ íîðìîòâîðö³.

Õî÷à Êîíöåïö³ÿ ñòîñóºòüñÿ ñ³ìåéíî¿ ïîë³òèêè, â í³é â³äçíà÷àþòüñÿ ÷èííèêè,
ÿê³ âïëèâàþòü íà òå, ùî ä³òè ïîòðàïëÿþòü äî ñïåö³àëüíèõ äèòÿ÷èõ çàêëàä³â,
æåáðàêóþòü, áðîäÿæàòü, à òàêîæ çàõîäè, ñïðÿìîâàí³ íà çì³öíåííÿ ñ³ì’¿.

Òàêîæ ó Êîíöåïö³¿ ïðèä³ëÿºòüñÿ óâàãà çàáåçïå÷åííþ ç áîêó äåðæàâè çàêëàä³â
îõîðîíè çäîðîâ’ÿ, íàâ÷àëüíèõ òà ³íøèõ äèòÿ÷èõ çàêëàä³â, ó ÿêèõ ä³òè ç îáìåæåíèìè
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ô³çè÷íèìè ³ ðîçóìîâèìè ìîæëèâîñòÿìè ìîæóòü îòðèìóâàòè ìåäè÷íó äîïîìîãó
³ ñîö³àëüíó ðåàá³ë³òàö³þ òîùî. Íàãîëîøåíî íà íåîáõ³äíîñò³ ôîðìóâàííÿ ³
çì³öíåííÿ ñëóæáè ó ñïðàâàõ íåïîâíîë³òí³õ ³ ïðèòóëê³â äëÿ ä³òåé, ÿê³ çàãóáèëèñÿ,
ïîêèíóò³ áàòüêàìè àáî ï³êëóâàëüíèêàìè, æåáðàêóþòü, çàëèøèëè ñ³ì’þ ÷è
íàâ÷àëüíèé çàêëàä, íå ìàþòü ïîñò³éíîãî ì³ñöÿ ïðîæèâàííÿ ³ äæåðåë ³ñíóâàííÿ.

Ó 2017 ð. ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè áóëî ñõâàëåíî
Íàö³îíàëüíó ñòðàòåã³þ ðåôîðìóâàííÿ ñèñòåìè ³íñòèòóö³éíîãî äîãëÿäó òà âèõîâàííÿ
ä³òåé íà 2017–2026 ðîêè [7]. Öÿ ñòðàòåã³ÿ âèêëèêàº áàãàòî êðèòè÷íèõ çàóâàæåíü.

Òàê, òåðì³í “³íñòèòóö³éíèé äîãëÿä”, ÿêèé ñòàâ çâè÷íèì ç ïî÷àòêó 2000-õ
ðîê³â ó êðà¿íàõ ªÑ, äëÿ Óêðà¿íè º íîâèì, îäíàê ó öüîìó äîêóìåíò³ éîãî çì³ñò íå
ðîçêðèòî. Çàêîíîäàâñòâî êðà¿í ªÑ ³íñòèòóö³éíó äîïîìîãó âèçíà÷àº ïî-ð³çíîìó.
Òåðì³í “Institutional Care” (â³ä àíãë. “institution” – óñòàíîâà, çàêëàä ³ “care” – äî-
ãëÿä, ï³êëóâàííÿ) ìîæå îçíà÷àòè ÿê êîðîòêîòåðì³íîâå ïåðåáóâàííÿ îñîáè áóäü-
ÿêîãî â³êó ó ìåäè÷íèõ çàêëàäàõ äëÿ îãëÿäó òà ä³àãíîñòèêè, ñîö³àëüíèõ – ç ìåòîþ
ðåàá³ë³òàö³¿ òîùî, òàê ³ òðèâàëå ïåðåáóâàííÿ, ïðîæèâàííÿ.

Çðîçóì³ëî, ùî çàçíà÷åíå âèçíà÷åííÿ ïîêè íå ïðèñòîñîâàíå äî íàö³îíàëüíîãî
çàêîíîäàâñòâà, îäíàê âîíî âèêîðèñòîâóºòüñÿ ó äîêóìåíòàõ ªÑ. Òàê, ªâðîïåéñüêà
êîì³ñ³ÿ âèçíàº, ùî ó âñüîìó ªÑ ñîòí³ òèñÿ÷ ëþäåé ç îáìåæåíèìè ìîæëèâîñòÿìè,
ïñèõ³÷íèìè ðîçëàäàìè, ëþäüìè ïîõèëîãî â³êó àáî êèíóòèìè ³ óðàçëèâèìè ä³òüìè
æèâóòü ó âåëèêèõ ³çîëüîâàíèõ ³íòåðíàòàõ. Òàê³ óñòàíîâè ñïî÷àòêó áóëè ñòâîðåí³
äëÿ çàáåçïå÷åííÿ äîãëÿäó, ïðîäîâîëüñòâà ³ æèòëà, àëå íèí³ äîâåäåíî, ùî âîíè íå
ìîæóòü çàáåçïå÷èòè îð³ºíòîâàí³ íà ëþäèíó ïîñëóãè òà â³äïîâ³äíó ï³äòðèìêó,
íåîáõ³äíó äëÿ çàáåçïå÷åííÿ ïîâíîãî çàëó÷åííÿ. Ô³çè÷íå â³ää³ëåííÿ â³ä ñï³ëüíîò
³ ðîäèí ñåðéîçíî îáìåæóº çäàòí³ñòü ³ ãîòîâí³ñòü òèõ, õòî æèâå àáî ðîñòå â óñòàíîâàõ,
ïîâíîþ ì³ðîþ áðàòè ó÷àñòü ó æèòò³ ñâîº¿ ñï³ëüíîòè ³ ñóñï³ëüñòâà â ö³ëîìó.

Ó çàãàëüí³é ÷àñòèí³ Íàö³îíàëüíî¿ ñòðàòåã³¿ ðåôîðìóâàííÿ ñèñòåìè ³íñòèòó-
ö³éíîãî äîãëÿäó òà âèõîâàííÿ ä³òåé íà 2017–2026 ðîêè äî ñèñòåìè ³íñòèòóö³éíîãî
äîãëÿäó òà âèõîâàííÿ ä³òåé âêëþ÷åíî “çàêëàäè ð³çíèõ òèï³â, ôîðì âëàñíîñò³ òà
ï³äïîðÿäêóâàííÿ, çîêðåìà çàãàëüíîîñâ³òí³ øêîëè-³íòåðíàòè; ³íòåðíàòè; íàâ÷àëüíî-
ðåàá³ë³òàö³éí³ öåíòðè; áóäèíêè äèòèíè; äèòÿ÷³ áóäèíêè; äèòÿ÷³ áóäèíêè-³íòåðíàòè;
íàâ÷àëüíî-âèõîâí³ êîìïëåêñè, ó ñêëàä³ ÿêèõ º ãðóïè, êëàñè, â³ää³ëåííÿ ö³ëîäîáî-
âîãî ïåðåáóâàííÿ ä³òåé; ³íø³ çàêëàäè ö³ëîäîáîâîãî òà äîâãîòðèâàëîãî (ïîíàä òðè
ì³ñÿö³) ïåðåáóâàííÿ ä³òåé, ó ÿêèõ îäíî÷àñíî ïðîæèâàº á³ëüøå í³æ 15 ä³òåé (äà-
ë³ – çàêëàäè ³íñòèòóö³éíîãî äîãëÿäó òà âèõîâàííÿ ä³òåé)”.

Âèçíàþ÷è, ùî ðåàë³çàö³ÿ àäåêâàòíèõ ðåôîðì ñèñòåì äîãëÿäó ìàº ïðîâîäèòèñÿ
â äåðæàâàõ-÷ëåíàõ, ªÑ çîáîâ’ÿçóº äåðæàâè-÷ëåíè ³ ªÑ âæèòè çàõîä³â, ùî ñïðèÿþòü
ïåðåõîäó â³ä ³íñòèòóö³éíîãî äîãëÿäó äî ñóñï³ëüíèõ ïîñëóã [8]. ªÑ ìàº âïëèâ íà
ôîðìóâàííÿ ñ³ìåéíî¿ ïîë³òèêè äåðæàâ-÷ëåí³â.

Çà ô³íàíñîâî¿ ï³äòðèìêè ºâðîïåéñüêèõ ñòðóêòóðíèõ òà ³íâåñòèö³éíèõ ôîíä³â
êðà¿íè ªÑ ïðîâîäÿòü íåîáõ³äí³ ðåôîðìè íà íàö³îíàëüíîìó ð³âí³, ùîá ïåðåéòè äî
ïîñëóã íà ð³âí³ ãðîìàä. Òàê, Ëèòâà óõâàëèëà Ïëàí ä³é ùîäî çàáåçïå÷åííÿ
áëàãîïîëó÷÷ÿ ä³òåé íà 2016–2018 ðîêè, ÿêèé âêëþ÷àº çàõîäè ç ðîçâèòêó ð³çíèõ
ñîö³àëüíèõ, îñâ³òí³õ, êóëüòóðíèõ òà ìåäè÷íèõ ïîñëóã íà ð³âí³ ãðîìàä, ùîá
äîïîìîãòè ä³òÿì ðîñòè â ñ³ìåéíîìó ñåðåäîâèù³, Ëàòâ³ÿ çàïðîâàäæóº ïîñòóïîâèé
ïåðåõ³ä â³ä ³íñòèòóö³éíîãî äîãëÿäó äî ñ³ìåéíîãî äîãëÿäó â ïåð³îä ç 2014 äî
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2020 ðð. äëÿ ä³òåé, ÿê³ çàëèøèëèñÿ áåç ï³êëóâàííÿ áàòüê³â, ³ âîäíî÷àñ ïîë³ïøèòè
çàõîäè ïðîô³ëàêòèêè ³ ï³äòðèìêè äëÿ á³îëîã³÷íèõ ñ³ìåé. Öèìè êðà¿íàìè
âæèâàºòüñÿ ³ ïåðåäáà÷àºòüñÿ âæèòè çàõîä³â ðåôîðìóâàííÿ ³íñòèòóö³éíîãî äîãëÿäó
êîìïëåêñíèõ, à íå òî÷êîâèõ.

² â³ò÷èçíÿíèìè, ³ çàðóá³æíèìè ôàõ³âöÿìè äàâíî â³äçíà÷åíî, ùî ïåðåáóâàííÿ
ä³òåé â ³íòåðíàòíèõ çàêëàäàõ (³íñòèòóö³îíàë³çàö³ÿ ä³òåé) ñòâîðþº ÷èìàëî ïðîáëåì
â ¿õ ðîçâèòêó, áëàãîïîëó÷÷³ é îòðèìàíí³ äîâãîñòðîêîâèõ ðåçóëüòàò³â äëÿ ¿õ
ïîäàëüøîãî ïîâíîë³òíüîãî æèòòÿ. ²íòåðíàòíå ï³êëóâàííÿ “³íñòèòóö³éíà äîïîìîãà”
íå çàáåçïå÷óº íàëåæíî¿ ³íäèâ³äóàëüíî¿ óâàãè ç áîêó âèõîâàòåë³â, îï³êóí³â, ùî
íåîáõ³äíî äëÿ óñï³øíîãî åìîö³éíîãî, ô³çè÷íîãî, ïñèõ³÷íîãî ³ ñîö³àëüíîãî ðîçâèòêó
ä³òåé, îñîáëèâî ä³òåé ó â³ö³ äî òðüîõ ðîê³â.

Ñòðàòåã³ºþ ïåðåäáà÷åíî ðåôîðìóâàííÿ ³íòåðíàòíîãî âèõîâàííÿ ä³òåé áåç
ïðèâ’ÿçêè äî ³íøèõ ñîö³àëüíèõ ³íñòèòóò³â òà ñîö³àëüíèõ ïðîöåñ³â. Íàïðèêëàä,
ïîçà óâàãîþ ö³º¿ Ñòðàòåã³¿ çàëèøèëèñÿ íåîáõ³äí³ äëÿ âèð³øåííÿ ãëîáàëüí³ ïèòàííÿ,
áåç âèð³øåííÿ ÿêèõ ó æîäíîìó ðàç³ íå ìîæå áóòè äîñÿãíóòî ¿¿ ê³íöåâèõ ðåçóëüòàò³â,
çîêðåìà ùîäî çá³ëüøåííÿ ê³ëüêîñò³ ðîáî÷èõ ì³ñöü, ïîäîëàííÿ áåçðîá³òòÿ òà á³äíîñò³,
ðåôîðìóâàííÿ ñèñòåìè îñâ³òè, à òàêîæ ñïîðòèâíîãî ³ êóëüòóðíîãî âèõîâàííÿ
ä³òåé, ñòâîðåííÿ óìîâ äëÿ ðîçâèòêó ¿õ òâîð÷îãî ïîòåíö³àëó òîùî.

Îñíîâíèìè ó÷àñíèêàìè ïðîöåñó ðåôîðìóâàííÿ ñèñòåìè ³íñòèòóö³éíîãî
äîãëÿäó òà âèõîâàííÿ ä³òåé Ñòðàòåã³ºþ âèçíà÷åíî äåðæàâó, îðãàíè ì³ñöåâîãî
ñàìîâðÿäóâàííÿ, ³íñòèòóòè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ïðåäñòàâíèê³â á³çíåñîâèõ
ê³ë òà ì³æíàðîäíèõ äîíîð³â Óêðà¿íè. “Çíà÷íó ðîëü ó òàêèõ çì³íàõ, – ÿê çàçíà÷àºòüñÿ
â Ñòðàòåã³¿, – â³ä³ãðàº ñóñï³ëüñòâî â ö³ëîìó”.

Îö³íþþ÷è çàãàëîì òåêñò Ñòðàòåã³¿, ìîæíà çðîáèòè áàãàòî çàóâàæåíü, îäíàê
çàãàëüíèì äëÿ âñüîãî ¿¿ òåêñòó º îäíå – ¿¿ íàïèñàíî òàê, í³áè â Óêðà¿í³ ñë³ä íå
ðåôîðìóâàòè ³íòåðíàòí³ çàêëàäè ³ ñ³ìåéí³ ôîðìè âëàøòóâàííÿ ä³òåé-ñèð³ò òà
ä³òåé, ïîçáàâëåíèõ áàòüê³âñüêîãî ï³êëóâàííÿ, à ñòâîðþâàòè. Îäíàê ñèñòåìà
çàêîíîäàâñòâà Óêðà¿íè ùîäî çàõèñòó ïðàâ òà ³íòåðåñ³â ä³òåé – öå ñïðàâä³ ñèñòåìà,
³ áàãàòî ³ç çàäåêëàðîâàíèõ ó Ñòðàòåã³¿ ãàñåë ì³ñòÿòüñÿ ó çàêîíàõ, ùî âðåãóëüîâóþòü
â³äíîñèíè ó ñ³ì’¿, â òîìó ÷èñë³ ó ïðèéîìíèõ ñ³ì’ÿõ, â³äíîñèíè ç íàäàííÿ ñîö³àëüíèõ
ïîñëóã, âçàºìîä³¿ îðãàí³â ³ ñëóæá, ùî îï³êóþòüñÿ ä³òüìè òîùî.

Äîêóìåíò, ÿêèé ïðåòåíäóº íà âèçíà÷åííÿ âåêòîðà ãëîáàëüíî¿ ïåðåáóäîâè
çàêîíîäàâñòâà ó ñôåð³ ñ³ìåéíîãî çàáåçïå÷åííÿ ïðîæèâàííÿ ³ âèõîâàííÿ ä³òåé, íå
ìîæå ðîçðîáëÿòèñü ³ óõâàëþâàòèñü îðãàíîì âèêîíàâ÷î¿ âëàäè. Òàê³ ñåðéîçí³
ïèòàííÿ íàëåæàòü äî êîìïåòåíö³¿ çàêîíîäàâ÷îãî îðãàíó.

Ï³äñóìîâóþ÷è, ñë³ä çðîáèòè òàê³ âèñíîâêè. Ìåòà ³ ïëàí çàõîä³â ñõâàëåíî¿
ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 9 ñåðïíÿ 2017 ð. ¹ 526-ð
Ñòðàòåã³¿ íå â³äïîâ³äàþòü çàãàëüíèì çàñàäàì íîðìîòâîðåííÿ, íå çàáåçïå÷óâàòèìóòü
íàéêðàù³ ³íòåðåñè ä³òåé. Ïåðåáðàííÿ íåâëàñòèâèõ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
ôóíêö³é ³ç ðîçðîáêè òàêîãî âàæëèâîãî äîêóìåíòà ïðèçâåëî äî â³äñóòíîñò³
êîíêðåòèêè ïåðåäáà÷åíèõ çàâäàíü ³ ¿õ âèêîíàâö³â, ùî ñâ³ä÷èòü ïðî íåíàëåæíå
ðîçóì³ííÿ ðîçðîáíèêàìè ðåàëüíîãî ñòàíó çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ö³º¿ ñôåðè
äåðæàâíî¿ ä³ÿëüíîñò³. Â ðåçóëüòàò³ öå ïðèçâåäå äî íåîá´ðóíòîâàíèõ âèòðàò
äåðæàâíèõ êîøò³â òà êîøò³â ãðîìàä, ³íâåñòîð³â, âîëîíòåð³â, á³çíåñîâèõ ê³ë, ³,
íàïåâíî, íå ïîêðàùèòü ñòàíîâèùå äèòèíè ó ñóñï³ëüñòâ³.
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Î÷åâèäíî, ùî ðîçðîáëåííþ òàêî¿ ñòðàòåã³¿ ìàëà á ïåðåäóâàòè ï³äãîòîâëåíà ³
çàòâåðäæåíà çàêîíîäàâ÷èì îðãàíîì äåðæàâè êîíöåïö³ÿ ³ç ïåðåäáà÷åííÿì ó í³é
â³äïîâ³äàëüíèõ âèêîíàâö³â òà äåëåãóâàííÿì âèêîíàâ÷èõ ôóíêö³é.
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STATE FAMILY POLICY OF UKRAINE:
CURRENT CONDITION AND PROSPECTS

The article is devoted to topical issues of forming state family policy in Ukraine.
The aim of the article is the analysis of the implementation of the provisions of the
Concept of State Family Policy, approved by the Verkhovna Rada of Ukraine on
September 17, 1999 ¹ 1063-XIV definition of up to date its actual basis, as well as
the prospects of renewal. The study of this Concept shows that some of its provisions
are reflected in the legislation and do not require additional consolidation. The other
part of this Concept is becoming more and more relevant and can serve as material for
further improvement of legislation in the field of family.

Socio-economic and political reforms in Ukraine have affected the social sphere,
which has affected the standards of living of every family. Turbulence in the political,
social and economic spheres hurts socially vulnerable groups, namely low-income
families. Unemployment, the state of war, the decline of moral values lead to an
increase in the number of impoverished families, abandoned children and orphans, the
intensification of crime and the involvement of children in it. It should be understood
that this will inevitably lead to an increase the number of children in boarding
establishments.

The article criticizes the National Strategy for Reforming the System of
Institutional Care and Upbringing of Children for 2017–2026, approved by the order
of the Cabinet of Ministers of Ukraine dated August 9, 2017 ¹ 526-r. The strategy
envisages reforming of the boarding education of children without binding to other
social institutions and social processes. For example, this Strategy ignores the global
issues that need to be address. Without its addressing in any case, the results can
never be achieved. In particular, the increase in jobs, overcoming unemployment and
poverty, reforming the education system, as well as sport and cultural upbringing of
children, creating conditions for the development of their creative potential, etc.

The author concludes that the purpose and action plan of this strategy do not
meet the general principles of rulemaking, will not ensure the best interests of
children. The relocation of uncharacteristic functions of the Cabinet of Ministers of
Ukraine to develop such an important document has led to a lack of the specifics of
the tasks and its executors, which indicates an improper understanding of the real
state of legislative support of this area of state activity. As a result, it will lead to
unjustified spending of public funds and funds of communities, investors, volunteers,
business circles, and probably will not improve the child’s position in society.
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The author defends the position that the development of such a strategy should
be preceded by a concept prepared and approved by the state legislature on the
provision of responsible executors and delegation of executive functions.

 Keywords: principles of family policy, family law, children’s rights, orphans,
children deprived of parental care.
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ÓÄÊ 346.9(477)

Ìèíþê Îëåíà Þð³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò,

äîöåíò êàôåäðè ãîñïîäàðñüêîãî ïðàâà òà ïðîöåñó,
Íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà,

Óí³âåðñèòåò äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè,
ì. ²ðï³íü, Óêðà¿íà

Ñîêîë Âëàäèñëàâ Îëåêñàíäðîâè÷,
àñï³ðàíò òðåòüîãî (PhD) ð³âíÿ

êàôåäðè ãîñïîäàðñüêîãî ïðàâà òà ïðîöåñó,
Óí³âåðñèòåò äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè,

ì. ²ðï³íü, Óêðà¿íà

ÌÅÄ²ÀÖ²ß ßÊ ÏÐÎÃÐÅÑÈÂÍÈÉ ÑÏÎÑ²Á ÂÈÐ²ØÅÍÍß
ÃÎÑÏÎÄÀÐÑÜÊÈÕ ÑÏÎÐ²Â

Ó ñòàòò³ ðîçêðèâàºòüñÿ ïîíÿòòÿ “ìåä³àö³ÿ” ó ïðàâîâ³é äîêòðèí³ òà
â³ò÷èçíÿíîìó çàêîíîäàâñòâ³. Çä³éñíþºòüñÿ ïðàâîâèé àíàë³ç îñîáëèâîñòåé
çàñòîñóâàííÿ ìåä³àö³¿ ï³ä ÷àñ âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â, çîêðåìà ñóá’ºêòíèé
ñêëàä öüîãî ïðîöåñó, åòàïè çàñòîñóâàííÿ ìåä³àö³¿ òà ¿¿ ïåðåâàãè íàä ³íøèìè
ñïîñîáàìè âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â.

Àâòîðè ä³éøëè âèñíîâêó, ùî ó â³ò÷èçíÿí³é ïðàâîâ³é ñèñòåì³ â³äñóòíÿ íàëåæíà
çàêîíîäàâ÷à ðåãëàìåíòàö³ÿ ïðîöåñó çàñòîñóâàííÿ ìåä³àö³¿, õî÷à öåé ³íñòðóìåíò
º ïðîãðåñèâíèì ñïîñîáîì âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â.

Êëþ÷îâ³ ñëîâà: ãîñïîäàðñüêèé ñï³ð, âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â, àëüòåð-
íàòèâí³ ñïîñîáè âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â, ìåä³àö³ÿ ÿê àëüòåðíàòèâíèé
ñïîñ³á âèð³øåííÿ ñïîð³â, îçíàêè òà îñîáëèâîñò³ çàñòîñóâàííÿ ìåä³àö³¿, ì³æíàðîäíèé
äîñâ³ä çàñòîñóâàííÿ ìåä³àö³¿.

Çàïèò íà çàñòîñóâàííÿ àëüòåðíàòèâíèõ ñïîñîá³â âèð³øåííÿ ãîñïîäàðñüêèõ
ñïîð³â çíà÷íîþ ì³ðîþ âèêëèêàíèé íåäîñêîíàë³ñòþ â³ò÷èçíÿíî¿ ñóäîâî¿ ñèñòåìè,
ùî ÷àñòî ïðèçâîäèòü äî äîâãîãî òà íååôåêòèâíîãî âèð³øåííÿ ñïîð³â ñóá’ºêò³â
ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òà òÿãíå çà ñîáîþ íåâèêîíàííÿ ô³íàíñîâèõ ïëàí³â,
íåðàö³îíàëüíå âèêîðèñòàííÿ ðåñóðñ³â ï³äïðèºìñòâîì, à öå, ñâîºþ ÷åðãîþ, ïðèçâî-
äèòü äî çíèæåííÿ òåìï³â ðîçâèòêó ñóá’ºêòà ãîñïîäàðþâàííÿ òà íåãàòèâíî âïëèâàº
íà ðîçâèòîê åêîíîì³êè äåðæàâè â ö³ëîìó. Íåçâàæàþ÷è íà òå, ùî ìåä³àö³ÿ ÿê
îñíîâíèé àëüòåðíàòèâíèé ñïîñ³á âèð³øåííÿ ñïîð³â øèðîêî çàñòîñîâóºòüñÿ â êðà¿íàõ
ªÑ, Âåëèê³é Áðèòàí³¿, ÑØÀ òà Êàíàä³, öåé ïðàâîâèé ³íñòèòóò íå çíàéøîâ ñâîãî
íàëåæíîãî ïðàâîâîãî òà ìåòîäè÷íîãî â³äîáðàæåííÿ ó â³ò÷èçíÿí³é ïðàâîâ³é ñèñòåì³,

ÃÎÑÏÎÄÀÐÑÜÊÅ ÏÐÀÂÎ.
ÃÎÑÏÎÄÀÐÑÜÊÅ ÏÐÎÖÅÑÓÀËÜÍÅ ÏÐÀÂÎ
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ùî ïîçáàâëÿº ñóá’ºêò³â ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ ìîæëèâîñò³ çàñòîñîâóâàòè
ìåä³àö³þ ÿê ñïîñ³á âèð³øåííÿ ñïîð³â íà ð³âí³ ç ñóäîâèì çàõèñòîì ïðàâ ñóá’ºêòà
ãîñïîäàðþâàííÿ. Ó çâ’ÿçêó ç öèì äîñë³äæåííÿ îñîáëèâîñòåé ìåä³àö³¿ ÿê àëüòåð-
íàòèâíîãî ñïîñîáó âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â òà ïåðñïåêòèâ ¿õ çàñòîñóâàííÿ
ó â³ò÷èçíÿí³é ïðàâîâ³é ñèñòåì³ º íàäçâè÷àéíî àêòóàëüíèì â óìîâàõ ñüîãîäåííÿ.

¥ðóíòîâíå äîñë³äæåííÿ òåîðåòè÷íèõ òà ïðàêòè÷íèõ ïèòàíü çàñòîñóâàííÿ ìå-
ä³àö³¿ ÿê àëüòåðíàòèâíîãî ñïîñîáó âèð³øåííÿ ñïîð³â çä³éñíåíî ó íàóêîâèõ ïðàöÿõ
òàêèõ ïðîâ³äíèõ óêðà¿íñüêèõ ó÷åíèõ òà þðèñò³â, ÿê Áàðàáàø Þ., Áàðàíîâà Â.,
Ëþá÷åíêî ß., Êàíàðèê Þ., Êèñåëüîâà Ò., Êë³ìîâà Ã., Êðåñòîâñüêà Í., Êóçíºöîâà
Í., Ìàçàðàê³ Í., Ïåðåïåëèíñüêà Î., Ïðèòèêà Þ., Ïîëàòàé Â., Ïîë³ùóê Ì., Ðî-
ìàíàäçå Ë.,  Ñåðüîã³íà Ñ., Òåñëþê ²., Øåâ÷óê Î., Øåïåëü Ò., Øèíêàð Ò. òà ³íø³.
Ïðîòå âàðòî çàóâàæèòè, ùî ïèòàííÿ çàñòîñóâàííÿ ìåä³àö³¿ ÿê àëüòåðíàòèâíîãî
ñïîñîáó âèð³øåííÿ ñàìå ãîñïîäàðñüêèõ ñïîð³â ó÷åíèìè âèñâ³òëþâàëîñÿ ëèøå
ôðàãìåíòàðíî, õî÷à äàí³ äîñë³äæåííÿ é ìàþòü âàæëèâå íàóêîâå ³ ïðàêòè÷íå
çíà÷åííÿ, àëå â íàóêîâ³é äîêòðèí³ â³äñóòí³é ôóíäàìåíòàëüíèé ïðàâîâèé àíàë³ç
öüîãî ïðàâîâîãî ³íñòèòóòó. Âðàõîâóþ÷è âèìîãè ñüîãîäåííÿ, öåé ïîðÿäîê âèð³øåííÿ
ãîñïîäàðñüêèõ ñïîð³â ïîòðåáóº ñâîãî ïîäàëüøîãî äîñë³äæåííÿ òà óäîñêîíàëåííÿ.

Ìåòà íàøîãî íàóêîâîãî äîñë³äæåííÿ ïîëÿãàº ó òîìó, ùîá íà îñíîâ³ àíàë³çó
â³ò÷èçíÿíèõ òà çàðóá³æíèõ íàóêîâèõ, íàóêîâî-ïóáë³öèñòè÷íèõ äæåðåë, óçàãàëüíåííÿ
ïðàâîçàñòîñîâíî¿ ïðàêòèêè, â³ò÷èçíÿíîãî ³ çàðóá³æíîãî äîñâ³äó ðîçêðèòè îñíîâí³
îñîáëèâîñò³ ìåä³àö³¿ ÿê àëüòåðíàòèâíîãî ñïîñîáó âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â
òà ìîæëèâîñòåé åôåêòèâíîãî çàñòîñóâàííÿ öüîãî ïîðÿäêó âèð³øåííÿ ñïîð³â ó
â³ò÷èçíÿí³é ïðàâîâ³é ñèñòåì³.

Àêòèâíèé ðîçâèòîê òà ôóíêö³îíóâàííÿ ñóñï³ëüñòâà íåìîæëèâ³ áåç ïîðóøåííÿ
ïåâíèõ ïðàâ òà çàêîííèõ ³íòåðåñ³â ñóá’ºêò³â ñóñï³ëüíèõ â³äíîñèí ³íøèìè ñóá’ºêòàìè,
ÿê³ áåçïîñåðåäíüî ÷è îïîñåðåäêîâàíî ïðèçâîäÿòü äî êîíôë³êòíèõ ñèòóàö³é òà
ñïîð³â.

Çàëåæíî â³ä çì³ñòó ñóñï³ëüíèõ â³äíîñèí ñïîðè êëàñèô³êóþòüñÿ íà: ïîë³òè÷í³,
ïðàâîâ³, ô³íàíñîâ³, ãîñïîäàðñüê³, òðóäîâ³, ñ³ìåéí³ òà ³íø³.

Óðàõîâóþ÷è ïåðåõ³ä á³ëüøîñò³ äåðæàâ äî ðèíêîâî¿ åêîíîì³êè, öå ñôîðìóâàëî
ñïðèÿòëèâ³ óìîâè äëÿ ðîçâèòêó ï³äïðèºìíèöòâà, ÿêå íåìîæëèâå áåç âèíèêíåííÿ
ñïîð³â, ïîâ’ÿçàíèõ ç³ çä³éñíåííÿì ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, ì³æ ñóá’ºêòàìè
ï³äïðèºìíèöòâà.

Îñíîâíèì ñïîñîáîì âèð³øåííÿ ñïîð³â, çàïðîïîíîâàíèì äåðæàâîþ, º ñóäîâèé
ïîðÿäîê. Ïðîòå â ñâ³ò³ çíà÷íî¿ ïîïóëÿðíîñò³ íàáèðàþòü àëüòåðíàòèâí³ ñïîñîáè
âèð³øåííÿ ñïîð³â.

Àëüòåðíàòèâíå âèð³øåííÿ (âðåãóëþâàííÿ) ñïîð³â – öå ãðóïà âçàºìîïîâ’ÿçàíèõ
ïðîöåñ³â, çà äîïîìîãîþ ÿêèõ ñïîðè (êîíôë³êòè) âèð³øóþòüñÿ áåç çâåðíåííÿ äî
ôîðìàëüíî¿ ñèñòåìè ñóäî÷èíñòâà.

Îäíèì ³ç ïðîâ³äíèõ àëüòåðíàòèâíèõ ñïîñîá³â âèð³øåííÿ ñïîð³â º ìåä³àö³ÿ.
Ñëîâî “ìåä³àö³ÿ” ïðèéøëî äî íàñ ³ç ëàòèíñüêî¿ ìîâè (mediatio), âîíî îçíà÷àº
“ïîñåðåäíèöòâî”. Ó ì³æíàðîäíîìó ïóáë³÷íîìó ïðàâ³ ìåä³àö³ÿ îçíà÷àº ïîñåðåäíèöòâî
òðåòüî¿ (íåçàö³êàâëåíî¿ â ðåçóëüòàò³ âèð³øåííÿ ñïîðó) äåðæàâè ó âèð³øåíí³ ñïî-
ðó äâîõ ñóá’ºêò³â ì³æíàðîäíîãî ïðàâà, ó ïðèâàòíîìó ïðàâ³ ìåä³àö³ÿ – öå îäèí ³ç
àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â âèð³øåííÿ êîíôë³êò³â, çã³äíî ç ÿêèì
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íåçàëåæíèé ïîñåðåäíèê äîïîìàãàº ñòîðîíàì äîñÿãòè øëÿõîì ïåðåãîâîð³â
äîáðîâ³ëüíî¿ òà âçàºìîâèã³äíî¿ óãîäè.

Ïðîàíàë³çóâàâøè ïðàâîâó îñíîâó ïîíÿòòÿ “ìåä³àö³ÿ” âàðòî çàçíà÷èòè, ùî öå
ìåòîä âèð³øåííÿ ñïîð³â ³ç çàëó÷åííÿì ïîñåðåäíèêà (ìåä³àòîðà), ÿêèé äîïîìàãàº
ñòîðîíàì êîíôë³êòó íàëàãîäèòè ïðîöåñ êîìóí³êàö³¿ ³ ïðîàíàë³çóâàòè êîíôë³êòíó
ñèòóàö³þ òàê, ùîá âîíè ñàì³ çìîãëè îáðàòè òîé âàð³àíò ð³øåííÿ, ÿêèé áè çà-
äîâîëüíÿâ ³íòåðåñè ³ ïîòðåáè óñ³õ ó÷àñíèê³â êîíôë³êòó. Íà â³äì³íó â³ä ôîðìàëüíîãî
ñóäîâîãî ÷è àðá³òðàæíîãî ïðîöåñó, ï³ä ÷àñ ìåä³àö³¿ ñòîðîíè äîõîäÿòü çãîäè ñà-
ì³ – ìåä³àòîð íå ïðèéìàº ð³øåííÿ çà íèõ [1, ñ. 74].

Ó ïðîºêò³ Çàêîíó Óêðà¿íè â³ä 28.12.2019 ¹ 2706 çàïðîïîíîâàíå òàêå
âèçíà÷åííÿ ïîíÿòòÿ “ìåä³àö³ÿ” – öå äîáðîâ³ëüíà, ïîçàñóäîâà, êîíô³äåíö³éíà,
ñòðóêòóðîâàíà ïðîöåäóðà, ï³ä ÷àñ ÿêî¿ ñòîðîíè çà äîïîìîãîþ ìåä³àòîðà (ìåä³àòîð³â)
íàìàãàþòüñÿ âðåãóëþâàòè êîíôë³êò (ñï³ð) øëÿõîì ïåðåãîâîð³â [2, ñò. 1].

Ñïåöèô³÷íèì ñóá’ºêòîì ìåä³àö³¿ ÿê àëüòåðíàòèâíîãî ñïîñîáó âèð³øåííÿ
ñïîðó º ìåä³àòîð. Â³äïîâ³äíî äî ïðàâîâî¿ äîêòðèíè ìîæíà ñôîðìóëþâàòè âèçíà-
÷åííÿ ïîíÿòòÿ “ìåä³àòîð” – íåéòðàëüíà ùîäî ñòîð³í êîíôë³êòó òðåòÿ ñòîðîíà
(ñïåö³àëüíî ï³äãîòîâëåíèé ïîñåðåäíèê), ÿêà ñïðèÿº äîñÿãíåííþ ñòîðîíàìè
âçàºìîïðèéíÿòíî¿ çãîäè ùîäî ðîçâ’ÿçàííÿ ñïîðó, çîñåðåäæóþ÷èñü ïðè öüîìó íà
³íòåðåñàõ ñòîð³í, à íå íà ïðàâîâèõ ïîçèö³ÿõ àáî äîãîâ³ðíèõ ïðàâàõ.

Çã³äíî ç ïðîºêòîì Çàêîíó Óêðà¿íè ¹ 2706 â³ä 28.12.2019, ìåä³àòîð – öå
íåçàëåæíà, íåéòðàëüíà, íåóïåðåäæåíà ô³çè÷íà îñîáà, ÿêà ïðîâîäèòü ìåä³àö³þ ³ íå
ìàº ïîâíîâàæåíü ùîäî ïðèéíÿòòÿ ð³øåííÿ ïî ñóò³ êîíôë³êòó (ñïîðó) [2, ñò. 1].

Íàñòóïíèìè ñóá’ºêòàìè ïðîöåñó ìåä³àö³¿ º ñòîðîíè ìåä³àö³¿ – ô³çè÷í³,
þðèäè÷í³ îñîáè àáî ãðóïè îñ³á, ÿê³ çâåðíóëèñÿ äî ìåä³àòîðà (ìåä³àòîð³â) ÷è îð-
ãàí³çàö³¿, ùî çàáåçïå÷óº ïðîâåäåííÿ ìåä³àö³¿, ç ìåòîþ âðåãóëþâàííÿ êîíôë³êòó
(ñïîðó) ì³æ íèìè çà äîïîìîãîþ ìåä³àö³¿. Ï³ä ÷àñ çàñòîñóâàííÿ ìåä³àö³¿ ïðè âè-
ð³øåíí³ ãîñïîäàðñüêèõ ñïîð³â ñòîðîíàìè âèñòóïàþòü ñóá’ºêòè ãîñïîäàðñüêî¿ ä³ÿëü-
íîñò³, ì³æ ÿêèìè âèíèê ãîñïîäàðñüêèé ñï³ð àáî â³äïîâ³äí³ óïîâíîâàæåí³ ïðåä-
ñòàâíèêè öèõ ñóá’ºêò³â.

Ìåä³àö³ÿ ÿê àëüòåðíàòèâíèé ñïîñ³á âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â çä³é-
ñíþºòüñÿ íà îñíîâ³ ïðèíöèï³â, ÿê³ ñïîíóêàþòü äîñÿãíóòè íàëåæíèõ ðåçóëüòàò³â,
çîêðåìà öå: äîáðîâ³ëüí³ñòü; êîíô³äåíö³éí³ñòü; ùèð³ñòü íàì³ð³â ùîäî âèð³øåííÿ
êîíôë³êòó; íåóïåðåäæåí³ñòü ïîñåðåäíèêà; ïðàâîìî÷í³ñòü ñòîð³í; íåôîðìàëüí³ñòü
òà ãíó÷ê³ñòü ïðîöåäóðè ìåä³àö³¿ [3, ñ. 102].

Ïðîöåñ ìåä³àö³¿ ñêëàäàºòüñÿ ç ï’ÿòè îñíîâíèõ åòàï³â. Ïåðøèé åòàï – ï³äãîòîâêà
äî ìåä³àö³¿. Â³í âêëþ÷àº â ñåáå îçíàéîìëåííÿ ó÷àñíèê³â ãîñïîäàðñüêîãî ñïîðó ç³
âñ³ìà âèìîãàìè ìåä³àö³¿. Ìåä³àòîð îáãîâîðþº ïðîöåñ ç³ ñòîðîíàìè êîíôë³êòó,
ïîÿñíþº ¿ì, ùî òàêå ìåä³àö³ÿ, ÿêà ðîëü ìåä³àòîðà ó âðåãóëþâàíí³, îçíàéîìëþº ¿õ
³ç ïðèíöèïàìè ïðîöåäóðè. ßêùî ó÷àñíèêè çãîäí³ ç âèìîãàìè, ÿê³ ¿ì âèñóâàº
ìåä³àòîð, òî ìåä³àòîð ìîæå ðîçïî÷èíàòè ï³äãîòîâêó äî ñàìî¿ ìåä³àö³¿. Íà öüîìó
åòàï³ ôîðìóºòüñÿ äîâ³ðà òà ñâîÿ ïåâíà ñòðóêòóðà ðåãóëþâàííÿ. Öÿ ñòàä³ÿ çàêëàäàº
îñíîâó âçàºìèí ³ ðîáèòü ïðîöåñ ìåä³àö³¿ çðîçóì³ëèì ³ ïðèéíÿòíèì äëÿ ó÷àñíèê³â.

Äðóãèé åòàï – âñòóïíà ÷àñòèíà ìåä³àö³¿ (âñòóïíå ñëîâî ìåä³àòîðà). Íà öüîìó
åòàï³ ìåä³àòîð çíàéîìèòü ó÷àñíèê³â ³ç ïðîöåäóðîþ ìåä³àö³¿ òà ¿¿ ïðèíöèïàìè,
îáãîâîðþº ç³ ñòîðîíàìè ïðàâèëà ìåä³àö³¿, â³äïîâ³äàº íà ïèòàííÿ ñòîð³í. Ïåðø
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í³æ áåçïîñåðåäíüî ïåðåéòè äî îáãîâîðåííÿ çì³ñòó êîíôë³êòíî¿ ñèòóàö³¿, íåîáõ³äíî
ïåðåêîíàòèñÿ, ùî ñòîðîíè ðîçóì³þòü ñóòü ïðîöåäóðè, ¿¿ ïðèíöèïè òà ïîãîäæóþòüñÿ
äîòðèìóâàòèñÿ ïðàâèë ³ áðàòè ó÷àñòü ó ìåä³àö³¿. Äëÿ öüîãî ìåä³àòîð çàïèòóº ó÷à-
ñíèê³â, ÷è âñå ç òîãî, ùî â³í ñêàçàâ ïðî ìåä³àö³þ, ¿ì çðîçóì³ëî, ³ ÷è º ó íèõ ïè-
òàííÿ ñòîñîâíî ïåðåá³ãó ñï³ëüíî¿ çóñòð³÷³. ßêùî ó÷àñíèêè ìàþòü ïèòàííÿ, ìåä³àòîð
ïîÿñíþº íåçðîçóì³ë³ ìîìåíòè ùå ðàç, ÿêùî í³ – ïðîïîíóº ñòîðîíàì ï³äïèñàòè
óãîäó (äîãîâ³ð) íà ó÷àñòü ó ìåä³àö³¿.

Òðåò³é åòàï – àíàë³ç ôàêò³â ³ âèÿâëåííÿ ïðîáëåìè. Öåé åòàï ðîçïî÷èíàºòüñÿ
ç ïðîõàííÿ ìåä³àòîðà ðîçïîâ³ñòè ïðî êîíôë³êòíó ñèòóàö³þ, îïèñàòè ¿¿ ³ ïîÿñíèòè,
ùî ñòàëîñÿ. Çàâäàííÿì öüîãî åòàïó º íàäàííÿ ìîæëèâîñò³ êîæí³é ñòîðîí³ âèñëîâèòè
âëàñíó ïîçèö³þ. Äëÿ òîãî ùîá ð³øåííÿ áóëî óõâàëåíå, âñ³ ó÷àñíèêè ïîâèíí³ ìàòè
ð³âíèé îáñÿã ³íôîðìàö³¿ ³ äîáðå ðîçóì³òè ñòàí ïðîáëåì. Àäæå, ùîá ðîçâ’ÿçàòè
êîíôë³êò, ñïî÷àòêó ïîòð³áíî äîáðå óñâ³äîìèòè éîãî ïðè÷èíè ³ ñóòí³ñòü. Çàâäàííÿ
ìåä³àòîðà íà ö³é ñòàä³¿ – âèÿâèòè âñ³ íàÿâí³ ïðîáëåìè, îñê³ëüêè á³ëüø³ñòü êîíô-
ë³êò³â ìàþòü, ÿê â³äîìî, êîìïëåêñíèé õàðàêòåð. Òóò ó÷àñíèêè âèð³øóþòü, ÷è
õî÷óòü âîíè äîñÿãòè çãîäè â óñ³õ çàÿâëåíèõ ïðîáëåìàõ àáî ò³ëüêè â äåÿêèõ, à
òàêîæ âèçíà÷àþòü ÷åðãîâ³ñòü ¿õ ðîçãëÿäó, òàê ñàìî óõâàëþºòüñÿ ïðèíöèïîâå
ð³øåííÿ ùîäî ïðîäîâæåííÿ àáî çãîðòàííÿ ðîáîòè.

×åòâåðòèé åòàï – ðîçâ’ÿçàííÿ ïðîáëåìè. Çàâäàííÿì öüîãî åòàïó º âèçíà÷åííÿ
ïðîáëåì, ÿê³ ïîòðåáóþòü ïåðøî÷åðãîâîãî âèð³øåííÿ. Òóò ñòîðîíàì íàäàºòüñÿ
ìîæëèâ³ñòü âèñóíóòè éìîâ³ðí³ âàð³àíòè ðîçâ’ÿçàííÿ êîíôë³êòó, îáãîâîðåííÿ öèõ
âàð³àíò³â ³ç ìåä³àòîðîì ³ ïðèéíÿòòÿ îñòàòî÷íîãî ð³øåííÿ.  Äóæå âàæëèâèé âíåñîê
ìåä³àòîðà ñàìå íà ö³é ñòàä³¿, îñê³ëüêè â³í îáãîâîðþº ç³ ñòîðîíàìè â³äïîâ³äí³ñòü
ïðîïîçèö³é ñòîð³í çà ïåâíèìè êðèòåð³ÿìè:

– ïðîãíîçóâàííÿ ðîçâèòêó ïîä³é ï³ñëÿ óõâàëåííÿ ð³øåííÿ;
– ìîæëèâ³ îáñòàâèíè ³ ïðîáëåìè, ÿê³ ìîæóòü âèíèêíóòè âíàñë³äîê öüîãî;
– íàñë³äêè (åêîíîì³÷í³, ïîë³òè÷í³, ñîö³àëüí³), ùî âèíèêíóòü ïðè ïðèéíÿòò³

ð³øåííÿ;
– âèòðàòè, à òàêîæ ïðàâîâ³ íîðìè, ÿê³ ñïðèÿòèìóòü âèêîíàííþ öüîãî ð³øåííÿ,

àáî íàâïàêè, ïåðåøêîäæàòèìóòü éîìó.
Òàêîæ ìåä³àòîð ïîâèíåí ñïðÿìóâàòè ñòîðîíè íà ïîøóê ìîæëèâèõ ³íøèõ

ïðîïîçèö³é, ÿê³ áóäóòü âèã³äí³øèìè çà ïîïåðåäí³, òà äîïîìàãàº ¿ì êðàùå
ñôîðìóëþâàòè ñâî¿ äóìêè ³ ïðîïîçèö³¿. Ñâî¿ ð³øåííÿ ìåä³àòîðó ñë³ä ïðîïîíóâàòè
ëèøå ï³ñëÿ òîãî, ÿê óñ³ ó÷àñíèêè âèñëîâèëèñÿ. Òîí  ïðîïîçèö³é ìàº áóòè òàêèì,
àáè íå âèíèêàëî âðàæåííÿ ïðî òèñê ç áîêó ìåä³àòîðà ÷è éîãî ñèìïàò³¿ äî îäí³º¿
ç³ ñòîð³í. Ó ðàç³ â³äñóòíîñò³ êîíñòðóêòèâíèõ ïðîïîçèö³é º ñåíñ ïîïðîñèòè ó÷àñíèê³â
ùå ðàç ïîäóìàòè íàä íèìè ï³ä ÷àñ ïåðåðâè.

Ï’ÿòèé åòàï – óêëàäàííÿ òà ï³äïèñàííÿ óãîäè. Íà â³äì³íó â³ä ñóäîâîãî
ðîçãëÿäó ñïðàâè, ìåä³àö³ÿ ìàº íåôîðìàëüíèé õàðàêòåð. Àëå äëÿ òîãî, ùîá
âèð³øåííÿ êîíôë³êòó áóëî åôåêòèâíèì ³ ìàëî ïîçèòèâí³ íàñë³äêè, íåîáõ³äíî
óêëàñòè óãîäó ì³æ ñòîðîíàìè. Â óãîä³ ÷³òêî âèçíà÷àþòüñÿ øëÿõè âèð³øåííÿ
ñï³ðíî¿ ñèòóàö³¿, çàêð³ïëþþòüñÿ ïðàâà òà îáîâ’ÿçêè âñ³õ ó÷àñíèê³â. Ìåä³àòîð
îðãàí³çîâóº ñêëàäàííÿ ïëàíó, óòî÷íþº ôîðìóëþâàííÿ ³ çàïèñóº óõâàëåí³ ð³øåííÿ.
Ï³ä ÷àñ ðîçðîáêè óãîäè àêöåíòóºòüñÿ óâàãà ïåðåäóñ³ì íà òèõ ïóíêòàõ, ÿê³
ïîòðåáóþòü ïåðøî÷åðãîâîãî âèêîíàííÿ òà ìàþòü îáîâ’ÿçêîâèé õàðàêòåð. Öå ãîòóº
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ôóíäàìåíò äëÿ ïåðåõîäó äî íàñòóïíèõ, á³ëüø ïðîáëåìíèõ ïèòàíü. ×àñòî ñòîðîíè
ïîãîäæóþòüñÿ ç ïóíêòàìè ïî ñóò³, ïðîòå ¿õ íå âëàøòîâóþòü çàô³êñîâàí³ â äîêóìåíò³
ñëîâà, òîìó ìåä³àòîð ïîâèíåí çâåðíóòè îñîáëèâó óâàãó íà òå, ùîá óãîäà áóëà
ïðèéíÿòíà â³äïîâ³äíî äî ñòèë³ñòè÷íîãî àñïåêòó. ²äåàëüíà ï³äñóìêîâà óãîäà – öå
òàê³ ð³âíîïðàâí³, çàêîíí³ òà ì³öí³ çîáîâ’ÿçàííÿ, âèðîáëåí³ â ðåçóëüòàò³ ïåðåãîâîð³â,
ç ÿêèìè ïîãîäæóþòüñÿ êîíôë³êòóþ÷³ ñòîðîíè. Îñîáëèâó óâàãó ñë³ä ïðèä³ëèòè
ïðîöåäóð³ ï³äïèñàííÿ ñï³ëüíî ðîçðîáëåíîãî ³ ïðèéíÿòîãî ñòîðîíàìè äîêóìåíòà.

Ï³ñëÿ çàê³í÷åííÿ ïåðåãîâîð³â ¿õ ó÷àñíèêè, çàçâè÷àé, ãîòóþòü çâ³ò. Ïðè
ñêëàäàíí³ çâ³òó äîö³ëüíî â³äïîâ³ñòè íà òàê³ ïèòàííÿ:

– ùî ñïðèÿëî óñï³õó ïåðåãîâîð³â, ÿê³ âèíèêàëè òðóäíîù³, ÿêèì øëÿõîì
âîíè äîëàëèñÿ;

– ùî íå áóëî âðàõîâàíî ïðè ï³äãîòîâö³ äî ïåðåãîâîð³â ³ ÷îìó;
– ÿê³ íåñïîä³âàíêè âèíèêëè ï³ä ÷àñ âåäåííÿ ïåðåãîâîð³â;
– ÿêîþ áóëà ïîâåä³íêà ó÷àñíèêà íà ïåðåãîâîðàõ [4, ñ. 745].
Òàêèì ÷èíîì, ïðàâèëüíî ïðîâåäåíà ïðîöåäóðà ìåä³àö³¿ ç äîòðèìàííÿì

çàçíà÷åíèõ åòàï³â ìàòèìå ïîçèòèâíèé ðåçóëüòàò. Ñòàòèñòèêà ïîêàçóº, ùî ìåä³àö³ÿ
º óñï³øíîþ ³ äîñèòü åôåêòèâíîþ ó á³ëüøå í³æ 50% âèïàäê³â.

Ó áàãàòüîõ çàðóá³æíèõ êðà¿íàõ ìåä³àö³ÿ øèðîêî çàñòîñîâóºòüñÿ äëÿ âèð³øåííÿ
ãîñïîäàðñüêèõ ñïîð³â. Öåé ñïîñ³á ïîçèòèâíî âïëèâàº íà ðîçâàíòàæåííÿ ñóäîâî¿
ñèñòåìè òà íàäàº ìîæëèâ³ñòü ñòîðîíàì ñïîðó çíàéòè êîìïðîì³ñ ó âèð³øåíí³
ñï³ðíîãî ïèòàííÿ.

Ï³ä ÷àñ çä³éñíåííÿ ìåä³àö³¿ äëÿ âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â ìåä³àòîðè
âèêîðèñòîâóþòü òàê³ ïðèéîìè:

– âèÿâëåííÿ ä³éñíèõ ³íòåðåñ³â ñòîð³í çàì³ñòü âèçíà÷åííÿ ïðàâîâèõ ïîçèö³é
òà ñòàâëåííÿ äî êîíôë³êòíî¿ ñèòóàö³¿;

– äîïîìîãà ñòîðîíàì ó ïðèéíÿòò³ ð³øåíü ÷åðåç ïðèçìó ¿õí³õ äîâãîñòðîêîâèõ
ö³ëåé òà ³íòåðåñ³â;

– âèêîðèñòàííÿ ìàêñèìàëüíî ãíó÷êèõ òà íåôîðìàëüíèõ ïðîöåäóð âèð³øåííÿ
ãîñïîäàðñüêèõ ñïîð³â;

– ñïðèÿííÿ îáãîâîðåííþ ïðîáëåìíîãî ïèòàííÿ òà çàîõî÷åííÿ â³ëüíîãî
âèñëîâëåííÿ ³äåé ùîäî éîãî âèð³øåííÿ;

– ðîçêðèòòÿ ³íôîðìàö³¿, ùî ñòîñóºòüñÿ êîíôë³êòíîãî ïèòàííÿ, òà ï³äá³ð
ð³çíîìàí³òíèõ âàð³àíò³â ùîäî éîãî âèð³øåííÿ;

– ñïðèÿííÿ ïîáóäîâ³ ä³àëîãó ñòîð³í ñïîðó òà ñàìîñò³éíîìó çíàõîäæåííþ
ñòîðîíàìè ñï³ëüíîãî ð³øåííÿ, çàì³ñòü íàâ’ÿçóâàííÿ ïîçèö³¿ ìåä³àòîðà;

– çàëó÷åííÿ ó ðàç³ íåîáõ³äíîñò³ òðåòüî¿ ñòîðîíè äëÿ ñïðîùåííÿ ñï³ëêóâàííÿ
ñòîð³í ñïîðó òà ïðèñêîðåííÿ éîãî âèð³øåííÿ.

Àíàë³çóþ÷è ñâ³òîâèé äîñâ³ä âèêîðèñòàííÿ ìåä³àö³¿ ï³ä ÷àñ âèð³øåííÿ
ãîñïîäàðñüêèõ ñïîð³â, âàðòî çàçíà÷èòè, ùî òàêà ïðàêòèêà âïåðøå ïî÷àëà
çàñòîñîâóâàòèñÿ â ÑØÀ ï³ñëÿ Ïàóíäñüêî¿ êîíôåðåíö³¿ ó 1976 ðîö³, à çãîäîì
íàáóëà ïîïóëÿðíîñò³ â Êàíàä³, Âåëèê³é Áðèòàí³¿ òà êðà¿íàõ ªâðîïè. Öåé ³íñòèòóò
âèð³øåííÿ ñïîð³â çàêð³ïëåíèé íà çàêîíîäàâ÷îìó ð³âí³ òà ïîñò³éíî åâîëþö³î-
íóº øëÿõîì ðîçðîáêè ïîðÿäê³â, ³íñòðóêö³é òà ìåòîäè÷íèõ ðåêîìåíäàö³é [5,
ñ. 371].
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Ïðîâîäÿ÷è ïàðàëåëü ç â³ò÷èçíÿíîþ ïðàâîâîþ ñèñòåìîþ, âàðòî çàçíà÷èòè,
ùî ïîðÿäîê çàñòîñóâàííÿ ìåä³àö³¿ äëÿ âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â â Óêðà¿í³
íà çàêîíîäàâ÷îìó ð³âí³ íå çàêð³ïëåíèé, òà âèêîðèñòîâóºòüñÿ äîñèòü ð³äêî.

Ïîð³âíÿâøè ìåä³àö³þ ÿê àëüòåðíàòèâíèé ñïîñ³á âèð³øåííÿ ãîñïîäàðñüêèõ
ñïîð³â ³ç ïîðÿäêîì âèð³øåííÿ ñïîð³â ó ñóä³, âàðòî âèîêðåìèòè òàê³ ïåðåâàãè:
åêîíîì³ÿ ÷àñó; çíèæåííÿ âàðòîñò³ ïðîöåñó âèð³øåííÿ ñïîðó; ìîæëèâ³ñòü âïëèâàòè
íà ðåçóëüòàò; êîíô³äåíö³éí³ñòü ïðîöåäóðè; ìîæëèâ³ñòü çáåðåæåííÿ àáî â³äíîâëåííÿ
ä³ëîâèõ âçàºìèí ³ç ïàðòíåðàìè; ìîæëèâ³ñòü çàïîá³ãòè  âèíèêíåííþ ïîä³áíèõ
êîíôë³êò³â ó ìàéáóòíüîìó; ãàðàíò³ÿ âèêîíàííÿ ð³øåííÿ (ó ðàç³ óñï³øíî¿ ìåä³à-
ö³¿).

Âàðòî çàçíà÷èòè, ùî ïðîöåñ ìåä³àö³¿ ÿê àëüòåðíàòèâíèé ñïîñ³á âèð³øåííÿ
ãîñïîäàðñüêèõ ñïîð³â íå ðåãëàìåíòîâàíèé ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³. À ïðîºêòè
çàêîí³â, ÿê³ ïåðåáóâàþòü íà ðîçãëÿä³ Âåðõîâíî¿ Ðàäè Óêðà¿íè, ìàþòü äîñèòü
øèðîêèé ïåðåë³ê ïðîãàëèí òà íåðåãëàìåíòîâàíèõ ïðàâîâèõ àñïåêò³â. Ïðîòå
ïîçèòèâíèì ìîìåíòîì º òå, ùî â ïðàâîâ³é ñèñòåì³ éäå àêòèâíà äèñêóñ³ÿ ùîäî
çàêîíîäàâ÷îãî çàêð³ïëåííÿ ïðîöåäóðè ìåä³àö³¿ òà îñîáëèâîñòåé ¿¿ çàñòîñóâàííÿ.

Ï³äâîäÿ÷è ï³äñóìêè, ìîæíà ä³éòè âèñíîâêó, ùî çàêð³ïëåííÿ íà çàêîíîäàâ÷îìó
ð³âí³ ïîðÿäêó ìåä³àö³¿ ÿê ñïîñîáó âèð³øåííÿ ãîñïîäàðñüêèõ ñïîð³â íàäàñòü
ìîæëèâ³ñòü ñóá’ºêòàì ãîñïîäàðñüêèõ â³äíîñèí îïåðàòèâíî òà åôåêòèâíî âèð³øóâàòè
ñï³ðí³ ïèòàííÿ, ùî ïîçèòèâíî â³äîáðàçèòüñÿ íà äèíàì³ö³ ðîñòó åêîíîì³÷íèõ
ïîêàçíèê³â ñóá’ºêò³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òà äåðæàâè â ö³ëîìó.
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MEDIATION AS A PROGRESSIVE WAY OF RESOLVING 
ECONOMIC DISPUTES

The relevance of the research topic is that the domestic judicial system does not
cope with a significant load on it, which makes it impossible to quickly and effectively
resolve business disputes between business entities. Mediation, in turn, is a progressive
method of alternative dispute resolution that can be used by business entities.

The purpose of this exploration is a legal analysis of the mediation process and
the peculiarities of its application in the domestic legal system.

The study was carried out using the following methods: analysis and synthesis,
generalization, historical, logical, comparative and others.

This research reveals the concept of “mediation” in legal doctrine and domestic
law. A legal analysis of the peculiarities of the use of mediation in resolving commercial
disputes, including the subject composition of this process, the stages of application
of mediation and its advantages over other methods of resolving commercial disputes.

Summarizing the results of the research, the authors concluded that in the
domestic legal system there is no proper legal regulation of the process of mediation,
although this tool is a progressive way to resolve commercial disputes. And the
consolidation of this method and methods of its application at the legislative level
will reduce the burden on the judicial system and provide enterprises with a tool for
prompt and effective resolution of commercial disputes.
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STATE NATIONAL SECURITY IN THE FACE OF 
THE THREAT OF BIOTERRORISM: STRATEGY

OF COUNTERACTION

Nowadays the threat of being a victim of a terrorist act or feeling psychological
pressure from terrorists applies to everyone, regardless of age, gender, nationality or
social status. Bioterrorism, as a new type of terrorism, has already ceased to focus on
individuals.  The broad masses are becoming the subject of its impact that causes huge
human losses. All this actualized the need for a comprehensive scientific knowledge of
the dynamics of the “bioterrorism” phenomenon, as well as the need to expand conceptual
approaches to forecasting, preventing and reducing its threats.

The study is based on the integrated analysis of natural science, medical social,
sociopolitical and legal aspects. It highlights strategies to counter biological terrorism,
opportunities that grow in parallel with the development biotechnology, molecular
medicine, and gene engineering combined with the availability of appropriate information
and materials.

Keywords: bioterrorism, national security, biotechnology, biological threat, biological
warfare, human security.

Formulation of the problem. The modern world is becoming increasingly
unpredictable in its development. Today the picture of the world is being changed
under the influence of the powerful impact of nano- and biotechnologies, the evolution
of molecular medicine, as well as the threats and challenges of globalization, in
particular, terrorism, and its new type, bioterrorism. Significant global transformations
of political, economic, social and other spheres of state activity emphasize non-
standard, complex political and legal research of the security institute, and in particular
on epidemiological and biosecurity caused by bioterrorism threats, which articulate
the aim of this article.

When taking into the consideration the results of a comprehensive medical and
social analysis of the use of molecular medicine achievements by terrorist organizations,
and we points that bioterrorism is a new problem for  national security of states.

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÅ ÏÐÀÂÎ ² ÏÐÎÖÅÑ.
Ô²ÍÀÍÑÎÂÅ ÏÐÀÂÎ
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Having analyzed the activities and evaluation given by WHO, and the points of
view of epidemiological specialists this article shows that this type of terrorism contributes
to the rapid activation of the artificially created epidemic process and the development
of the epizootological process in the case of the use of biological weapons. Therefore, in
the absence of evidence or data, it is difficult even to hypothetically predict the course
of development of the epidemic process caused by one or another pathogen.

The purpose of the article. That is why, without assessing the degree of threat
of modern bioterrorism, and predictive evaluation of its possible consequences, based
both on scientific and empirical data, it is impracticable to discuss this problem and,
moreover, develop effective programs to reduce possible negative social and economic
losses from bioterrorist impact.

Analysis of publications where the solution of this problem has been started. For
this study, the scientific works devoted to the study of the problems of using
biological weapons as one of the weapons of mass destruction in military conflicts, as
well as the activities of the international community to prevent and prohibit the
means of mass destruction of people are also of importance. These questions were
actively developed in the works of Russian scientists V.P. Abarenkov, V.N. Avilin,
J.M. Amanzholov, A.G. Arbatov, O.V. Bogdanov, K.G. Borisov, P.I. Grishaiev, A.I.
Yoirysh, A.A. Pikayev, G.A. Smirnov, P.M. Timerbaev, T.A. Fedorov, L.Ya. Cherkassky,
M.G. Yanaieva and others.

However, the problem of bioterrorism as a complex problem has not been given
due attention so far. Some aspects of the preventing activity against biological terrorism
were touched upon in scientific monographs, articles, journalistic publications, practical
manuals and other sources. Among authors, especially should be noted KB. Alibekov,
E.P. Bazhanov, B.V. Boyev, E. Geisler, S. Goodman, P. B. Dolzhanov, V.I. Evstigneev,
L.P. Zhiganov, K.-H. Kampa, Yu.P. Klyukin, B.P. Krasulin, G.V. Kovbasyuk, B.C.
Kotlyar, I.A. Likholetova, E.V. Lukasevich, G. Lutai, V.P. Malyshev, P.A. Martynyuk,
P.². Melnichenko, M.L. Moody, V.F. Nemitsa, C.B. Netesov, M.A. Paltsev, G. Pearson,
M.I. Postnik, P.S. Romashkin, J. Rotfeder, L.S. Sandakhchiev, A.A. Semenov, G.A.
Smirnov, T. Stock, J. Tucker, T. Trevan, O. Traenta, Yu.M. Fedorov, E.H. Khramova,
M. Shevrier, G.Ya. Shcherbakova.

Among the most interesting works devoted to the study of bioterrorism, the
following works can be distinguished: Yu.A. Bobylov “Genetic bomb. Secret scenarios
of bioterrorism”; V.G. Ovchinsky “Criminology and Biotechnology”; G.G. Onishchenko,
“The Organization for the Elimination of the Health Consequences of Biological,
Chemical, and Radiation Terrorist Acts”; G.G. Onishchenko, A.A. Shaposhnikov,
V.G. Subbotin, G.P. Prostakishin, G.M. Avetisov “Ensuring biological, chemical and
toxic-radiation safety during terrorist acts” and others.

Presenting main material. The study is based on the integrated analysis of
natural science, medical social, sociopolitical and legal aspects. It highlights strategies
to counter biological terrorism, opportunities that grow in parallel with the development
biotechnology, molecular medicine, and gene engineering combined with the availability
of appropriate information and materials.

Nowadays the threat of being a victim of a terrorist act or feeling psychological
pressure from terrorists applies to everyone, regardless of age, gender, nationality or
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social status. Bioterrorism, as a new type of terrorism, has already ceased to focus on
individuals. The broad masses are becoming the subject of its impact that causes huge
human losses.

All this actualized the need for a comprehensive scientific knowledge of the
dynamics of the “bioterrorism” phenomenon, as well as the need to expand conceptual
approaches to forecasting, preventing and reducing its threats.

We emphasize that this is due to the fact that the principle of response, which
functions in the event of a threat is presented in the form of a scheme: “challenge
(danger, threat, risk) – answer – result – analysis of the result – correction of the
answer”, has outlived itself as a source of understanding dynamics of processes and
mechanisms of ensuring medical and social security both at the regional level and at
the global scale.

The need to develop a strategy to prevent the conditions and factors determining
the emergence of bioterrorism comes to the fore today.

Such research method as modeling can play an important role in this process. It
is explained by the fact that the formalized model constructed with the help of the
sociomedical analysis of the phenomenon under study and the computational experiments
carried out with it allow us to estimate the influence of the initial factors on the
simulated phenomenon.

Despite the fact that while constructing a mathematical model, some facts of the
phenomenon under study are discarded as insignificant, it allows one to fully describe
which is often impossible with the verbal model due to the complexity of medical and
social phenomena, and their multifactorial nature.

We believe it is worth noting that in the study of bioterrorism, this method is
the only one that allows to conduct experiments, which as a result can provide an
opportunity to identify the main control parameters of the model, and, having used
their analysis, to determine the optimal parameters of the mechanism of medical and
social impact in order to reduce the threat of bioterrorism.

Biological terrorism in modern society qualifies: 1) as a real threat to commit
these acts for the same purposes; 2) as the act of complicity in the commission of these
acts as an organizer, co-perpetrator, instigator or accomplice; 3) as the preparation or
attempt to commit these acts [4, p. 1013–1014]. Under certain conditions, bioterrorism
can become a systemic destructive phenomenon, a science-intensive counterweight
that can provoke global changes and, ultimately, lead to a change in the geopolitical
situation [5, p. 1180–1182].

In the era of globalization, bioterrorism, due to its reality and unpredictability, as
well as due to the negative consequences of a medico-social nature, has become one of
the most dangerous threats to humans. Bioterrorism is a new problem for epidemiology.
From the point of view of epidemiologists, this type of terrorism contributes to the
rapid activation of the artificially created epidemic process, as well as the development
of the epizootiological process in the case of the use of biological weapons. Therefore,
in the absence of real datum it is difficult even to hypothetically predict the course of
development of the epidemic process caused one or another pathogen.

In the present conditions, many researchers are of the view that biological
weapon represents the type of weapon of mass destruction, whose action is based on
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the use of the properties of pathogenic microorganisms and their metabolic products
of [8]. The revolution that takes place in the field of biotechnology can lead to
creating biological weapons, which in terms of affecting parameters are not inferior to
nuclear weapon and are more flexible in its application.

Biological weapon because of its combat characteristics, the relative ease of
access to its preparation by the terrorist organizations, ease of use, variability of
algorithms used to commit acts of biological terrorism and their possible effects acts
as the most likely instrument of committing acts of international terrorism among
other types of weapons of mass destruction.

Therefore, without assessing the degree of threat of modern bioterrorism, predictive
data of its possible consequences, based both on scientific and empirical data, it is
impossible to discuss this problem and even more so develop effective programs to
reduce possible negative social and economic losses from bioterrorism impact. This is
an established point of view of many researchers [17], as well as the authors of this
research.

Òhe nature around us is an inexhaustible source of microorganisms, such as
viruses, bacteria and fungi, causing diseases of humans, plants and animals. The
World Health Organization (WHO) considers that infectious diseases are the second
leading cause of death and the first cause of premature death in the world. According
to WHO estimates, every year 2 billion people suffer from infectious diseases, 17
million of whom die. There are 50,000 deaths per day are caused by infectious diseases
and half of the world’s population is at risk of endemic diseases [10, ð. 513–514].

There are other reasons why biological agents may be preferable to terrorists.
First of all, it is availability, ease of manufacture, ease of storage and transportation,
as well as the possibility of hidden use. The threat of bioterrorism requires an
extremely high level of public health readiness to detect the most dangerous agents
and eliminate the consequences of their deliberate use.

According to WHO, around the world, the public health system is fighting
against naturally occurring infections at the limit of its capabilities, and the additional
bioterrorist threat may lead to the fact that this system will not be able to cope with
it. The vulnerability of society to biological agents is mainly due to the fact that the
health care system is not able at this stage to detect them in a timely manner and to
take the necessary protection measures. According to WHO recommendations, in
order to increase public health preparedness to repel a biological threat in a given
country, efforts should be focused on training staff in a program that includes a
limited, but well-chosen group of biological agents. This will create the necessary
potential to combat a wider range of pathogens [12, ð. 225–226].

The extent of the damage with the use of such weapons far exceeds the effects
of a nuclear explosion. Their action can be hidden, prolonged in nature and cause
mass casualties for a short period of time (for example, in case of spraying of anthrax
spores, smallpox viruses, plague up to 5 million people in one week). The most
vulnerable areas are the metro, shopping centers, stadiums, etc.

Recent events indicate the increasing frequency of attempts by terrorists to
access and use biological components to realize their goals. So, according to Interpol,
there are serious reasons to assume that they are ready to use biological and chemical
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weapons by the international terrorist organization Al Qaeda. This, in particular, is
evidenced by the statements of its leaders about the “right to kill up to four million
people.”

The work on the creation of biological weapons was also claimed by the detained
militants of another terrorist organization, Djema Islamiy. Documents found in the
Philippines in 2003 indicated that its leadership was interested in acquiring chemical
and biological weapons for terrorist attacks. To this should be added the mass
psychosis in the USA in 2002, caused by mailing letters with anthrax disputes. Its
consequence was the massive buying by Americans of antibiotics and personal protective
equipment. The population of Great Britain was on the verge of panic in July 2007,
when it became known that the terrorists who were preparing the bombings in
London and Glasgow were working in the public health system. Each of them could
gain access to various poisons and deadly viruses. [8, p. 959].

It can testify to the high degree of reality of the acts of bioterrorism. As the
Interpol leadership notes, a bioterrorist attack is only a matter of time1. It is obvious
that the world is tragically unprepared for such a bioterrorist attack. A similar point
of view is contained in the study “Project 2020”, the US National Intelligence
Council, which notes “the great interest of terrorists in acquiring chemical, biological,
radiological and nuclear weapons”. The greatest concern of the authors of this study
is the possibility of acquiring biological warfare agents, the use of which can lead to
mass casualties. According to scientists in the field of infectious diseases and immunology,
Biological attack can bring any country to its knees, even the most developed. At the
same time, no country in the world is ready to repel a bioterrorist attack.

The situation is aggravated by the fact that besides bioterrorism, the main
sources of biological danger include: natural and genetically modified pathogens of
infectious diseases; uncontrolled transboundary transfer and introduction of alien
species, including genetically modified organisms and food derived from them;
uncontrolled genetic engineering and gene therapy; technological activity; uncontrolled
cloning of humans and animals.

All this proves that the problems of combating bioterrorism need to be solved
in a single complex with such closely related problems as biological security and
ensuring sanitary and epidemiological well-being [6, p. 2333].

At a meeting of experts on infectious diseases, held in 1999 at the Center for
Infectious Disease Control of the USA, the previously compiled lists of potentially
dangerous biological agents were reviewed and general selection criteria were developed
for those that pose the greatest danger in a bioterrorist attack. About 40 biological
agents (viruses or groups of viruses, bacteria, rickettsia, fungi and toxins) were
selected and three categories A, B and C were formed, including agents according to
the degree of significance of the threat to the civilian population [13, ð. 1501–1503].

In 2002, this list was used by the National Institute of Allergy and Infectious
Diseases, one of the leaders in the United States in the study of infectious agents
during the development of short-term and long-term research plans to counter terrorism.
Biological hazard assessment of agents terrorism against the civilian population was
carried out according to the following criteria: High morbidity and mortality; Potential
for direct transmission from person to person or through a carrier; Low infectious dose
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and high aerosol infectivity that can cause large outbreaks; Ability to contaminate
food and water resources; Lack of specific diagnostic tests and / or effective treatment;
Lack of safe and effective vaccines; Potential to cause fear among the population and
medical workers; Potential for use as a biological weapon.

Agents categorized as A, pose the greatest threat to civilians. Their use can lead
to mass casualties, and some of them, such as smallpox and plague, can jeopardize the
functioning of the entire state. Variola virus is considered to be the most dangerous
because of its pathogenic and epidemic properties [15]. Over the entire history of
humanity, smallpox claimed about half a billion human lives; it is more than did wars
and other epidemics combined.

Most of the measures currently being taken are aimed at protecting civilians
specifically from agents belonging to category A. However, it must be remembered
that ordinary microorganisms, such as Salmonella, Legionella, or the influenza virus,
which can permanently damage the majority of the population, to undermine the
economy of the state, can be used as biological weapons. Researchers came to this
conclusion based on a study of five outbreaks of infectious diseases that have recently
occurred in various countries. Sanitary-epidemiological services and health authorities
of these countries could not adequately respond to the sharp increase in the incidence
[16, ð. 117–118].

It is extremely dangerous that terrorists can use of “emerging infections” agents.
According to experts, we know no more than a few percent of existing viruses and a
slightly larger proportion of bacteria, and nature constantly creates new pathogens. In
the past 40 years alone, more than 30 new infectious agents have been discovered and
identified, including HIV, Marburg and Ebola viruses. For these diseases are not
developed means of treatment and prevention. A number of emerging and re-emer-
ging pathogens, such as West Nile virus, drug-resistant Streptococcus, Staphylo-
coccus and Mycobacterium tuberculosis, can also be dangerous biological agents [9,
ð. 1394].

Chimeric organisms designed using simple genetic manipulations are also a
significant threat. At a conference held in Belgium in November 2001, scientists
concluded that an influenza pandemic can be caused by artificial means. According to
Dr. R. Webster, Director of the WHO Collaborating Center for the Study of the
Ecology of Influenza in Animals and Birds, terrorists may well initiate an outbreak
of influenza. The possibilities of modern biotechnology make it possible to create an
influenza virus of the type observed in 1919 and caused multi-million deaths worldwide
[17]. In contrast to these threats, methods should be developed to identify such
artificially created agents and also specific means for the prevention and treatment of
the diseases they cause.

The WHO recommendations point out that methods for the detection of biological
agents based on molecular technologies put into practice need to be more sensitive,
quick and accurate. To ensure the proper level of preventive measures, new safe and
effective vaccines created by modern biotechnology methods are needed.

The need for further development of biomedical research is also emphasized in
the strategic plan developed by the National Institute of Allergy and Infectious
Diseases of the United States after the events of September 2001. It is noted that the
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possibility of detecting and preventing infections as consequences of bioterrorist acts
largely depends on the level of fundamental and applied biomedical research.

The United States has been preparing to counter bioterrorism since the mid-
1990s. In June 1995, a secret directive of the President of the United States was
issued, which provided for increasing the country’s readiness in case of terrorist
attacks, including biological ones. In May 1998, the development of a comprehensive
bioterrorism strategy began.

In 2000 the Center for Infectious Disease Control of the USA publishes the
National Strategic Plan for Preparedness for Action in Cases of Biological and Chemical
Terrorism [18, ð. 498]. The plan provides for the coordinated participation in the
identification and elimination of incidents of more than ten different organizations.

The main sections of the plan: prevention, supervision, diagnostics of biological
and chemical agents, taking measures to eliminate the incident, warning system and
information support. It also include to train personnel, effective sanitary and
epidemiological supervision and ensure the readiness of all participants to detect and
eliminate the consequences of the possible use of chemical and biological agents.

The key point of the plan was the creation in the United States of a multi-level
network of diagnostic laboratories for the rapid detection, identification and notification
of the health services of territories, states, districts and cities of identified agents of
biological and chemical nature. The plan is focused on the modernization of existing
structures to combat infectious diseases, especially at the local level [2, p. 337].

The plans of the WHO and the Center for Infectious Disease Control of the
United States propose measures aimed at improving the clinical base and training
medical personnel. Physicians should be well aware of the current epidemic situation,
know the potential biological agents and symptoms of infectious diseases, often
different from naturally occurring diseases. They must master the means of treatment
and ways to prevent epidemics. Particular attention is paid to the creation of a
monitoring system for unusual cases of diseases.

In 2002, the Law on Bio-Terrorism was adopted in US, it was aimed at
implementing the 10-year Bioschit program worth $ 5.6 billion. In particular, it
covered to develop vaccines against Ebola and plague, which are not intended for
general sale.

Since 2003 the US food security program has been valid. The program includes
the establishment of a system to control disease outbreaks of domestic animals and
crops, as well as the development of new drugs to treat their diseases. In addition, the
US administration has prepared a program of action to eliminate the consequences of
the use of biological weapons. Every year, the provisions of this program are specified
to increase its funding [1, p. 42].

Thus, the draft budget of the United States for 2008 envisaged an increase in
allocations to fight the bird flu pandemic by more than 80 million dollars. In
addition, the draft budget provided for the allocation of 325 million dollars for the
program to protect food and agriculture. Most of this amount has gone into improving
the safety and security of US food resources. The remaining funds were spent on the
creation of more effective vaccines for livestock, the improvement of the emergency
warning system in agriculture.
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In 2003, the US Department of Homeland Security created a bioterrorism threat
monitoring service, under which a significant portion of air pollution monitoring
stations were modified, so that they could detect the presence of bioterrorism in the
air at an early stage.

Countering bioterrorism is also part of military programs. Since 2004, the
Massachusetts Institute of Technology, together with the Ministry of Defense, has
developed an early warning system. The basis of this system is the use of the Doppler
radar of the US Army not only for the compilation of meteorological maps, but also
for early warning of a biological or chemical attack from the air.

In 2007, in the United States, a revised action plan for bio-attacks was announced,
which involved the purchase and development of drugs for anthrax, smallpox, and
acute radiation syndrome. According to the plan, more than $ 100 million were spent
on vaccines against anthrax and smallpox. The cost of drugs for the treatment of acute
radiation syndrome exceeded $ 100 million. In addition, the plan included the
development of antibiotics to combat plague and tularemia, as well as the purchase
of tools for the prevention of dangerous diseases [7, p. 41].

In this context, the trend of expanding international scientific cooperation is clearly
gaining momentum in order to develop means of protection against biological agents that
can be used by bioterrorists, including the development of means of preventing, diagnosing,
treating, and detecting possible cases of terrorist use of biological agents.

Appreciating very highly the role of the mentioned national and international
efforts in the field of non-proliferation, strengthening trust and openness and combating
bioterrorism, we want to make some recommendations:

1. When formulating plans to counter biological and chemical terrorism, one
should be based on the recommendations of the World Health Organization (WHO)
to strengthen national preparedness and effective response. At the same time, the
national security sectors should provide warning of possible incidents, and the
responsibility for response should be placed on the health, veterinary, food safety and
water quality sectors.

2. For effective implementation of scientific programs, it is necessary to improve
the controls of export regime, the exchange of strains and information in this area. At
the same time, it is necessary to strengthen the control regime for a possible “leakage”
of biological materials and technologies from the research sector. It is important to
pay special attention to the “human factor”. Uniform requirements should be adopted
for the storage, record keeping and work with pathogens, as well as standards for
biosafety and the provision of physical protection for work performed.

3. A nation must be prepared to detect and eliminate the consequences of an
outbreak of any biological agent, including traditional and exotic species of
microorganisms. Existing national systems of state epidemiological surveillance and
control of infectious diseases should be able to detect, localize and eliminate an
outbreak of an infectious disease, regardless of whether it is a consequence of the
natural manifestation of a natural pathogen or the result of its deliberate use.
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Ñüîãîäí³ çàãðîçà ñòàòè æåðòâîþ òåðàêòó àáî â³ä÷óòè íà ñîá³ ïñèõîëîã³÷íèé
ïðåñ ç áîêó òåðîðèñò³â ïîøèðþºòüñÿ íà âñ³õ, íåçàëåæíî â³ä â³êó, ñòàò³, íàö³îíàëüíî¿
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ïðèíàëåæíîñò³ òà ñîö³àëüíîãî ñòàòóñó. Á³îòåðîðèçì, ÿê íîâèé âèä òåðîðèçìó âæå
ïåðåñòàâ îð³ºíòóâàòèñÿ íà îêðåìèõ îñîáèñòîñòåé, ïðåäìåòîì éîãî âïëèâó ñòàþòü
øèðîê³ ìàñè, ùî òÿãíå çà ñîáîþ âåëè÷åçí³ ëþäñüê³ âòðàòè òà çàãðîçó íàö³îíàëüí³é
áåçïåö³ äåðæàâè.

Äîñë³äæåííÿ áàçóºòüñÿ íà ³íòåãðîâàíîìó àíàë³ç³ ïðèðîäíè÷èõ, ìåäèêî-ñî-
ö³àëüíèõ, ñîö³àëüíî-ïîë³òè÷íèõ ³ ïðàâîâèõ àñïåêò³â ñòðàòåã³¿ ïðîòèä³¿ á³îëîã³÷íîìó
òåðîðèçìó, ìîæëèâîñò³ ÿêîãî ðîñòóòü ïàðàëåëüíî ç ðîçâèòêîì á³îòåõíîëîã³é,
ìîëåêóëÿðíî¿ ìåäèöèíè òà ãåííî¿ ³íæåíåð³¿ â ïîºäíàíí³ ç äîñòóïí³ñòþ â³äïîâ³äíî¿
³íôîðìàö³¿ òà ìàòåð³àë³â.

Óñå öå àêòóàë³çóâàëî ïîòðåáó â ôîðìóâàíí³ êîìïëåêñíîãî íàóêîâîãî çíàííÿ
ïðî äèíàì³êó ôåíîìåíó “á³îòåðîðèçì”, à òàêîæ íåîáõ³äí³ñòü ó ðîçøèðåíí³ êîí-
öåïòóàëüíèõ ï³äõîä³â äî ïðîãíîçóâàííÿ, ïîïåðåäæåííÿ òà ë³êâ³äàö³¿ éîãî çàãðîç.

Êëþ÷îâ³ ñëîâà: á³îòåðîðèçì, íàö³îíàëüíà áåçïåêà, á³îòåõíîëîã³¿, á³îëîã³÷íà
â³éíà, á³îëîã³÷íà çàãðîçà, ëþäñüêà áåçïåêà.

Îòðèìàíî 19.02.2020
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ÍÀÂÊÎËÈØÍÜÎÃÎ ÏÐÈÐÎÄÍÎÃÎ ÑÅÐÅÄÎÂÈÙÀ

Ñòàòòÿ ïðèñâÿ÷åíà òåîðåòè÷íîìó äîñë³äæåííþ ïèòàíü ùîäî âèçíà÷åííÿ
ïîíÿòòÿ òà ñóòíîñò³ âçàºìîä³¿ ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â Óêðà¿í³. Çðîáëåíî âèñíîâîê, ùî âçàºìîä³ÿ
ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà
â Óêðà¿í³ – öå ïîãîäæåíèé çà ì³ñöåì, ÷àñîì ³ õàðàêòåðîì êîìïëåêñ ïåâíèõ çàõîä³â,
ùî ïåðåäáà÷àº ñâîº÷àñíèé îáì³í ³íôîðìàö³ºþ ì³æ â³äïîâ³äíèìè ñóá’ºêòàìè, îäíî-
÷àñí³ñòü ïðîâåäåííÿ ïëàíîâèõ çàõîä³â, â³äïîâ³äàëüí³ñòü ³ âçàºìíèé êîíòðîëü, çä³é-
ñíþâàíèõ ç ìåòîþ çàáåçïå÷åííÿ îõîðîíè äîâê³ëëÿ (åêîëîã³÷íî¿ áåçïåêè), à òàêîæ
íåäîïóùåííÿ øê³äëèâèõ âïëèâ³â íà íàâêîëèøíº ïðèðîäíå ñåðåäîâèùå.

Êëþ÷îâ³ ñëîâà: íàâêîëèøíº ñåðåäîâèùå, äîâê³ëëÿ, åêîëîã³÷íà áåçïåêà, íàâêî-
ëèøíº ïðèðîäíå ñåðåäîâèùå, òâàðèííèé ñâ³ò.

Ñó÷àñíèé ñòàí çàáåçïå÷åííÿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà
â Óêðà¿í³ óïðîäîâæ îñòàíí³õ ðîê³â ïîã³ðøèâñÿ. Çàñì³÷åííÿ äîâê³ëëÿ ð³çíîìà-
í³òíèìè â³äõîäàìè ÿê ïðîìèñëîâîãî, òàê ³ ïîáóòîâîãî õàðàêòåðó, çíèæåííÿ ÿêîñò³
õàð÷îâèõ ïðîäóêò³â òà ïèòíî¿ âîäè, çàáðóäíåíå àòìîñôåðíå ïîâ³òðÿ òîùî – óñå öå
äàëåêî íå ïîâíèé ïåðåë³ê íåãàòèâíèõ ôàêòîð³â, âëàñòèâèõ íå ò³ëüêè íàø³é êðà¿í³,
à é óñüîìó ñâ³òîâ³.

Ç îãëÿäó íà öå, ïîñòàº íàãàëüíà ïîòðåáà â óðåãóëþâàíí³ âêàçàíèõ ïðîöåñ³â
ÿê ïðàâîâèìè, òàê ³ îðãàí³çàö³éíèìè çàõîäàìè. Ó öüîìó êîíòåêñò³ âàðòî ïîãîäèòèñÿ
ç òèì, ùî ñó÷àñíà ñèñòåìà çàáåçïå÷åííÿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî
ñåðåäîâèùà ìàº ́ ðóíòóâàòèñÿ íà âçàºìîä³¿ îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ, à òàêîæ ãðîìàäñüêèõ  ôîðìóâàíü, ùî âèìàãàº ïîêðàùàííÿ
ïðàâîâî¿ áàçè é âèâ÷åííÿ ì³æíàðîäíîãî äîñâ³äó ùîäî âèð³øåííÿ åêîëîã³÷íèõ
ïðîáëåì [1, ñ. 110].

Îêðåìèì àñïåêòàì âêàçàíî¿ ïðîáëåìàòèêè ïðèñâÿòèëè ñâî¿ äîñë³äæåííÿ
òàê³ â÷åí³, ÿê Â.Â. Áîíäàðåíêî, Ï.À. Ãàãàé, À.Ï. Ãåòüìàí, ².À. Ãîðîäåöüêà, À.Ñ. ªâ-
ñò³ãíººâ, Î.Ì. ªùóê, Í.². Çîëîòàðüîâà, ².Ä. Êàçàí÷óê, Â.². Êíèø, Ë.Ï. Êîâà-
ëåíêî, Í.Î. Êîì³ñàðóê, Â.Â. Êîñòèöüêèé, ª.Â. Êóð³ííèé, Î.ß. Ëàçîð, Â.À. Ëàçî-
ðåíêî, Ã.Ì. Ëåâ³íà, Ì.Â. Ëîøèöüêèé, Â.Ê. Ìàòâ³é÷óê, Ì.Ì. Ñëèâêà, Î.Î. Ñóð³-
ëîâà, Í.Ë. Ò³øêîâà, Î.À. Óëþò³íà, Ì.Â. Øèëåíêî òà ³í. Îäíàê íåçâàæàþ÷è íà
÷èñëåíí³ íàóêîâ³ ïðàö³, êîìïëåêñíîãî òåîðåòè÷íîãî äîñë³äæåííÿ ïèòàíü ùîäî
ïîíÿòòÿ òà ñóòíîñò³ âçàºìîä³¿ ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêî-

© Bazan Oleksandr, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).4

36

ëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â Óêðà¿í³ íå ïðîâîäèëîñÿ, ùî, ó ñâîþ ÷åðãó,
ñâ³ä÷èòü ïðî àêòóàëüí³ñòü óêàçàíî¿ ñòàòò³, ìåòîþ ÿêî¿ º âèçíà÷åííÿ âçàºìîä³¿
ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà
â Óêðà¿í³.

Áóäü-ÿêà ñîö³àëüíà ñèñòåìà – öå, ïåðø çà âñå, ñóêóïí³ñòü êîìïîíåíò³â, ÷à-
ñòèí, åëåìåíò³â, ÿê³ âçàºìîä³þòü. Çàçíà÷åí³ ñêëàäîâ³ “ìîæóòü íàëåæàòè äî ð³çíèõ
ð³âí³â îðãàí³çàö³¿ ñîö³àëüíî¿ ñèñòåìè òà, â³äïîâ³äíî, ôîðìóâàòè îêðåì³ áëîêè,
ñòðóêòóðí³ óòâîðåííÿ âñåðåäèí³ ñèñòåìè” [2, ñ. 74]. Êîæíèé îðãàí, ùî âõîäèòü äî
ñèñòåìè ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî
ñåðåäîâèùà Óêðà¿íè, âèñòóïàº ïåâíèì ÷èíîì óïîðÿäêîâàíîþ ñóêóïí³ñòþ êîìïî-
íåíò³â ÷è åëåìåíò³â. Âîäíî÷àñ ñâîºð³äíèì åëåìåíòîì ö³º¿ ñèñòåìè âèñòóïàþòü ³
îêðåì³ ïðàö³âíèêè öèõ îðãàí³â, îñê³ëüêè âîíè çäàòí³ ñàìîñò³éíî âèð³øóâàòè çàâ-
äàííÿ òà çä³éñíþâàòè ôóíêö³¿, ÿê³ âëàñòèâ³ öèì îðãàíàì [3, ñ. 41]. Ó íàâåäåíîìó
ïîëîæåíí³ ï³äêðåñëþºòüñÿ ñòðóêòóðíèé àñïåêò ñèñòåìè. Âîäíî÷àñ áóäü-ÿêà ñèñòåìà
ìàº é ³íøèé – ôóíêö³îíàëüíèé, àñïåêò, àäæå º ñóêóïí³ñòþ åëåìåíò³â, îá’ºäíàíèõ
çâ’ÿçêàìè òàêèì ÷èíîì, ùî çàáåçïå÷óºòüñÿ ö³ë³ñíà ¿¿ ôóíêö³ÿ ?4, ñ. 92?. Ñàìå
òîìó ñèñòåìà ïîâèííà ðîçãëÿäàòèñÿ ÿê ñòðóêòóðíî-ôóíêö³îíàëüíà ºäí³ñòü îêðåìèõ
âçàºìîïîâ’ÿçàíèõ åëåìåíò³â, ùî ðåàë³çóþòü ïîêëàäåí³ íà íå¿ ôóíêö³¿ â óìîâàõ
êîíêðåòíîãî çîâí³øíüîãî ñåðåäîâèùà.

Êîæíà ñîö³àëüíà ñèñòåìà ìîæå áóòè ïðåäñòàâëåíîþ ÿê îá’ºêò ñîö³àëüíî¿
ïðèðîäè, ³ç õàðàêòåðíîþ ñòðóêòóðîþ, ð³çíîð³äíèìè âíóòð³øí³ìè ³ çîâí³øí³ìè
â³äíîñèíàìè, êîìïëåêñîì ñâîºð³äíèõ âèêîíàâ÷èõ ôóíêö³é. ßêó á ñîö³àëüíó ñèñòåìó
ìè íå âçÿëè, öå çàâæäè êîìïëåêñ ò³ñíî ïîâ’ÿçàíèõ ì³æ ñîáîþ ÷àñòèí òà åëåìåíò³â.
Íîðìàëüíå ôóíêö³îíóâàííÿ ñèñòåìè ïåðåáóâàº â ïðÿì³é çàëåæíîñò³ â³ä
ïîãîäæåíîñò³ òà ºäíîñò³ ¿õí³õ ä³é. Ñêàçàíå ïîâíîþ ì³ðîþ ñòîñóºòüñÿ é òàêî¿ ñè-
ñòåìè ñîö³àëüíîãî óïðàâë³ííÿ ÿê ñèñòåìà ñóá’ºêò³â àäì³í³ñòðàòèâíî-ïðàâîâî¿
îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè.

ßê íàñë³äîê, ³ñíóþòü ïîíÿòòÿ îðãàí³çàö³éíî¿ ³ ôóíêö³îíàëüíî¿ ñòðóêòóð
ñîö³àëüíèõ ñèñòåì, à òàêîæ ¿õ ³ºðàðõ³¿, ïðî ùî éøëîñÿ âèùå. Ñïåöèô³÷íîþ ñî-
ö³àëüíîþ ñèñòåìîþ äåðæàâíî-ïðàâîâî¿ ïðèðîäè, ÿêà âèêîíóº ôóíêö³¿ çàáåçïå÷åííÿ
îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè, º îðãàíè ñèñòåìè îõîðîíè
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè (íàïðèêëàä, Ì³í³ñòåðñòâî åíåð-
ãåòèêè òà çàõèñòó äîâê³ëëÿ Óêðà¿íè (Ì³íåêîåíåðãî), Äåðæàâíà åêîëîã³÷íà ³íñïåêö³ÿ
Óêðà¿íè (Äåðæåêî³íñïåêö³ÿ), Äåðæàâíå àãåíòñòâî âîäíèõ ðåñóðñ³â Óêðà¿íè
(Äåðæâîäàãåíòñòâî), Äåðæàâíå àãåíòñòâî ë³ñîâèõ ðåñóðñ³â Óêðà¿íè (Äåðæë³ñàãåíò-
ñòâî) òà ³íø³).

Òåîð³ÿ óïðàâë³ííÿ ðîçãëÿäàº ñîö³àëüíó ñèñòåìó ÿê ö³ë³ñíó òà äèíàì³÷íó
ñóêóïí³ñòü âçàºìîïîâ’ÿçàíèõ ÷àñòèí ³ åëåìåíò³â [5, ñ. 23–29]. ×èì ñêëàäí³ø³ òà
ð³çíîìàí³òí³ø³ çàâäàííÿ, ÿê³ ðîçâ’ÿçóº ñèñòåìà, òèì á³ëüøå âîíà ðîçäðîáëåíà íà
÷àñòèíè òà åëåìåíòè, òèì ñêëàäí³øå óïðàâë³ííÿ òàêîþ ñèñòåìîþ. Ó çâ’ÿçêó ç
öèì, ïîñòàº äóæå âàæëèâà ïðîáëåìà óïðàâë³ííÿ, çîêðåìà çàáåçïå÷åííÿ ïîãîäæåíîñò³
òà ºäíîñò³ ôóíêö³îíóâàííÿ ÷àñòèí òà åëåìåíò³â ñèñòåìè, òîáòî ¿õíÿ âçàºìîä³ÿ.

Íà îðãàíè, ùî âõîäÿòü ó ñèñòåìó àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêî-
ëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè, äåðæàâîþ ïîêëàäåíî âèêîíàííÿ øè-
ðîêîãî êîëà çàâäàíü, ÿê³ ðåàë³çóþòüñÿ ÷åðåç âèêîíàííÿ çíà÷íî¿ ê³ëüêîñò³
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ð³çíîìàí³òíèõ ôóíêö³é òà ï³äôóíêö³é. Ðîçìà¿òòÿ é â³äì³íí³ñòü öèõ ôóíêö³é ó
îñòàòî÷íîìó ï³äñóìêó âèçíà÷àþòü ¿õ ôóíêö³îíàëüíî-ãàëóçåâó é àäì³í³ñòðàòèâíî-
òåðèòîð³àëüíó ñòðóêòóðó. Ö³ëêîì çðîçóì³ëî, ÿêùî ä³ÿëüí³ñòü êîæíî¿ ÷àñòèíè,
êîæíîãî åëåìåíòà ö³º¿ ñèñòåìè íå áóäå ñêîîðäèíîâàíîþ íàëåæíèì ÷èíîì, òî
âîíè íå çìîæóòü óñï³øíî âèêîíóâàòè ÿê çàãàëüíå çàâäàííÿ, ùî ïîñòàþòü ïåðåä
ñèñòåìîþ çàãàëîì, òàê ³ çàâäàííÿ, êîòð³ ñêëàäàþòü çì³ñò ¿õ ä³ÿëüíîñò³ íà ëîêàëüíîìó
ð³âí³.

Áóäü-ÿêèé îðãàí, ùî âõîäèòü äî ñèñòåìè àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè, ñêëàäàºòüñÿ ç ö³ëîãî ðÿäó
ñòðóêòóðíèõ ï³äðîçä³ë³â (äåïàðòàìåíò³â, óïðàâë³íü, â³ää³ë³â, â³ää³ëåíü òîùî), ÿê³
ñêëàäàþòü íåîáõ³äíèé íàá³ð êîìïîíåíò³â ñèñòåìè, ó ÿêîñò³ êîòðî¿ ìîæå ðîç-
ãëÿäàòèñÿ êîæíèé îðãàí ñèñòåìè â äîñë³äæóâàí³é ñôåð³. Ðàçîì ç òèì, óñ³ ñêëàäîâ³
öèõ îðãàí³â ïîâ’ÿçàí³ íå ò³ëüêè ì³æ ñîáîþ, àëå é ³ ç ñèñòåìîþ âçàãàë³. Âîíè
âïëèâàþòü îäíå íà îäíå. Òàêèé âçàºìîâïëèâ, ÿê ³ áóäü-ÿêèé ñîö³àëüíèé òèï âçàº-
ìîä³¿, îáóìîâëåíèé, ç îäíîãî áîêó, îñîáëèâîñòÿìè òà êîíêðåòíî-³ñòîðè÷íèì ð³âíåì
ðîçâèòêó ìàòåð³àëüíèõ îá’ºêò³â òà óìîâ, à ç ³íøîãî, – ñàìîþ ëþäèíîþ – ïðà-
ö³âíèêîì öèõ îðãàí³â [6, ñ. 70–73].

Ñë³ä ï³äêðåñëèòè, ùî âçàºìîä³ÿ ÿê êîìïîíåíò, ëàíêà, ñèñòåìíà ÿê³ñòü,
âëàñòèâà óñ³ì ñîö³àëüíî-îðãàí³çîâàíèì ñèñòåìàì ³ ïåðåäîâñ³ì ñèñòåìàì,
îðãàí³çîâàíèì äåðæàâíî-ïðàâîâèì ÷èíîì. Ó ñâîþ ÷åðãó, îñîáëèâ³ñòþ äåðæàâíî-
ïðàâîâî¿ îðãàí³çàö³¿ ñîö³àëüíèõ ñèñòåì º òå, ùî âîíè íàëåæàòü äî ôîðìàëüíî¿
ñîö³àëüíî¿ îðãàí³çàö³¿, ÿêà ñòàíîâèòü ðåçóëüòàò ñâ³äîìîãî êîíñòðóþâàííÿ ñîö³àëüíèõ
çâ’ÿçê³â. Ôîðìàëüíà îðãàí³çàö³ÿ õàðàêòåðèçóºòüñÿ ö³ëüîâîþ çàäàí³ñòþ, ÿêà ïîëÿãàº
â âèçíà÷åíí³ òà íîðìàòèâíî-ïðàâîâîìó óñòàíîâëåíí³ é çàêð³ïëåíí³ ñïîñîá³â ³
ôîðì âçàºìîä³¿ åëåìåíò³â ñîö³àëüíî¿ ñèñòåìè çàëåæíî â³ä òèïó, âèäó, ðîäó, ð³âíÿ
öèõ ñèñòåì, ö³ëåé òà çàâäàíü ¿õ ôîðìóâàííÿ. Äëÿ öüîãî òèïó ñîö³àëüíî¿ îðãàí³çàö³¿
º õàðàêòåðíèì äëÿ âèêîðèñòàííÿ çàñîá³â ³ ìåõàí³çì³â îðãàí³çàö³éíî-ñòðóêòóðíîãî,
íîðìàòèâíî-ðåãóëþþ÷îãî òà ôóíêö³îíàëüíî-óïðàâë³íñüêîãî âïëèâó íà
ôîðìóâàííÿ, âñòàíîâëåííÿ é ðîçâèòîê â³äíîøåíü ïåâíîãî òèïó (âèäó). Öåé òèï
ïåðåäáà÷àº ö³ëüîâó ìîòèâàö³þ ùîäî âèáîðó îðãàí³çàö³éíî-ñòðóêòóðíèõ çàñîá³â
ôîðìóâàííÿ, ôóíêö³îíóâàííÿ òà ðîçâèòêó ñîö³àëüíèõ ï³äñèñòåì çàëåæíî â³ä
êîíêðåòíî-³ñòîðè÷íèõ, åêîíîì³÷íèõ, ñîö³àëüíî-ïîë³òè÷íèõ óìîâ. Âçàãàë³ ôîð-
ìàëüíèé òèï îðãàí³çàö³¿ òà âçàºìîä³¿ ñêëàäîâèõ ñîö³àëüíèõ ñèñòåì ìîæå çàáåçïå÷èòè
åôåêòèâí³ñòü ðîçâèòêó â³äïîâ³äíèõ ïðîöåñ³â ëèøå â òîìó âèïàäêó, ÿêùî: ïî-
ïåðøå, â³í îá’ºêòèâíî â³ääçåðêàëþº ñîö³àëüí³ ïîòðåáè; ïî-äðóãå, ôîðìóº íàóêîâî
îá´ðóíòîâàí³ çàñîáè, ìåõàí³çìè, ôîðìè ³ ñïîñîáè çàäîâîëåííÿ, âèð³øåííÿ ñîö³àëü-
íèõ ïîòðåá ÷è çàâäàíü; ïî-òðåòº, âèçíà÷àëüíå ì³ñöå ñåðåä çàñîá³â, ìåõàí³çì³â,
ôîðì ³ ñïîñîá³â ïîñ³äàþòü îðãàí³çàö³éíî-ïðàâîâ³; ïî-÷åòâåðòå, âðàõîâóþòüñÿ âëà-
ñòèâ³ öüîìó òèïó çàêîíîì³ðíîñò³ òà òåíäåíö³¿ ñóñï³ëüíîãî ðîçâèòêó. Â óìîâàõ æå
ñüîãîäåííÿ, êîëè äî ñîö³àëüíî-ïðàâîâèõ ñèñòåì (ó ò.÷. ó ñôåð³ îõîðîíè íàâêîëèø-
íüîãî ïðèðîäíîãî ñåðåäîâèùà), âèñóâàþòüñÿ ÿê³ñíî íîâ³ âèìîãè, íåîáõ³äíèé òàêîæ
êîìïëåêñ çàõîä³â ùîäî íàáóòòÿ íèìè òàêèõ âëàñòèâîñòåé, ÿê³ á çàáåçïå÷èëè ¿ì
çäàòí³ñòü äî øâèäêî¿ ïåðåáóäîâè ñòðóêòóðíèõ ³ ôóíêö³îíàëüíèõ çâ’ÿçê³â [7, ñ. 41–42].

Óñ³ îðãàí³çàö³éíî-³íñòèòóö³éí³ ñêëàäîâ³ ñèñòåìè àäì³í³ñòðàòèâíî-ïðàâîâî¿
îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè ïåâíèì ÷èíîì ïîâ’ÿçàí³
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ïîì³æ ñîáîþ é ñèñòåìîþ çàãàëîì. Âîíè çä³éñíþþòü îäíà íà îäíó òàêèé âïëèâ,
ÿêèé çà ñâîºþ ñóòí³ñòþ ³ ïðèðîäîþ ìîæå ìàòè êåð³âíèé àáî ³íôîðìàö³éíèé
õàðàêòåð. Áåçïîñåðåäí³é êåð³âíèé âïëèâ, íåîáõ³äíîþ óìîâîþ ÿêîãî âèñòóïàþòü
â³äíîñèíè ï³äïîðÿäêîâàíîñò³, çä³éñíþºòüñÿ âèùèì îðãàíîì ÷è éîãî ñòðóêòóðíèì
ï³äðîçä³ëîì íà íèæ÷èé îðãàí àáî éîãî ñòðóêòóðíèé ï³äðîçä³ë. Âïëèâ öüîãî âèäó
âèñòóïàº ÿê ôîðìà âçàºìîçâ’ÿçêó ñóá’ºêòà ³ îá’ºêòà óïðàâë³ííÿ.

Âçàºìîä³ÿ â ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðè-
ðîäíîãî ñåðåäîâèùà Óêðà¿íè – íå ñàìîö³ëü, à çàñ³á ³ ôîðìà çä³éñíåííÿ ïðàêòè÷íî¿
ä³ÿëüíîñò³. Ïðè öüîìó, âäîñêîíàëåííÿ âçàºìîä³¿ âèñòóïàº ÿê äèíàì³÷íèé ïðîöåñ
ðîçâ’ÿçàííÿ â³äïîâ³äíèõ ïðîáëåì ó âêàçàí³é ñôåð³. Ïîñò³éíîþ ¿¿ ìåòîþ º
îïòèì³çàö³ÿ óïðàâë³ííÿ, ùî çàáåçïå÷óº ìàêñèìàëüíî åôåêòèâíå ôóíêö³îíóâàííÿ
ñîö³àëüíî¿ ñèñòåìè. Îïòèì³çàö³ÿ ïåðåäáà÷àº ö³ëåñïðÿìîâàíó ðåàë³çàö³þ êîìïëåêñó
çàõîä³â, ùî â³äïîâ³äàþòü ïåâíèì óìîâàì. Ãîëîâíèìè ç öèõ óìîâ º: à) ïîñòàíîâêà
íàóêîâî îá´ðóíòîâàíèõ ö³ëåé óïðàâë³ííÿ; á) íàÿâí³ñòü ìàòåð³àëüíî-òåõí³÷íèõ,
ô³íàíñîâèõ, ÷àñîâèõ, êàäðîâèõ, ³íôîðìàö³éíèõ òà ³íøèõ ðåñóðñ³â, ùî çàáåçïå÷óþòü
äîñÿãíåííÿ íàì³÷åíèõ ö³ëåé; â) âèçíà÷åííÿ ðàö³îíàëüíèõ øëÿõ³â âèêîíàííÿ
ïðàêòè÷íèõ çàâäàíü. Êð³ì òîãî, îïòèì³çàö³ÿ ñèñòåìè óïðàâë³ííÿ ïåðåäáà÷àº
íàÿâí³ñòü îá’ºêòèâíèõ êðèòåð³¿â îö³íêè åôåêòèâíîñò³ ¿¿ ôóíêö³îíóâàííÿ [8,
ñ. 11–15].

Òàêîæ äëÿ ñèñòåìè àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî
ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè õàðàêòåðíîþ º ðîçãàëóæåíà ìåðåæà çîâí³øí³õ
òà âíóòð³øí³õ ³íôîðìàö³éíèõ çâ’ÿçê³â, ùî çàáåçïå÷óþòü: ïåðåäà÷ó ³íôîðìàö³¿
ì³æ îðãàíàìè ñèñòåìè ÌÂÑ Óêðà¿íè, ç îäíîãî áîêó, ³ âèùèìè îðãàíàìè äåðæàâíî¿
âëàäè – ç ³íøîãî; âçàºìíèé ³íôîðìàö³éíèé îáì³í ì³æ îðãàíàìè òà ³íøèìè
â³äîìñòâàìè ³ ãðîìàäñüêèìè îðãàí³çàö³ÿìè; ïåðåäà÷ó êåð³âíî¿ òà ïîâ³äîìëÿþ÷î¿
³íôîðìàö³¿ ì³æ àïàðàòàìè óïðàâë³ííÿ é â³äïîâ³äíèìè ñèñòåìàìè; öèðêóëþâàííÿ
³íôîðìàö³¿ âêàçàíîãî õàðàêòåðó ì³æ êåð³âíèöòâîì îðãàíó òà ³íøèìè óïðàâë³íñü-
êèìè ëàíêàìè; îáì³í òà öèðêóëþâàííÿ ³íôîðìàö³ºþ ì³æ óïðàâë³ííÿìè – â³ää³ëà-
ìè – â³ää³ëåííÿìè ñëóæá îðãàí³â ñèñòåìè àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà Óêðà¿íè.

Ó ñîö³àëüíîìó óïðàâë³íí³ ïîãîäæåí³ñòü ôóíêö³îíóâàííÿ ÷àñòèí òà åëåìåíò³â
ñèñòåìè äîñÿãàºòüñÿ ÷åðåç êîîðäèíàö³þ òà âçàºìîä³þ. Ó ë³òåðàòóð³ êîìïëåêñíî
ïðîáëåìà êîîðäèíàö³¿ òà âçàºìîä³¿ ðîçðîáëåíà ùå íåäîñòàòíüî. Ó ïðàöÿõ â÷åíèõ-
óïðàâë³íö³â ðîçãëÿäàþòüñÿ îêðåì³ àñïåêòè ö³º¿ ïðîáëåìè, àëå â íèõ â³äñóòíº
ºäèíå ³ ÷³òêå óÿâëåííÿ ïðî ñàì³ ïîíÿòòÿ âçàºìîä³¿ òà êîîðäèíàö³¿. Òàê, íà äóìêó
îäíèõ â÷åíèõ, âçàºìîä³ÿ òà êîîðäèíàö³ÿ – öå ñëîâà-ñèíîí³ìè, ÿê³ îçíà÷àþòü ïî-
ãîäæåí³ñòü [9]; íà äóìêó ³íøèõ, âçàºìîä³ÿ – öå á³ëüø øèðîêå ïîíÿòòÿ, í³æ êîîð-
äèíàö³ÿ [10]; íà äóìêó òðåò³õ, íàâïàêè, á³ëüø øèðîêèì ïîíÿòòÿì º êîîðäèíàö³ÿ
[11, ñ. 103–127]; ÷åòâåðò³ ââàæàþòü êîîðäèíàö³þ çà îðãàí³çàö³þ âçàºìîä³¿ [12,
ñ. 16].

Ñë³ä çàçíà÷èòè, ùî íà ñüîãîäí³ þðèäè÷íà íàóêà íå âèðîáèëà ºäèíîãî ï³äõîäó
äî ïîíÿòü “âçàºìîä³ÿ”, “êîîðäèíàö³ÿ” òîùî. Çàçíà÷åí³ ïîíÿòòÿ íå âèçíà÷åíî ³ â
ïðàâîâèõ àêòàõ, õî÷à âîíè äîñèòü ÷àñòî â íèõ çóñòð³÷àþòüñÿ. Âçàºìîä³ÿ âçàãàë³ –
öå “ô³ëîñîôñüêà êàòåãîð³ÿ, ùî â³äîáðàæàº ïðîöåñè âïëèâó ð³çíîìàí³òíèõ îá’ºêò³â
îäíå íà îäíîãî, ¿õ âçàºìîîáóìîâëåí³ñòü, çì³íó ñòàíó, âçàºìîïåðåõ³ä, à òàêîæ
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ïîðîäæåííÿ îäíèì îá’ºêòîì ³íøîãî. Âçàºìîä³ÿ ñòàíîâèòü âèä áåçïîñåðåäíüîãî
àáî îïîñåðåäêîâàíîãî, çîâí³øíüîãî àáî âíóòð³øíüîãî â³äíîøåííÿ çâ’ÿçêó” [13,
ñ. 81]. Äåÿê³ àâòîðè íàçèâàþòü êàòåãîð³þ âçàºìîä³¿ àäì³í³ñòðàòèâíî-ïðàâîâîþ
[14, ñ. 25], ùî, íà íàøó äóìêó, ìîæíà ðîáèòè ëèøå ³ç çàñòåðåæåííÿì “ó ñïåö³àëüíîìó
çì³ñò³”. Çàãàëüíîïðèéíÿòèì ó íàóêîâèõ êîëàõ º òå, ùî ïðè âèð³øåíí³ ñï³ðíèõ òà
øèðîêèõ çà çì³ñòîì ïèòàíü íåîáõ³äíî ñïèðàòèñÿ íà âèçíàíó â òåîð³¿ ïðàâà ³äåþ
âçàºìîçàëåæíèõ ï³äõîä³â – ô³ëîñîôñüêîãî, ñïåö³àëüíî-þðèäè÷íîãî ³ ñîö³îëîã³÷íîãî
[15, ñ. 27].

Ðîçãëÿäàþ÷è âçàºìîä³þ ÿê ô³ëîñîôñüêó êàòåãîð³þ, çàçíà÷èìî, ùî âîíà
â³äîáðàæàº ïðîöåñè âïëèâó îá’ºêò³â îäèí íà îäíîãî, ¿õ âçàºìíó çóìîâëåí³ñòü ³
ïîðîäæåííÿ îäíèì îá’ºêòîì ³íøîãî [16, ñ. 57]. Âèõîäÿ÷è ç öüîãî, âçàºìîä³ÿ º
óí³âåðñàëüíîþ ôîðìîþ ðóõó, ðîçâèòêó é âèçíà÷àº ³ñíóâàííÿ ³ ñòðóêòóðíó
îðãàí³çàö³þ áóäü-ÿêî¿ ìàòåð³àëüíî¿ ñèñòåìè [17, c. 75].

Â.Î. Ìàëþòê³í âèçíà÷àº, ùî ô³ëîñîôñüê³é êàòåãîð³¿ “âçàºìîä³ÿ” âëàñòèâà
íàÿâí³ñòü: à) òàêèõ â³äíîñèí (çâ’ÿçê³â), ÿê³ äàþòü çìîãó îá’ºêòàì âïëèâàòè îäíå
íà îäíîãî; á) âëàñíå âïëèâó, ó ðåçóëüòàò³ ÿêîãî â³äáóâàþòüñÿ âçàºìí³ òðàíñôîðìàö³¿
ñóá’ºêò³â, ùî âçàºìîä³þòü [18, ñ. 40].

Îòæå, âçàºìîä³ÿ º îäí³ºþ ³ç çàãàëüíèõ ôîðì âçàºìîçâ’ÿçêó ì³æ ÿâèùàìè,
ñóòí³ñòü ÿêèõ ïîëÿãàº ó çâîðîòíîìó âïëèâ³ îäíîãî ïðåäìåòà ÷è ÿâèùà íà ³íøå.
Âîíà â³äáóâàºòüñÿ â ïðîñòîð³ é ÷àñ³ òà º ñïåöèô³÷íîþ äëÿ êîæíî¿ ç ôîðì ðóõó
ìàòåð³¿ [19, ñ. 213]. Òàêèì ÷èíîì, äëÿ êàòåãîð³¿ “âçàºìîä³ÿ”, ç ïîãëÿäó ô³ëîñîô³¿,
õàðàêòåðíèìè º: ïî-ïåðøå, íàÿâí³ñòü ôàêòè÷íèõ òà ñò³éêèõ çâ’ÿçê³â, ïî-äðóãå,
òàêèõ çâ’ÿçê³â, ùî äîçâîëÿþòü îá’ºêòàì âïëèâàòè îäíå íà îäíîãî; ïî-òðåòº, íàÿâí³ñòü
ñàìîãî âïëèâó, ó ðåçóëüòàò³ ÿêîãî â³äáóâàºòüñÿ âçàºìíà çì³íà âçàºìîä³þ÷èõ ñòîð³í.

Ó íàóêîâ³é ë³òåðàòóð³ âçàºìîä³þ ðîçãëÿäàþòü ÿê îäíó ç îñíîâíèõ ô³ëî-
ñîôñüêèõ êàòåãîð³é, ùî â³äîáðàæàº ïðîöåñè âïëèâó ð³çíèõ îá’ºêò³â îäíå íà îäíîãî,
¿õ âçàºìíó çóìîâëåí³ñòü ³ çì³íó ñòàíó àáî âçàºìîïåðåõ³ä, à òàêîæ çàñíóâàííÿ îä-
íîãî îá’ºêòà çà äîïîìîãîþ ³íøîãî, îáì³íó ³íôîðìàö³éíèìè ïîòîêàìè. Ñèñòåìà
âèçíà÷àºòüñÿ ÿê êîìïëåêñ åëåìåíò³â, ùî ïåðåáóâàþòü ó âçàºìîä³¿. Ç öüîãî âèïëèâàº,
ùî ñèñòåìè â ³çîëüîâàíîìó âèãëÿä³, ïîçà çâ’ÿçêàìè ³ç ñóì³æíèìè ñèñòåìàìè ³
ñåðåäîâèùåì ôóíêö³îíóâàííÿ, ôàêòè÷íî íå ³ñíóº. Íå ìîæíà çàáóâàòè ³ ïðî òå,
ùî åëåìåíòè ñèñòåìè ìàþòü ïåðåáóâàòè â ïðè÷èíîâî-íàñë³äêîâîìó çâ’ÿçêó ì³æ
ñîáîþ òà ç ñèñòåìîþ çàãàëîì ³ áóòè ³íôîðìàö³éíî ñàìîñò³éíèìè òà íåçàëåæíèìè,
ùî ïðîñòåæóºìî ó âèïàäêó òåðèòîð³àëüíèõ ³ òðàíñïîðòíèõ îðãàí³â âíóòð³øí³õ
ñïðàâ.

Ó òëóìà÷íîìó ñëîâíèêó ñó÷àñíî¿ óêðà¿íñüêî¿ ìîâè ïîíÿòòÿ “âçàºìîä³ÿ”
âèçíà÷åíî ÿê âçàºìíèé çâ’ÿçîê ì³æ ïðåäìåòàìè ä³¿, à òàêîæ ïîãîäæåíó ä³þ ì³æ
êèì-, ÷èì-íåáóäü [20, ñ. 185]. Âèçíà÷åííÿ ïîíÿòòÿ âçàºìîä³¿ â ñïåö³àëüí³é, çîêðåìà
þðèäè÷í³é, ë³òåðàòóð³ íåîäíîçíà÷íå. Òàê, Î.Ì. Áàíäóðêà â³äçíà÷àº, ùî âçàºìî-
ä³ÿ – öå ñòàí âçàºìîâ³äíîñèí, à âçàºìîâ³äíîñèíè – öå ïðîöåñ âçàºìîçâ’ÿçêó
[21, ñ. 77]. Òåðì³í “âçàºìîä³ÿ” ó÷åí³ ðîçãëÿäàþòü òàêîæ ÿê îäíó ç îñíîâíèõ ôîðì
òðóäîâî¿ ä³ÿëüíîñò³, ùî çä³éñíþºòüñÿ ÷åðåç ñóñï³ëüí³ â³äíîñèíè ì³æ ëþäüìè, à
òàêîæ ó â³äíîñèíàõ ³ çâ’ÿçêàõ ð³çíèõ îá’ºêòèâíî çóìîâëåíèõ âèä³â æèòòºä³ÿëüíîñò³.

Îòæå, ÿê áà÷èìî, âçàºìîä³ÿ ïîñòàº ³íòåãðàëüíèì ÷èííèêîì îá’ºäíàííÿ îðãàí³â
àäì³í³ñòðàòèâíî-ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â ïåâíó
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ö³ë³ñíó ñèñòåìó, ùî â ïðîöåñ³ ôóíêö³îíóâàííÿ çì³íþºòüñÿ ïîð³âíÿíî ç ïåðâèííèì
ñòàíîì. Òàêèì ÷èíîì, âçàºìîä³ÿ ïåðåäáà÷àº äèíàì³÷í³ñòü ñóá’ºêò³â, ùî âçàºìîä³þòü,
³ ñèñòåìè çàãàëîì.

Áåðó÷è äî óâàãè çàçíà÷åíå âèùå, ï³ä âçàºìîä³ºþ ñóá’ºêò³â àäì³í³ñòðàòèâíî-
ïðàâîâî¿ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â Óêðà¿í³, íà íàøó
äóìêó, ìîæíà ðîçóì³òè ïîãîäæåíèé çà ì³ñöåì, ÷àñîì ³ õàðàêòåðîì êîìïëåêñ
ïåâíèõ çàõîä³â, ùî ïåðåäáà÷àº ñâîº÷àñíèé îáì³í ³íôîðìàö³ºþ ì³æ â³äïîâ³äíèìè
ñóá’ºêòàìè, îäíî÷àñí³ñòü ïðîâåäåííÿ ïëàíîâèõ çàõîä³â, â³äïîâ³äàëüí³ñòü ³ âçàºìíèé
êîíòðîëü, çä³éñíþâàíèõ ç ìåòîþ çàáåçïå÷åííÿ îõîðîíè äîâê³ëëÿ (åêîëîã³÷íî¿
áåçïåêè), à òàêîæ íåäîïóùåííÿ øê³äëèâèõ âïëèâ³â íà íàâêîëèøíº ïðèðîäíå
ñåðåäîâèùå.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Ñëèâêà Ì.Ì. Âçàºìîä³ÿ ñóá’ºêò³â îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà
(àäì³í³ñòðàòèâíî-ïðàâîâèé àñïåêò): äèñ. … êàíä. þðèä. íàóê. Ëüâ³â, 2018. 214 ñ.

2. Òåîðèÿ ãîñóäàðñòâåííî-ïðàâîâîé îðãàíèçàöèè / ïîä ðåä. Å.Á. Êóáêî. Ê.: Þðèíêîì,
2009. 592 ñ.

3. Àäì³í³ñòðàòèâíà ä³ÿëüí³ñòü îðãàí³â âíóòð³øí³õ ñïðàâ. Çàãàëüíà ÷àñòèíà: ï³äðó÷íèê / ï³ä
çàã. ðåä. ².Ï. Ãîëîñí³÷åíêà, ß.Þ. Êîíäðàòüºâà. Ê.: Óêð. àêàä. âíóòð. ñïðàâ, 1995. 177 ñ.

4. Íàó÷íàÿ îðãàíèçàöèÿ óïðàâëåíèÿ îðãàíàìè âíóòðåííèõ äåë / ïîä ðåä. Ã.Â. Çóéêîâà. Ì.:
Àêàä. ÌÂÄ ÑÑÑÐ, 1984. 313 ñ.

5. Óïðàâëåí÷åñêèå ïðîöåäóðû / îòâ. ðåä. Â. Ì. Ëàçàðåâ. Ì.: Íàóêà, 1988. 271 ñ.
6. Àôàíàñüåâ Â.Ã. Ñèñòåìíîñòü è îáùåñòâî. Ì.: Ïðîãðåññ, 1980. 252 ñ.
7. Êëþºâ Î.Ì. Ïðîáëåìè âçàºìîä³¿ ï³äðîçä³ë³â îðãàí³â âíóòð³øí³õ ñïðàâ íà ðåã³îíàëüíîìó

ð³âí³: äèñ. … ä-ðà þðèä. íàóê. Õ., 2010. 422 ñ.
8. Þñóïîâ Â.À. Ïðàâîïðèìåíèòåëüíàÿ äåÿòåëüíîñòü îðãàíîâ óïðàâëåíèÿ. Ì.: Þðèä. ëèò.,

1979. 136 ñ.
9. Êåðæåíöåâ Ï.Ì. Ïðèíöèïû îðãàíèçàöèè. Èçáðàííûå ïðîèçâåäåíèÿ. Ì.: Ýêîíîìèêà,

1968. 339 ñ.
10. Ïë³øê³í Â.Ì. Òåîð³ÿ óïðàâë³ííÿ îðãàíàìè âíóòð³øí³õ ñïðàâ: ï³äðó÷íèê / çà ðåä.

Þ. Ô. Êðàâ÷åíêà. Ê.: ÍÀÂÑÓ, 1999. 702 ñ.
11. Maíãóòîâ È.Ñ., Óìàíñêèé Ë.È. Îðãàíèçàòîð è îðãàíèçàòîðñêàÿ äåÿòåëüíîñòü. Ë.: ËÃÓ,

1975. 185 ñ.
12. Íàó÷íàÿ îðãàíèçàöèÿ óïðàâëåíèÿ â àïïàðàòàõ ìèëèöèè / ïîä ðåä. Þ.Ì. Êîçëîâà. Ì.:

Þðèä. ëèò., 1975. 243 ñ.
13. Ôèëîñîôñêèé ýíöèêëîïåäè÷åñêèé ñëîâàðü / ïîä ðåä. Ï.Í. Ôåäîñååâà, Ñ.Ì. Êîâàëåâà.

Ì.: Ñîâåòñêàÿ ýíöèêëîïåäèÿ, 1980. 672 ñ.
14. Ïîëèùóê À.Ä. Ïîíÿòèå âçàèìîäåéñòâèÿ ìèëèöèè è äîáðîâîëüíûõ äðóæèí â îõðàíå

îáùåñòâåííîãî ïîðÿäêà: ó÷åáíîå ïîñîáèå. Ê.: Íàóêîâà äóìêà, 1982. 44 ñ.
15. Êóëèê Â.Ï. Ìåòîäîëîãèÿ ïðàâîîòíîøåíèé. Ì.: Âàêî, 2009. 421 ñ.
16. Ôèëîñîôñêèé ýíöèêëîïåäè÷åñêèé ñëîâàðü / ïîä ðåä. Ñ.Ì. Êîâàëåâà, Â.Ã. Ïàíîâà,

Ï.Í. Ôåäîñååâà. Ì.: Ñîâåòñêàÿ ýíöèêëîïåäèÿ, 1983. 840 ñ.
17. Þðèäè÷åñêèé ýíöèêëîïåäè÷åñêèé ñëîâàðü / ïîä ðåä. À.ß. Ñóõàðåâà. Ì.: Ñîâåòñêàÿ

ýíöèêëîïåäèÿ, 1987. 528 ñ.
18. Ìàëþòêèí Â.À. Îðãàíèçàöèÿ âçàèìîäåéñòâèÿ ïîäðàçäåëåíèé îðãàíîâ âíóòðåííèõ äåë

â îñóùåñòâëåíèè ïðîôèëàêòèêè ïðåñòóïëåíèé. Ëåêöèÿ ¹ 13 / ïîä ðåä. Ã.À. Àâàíåñîâà. Ì.:
ÐÈÎ ÌÂÄ ÑÑÑÐ, 1976. 447 ñ.

19. Âçàºìîä³ÿ. Óêðà¿íñüêà ðàäÿíñüêà åíöèêëîïåä³ÿ. Ãîëîâíà ðåäàêö³ÿ óêðà¿íñüêî¿ ðàäÿíñüêî¿
åíöèêëîïåä³¿: ó 12 ò. / ãîë. ðåäêîë.: Ì.Ï. Áàæàí (ãîëîâà) [òà ³í.]. Ê.: ÓÐÅ. Ê., 1978. Ò. 2. Ñ. 213.

20. Âåëèêèé òëóìà÷íèé ñëîâíèê ñó÷àñíî¿ óêðà¿íñüêî¿ ìîâè / óêëàä. Â.Ò. Áóñåë [òà ³í.].
Ê.: ²ðï³íü: ÂÒ “Ïåðóí”, 2003. 1440 ñ.

21. Áàíäóðêà Î.Ì. Óïðàâë³ííÿ â îðãàíàõ âíóòð³øí³õ ñïðàâ Óêðà¿íè. Õ.: Óí-ò âíóòð. ñïðàâ,
1998. 480 ñ.

© Bazan Oleksandr, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).4

41

REFERENCES

1. Slivka, M.M. (2018) Vzaiemodia subiektiv okhoroni navkolishnoho prirodnoho seredovishha
(admini’strativno-pravovyi aspekt). “Interaction of Environmental Subjects (administrative legal aspect)”: 
thesis. … cand. of science of law. Lviv. 214 p. [in Ukrainian].

2. Teoriia gosudarstvenno-pravovoi organizatsii. “Theory of State Legal Organization / ed.
E.B. Kubko. K.: Yurinkom, 2009. 592 p. [in Russian].

3. Administrativna diialnist orhaniv vnutrishnikh sprav. “Administrative Activities of Law
Enforcement Agencies. General Part”: textbook / eds  I.P. Holosnichenko, Y.Yu. Kondratiev. K.: 
1995. 177 p. [in Ukrainian].

4. Nauchnaya organizatsiya upravleniya organami vnutrennikh del. “Scientific Organization of
the Management of Internal Affairs “/ ed. G.V. Zuykova. M.: Acad. USSR Ministry of Internal
Affairs, 1984. 313 p. [in Russian].

5. Upravlencheskie proczedury. “Management Procedures”/ ed. V.M. Lazarev. M.: Nauka, 1988.
271 p. [in Russian].

6. Afanasyev, V.G. (1980) Sistemnost i obshhestvo. “Systematicity and Society”. M.: Progress.
252 p. [in Russian].

7. Klyuyev, O.M. (2010) Problemi vzayemodii pidrozdiliv orhaniv vnutrishnikh sprav na
rehionalnomu rivni . “Problems of an Interaction of Divisions of Law-Enforcement Bodies at 
Regional Level”: thesis. Ph.D. H.. 422 p. [in Ukrainian].

8. Yusupov, V.A. (1979) Pravoprimenitelnaya deyatelnost organov upravleniya. “Law
Enforcement Activities of Governing  Bodies”. M.:  Jurid. lit. 136 p. [in Russian].

9. Kerzhenczev, P.M. (1968) Printsipy organizaczii. Izbrannyie proizvedeniya. “Principles of
Organization. Selected Works”. M.: Economics. 33 p. [in Russian].

10. Plishkin, V.M. (1999) Teoriia upravlinnia orhanami vnutrishnikh sprav. “Theory of
Management of the Bodies of Internal Affairs”: textbook / editor Yu. F. Kravchenko. K.: NAVSU,.
702 p. [in Ukrainian].

11. Mangutov, I.S., Umanskii, L.I. (1975) Organizator i organizatorskaya deyatelnost. “Organizer
and Organizational Activities”. L.: LGU, 1975. 185 p. [in Russian].

12. Nauchnaya organizatsiya upravleniya v apparatakh miliczii. “Scientific Organization of
Management in Police Devices” / ed. Yu. M. Kozlov. M.: Jurid. lit., 1975. 243 p. [in Russian].

13. Filosofskii encziklopedicheskii slovar. “Philosophical Encyclopedical Dictionary”‘ / eds
P.N. Fedosieiev, S.M. Kovaliov. M.: “Soviet Encyclopedia”, 1980. 672 p. [in Russian].

14. Polishhuk, A.D. (1982) Ponyatie vzaimodeistviya miliczii i dobrovol’ny’kh druzhin v okhrane
obshhestvennogo poryadka. “The Concept of the Interaction of the Police and Voluntary Squads in
the Protection of Public Order”: training manual. K.: Naukova dumka, 1982. 44 p. [in Russian].

15. Kulik, V.P. (2009) Metodologiya  pravootnoshenii. “Legal Relations Methodology”. M.:
Waco, 2009. 421 p. [in Russian].

16. Filosofskii entsiklopedicheskii slovar. “Philosophical Encyclopedic Dictionary”/ eds
S.M. Kovalev, V.G. Panov, P.N. Fedoseev. M.: Soviet Encyclopedia, 1983. 840 p. [in Russian].

17. Yuridicheskii enisiklopedicheskii slovar. “Encyclopedical Dictionary of Law” / ed.
A.Ya. Sukharev. M.: Soviet Encyclopedia”. 1987. 528 p. [in Russian].

18. Malyutkin, V.A. (1976) Organizatsiya vzaimodeistviya podrazdelenii organov vnutrennikh
del v osushhestvlenii profilaktiki prestuplenii. “Organization of an Interaction between Departments 
of the Internal Affairs bodies in the implementation of crime prevention. Lecture No 13 / ed. 
G.A. Avanesova. M.: RIO Ministry of Internal Affairs of the USSR, 1976. 447 p. [in Russian].

19. Vzaiemodiia. “Inter action”. Ukrainian Soviet Encyclopedia: in 12 vol. / M.P. Baian
(head) [and others]. K.: URE. K., 1978. Vol. 2. P. 213 [in Russian].

20. Velikyi  tlumachnij  slovnik  suchasnoyi  ukrayinskoyi movy. “Big Eexplanatory Dictionary
of Modern Ukrainian Language”/ compilers V.T. Busel [and others]. K.: Irpin: Perun, 2003. 1440 p.
[in Ukrainian].

21. Bandurka, O.M. (1998) Upravlinnia v organakh vnutrishnikh sprav Ukraini. “Department
of Internal Affairs of Ukraine”. H.: University of Internal Affairs. 480 p. [in Ukrainian].

© Bazan Oleksandr, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).4

42

UDC 342.922:502(477)

Bazan Oleksandr,
Postgraduate, Khmelnytsky University

of Management and Law, Khmelnytsky, Ukraine,
ORCID ID 0000-0001-9400-4755

CONCEPT AND NATURE OF THE ADMINISTRATIVE LEGAL ENTITIES
OF THE PROTECTION OF

ENVIRONMENTAL

Paper is devoted to the theoretical study of the issues of definition of the
concept and essence of an interaction between the subjects of administrative and legal
protection of the environment in Ukraine. It is emphasized that the current state of
environmental protection in Ukraine in recent years has been worsened: environmental
pollution by various wastes of both industrial and domestic character, reduced the
quality of food and drinking water, polluted atmospheric air, etc. – it is not a
complete list of negative factors that are happening not only in our country, but all
over the world as well. It is noted that the modern system of environmental protection
should be based on the interaction of public authorities, local self-government bodies,
as well as public entities; it requires the improvement of legal framework and studying
of an international experience in environmental problems solving.

It is noted that the specific social system of state and legal nature that performs
the functions of environmental protection of Ukraine are the bodies of the environmental
protection system of Ukraine (for example, Ministry of Energy and Environmental
Protection of Ukraine, State Ecological Inspectorate of Ukraine, State Agency of
Water Resources of Ukraine, State Agency of Forest Resources of Ukraine and
others). It is noted that the interaction is an integral factor in the integration of
administrative and environmental protection bodies into a single holistic system.
Thus, an interaction implies the dynamism of the interacting entities and the system
as a whole. It is concluded that the interaction of the subjects of administrative and
legal protection of the environment in Ukraine is an agreed on place, time and nature
complex of certain measures, which provides timely exchange of information between
the relevant entities, simultaneous implementation of planned activities, responsibility
and mutual control, implemented to ensure environmental protection (ecological
safety) and to prevent harmful effects on the environment.

Keywords: surrounding medium, environment, ecological safety, natural
environment, wildlife.
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ÓÄÊ 351.74.073.53(4)

Áàêàë Â³òàë³é Ïàâëîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0003-0019-7053

ÐÅÑÓÐÑÍÅ ÇÀÁÅÇÏÅ×ÅÍÍß ÏÎË²ÖÅÉÑÜÊÈÕ:
ªÂÐÎÏÅÉÑÜÊÈÉ ÄÎÑÂ²Ä ÄËß ÓÊÐÀ¯ÍÈ

Ó ñòàòò³ äîñë³äæåíî ðåñóðñíå çàáåçïå÷åííÿ ïîë³öåéñüêèõ â ºâðîïåéñüêèõ
êðà¿íàõ òà âèðîáëåíî ïðîïîçèö³¿ äëÿ éîãî âïðîâàäæåííÿ â ä³ÿëüí³ñòü Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè. Îá´ðóíòîâàíî, ùî äîñâ³ä ºâðîïåéñüêèõ êðà¿í º äîñèòü âàæëèâèì
äëÿ Óêðà¿íè òèì ïà÷å òåïåð, êîëè äåðæàâà éäå øëÿõîì ºâðî³íòåãðàö³¿ òà àäàïòàö³¿
âíóòð³øíüîãî çàêîíîäàâñòâà äî ñòàíäàðò³â ªÑ. Çàçíà÷åíî, ùî çà îñíîâó ñë³ä
áðàòè äîñâ³ä êðà¿í, ÿê³ çà ïîáóäîâîþ ïðàâîâî¿ ñèñòåìè º íàáëèæåíèìè ³ íàëåæàòü
äî îäí³º¿ ðîìàíî-ãåðìàíñüêî¿ ïðàâîâî¿ ñ³ì’¿.

Êëþ÷îâ³ ñëîâà: ïîë³öåéñüê³, ðå÷îâå çàáåçïå÷åííÿ, åâðîïåéñüêèé äîñâ³ä, åôåê-
òèâíå âèêîðèñòàííÿ ðåñóðñ³â.

Åôåêòèâí³ñòü ôóíêö³îíóâàííÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè (íàäàë³ – ÍÏÓ),
ÿê öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè, ÿêèé ñëóãóº ñóñï³ëüñòâó øëÿõîì
çàáåçïå÷åííÿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, ïðîòèä³¿ çëî÷èííîñò³, ï³äòðèìàííÿ
ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó, áåçïîñåðåäíüî çàëåæèòü â³ä ¿¿ ðåñóðñíîãî çàáåçïå÷åííÿ.
Äîñòàòí³ñòü òàêèõ ðåñóðñ³â òà ñâîº÷àñí³ñòü çàáåçïå÷åííÿ ïîòðåáè â íèõ âïëèâàº
íà ÿê³ñòü âèêîíàííÿ çàâäàíü ïîë³öåéñüêèìè, ïîïåðåäæåííÿ êîðóïö³¿ â ïðàâî-
îõîðîííèõ îðãàíàõ, à òàêîæ íà áåçïåêó ïîë³öåéñüêèõ ï³ä ÷àñ âèêîíàííÿ íèìè
ñëóæáîâèõ çàâäàíü.

Âðàõîâóþ÷è, ùî ïðàâîîõîðîíí³ îðãàíè äåðæàâè çíàõîäÿòüñÿ â ïðîöåñ³
ðåôîðìóâàííÿ, ÿêå ïåðåäóñ³ì îð³ºíòîâàíå íà ºâðîïåéñüê³ ñòàíäàðòè, ñó÷àñíà ìîäåëü
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ïîòðåáóº íîâèõ êîíöåïòóàëüíèõ ï³äõîä³â äî
âèð³øåííÿ ïðîáëåì ðåñóðñíîãî çàáåçïå÷åííÿ ïîë³öåéñüêèõ, ³ âèêëþ÷íå çíà÷åííÿ
äëÿ öüîãî ìàº óçàãàëüíåííÿ äîñâ³äó ðåñóðñíîãî çàáåçïå÷åííÿ íàö³îíàëüíèõ ïî-
ë³öåéñüêèõ ñòðóêòóð êðà¿í ªâðîïåéñüêîãî Ñîþçó.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ðåñóðñíîãî çàáåçïå÷åííÿ ïîë³öåéñüêèõ ó ºâ-
ðîïåéñüêèõ êðà¿íàõ òà âèðîáëåííÿ ïðîïîçèö³é äëÿ âïðîâàäæåííÿ â ä³ÿëüí³ñòü
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Îäíèì ³ç âàæëèâèõ åëåìåíò³â ïîòåíö³àëó ðîçâèòêó áóäü-ÿêî¿ îðãàí³çàö³¿ º
ðåñóðñè, çàä³ÿí³ ó ïðîöåñ³ ¿¿ ä³ÿëüíîñò³. Ðåñóðñè (â³ä ôðàíö. ressource – äîïîì³æíèé
çàñ³á) – ö³ííîñò³, çàñîáè, ìîæëèâîñò³, ãðîøîâ³ çàñîáè, äæåðåëà çàñîá³â äîõîä³â
[1, ñ. 124]. Ñüîãîäí³ º äâà îñíîâíèõ ï³äõîäè äî âèçíà÷åííÿ ðåñóðñíîãî çàáåçïå÷åí-
íÿ – ñòàòè÷íèé òà óïðàâë³íñüêî-ëîã³ñòè÷íèé. Íàïðèêëàä, ó ðîáîò³ À. Ìåëüíèê,
Î. Îáîëåíñüêîãî, À. Âàñ³íî¿, Ë. Ãîðä³ºíêî ðåñóðñíå çàáåçïå÷åííÿ òðàêòóºòüñÿ ÿê
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ñóêóïí³ñòü ðåñóðñ³â, ùî âèêîðèñòîâóþòüñÿ ÷è ìîæóòü âèêîðèñòîâóâàòèñÿ îðãà-
í³çàö³ºþ äëÿ çä³éñíåííÿ ñâîº¿ ä³ÿëüíîñò³. Ç ³íøîãî áîêó, Ò. Áåçâåðõíþê [2],
À. ×îðíà [3, ñ. 93], Ì. Ôðàíöóçîâà, Ì. Ãàëàáóðäà òà ³íø³ îáñòîþþòü äóìêó, ùî
ñóòí³ñòü ðåñóðñíîãî çàáåçïå÷åííÿ ïîëÿãàº íå ò³ëüêè ó âèêîðèñòàíí³ ÷è äîñòóïíîñò³
ðåñóðñ³â, à é â ³ñíóâàíí³ óïðàâë³íñüêîãî ìåõàí³çìó, ùî ìàº çàáåçïå÷óâàòè ¿õ
åôåêòèâíå âèêîðèñòàííÿ. Çîêðåìà, Ò. Áåçâåðõíþê âèçíà÷àº ðåñóðñíå çàáåçïå÷åííÿ
ÿê “ñèñòåìó äåðæàâíèõ çàõîä³â, ñïðÿìîâàíèõ íà ñòâîðåííÿ ìàòåð³àëüíèõ, ïðàâîâèõ,
³íñòèòóö³éíèõ óìîâ ïåðåòâîðåííÿ åëåìåíò³â ðåñóðñíîãî ïðîñòîðó â çàñîáè äîñÿã-
íåííÿ ö³ëåé” [4, ñ. 116].

Ðåñóðñíå çàáåçïå÷åííÿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿, íà íàøó äóìêó, ñë³ä
ðîçãëÿäàòè ÿê êîìïëåêñíèé ïðîöåñ ïîñë³äîâíèõ, ñèñòåìíî ïîâ’ÿçàíèõ é óçãîäæåíèõ
ì³æ ñîáîþ ëîã³ñòè÷íèõ (ïîøóê, ìîá³ë³çàö³ÿ, íàêîïè÷åííÿ, ðîçïîä³ë ³ âèêîðèñòàííÿ
ðåñóðñ³â) òà óïðàâë³íñüêèõ (ïðîãíîçóâàííÿ, ïëàíóâàííÿ, êîíòðîëü, ìîí³òîðèíã,
îáë³ê, àíàë³ç òîùî) åòàï³â, ñêåðîâàíèõ íà çàáåçïå÷åííÿ åôåêòèâíîñò³ ðåçóëüòàò³â
¿¿ ä³ÿëüíîñò³. Åòàïè ðåñóðñíîãî çàáåçïå÷åííÿ íå ìîæóòü ³ñíóâàòè ñàìîñò³éíî, âî-
íè çàáåçïå÷óþòü ä³ÿëüí³ñòü îðãàí³çàö³¿, ³íòåãðîâàí³ äî íå¿.

Ïèòàííÿ ðåñóðñíîãî çàáåçïå÷åííÿ ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè ðîç-
ãëÿäàëèñÿ ó ïðàöÿõ Î.Ì. Áàíäóðêè, Ç.Ô. Â³êóëîâà, Â.Â. Âîðîáéîâà, Ñ.Ì. ªðìà-
êîâà, Ì.Ñ. ²ëüíèöüêîãî, Î.Â. Êîâàëüîâà, Þ.Â. Êîðå÷êîâà, Î.Î. Êðèëîâà, Í.Ç. Êóí-
öà, Ñ.Ë. Êóðèëî, Ï.Â. Íºëåç³íà, À.Þ. Ïàíòåëººâà, Í.À. Ïåëèõ, Â.Ì. Ïë³øê³íà,
Î.²., Ïîæàðîâà, Î.Ñ. Ïðîíåâè÷, Â.Ì. Ðàºâà, Á.Á. Ðèâê³íà, Ð.Ì. Ñàïðîíîâà,
Î.Þ. Ñèíÿâñüêî¿, Ì.Ä. Ñì³ðíîâà, Â.Â. Ò³âàíîâà, ².Â. Øàìðàÿ, Ñ.Î. Øàòðàâè.

Î. Áóäàíîâà, Â. Áóòèë³íà, Î. Ãóáàíîâà, Î. Çóáêîâà, Â. ²ëëàð³îíîâà, Ì. Ê³ðººâà,
Ë. Êîëîäê³íà, Î. Êîíîíîâà, Î. Êîðåíºâà, Â. Êîðîáîâà, Î. Êðèëîâà, Î. Ìàéäèêîâà,
Â. Ìåëüíèêà, Â. Ìîðîçîâà, Â. Ïåòðîæèöüêèé, Â. Ñàëüíèêîâ, Â. Ñåðãåâí³í, Î. Ñòî-
ëÿðåíêî, B. ×åðíÿâñüêèé, ². Øóøêåâè÷ òà ³í. ðîçãëÿäàëè àñïåêòè àäì³í³ñòðàòèâíî-
ïðàâîâîãî ðåãóëþâàííÿ ðå÷îâîãî çàáåçïå÷åííÿ ïðàö³âíèê³â îðãàí³â âíóòð³øí³õ
ñïðàâ.

Íàóêîâ³ ðîçðîáêè òà ïóáë³êàö³¿ ç îêðåìèõ ïèòàíü äåðæàâíîãî óïðàâë³ííÿ ó
ñôåð³ ðåñóðñíîãî çàáåçïå÷åííÿ ïîë³ö³¿ ºâðîïåéñüêèõ êðà¿í çä³éñíþâàëèñÿ â ïðàöÿõ
². Àð³ñòîâî¿, Ñ. Áðàòêîâà, Â. Ãóáàíîâà, Î. Ãîðøêîâî¿, Â. Äîíåíêà, ². Çîçóë³, Â. Çà-
ðîñèëà, Â. Êîâàëüñüêî¿, Í. Ìàòþõ³íî¿, Ñ. Ïºòêîâî¿, Î. Ïðîíåâè÷à, Î. Ñåðüîã³íà
òà ³í. À òàêîæ çàðóá³æíèõ ó÷åíèõ òàêèõ, ÿê: Ì. Áåíòîí, Ð. Áîéä, Ä. Áðàíäåñ,
Ï. Â³êñòðåì, À. Âîëëìåð, Ô. Ãîðòåç³, Ä. Ãð³í, À. Äàòòîí, Ô. Äåí³ç, Ä. Äîëë³íã,
À.Â. Êåëë³, Â Ëåîíàðä, Ð.Ë. Ë³ôòîí, Ä. Ìîð³ññîí, Ñ. Îéãàðä, Ì. Ïàãîí, Ð. Ïåð-
ê³íñ, Äæ. Â. Ïîòòåð, À. Ðèñ, Ð.Ä. Ñâîí, Ð. Òàííåõ³ëë, Î.Â. Ó¿ëñîí, Ð. Óîëìñë³,
Ï.Ð. Óåéñ, Ï. Ôàðìåð, Ñ. Ô³ë³ïñ, À.Á. äå Ôîíòåíå, Ç. Ôðàíêå, Ð. Õàðð³ñ, Ë. Øåð-
ìàí, Ã. Øíàéäåð, Â. Øòåðí òà ³í. Âîäíî÷àñ ºâðîïåéñüêèé äîñâ³ä ó ö³é ñôåð³
ïîòðåáóº á³ëüø ïîãëèáëåíîãî âèâ÷åííÿ òà âèðîáëåííÿ ïðîïîçèö³é ùîäî éîãî
àäàïòàö³¿ â Óêðà¿í³.

Äîñë³äæóþ÷è ðåñóðñíå çàáåçïå÷åííÿ íàö³îíàëüíèõ ïîë³öåéñüêèõ ñòðóêòóð
çàðóá³æíèõ êðà¿í, ïîòð³áíî ðîçóì³òè âçàºìîçâ’ÿçîê ì³æ òàêèì çàáåçïå÷åííÿì òà
ï³äõîäàìè äî îðãàí³çàö³¿ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ â öèõ êðà¿íàõ ó ö³ëîìó. Ñïåöèô³êà
äåðæàâíîãî óïðàâë³ííÿ òàêèìè ñòðóêòóðàìè íàñàìïåðåä âèçíà÷àº ï³äõîäè äî ¿õ
ðåñóðñíîãî çàáåçïå÷åííÿ.
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Íåîáõ³äíî çàçíà÷èòè, ùî ïîë³öåéñüêà ä³ÿëüí³ñòü ºâðîïåéñüêèõ êðà¿í
ðåãëàìåíòóºòüñÿ Êîäåêñîì ïîâåä³íêè ñëóæáîâö³â ïðàâîïîðÿäêó òà Îñíîâíèìè
ïðèíöèïàìè çàñòîñóâàííÿ ñèëè ³ çáðî¿, âèçíà÷åíèìè ÎÎÍ, à òàêîæ äâîìà äîêó-
ìåíòàìè Ðàäè ªâðîïè: Äåêëàðàö³ºþ ïðî ïîë³ö³þ òà ªâðîïåéñüêèì êîäåêñîì
ïîë³öåéñüêî¿ åòèêè [5, ñ. 345], ³ íà ñüîãîäí³ òåæ º îá’ºêòîì ³íòåíñèâíèõ àäì³í³-
ñòðàòèâíèõ ñèñòåìíî-ñòðóêòóðíèõ ïåðåòâîðåíü.

Çàëåæíî â³ä îðãàí³çàö³¿ óïðàâë³ííÿ ïîë³öåéñüêèìè ñòðóêòóðàìè ñó÷àñíà
ïîë³öåéñüêà ä³ÿëüí³ñòü ºâðîïåéñüêèõ êðà¿í âèçíà÷àºòüñÿ äâîìà îñíîâíèìè
ìîäåëÿìè ¿¿ îðãàí³çàö³¿: öåíòðàë³çîâàíîþ òà äåöåíòðàë³çîâàíîþ. Àëå íàðàç³ ÷àñò³øå
âèêîðèñòîâóºòüñÿ êîìá³íîâàíà ôîðìà óïðàâë³ííÿ òà çàáåçïå÷åííÿ.

Ïåðøà ìîäåëü õàðàêòåðèçóºòüñÿ æîðñòêèì öåíòðàë³çîâàíèì óïðàâë³ííÿì
ïîë³öåéñüêèìè â³äîìñòâàìè ç áîêó äåðæàâè, äîì³íóþ÷îþ ðîëëþ ì³í³ñòåðñòâà
âíóòð³øí³õ ñïðàâ, äèðåêòèâíèì ñòèëåì óïðàâë³ííÿ é æîðñòêîþ âåðòèêàëëþ ï³äïî-
ðÿäêóâàííÿ íèçîâèõ ëàíîê öåíòðàëüíèì îðãàíàì, âëàäíîþ “âåðòèêàëëþ” ïîâíî-
âàæåíü [6, ñ. 154]. Ðåñóðñíå çàáåçïå÷åííÿ òà ãîëîâíå óïðàâë³ííÿ íèì çäåá³ëüøîãî
çàëåæèòü â³ä äåðæàâè.

Äðóãà ìîäåëü âèð³çíÿºòüñÿ äåöåíòðàë³çàö³ºþ óïðàâë³ííÿ, ï³äâèùåííÿì
ïîâíîâàæåíü ì³ñöåâèõ îðãàí³â âëàäè ³ ìåíøèìè çà îáñÿãîì ïîë³öåéñüêèìè ôóíê-
ö³ÿìè [7, ñ. 70–75]. Äëÿ íå¿ õàðàêòåðí³ â³äñóòí³ñòü ºäèíîãî çàãàëüíîíàö³îíàëüíîãî
îðãàíó, ìíîæèíí³ñòü ïîë³öåéñüêèõ ñèë çàãàëüíîäåðæàâíîãî, ðåã³îíàëüíîãî òà
ì³ñöåâîãî ð³âí³â, ïåðåâàæíå çîñåðåäæåííÿ âàæåë³â óïðàâë³ííÿ ïîë³öåéñüêèìè
ñèëàìè â ðóêàõ îáëàñíèõ (ðåã³îíàëüíèõ) îðãàí³â äåðæàâíî¿ âëàäè òà îðãàí³â
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿêà ïåðåäáà÷àº çíà÷íó ðîëü ìóí³öèïàëüíèõ îðãàí³â
âëàäè â óïðàâë³íí³ ïîë³ö³ºþ. Äæåðåëàìè ðåñóðñ³â âèñòóïàþòü ì³ñöåâ³ îðãàíè,
âèçíà÷àþ÷è ¿õ ê³ëüê³ñòü çàëåæíî â³ä ïîòðåá çàáåçïå÷åííÿ ïðàâîïîðÿäêó òà âèìîã
ãðîìàäñüêîñò³.

Ïðè òàêîìó ï³äõîä³ âíóòð³øíÿ áåçïåêà çàáåçïå÷óºòüñÿ ò³ëüêè ñèëàìè
öèâ³ëüíî¿ ïîë³ö³¿ (Øâåö³ÿ, Äàí³ÿ, Íîðâåã³ÿ, ²ðëàíä³ÿ, Ô³íëÿíä³ÿ), à õàðàêòåðíèì
º íåâèñîêèé ð³âåíü çëî÷èííîñò³, â³äñóòí³ñòü ñåðéîçíèõ ïîë³òè÷íèõ ³ ñîö³àëüíèõ
êîíôë³êò³â, òîìó âîíè íå ïîòðåáóþòü ñïåö³àëüíèõ ïîë³ö³éíèõ ôîðìóâàíü çáðîéíèõ
ñèë.

Ó êðà¿íàõ ªÑ ìîäåëü äåöåíòðàë³çîâàíî¿ ïîë³ö³¿, îðãàí³çîâàíî¿ íà ïðèíöèïàõ
ñàìîâðÿäóâàííÿ, çáåð³ãàºòüñÿ ëèøå ó Øâåéöàð³¿ [8, ñ. 201], äå â³äñóòíÿ çà-
ãàëüíîíàö³îíàëüíà ïîë³ö³ÿ, à ÷èñåëüí³ñòü îðãàí³â ïðàâîïîðÿäêó ³ ïðèíöèïè ¿õ
ôóíêö³îíóâàííÿ âèçíà÷àþòü îêðåì³ ì³ñöåâ³ (êàíòîíàëüí³) îðãàíè âëàäè íà ï³äñòàâ³
÷³òêèõ ôîðì âçàºìîâ³äíîñèí ³ ïðàâèëà ðåã³îíàëüíîãî ñï³âðîá³òíèöòâà ó ñôåð³
ïðàâîïîðÿäêó, ðîçðîáëåí³ êîíôåäåðàö³ºþ êàíòîíàëüíèõ êîìåíäàíò³â ïîë³ö³¿
Øâåéöàð³¿ òà îá’ºäíàííÿì øåô³â ì³ñüêî¿ ïîë³ö³¿.

Îäíèì ³ç êàíîí³â êëàñè÷íî¿ ïàðàäèãìè äåöåíòðàë³çîâàíî¿ îðãàí³çàö³¿ ä³ÿëü-
íîñò³ ïîë³ö³¿ º ïîêëàäàííÿ òÿãàðÿ ¿¿ ô³íàíñóâàííÿ íà ì³ñöåâèé áþäæåò [9, ñ. 41–
45], îäíàê íèí³ ñòâîðåíî ïðåöåäåíòè äèâåðñèô³êàö³¿ äæåðåë ô³íàíñóâàííÿ ïîä³áíèõ
ôîðìóâàíü.

Íàïðèêëàä, ó Âåëèêîáðèòàí³¿ ì³ñöåâà ïîë³ö³ÿ îòðèìóº ô³íàíñóâàííÿ ç³
ñïåö³àëüíîãî ïîë³öåéñüêîãî ôîíäó, ùî ñêëàäàºòüñÿ ç äâîõ ÷àñòèí, à ñàìå: àñèãíóâàíü
(äîòàö³é) ìóí³öèïàë³òåò³â, îòðèìóâàíèõ â³ä çáîðó ì³ñöåâèõ ïîäàòê³â ³ äåÿêèõ
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³íøèõ ëîêàëüíèõ äæåðåë ô³íàíñîâèõ íàäõîäæåíü; êîøò³â äåðæàâíîãî áþäæåòó
(50 % â³ä óñòàíîâëåíèõ âèäàòê³â). Õàðàêòåðíî, ùî íàäõîäæåííÿ äðóãî¿ ÷àñòèíè
êîøò³â çàáåçïå÷óºòüñÿ êàçíà÷åéñòâîì çà ïîäàííÿì ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ
çà óìîâè, ÿêùî ä³ÿëüí³ñòü ìóí³öèïàëüíèõ ïîë³öåéñüêèõ ôîðìóâàíü âèçíàíà
â³äïîâ³äíîþ âèìîãàì ùîäî åôåêòèâíîãî ïîë³öåéñüêîãî îáñëóãîâóâàííÿ, íàäàííÿ
íåîáõ³äíî¿ äîïîìîãè ³íøèì ïîë³öåéñüêèì ï³äðîçä³ëàì, äîòðèìàííÿ çàãàëüíî-
íàö³îíàëüíèõ ñòàíäàðò³â ïîë³öåéñüêî¿ ä³ÿëüíîñò³ [9, ñ. 41–45]. Ô³íàíñóâàííÿ çà-
áåçïå÷åííÿ ôîðìåíèì îäÿãîì ïîë³ö³¿ çä³éñíþºòüñÿ â ð³âíîìó ðîçì³ð³ ÿê íàö³î-
íàëüíèì, òàê ³ ðåã³îíàëüíèìè óðÿäàìè, â ³íøîìó “ðåã³îíàëàì” íàäàºòüñÿ ïîâíà
àâòîíîì³ÿ [10].

Íàéá³ëüø ïîøèðåíà êîìá³íîâàíà (íàï³âöåíòðàë³çîâàíà) ìîäåëü, îñîáëèâ³ñòþ
ÿêî¿ º: íàÿâí³ñòü çàãàëüíîíàö³îíàëüíîãî îðãàíó (ì³í³ñòåðñòâà), â³äïîâ³äàëüíîãî
çà çàáåçïå÷åííÿ âíóòð³øíüî¿ áåçïåêè, êîîðäèíàö³ÿ ä³ÿëüíîñò³ ðîçð³çíåíèõ ïîë³-
öåéñüêèõ ñëóæá; ñï³â³ñíóâàííÿ äåðæàâíèõ ïîë³öåéñüêèõ ñëóæá çàãàëüíîíàö³î-
íàëüíîãî (ôåäåðàëüíîãî) òà ðåã³îíàëüíîãî (ð³âíÿ øòàòó, çåìë³), à òàêîæ äåðæàâíî¿
òà ìóí³öèïàëüíî¿ ïîë³ö³¿ ç ïð³îðèòåòí³ñòþ ðîçâèòêó äåðæàâíî¿ ïîë³ö³¿ [11,
ñ. 148].

×àñòêîâà äåöåíòðàë³çàö³ÿ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ çä³éñíåíà â Áîëãàð³¿, ×åõ³¿,
Ðóìóí³¿. Ó Õîðâàò³¿ âîíà º íåïîâíîþ, ç âèñîêèì ð³âíåì öåíòðàë³çàö³¿ â îïåðàòèâíèõ
íàïðÿìàõ, ó Áîñí³¿ òà Ãåðöåãîâèí³ – âèñîêà, àëå âèð³çíÿºòüñÿ ðåã³îíàëüí³ñòþ
ï³äðîçä³ë³â, ó ×îðíîãîð³¿ ç 2001 ðîêó ñòóï³íü äåöåíòðàë³çàö³¿ íèçüêèé, à â Ìàêåäî-
í³¿ – äóæå âèñîêèé, ó Ñåðá³¿ äåöåíòðàë³çàö³ÿ ïîë³ö³¿ íåçíà÷íà, ÷àñòêîâîãî õàðàêòåðó
âîíà òàêîæ Ñëîâåí³¿. Íàïðèêëàä, â³äïîâ³äíî äî Çàêîíó ïðî ïîë³ö³þ Ñëîâåí³¿ â³ä
18 ëèïíÿ 1998 ðîêó, âñ³ ïîë³öåéñüê³ ñëóæáè êðà¿íè ï³äïîðÿäêîâàí³ Ì³í³ñòåðñòâó
âíóòð³øí³õ ñïðàâ, óïîâíîâàæåíîìó íà ðîçâ’ÿçàííÿ îðãàí³çàö³éíèõ, êàäðîâèõ ³
ô³íàíñîâèõ ïèòàíü ôóíêö³îíóâàííÿ îðãàí³â ïîë³ö³¿, à òàêîæ íà êîîðäèíàö³þ
âçàºìîä³¿ ¿¿ ï³äðîçä³ë³â ³ç äåðæàâíèìè îðãàíàìè âëàäè [12, ñ. 98–100].

Íèçüêèì ð³âíåì äåöåíòðàë³çàö³¿ õàðàêòåðèçóºòüñÿ îðãàí³çàö³éíà ñòðóêòóðà
ïîë³öåéñüêî¿ ñèñòåìè â Óãîðùèí³ òà Ïîëüù³ [13, ñ. 280–284].

Ðîçãëÿíåìî äåöåíòðàë³çîâàíèé ï³äõ³ä äî ðåñóðñíîãî çàáåçïå÷åííÿ íà ïðèêëàä³
Ïîëüù³. Óïðàâë³ííÿ ïîë³ö³ºþ Ïîëüù³ çä³éñíþºòüñÿ çà òàêîþ ñõåìîþ: ãîëîâíà
êîìåíäàòóðà ïîë³ö³¿ – âîºâîäñüêà êîìåíäàòóðà – ïîâ³òîâà (ðàéîííà) êîìåíäàòóðà.
Ïîë³ö³ÿ Ïîëüù³ ñêëàäàºòüñÿ ç ãàëóçåâèõ ñëóæá: êðèì³íàëüíî¿, ïðåâåíòèâíî¿ ³
ñïðèÿþ÷î¿ (äîïîì³æíî¿) ä³ÿëüíîñò³ ïîë³ö³¿. Ó ñòðóêòóð³ ïîë³ö³¿ ôóíêö³îíóº òàêîæ
ñóäîâà ïîë³ö³ÿ, ïîâíîâàæåííÿ òà çàñàäè îðãàí³çàö³¿ ÿêî¿ âèçíà÷àþòüñÿ Ì³í³ñòðîì
âíóòð³øí³õ ñïðàâ ³ àäì³í³ñòðàö³¿ çà ïîãîäæåííÿì ç Ì³í³ñòðîì þñòèö³¿ [11, ñ. 145–
167].

Ïðàâîâó îñíîâó ä³ÿëüíîñò³ ïîëüñüêî¿ ïîë³ö³¿ ñêëàäàþòü ñïåö³àëüíèé Çàêîí
“Ïðî ïîë³ö³þ” â³ä 06.04.1990, à òàêîæ íèçêà ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â, à ñàìå: ðîçïîðÿäæåííÿ Ðàäè Ì³í³ñòð³â “Ïðî ñïîñîáè ïðîâàäæåííÿ ïðè
âèêîíàíí³ äåÿêèõ ïîâíîâàæåíü ïîë³öåéñüêèõ” â³ä 26.07.2005, ðîçïîðÿäæåííÿ Ðàäè
Ì³í³ñòð³â “Ïðî âèçíà÷åííÿ âèïàäê³â, à òàêîæ óìîâ ³ ñïîñîá³â çàñòîñóâàííÿ ïîë³-
öåéñüêèìè çàñîá³â áåçïîñåðåäíüîãî ïðèìóñó” â³ä 17.09.1990, ðîçïîðÿäæåííÿ Ì³-
í³ñòðà âíóòð³øí³õ ñïðàâ ³ àäì³í³ñòðàö³¿ “Ïðî îçáðîºííÿ ïîë³ö³¿” â³ä 15.11.2000,
ðîçïîðÿäæåííÿ Ðàäè Ì³í³ñòð³â “Ïðî îñîáëèâ³ óìîâè òà ñïîñîáè ïðîâàäæåííÿ

© Bakal Vitalii, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).5

47

ïðè çàñòîñóâàíí³ ïîë³öåéñüêèìè âîãíåïàëüíî¿ çáðî¿ òà çàñàäè çàñòîñóâàííÿ
âîãíåïàëüíî¿ çáðî¿ â³ää³ëàìè òà ñòðóêòóðíèìè ï³äðîçä³ëàìè ïîë³ö³¿” â³ä 19.07.2005,
ðîçïîðÿäæåííÿ Ì³í³ñòðà âíóòð³øí³õ ñïðàâ ³ àäì³í³ñòðàö³¿ “Ïðî îáìóíäèðóâàííÿ
ïîë³öåéñüêèõ” â³ä 20.05.2009, à òàêîæ “Çàñàäè ïðîôåñ³éíî¿ åòèêè ïîë³öåéñüêîãî”
(çàòâåðäæåíî ðîçïîðÿäæåííÿ ãîëîâíîãî êîìåíäàíòà ïîë³ö³¿ â³ä 31.12.2003
¹ 805) [14, ñ. 741].

Â³äïîâ³äíî äî ñò. 70 Çàêîíó Ïîëüù³ “Ïðî ïîë³ö³þ”, ïîë³öåéñüêèé îòðèìóº
áåçîïëàòíå îáìóíäèðóâàííÿ òà ³íøå ðå÷îâå ìàéíî, ïåðåäáà÷åíå çàêîíîäàâñòâîì.
Ì³í³ñòð âíóòð³øí³õ ñïðàâ, çà óçãîäæåííÿì ç ì³í³ñòðîì, â³äïîâ³äàëüíèì çà ïóáë³÷í³
ô³íàíñè, ìàº âèçíà÷èòè øëÿõîì âèäàííÿ íàêàçó, ðîçì³ð òà óìîâè íàäàííÿ ãðîøîâîãî
åêâ³âàëåíòà âçàì³í çà îáìóíäèðóâàííÿ, âðàõîâóþ÷è: 1) åëåìåíòè îáìóíäèðóâàííÿ,
ÿê³ º áàçîþ äëÿ âèçíà÷åííÿ ðîçì³ðó åêâ³âàëåíòà; 2) ñïîñ³á âñòàíîâëåííÿ ðîçì³ðó
åêâ³âàëåíòà; 3) ïðîöåäóðó òà âèïàäêè íàäàííÿ, ïîâåðíåííÿ òà ïðèçóïèíåííÿ âèïëàòè
åêâ³âàëåíòà; 4) ñòðîêè âèïëàòè àáî ïîâåðíåííÿ åêâ³âàëåíòà. Ñòàòòÿ 71 öüîãî æ
Çàêîíó âñòàíîâëþº, ùî ï³äðîçä³ëè òà îðãàí³çàö³éí³ ñêëàäîâ³ ïîë³ö³¿, à òàêîæ
ïîë³öåéñüê³ îòðèìóþòü îñíàùåííÿ, íåîáõ³äíå äëÿ âèêîíàííÿ ñëóæáîâèõ ôóíêö³é.
Íîðìè îñíàùåííÿ, äîêëàäí³ ïðèíöèïè éîãî íàäàííÿ òà âèêîðèñòàííÿ âèçíà÷àº
Ãîëîâíèé Êîìåíäàíò Ïîë³ö³¿ [15].

Ãîëîâíîþ êîìåíäàòóðîþ ïîë³ö³¿ Ïîëüù³ â ïîëîæåíí³ “Ïðî ñòðîéîâ³ ïðàâèëà
ïîë³ö³¿” âèçíà÷åí³ âèìîãè äî çîâí³øíüîãî âèãëÿäó ³ ïîâåä³íêè ïîëüñüêèõ ïðà-
âîîõîðîíö³â.

Ïîë³ö³ÿ Í³ìå÷÷èíè òàêîæ íå º ºäèíîþ öåíòðàë³çîâàíîþ ñèñòåìîþ, ¿é
âëàñòèâèé ÷³òêèé ðîçïîä³ë íà ôåäåðàëüí³ îðãàíè ïîë³ö³¿ ³ ïîë³ö³þ çåìåëü. Ïðàâîâå
ðåãóëþâàííÿ ïîë³ö³¿ çíàõîäèòüñÿ ó âèíÿòêîâîìó â³äàíí³ çåìåëü, êð³ì ä³ÿëüíîñò³,
ùî ñòîñóºòüñÿ êðèì³íàëüíèõ ñïðàâ, äå êåð³âíèöòâî ³ êîíòðîëü çà ïîë³öåéñüêî¿
ä³ÿëüí³ñòþ çä³éñíþºòüñÿ ôåäåðàëüíèìè îðãàíàìè [16].

Ó Ôðàíö³¿ ó ñôåð³ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ ïðîâ³äíîþ ñèëîþ äåðæàâíî¿
âëàäè çàëèøàºòüñÿ Íàö³îíàëüíà æàíäàðìåð³ÿ. Íà â³äì³íó â³ä öèâ³ëüíèõ
ïîë³öåéñüêèõ óñòàíîâ, æàíäàðìåð³ÿ ìàº òàêó æ ñàìó îðãàí³çàö³þ, ôîðìó îäÿãó òà
ðå÷îâå çàáåçïå÷åííÿ â ö³ëîìó, ÿê ³ ôðàíöóçüêà àðì³ÿ. Áàãàòîìàí³òí³ñòü ïîêëàäåíèõ
íà æàíäàðìåð³þ çàâäàíü âèçíà÷àº ¿¿ ïîäâ³éíó ï³äïîðÿäêîâàí³ñòü, ç îäíîãî áîêó,
Ì³í³ñòåðñòâó âíóòð³øí³õ ñïðàâ, à ç ³íøîãî, – Ì³í³ñòåðñòâó þñòèö³¿ [17, ñ. 114–
120]. Ôðàíöóçüêà ïîë³ö³ÿ ïåðåáóâàº â ñèñòåì³ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ ³
ñêëàäàºòüñÿ ç ê³ëüêîõ ñòðóêòóð, ãîëîâíèìè ç ÿêèõ º Íàö³îíàëüíà ïîë³ö³ÿ ³ æàí-
äàðìåð³ÿ. Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ ñòâîðþº äèðåêö³¿, çîêðåìà, Ãåíåðàëüíó
äèðåêö³þ Íàö³îíàëüíî¿ ïîë³ö³¿. Äèðåêö³þ î÷îëþº Ãåíåðàëüíèé äèðåêòîð. Äèðåêòîð
ïðèçíà÷àºòüñÿ ³ çâ³ëüíÿºòüñÿ ç ïîñàäè Ðàäîþ ì³í³ñòð³â Ôðàíöóçüêî¿ Ðåñïóáë³êè
çà ïîäàííÿì Ì³í³ñòðà âíóòð³øí³õ ñïðàâ. Ãåíåðàëüíà äèðåêö³ÿ Íàö³îíàëüíî¿ ïîë³ö³¿
ä³º íà âñ³é òåðèòîð³¿ Ôðàíö³¿, êð³ì Ïàðèæà, äå êîìïåòåíòíà ïðåôåêòóðà ïîë³ö³¿,
ùî áåçïîñåðåäíüî ï³äïîðÿäêîâóºòüñÿ Ì³í³ñòðó âíóòð³øí³õ ñïðàâ. Ó ñòðóêòóðó
îäí³º¿ ç øåñòè “ä³þ÷èõ äèðåêö³é” âõîäèòü îïåðàö³éíå óïðàâë³ííÿ â³ää³ëó ìàòå-
ð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ. Äëÿ â³ää³ë³â ïàðèçüêî¿ ïîë³ö³¿ ³ ïîë³ö³¿ “ìàëî¿
êîðîíè” óïðàâë³ííÿ çàáåçïå÷óº âèêîðèñòàííÿ ñïåö³àëüíîãî îáëàäíàííÿ àáî òåõí³êè,
ùî â³äïîâ³äàº îñîáëèâèì îïåðàòèâíèì ïîòðåáàì. Çàáåçïå÷óº ïðèäáàííÿ, ïîêàç ³
òåõí³÷íå îáñëóãîâóâàííÿ ³íôîðìàö³éíîãî óñòàòêóâàííÿ, òðàíñïîðòíèõ çàñîá³â,
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îáìóíäèðóâàííÿ, îçáðîºííÿ, êîï³þâàëüíîãî îáëàäíàííÿ òà ñïåö³àëüíîãî òåõí³÷íîãî
ìàòåð³àëó. Êð³ì òîãî, ó âíóòð³øíþ îðãàí³çàö³þ ñëóæáè âõîäèòü â³ää³ë ëþäñüêèõ
ðåñóðñ³â òà òåõíîëîã³÷íîãî çàáåçïå÷åííÿ, ùî çàâ³äóº êàäðàìè, çàáåçïå÷åííÿì
ôîðìåíèì îäÿãîì, äîêóìåíòàö³ºþ ³ çä³éñíþº êîíòðîëü çà áþäæåòîì òà çà ï³äãî-
òîâêîþ îñîáîâîãî ïåðñîíàëó [18, ñ. 115–122].

Êîìá³íîâàíà (³íòåãðîâàíà) ìîäåëü óïðàâë³ííÿ ïîë³ö³ºþ õàðàêòåðíà äëÿ
Âåëèêîáðèòàí³¿, ÔÐÍ, Í³äåðëàíä³â, äå ïîºäíóþòüñÿ îçíàêè äâîõ çãàäàíèõ âèùå
ìîäåëåé. Çîêðåìà, ó Âåëèêîáðèòàí³¿ ïîë³öåéñüêà ñèñòåìà ́ ðóíòóºòüñÿ íà ïîºäíàíí³
ïîâíîâàæåíü äåðæàâè é îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó ñôåð³ ïðàâîïîðÿäêó.

Ùîäî ïîë³ö³¿ Ô³íëÿíä³¿, òî ¿¿ ïîâíîâàæåííÿ âðåãóëüîâàí³ â çàêîíàõ “Ïðî
ïîë³ö³þ” (1995), “Ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â” (1995), “Ïðî ïðîâàäæåíí³
ïîïåðåäíüîãî ñë³äñòâà” òà “Ïðî äåðæàâíó öèâ³ëüíó ñëóæáó”. Êð³ì òîãî, Ì³í³ñòð
âíóòð³øí³õ ñïðàâ Ô³íëÿíä³¿ ³ Íàö³îíàëüíèé êîì³ñàð ïîë³ö³¿ âïðàâ³ âèäàâàòè
íîðìàòèâí³ àêòè, ùî ðåãëàìåíòóþòü îêðåì³ àñïåêòè ä³ÿëüíîñò³ ïîë³ö³¿, çîêðåìà
ùîäî ìàòåð³àëüíîãî çàáåçïå÷åííÿ óí³ôîðìîþ ïîë³ö³¿. Ó 2004 ðîö³ Äåðæàâíà ðàäà
Ô³íëÿíä³¿ çàòâåðäèëà ïðîãðàìó âíóòð³øíüî¿ áåçïåêè, ÿêà º âåëèêèì, ðîçðàõîâàíèì
íà ê³ëüêà ðîê³â ïëàíîì ðîçâèòêó íàö³îíàëüíî¿ áåçïåêè ó Ô³íëÿíä³¿. Çàâäàííÿ
ïðîãðàìè – êîíñîë³äóâàòè âñ³ ñèëè, çàéíÿò³ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè, ³ âè-
çíà÷èòè ¿õí³ ñï³ëüí³ ö³ë³. Ïðè í³é îðãàí³çîâàíî öåíòð ìàòåð³àëüíî-òåõí³÷íîãî çà-
áåçïå÷åííÿ ïîë³ö³¿, ÿêèé ñïåö³àë³çóºòüñÿ íà ïîñòà÷àíí³ ïîë³ö³¿ îáëàäíàííÿì òà
òåõí³÷íèìè çàñîáàìè. Íà â³äì³íó â³ä ³íøèõ ï³äðîçä³ë³â ïîë³ö³¿, öåíòð ìàòåð³àëüíî-
òåõí³÷íîãî çàáåçïå÷åííÿ ô³íàíñóº ñâîþ ä³ÿëüí³ñòü ïðîäàæåì ñâî¿õ ïîñëóã ³ ïðîäóêö³¿
[19].

Ô³íñüêà ïðàêòèêà ùîäî ðåñóðñíîãî çàáåçïå÷åííÿ º ïîçèòèâíîþ äëÿ Óêðà¿íè,
àäæå ñàìà ñèñòåìà ³ç çàáåçïå÷åííÿ íàëàãîäæåíà ³ åôåêòèâíî ôóíêö³îíóº çàâäÿêè
ñòâîðåíîìó Öåíòðó ìàòåð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ.

Ç äîñâ³äó Ñïîëó÷åíèõ Øòàò³â Àìåðèêè çàïîçè÷èòè ìîæíà çä³éñíåííÿ ìàòå-
ð³àëüíîãî çàáåçïå÷åííÿ ôîðìåíèì îäÿãîì ïîë³ö³¿ çà ðàõóíîê ìóí³öèïàëüíèõ òà
îêðóæíèõ ïðàâîîõîðîííèõ îðãàí³â, à íå çà ðàõóíîê êîøò³â äåðæàâíîãî áþäæåòó.

Ö³ ìîäåë³ çóìîâëåí³ ³ñòîðè÷íèìè, åêîíîì³÷íèìè, ïîë³òè÷íèìè, ãåîãðàô³÷íèìè
òà ³íøèìè îñîáëèâîñòÿìè êîæíî¿ êîíêðåòíî¿ êðà¿íè. Íà äóìêó äîñë³äíèê³â,
ñó÷àñí³ ìîäåë³ óïðàâë³ííÿ ä³ÿëüí³ñòþ ïîë³ö³¿ òà ¿¿ ðåñóðñíîãî çàáåçïå÷åííÿ ïîâíîþ
ì³ðîþ êîðåëþþòüñÿ ç ð³çíèìè ôîðìàìè äåðæàâíîãî óñòðîþ.

Ïðàâîâà ñèñòåìà Óêðà¿íè, ç îãëÿäó íà ïðèòàìàíí³ ¿é îñîáëèâîñò³, çà á³ëüø³ñòþ
îçíàê óìîâíî íàëåæèòü äî êîíòèíåíòàëüíî¿ ïðàâîâî¿ ñ³ì’¿. Íàøà äåðæàâà ³ñòîðè÷íî
ìàº ñï³ëüí³ ðèñè ó ñòàíîâëåíí³ òà ðîçâèòêó áàãàòüîõ äåðæàâíî-ïðàâîâèõ ³íñòèòóò³â
³ ÿâèù, çîêðåìà é ïîë³ö³¿, ç êðà¿íàìè, ÿê³ óîñîáëþþòü êëàñè÷íå óÿâëåííÿ ïðî
ïðàâîâó ñèñòåìó ðîìàíî-ãåðìàíñüêîãî (êîíòèíåíòàëüíîãî) òèïó. Ç ïðàêòè÷íîãî
ïîãëÿäó, äîñë³äæåííÿ ïðàâîâîãî ñòàòóñó ïîë³ö³¿ ó â³äïîâ³äíèõ êðà¿íàõ êîíòèíåí-
òàëüíî¿ ªâðîïè ìàº àêòóàëüí³ñòü, îñê³ëüêè ïîñò³éíî àêòèâ³çóºòüñÿ ³íòåãðàö³éíå
íàáëèæåííÿ Óêðà¿íè äî ªÑ [20, ñ. 169–173; 21, ñ. 212; 22, ñ. 461–466].

Ï³äñóìîâóþ÷è, ñë³ä çàçíà÷èòè, ùî äîñâ³ä ºâðîïåéñüêèõ êðà¿í º äîñèòü
âàæëèâèì äëÿ Óêðà¿íè òèì ïà÷å òåïåð, êîëè äåðæàâà éäå øëÿõîì ºâðî³íòåãðàö³¿
òà àäàïòàö³¿ âíóòð³øíüîãî çàêîíîäàâñòâà äî ñòàíäàðò³â ªÑ. Çà îñíîâó âñå æ ñë³ä
áðàòè äîñâ³ä êðà¿í, ÿê³ çà ïîáóäîâîþ ïðàâîâî¿ ñèñòåìè º íàáëèæåíèìè ³ íàëåæàòü
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äî îäí³º¿ ðîìàíî-ãåðìàíñüêî¿ ïðàâîâî¿ ñ³ì’¿. Íàðàç³ â Óêðà¿í³ â³äáóâàþòüñÿ
³ííîâàö³éí³ çì³íè â ñèñòåì³ ïðàâîîõîðîííèõ îðãàí³â, ÿê³ ðîçãîðòàþòü ìîæëèâ³
ïåðñïåêòèâè âèêîðèñòàííÿ ì³æíàðîäíîãî (ºâðîïåéñüêîãî) äîñâ³äó â ìåõàí³çìàõ
ìàòåð³àëüíîãî çàáåçïå÷åííÿ. Éîãî âèêîðèñòàííÿ ïðè ïðîâåäåíí³ ðåôîðìè ïðà-
âîîõîðîííèõ îðãàí³â, áåçñóìí³âíî, ñïðèÿòèìå ðîçâ’ÿçàííþ â³äîì÷èõ ïðîáëåì,
îïòèì³çàö³¿ òà àäàïòàö³¿ çàêîíîäàâ÷îãî ðåãóëþâàííÿ, îïàíóâàííþ íîâèõ âèä³â
ä³ÿëüíîñò³, à òàêîæ âèêîíàííþ çàâäàíü ìîí³òîðèíãó òà ïîë³ïøåííþ ìåõàí³çì³â
ðåñóðñíîãî çàáåçïå÷åííÿ.
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RESOURCING OF POLICEMEN: EUROPEAN EXPERIENCE
FOR UKRAINE

Paper studies the resourcing of police officers in European countries and suggests
several proposals for its implementation into the activities of the National Police of
Ukraine. It is substantiated that the experience of European countries is quite important
for Ukraine, especially nowadays that the country is on the path of European integration
and adaptation of domestic legislation to EU standards. It is noted that the experience
of countries that are close in the construction of the legal system and belong to the
same Romano-Germanic law family should be taken as a basis.

It is mentioned that due to the organization of management of police structures
the modern police activity of the European countries is defined by two basic models
of its organization: centralized and decentralized. But nowadays the combined form
of management and maintenance is more often used. One of the canons of the classical
paradigm of decentralized organization of police activity is to impose the burden of
its funding on the local budget, but now there are precedents for diversification of
funding sources for such formations.

The most common combined (semi-centralized) model, which features are: the
presence of a national body (ministry) responsible for ensuring internal security,
coordination of the activities of separate police services; coexistence of state police
services of national (federal) and regional (state, land level), as well as state and
municipal police with priority for the development of state police.

It is substantiated that the experience of European countries is quite important
for Ukraine, especially now when the country is on the path of European integration
and adaptation of domestic legislation to EU standards. It is noted that the experience
of countries that are close by the construction of the legal system and belong to the
same Romano-Germanic legal family should be taken as a basis.
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ÓÄÊ 342.2/7: 340.13 (477)

Áîéêî ²âàí Âîëîäèìèðîâè÷,
ñòàðøèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-1713-9098

ÄÅßÊ² ÀÑÏÅÊÒÈ ÏÐÀÂÎÂÎÃÎ ÐÅÃÓËÞÂÀÍÍß
ÄÅÎÊÓÏÀÖ²¯ ÄÎÍÁÀÑÓ

Ó ñòàòò³ äîñë³äæåíî äåÿê³ àñïåêòè ïðàâîâîãî ðåãóëþâàííÿ äåîêóïàö³¿ Äîíáàñó,
à òàêîæ ñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ùîäî çàáåçïå÷åííÿ âñòàíîâëåííÿ äåð-
æàâíîãî ñóâåðåí³òåòó Óêðà¿íè ïðè çâ³ëüíåíí³ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é
Äîíáàñó òà â³äíîâëåííÿ íà öèõ òåðèòîð³ÿõ êîíñòèòóö³éíîãî ëàäó, çàõèñòó ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè òà ãðîìàäÿíèíà, çàáåçïå÷åííÿ íåçàëåæíîñò³,
ºäíîñò³ òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè.

Âèêëàäåíî àâòîðñüêå ðîçóì³ííÿ ïîíÿòòÿ ïðàâîâîãî ðåãóëþâàííÿ äåîêóïàö³¿
òà ðå³íòåãðàö³¿ Äîíáàñó, êîíöåïö³¿ ïåðåõ³äíîãî ïðàâîñóääÿ, ðîçêðèòî ¿õ ñóòí³ñòü,
à òàêîæ ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿ ç óäîñêîíàëåííÿ ïðàâîâîãî
âðåãóëþâàííÿ ùîäî â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó òà òåðèòîð³àëüíî¿ ö³-
ë³ñíîñò³ Óêðà¿íè íà òèì÷àñîâî îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñó.

Êëþ÷îâ³ ñëîâà: äåðæàâíèé ñóâåðåí³òåò Óêðà¿íè, ïðàâîâå ðåãóëþâàííÿ, äåîêó-
ïàö³ÿ òà ðå³íòåãðàö³¿ Äîíáàñó, êðèì³íàëüíå ñóäî÷èíñòâî.

Â³éñüêîâà àãðåñ³ÿ Ðîñ³éñüêî¿ Ôåäåðàö³¿ ïðîòè óêðà¿íñüêîãî íàðîäó íà ñõîä³
Óêðà¿íè, ÿêà ïðîäîâæóºòüñÿ ïîíàä ï’ÿòü ðîê³â, ñòàëà öåíòðàëüíîþ ïîä³ºþ íîâ³òíüî¿
³ñòîð³¿ íå ëèøå íàøî¿ äåðæàâè, à é ªâðîïåéñüêîãî Ñîþçó òà ñâ³òîâî¿ ñï³ëüíîòè.
Öÿ àãðåñ³ÿ çàëèøàºòüñÿ íàéãîñòð³øîþ ïðîáëåìîþ ñó÷àñíî¿ Óêðà¿íè, áåç âèð³øåííÿ
ÿêî¿ íåìîæëèâî í³ ïðèïèíåííÿ çàãèáåë³ óêðà¿íñüêèõ â³éñüêîâèõ, í³ âòðàò ìèðíîãî
íàñåëåííÿ, í³ çàäîâîëåííÿ ïîòðåá âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, í³ ïðèñêîðåíîãî
åêîíîì³÷íîãî çðîñòàííÿ êðà¿íè. Îòîæ, ó ñêëàäíîìó ì³íëèâîìó ñâ³ò³ â³äáóâàºòüñÿ
òðàíñôîðìàö³ÿ ãåîïîë³òè÷íèõ, ëîêàëüíèõ ³ ðåã³îíàëüíèõ ³íòåðåñ³â, ïðè öüîìó
Ðîñ³éñüêà Ôåäåðàö³ÿ (äàë³ – ÐÔ) ìàº íàì³ðè â³äíîâèòè ñòàòóñ “íàääåðæàâè” ó
ïåðåðîçïîä³ë³ ñôåð âïëèâó ì³æ Ðîñ³ºþ, Ñïîëó÷åíèìè Øòàòàìè Àìåðèêè òà ³íøèìè
ñóïåðäåðæàâàìè ñâ³òîâî¿ ñï³ëüíîòè.

Íàðàç³ â Óêðà¿í³ ùå íå íàïðàöüîâàíî ÷³òêîãî ñèñòåìíîãî ðîçóì³ííÿ äåîêóïàö³¿
òà ðå³íòåãðàö³¿ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é Äîíáàñó í³ ó âëàäè, í³ â íàóêîâîìó
òà åêñïåðòíîìó ñåðåäîâèù³. Öå ñòîñóºòüñÿ ñòðàòåã³¿, òàêòèêè, çàñàäíè÷èõ ïðèíöèï³â
ïîë³òèêè äåîêóïàö³¿ òà ðå³íòåãðàö³¿ Äîíáàñó, íåîáõ³äí³ñòü âïðîâàäæåííÿ ÿêî¿ ñòà-
ëà ÷åðãîâèì âèêëèêîì äëÿ äåðæàâíî¿ ïîë³òèêè Óêðà¿íè.

Âîäíî÷àñ íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàøî¿ êðà¿íè äîñë³äæåííÿ ïèòàííÿ
çàêîíîäàâ÷îãî âðåãóëþâàííÿ äåîêóïàö³¿ òà ðå³íòåãðàö³¿ Äîíáàñó º àêòóàëüíèì,
îñê³ëüêè ïðîãàëèíè â ÷èííîìó çàêîíîäàâñòâ³ òà ïðàâîâèõ íîðìàõ ùîäî â³äíîâëåííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñó

© Boiko Ivan, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).6

53

ïîòðåáóþòü äåòàëüíîãî àíàë³çó òàêîãî ÿâèùà, ÿê âèâ÷åííÿ òåîðåòèêî-ìåòîäîëî-
ã³÷íèõ çàñàä äåîêóïàö³¿ é ðå³íòåãðàö³¿ Äîíáàñó òà ðîçóì³ííÿ ñóòíîñò³ öüîãî ÿâèùà.

Ñüîãîäí³ íàÿâí³ òåîðåòè÷í³ ðîçðîáêè ùîäî îñîáëèâîñòåé â³äíîâëåííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñ³ áóëè
ïðåäìåòîì äîñë³äæåíü ïðîâ³äíèõ â³ò÷èçíÿíèõ ó÷åíèõ: Ä.Â. Àíäðåºâà, Á.². Áåççóáêà,
Ë.Â. Áåççóáêî, Í.Þ. Áðþõîâåöüêî¿, ².Ï. Áóëººâà, Ï.Ï. Ãàé-Íèæíèêà, Â.Ï. Ãîðáó-
ë³íà, Ò.Â. Êàøàí³íà, À.Â. Êàøàí³íà, ².Î. Êðåñ³íà, Ì.Ì. Ìàçåïè, Â.Â. Íàçàðîâà,
Ã.Ì. Îìåëü÷åíêà, Ã.Þ. Ïîïîâà òà ³íøèõ. Îäíàê ó ñó÷àñí³é íàóö³ ì³æíàðîäíîãî
ãóìàí³òàðíîãî, êðèì³íàëüíîãî òà àäì³í³ñòðàòèâíîãî ïðàâà ïèòàííÿ çàêîíîäàâ÷îãî
âðåãóëþâàííÿ äåîêóïàö³¿ òà ðå³íòåãðàö³¿ Äîíáàñó äîñë³äæóâàëèñÿ ôðàãìåíòàðíî
òà íåäîñòàòíüî, ùå íà ð³âí³ òåîðåòè÷íîãî îá´ðóíòóâàííÿ ÷èìàëî âàæëèâèõ ïèòàíü
çàëèøèëîñÿ ïîçà óâàãîþ â÷åíèõ, ùî ³ çóìîâëþº àêòóàëüí³ñòü òà âàæëèâ³ñòü âèâ÷åííÿ
ö³º¿ ïðîáëåìè.

Ìåòîþ ñòàòò³ º íàóêîâî-ïðàêòè÷íå äîñë³äæåííÿ ñóòíîñò³ ïðàâîâîãî
ðåãóëþâàííÿ äåîêóïàö³¿ òà ðå³íòåãðàö³¿ Äîíáàñó ùîäî â³äíîâëåííÿ äåðæàâíîãî
ñóâåðåí³òåòó Óêðà¿íè íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿
îáëàñòåé, âèçíà÷åííÿ íàïðÿì³â ³ íåîáõ³äíèõ ïðàêòè÷íèõ çàõîä³â ³ç âèêîíàííÿ
ïðàâîâèõ íîðì ì³æíàðîäíîãî é â³ò÷èçíÿíîãî çàêîíîäàâñòâà, à òàêîæ ôîðìóëþ-
âàííÿ îá´ðóíòîâàíèõ ïðîïîçèö³é ç óäîñêîíàëåííÿ ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè
ç äåîêóïàö³¿ é ðå³íòåãðàö³¿ Äîíáàñó.

Çã³äíî ç³ ñò. 1 òà 2 Êîíñòèòóö³¿ Óêðà¿íè “Óêðà¿íà º ñóâåðåííà ³ íåçàëåæíà,
äåìîêðàòè÷íà, ïðàâîâà äåðæàâà. Ñóâåðåí³òåò Óêðà¿íè ïîøèðþºòüñÿ íà âñþ ¿¿
òåðèòîð³þ. Òåðèòîð³ÿ Óêðà¿íè â ìåæàõ íàÿâíîãî êîðäîíó º ö³ë³ñíîþ ³ íåäîòîðêàí-
íîþ” [1]. Ó ñâîþ ÷åðãó, ñóâåðåí³òåò – öå îäíà ç îñíîâíèõ îçíàê êîæíî¿ äåðæàâè.
Äåðæàâíèé ñóâåðåí³òåò Óêðà¿íè ïðîãîëîøåíèé ó Äåêëàðàö³¿ ïðî äåðæàâíèé
ñóâåðåí³òåò Óêðà¿íè [2]. Â³äïîâ³äíî äî íå¿ Ïàðëàìåíò Óêðà¿íè ïðîãîëîñèâ
äåðæàâíèé ñóâåðåí³òåò ÿê âåðõîâåíñòâî, ñàìîñò³éí³ñòü, ïîâíîòó ³ íåïîä³ëüí³ñòü
âëàäè Ðåñïóáë³êè â ìåæàõ ¿¿ òåðèòîð³¿ òà íåçàëåæí³ñòü ³ ð³âíîïðàâí³ñòü ó çîâí³øí³õ
çíîñèíàõ. Âåðõîâåíñòâî äåðæàâè îçíà÷àº ä³þ â ìåæàõ ¿¿ òåðèòîð³¿ ò³ëüêè îäí³º¿
ïóáë³÷íî¿ âëàäè, ÿêà âèçíà÷àº ïîâíîâàæåííÿ óñ³õ äåðæàâíèõ îðãàí³â ³ ïîñàäîâèõ
îñ³á. Íåçàëåæí³ñòü äåðæàâè â ì³æíàðîäíèõ â³äíîñèíàõ – öå ¿¿ íåï³äïîðÿäêîâàí³ñòü
áóäü-ÿê³é çîâí³øí³é âëàä³, âëàä³ ³íøèõ äåðæàâ. Æîäíà ÷àñòèíà òåðèòîð³¿ äåðæàâè
íå ìîæå ïðîãîëîñèòè ñåáå íåçàëåæíîþ â³ä ñóâåðåííî¿ âëàäè äåðæàâè.

Íàðàç³, ïðèíöèïè ì³æíàðîäíîãî ïðàâà îõîïëþþòü ö³ë³ñí³ñòü òà íåäîòîðêàí-
í³ñòü äåðæàâíî¿ òåðèòîð³¿. Ö³ë³ñí³ñòü îçíà÷àº çàáîðîíó íàñèëüíèöüêîãî ïîä³ëó
òåðèòîð³¿ äåðæàâè. Ï³ä íåäîòîðêàíí³ñòþ äåðæàâíî¿ òåðèòîð³¿ ðîçóì³þòü òå, ùî
³íø³ äåðæàâè çîáîâ’ÿçàí³ óòðèìóâàòèñÿ â³ä áóäü-ÿêèõ çàç³õàíü íà òåðèòîð³þ ñóâå-
ðåííèõ äåðæàâ. Óêðà¿íà, ÿê ³ áóäü-ÿêà äåðæàâà, íà ñâî¿é òåðèòîð³¿ âîëîä³º âñ³ºþ
ïîâíîòîþ ñóâåðåííî¿ âëàäè, òîáòî ëèøå âîíà çä³éñíþº òåðèòîð³àëüíå âåðõîâåí-
ñòâî.

Ñë³ä çàçíà÷èòè, ùî ïðàâîâå ðåãóëþâàííÿ ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ÿê
çàãàëîì, òàê ³ â îêðåìèõ ¿¿ ñôåðàõ – öå âñòàíîâëåíèé ñèñòåìíèé ïðîöåñ çëàãîäæåíîãî
ìåõàí³çìó, ÿêèé ìàº ñâîþ âíóòð³øíþ ñòðóêòóðó òà ôóíêö³îíóº â ïåâíîìó ïîðÿäêó.
Òîìó ðåàë³çàö³ÿ äåðæàâíî¿ ïîë³òèêè ùîäî â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó
íà òèì÷àñîâî îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé ìàº
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áóòè óðåãóëüîâàíà â³äïîâ³äíèìè ïðàâîâèìè íîðìàìè. Ïðè öüîìó ï³ä ïðàâîâèì
ðåãóëþâàííÿì ìè ðîçóì³ºìî óïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí, çä³éñíþâàíå
äåðæàâîþ çà äîïîìîãîþ ïðàâà ³ ñóêóïíîñò³ ïðàâîâèõ çàñîá³â, ¿õ þðèäè÷íå çàêð³ï-
ëåííÿ, îõîðîíà ³ ðîçâèòîê. Äåðæàâà çàáåçïå÷óº æèòòºä³ÿëüí³ñòü ñóñï³ëüñòâà ÿê
ñèñòåìè ÷åðåç âèêîðèñòàííÿ âëàäè, à ïðàâî – ÷åðåç íîðìàòèâíå ðåãóëþâàííÿ.

Âîäíî÷àñ ó ñò. 4 Çàêîíó Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç
çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ
ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ” â³ä 18 ñ³÷íÿ 2018 ð. ¹ 2268-VIII âèçíà÷åíî,
ùî ö³ëÿìè äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè
íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ º:
1) çâ³ëüíåííÿ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ
òà â³äíîâëåííÿ íà öèõ òåðèòîð³ÿõ êîíñòèòóö³éíîãî ëàäó; 2) çàõèñò ïðàâ, ñâîáîä ³
çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á; 3) çàáåçïå÷åííÿ íåçàëåæíîñò³,
ºäíîñò³ òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè [3].

Ïðîòå ðîçóì³ííÿ âåëè÷åçíèõ íåãàòèâíèõ íàñë³äê³â çáðîéíîãî êîíôë³êòó
íà Äîíáàñ³ äëÿ åêîíîì³êè êðà¿íè é æèòòÿ ëþäåé ïîºäíóº íàøå ñóñï³ëüñòâî â
ïðàãíåíí³ äî ïðèïèíåííÿ çáðîéíîãî ïðîòèñòîÿííÿ é çàïî÷àòêóâàííÿ íà ö³é îñíîâ³
÷èííèõ ïðàâîâèõ íîðì ì³æíàðîäíîãî ãóìàí³òàðíîãî, êðèì³íàëüíîãî ïðàâà òà â³ò-
÷èçíÿíîãî àäì³í³ñòðàòèâíîãî, êðèì³íàëüíîãî ïðàâà ùîäî ïðàâîâîãî ìåõàí³çìó
ðåàë³çàö³¿ ñòðàòåã³¿, òàêòèêè, çàñàäíè÷èõ ïðèíöèï³â â³äíîâëåííÿ äåðæàâíîãî ñóâå-
ðåí³òåòó Óêðà¿íè íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñó òà ðå³íòåãðàö³¿ ìåøêàíö³â
Äîíáàñó â óêðà¿íñüêå ñóñï³ëüñòâî.

Íèí³ íà ñõîä³ Óêðà¿íè ñòâîðåí³ ïñåâäîäåðæàâí³ ìàð³îíåòêîâ³ îêóïàö³éí³
àäì³í³ñòðàö³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿ â îêóïîâàíèõ ÷àñòèíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿
îáëàñòåé, òðèâàº ìàñøòàáíà ì³ë³òàðèçàö³ÿ ðåã³îíó. Ñôîðìîâàí³ îêóïàö³éí³ çáðîéí³
ñèëè, ÿê³ íàðàõîâóþòü áëèçüêî 32 òèñ. áîéîâèê³â, ³ç íèõ 11 òèñ. – ðîñ³éñüêèé
êîíòèíãåíò [4]. Öå äîáðå îçáðîºí³ â³éñüêîâ³ ôîðìóâàííÿ, ÿê³ çà ÷èñåëüí³ñòþ òà
áîºçäàòí³ñòþ íå ïîñòóïàþòüñÿ àðì³ÿì îêðåìèõ êðà¿í ªâðîïåéñüêîãî Ñîþçó.
Ñüîãîäí³ íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ Äîíáàñó çä³éñíþºòüñÿ òîòàëüíà
ïîë³òèêî-³äåîëîã³÷íà “ðóñèô³êàö³ÿ”, òðèâàº â³ä÷óæåííÿ ³ â³äîêðåìëåííÿ ÐÔ öüîãî
ðåã³îíó â³ä Óêðà¿íè.

Ñüîãîäí³ çáðîéíèé êîíôë³êò íà ñõîä³ Óêðà¿íè, çà îö³íêàìè ÎÎÍ, “º îäíèì ³ç
ñìåðòîíîñíèõ ó ªâðîï³ ç ÷àñ³â Äðóãî¿ ñâ³òîâî¿ â³éíè (01.09.1939–02.09.1945)”. Çà
ï’ÿòü ðîê³â â³éíè íà Äîíáàñ³ çàãèíóëî 13 òèñ. ëþäåé, ïîíàä 28 òèñ. ïîðàíåí³,
æåðòâàìè áîéîâèõ ä³é íà Äîíáàñ³ ñòàëè ïîíàä 500 ä³òåé ³ç íèõ 147 õëîï÷èê³â ³
ä³â÷àòîê çàãèíóëè, à 363 îòðèìàëè òðàâìè. Áëèçüêî 1,8 ìëí æèòåë³â Äîíáàñó ³
Êðèìó ñòàëè âíóòð³øí³ìè ïåðåñåëåíöÿìè, ïîíàä 3,8 ìëí ëþäåé ïîòðåáóþòü
ãóìàí³òàðíî¿ äîïîìîãè âíàñë³äîê ðîñ³éñüêî¿ çáðîéíî¿ àãðåñ³¿ é îêóïàö³¿ Äîíáàñó.
Îêóïîâàíî 17 òèñ. êì2 Äîíåöüêî¿ é Ëóãàíñüêî¿ îáëàñòåé, ðàçîì ³ç Êðèìîì öå ñêëàäàº
43,7 òèñ. êì2 – òîáòî 7,2 % òåðèòîð³¿ Óêðà¿íè. Çàëèøàºòüñÿ íåêîíòðîëüîâàíèìè 409,7
êì óêðà¿íñüêî-ðîñ³éñüêîãî êîðäîíó. Óêðà¿íà çàçíàëà âåëè÷åçíèõ ô³íàíñîâî-
åêîíîì³÷íèõ âòðàò. À 27 % ïðîìèñëîâîãî ïîòåíö³àëó Äîíáàñó íåçàêîííî ïåðåì³ùåíî
äî Ðîñ³¿ ðàçîì ³ç îáëàäíàííÿì 33 ì³ñöåâèõ ïðîìèñëîâèõ ã³ãàíò³â [5; 6; 7].

Íàðàç³ ï³ä ðå³íòåãðàö³ºþ ñë³ä ðîçóì³òè: 1) â³äíîâëåííÿ ºäèíîãî ö³ëîãî (ëàò.
re – ïîâòîðíà ä³ÿ é integratio – â³äíîâëåííÿ ö³ë³ñíîñò³, âîç’ºäíàííÿ); 2) ïîâòîðíå
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îá’ºäíàííÿ òîãî, ùî ðàí³øå ðîçêîëîëîñÿ, ðîçïàëîñÿ, äåç³íòåãðóâàëîñÿ; 3) âêëþ-
÷åííÿ, çàëó÷åííÿ äî ïåâíî¿ ñï³ëüíîòè [8]. Òåðì³í “îêóïàö³ÿ” îçíà÷àº òèì÷àñîâå
çàõîïëåííÿ ÷àñòèíè àáî âñ³º¿ òåðèòîð³¿ îäí³º¿ äåðæàâè çáðîéíèìè ñèëàìè ³íøî¿
äåðæàâè [9, ñ. 669].

Ó öüîìó ðîçóì³íí³ ñóòü ðå³íòåãðàö³¿ ïîëÿãàº ó ñïðîùåí³é ïðîöåäóð³ â³äíîâ-
ëåííÿ ãðîìàäÿíñòâà òà, ÿêùî îêðåìî ïåðåäáà÷åíî íîðìàòèâíèìè àêòàìè äåðæàâè,
ð³çíîìàí³òíà äîïîìîãà ó íàáóòò³ çâè÷íîãî äëÿ îñîáè ñîö³àëüíîãî ñòàòóñó [9,
ñ. 410]. Â îñòàííüîìó âèïàäêó âîíà ìîæå ðîçãëÿäàòèñÿ ÿê ð³çíîâèä íàòóðàë³çàö³¿.
Ñèíîí³ìàìè ïîíÿòòÿ ðå³íòåãðàö³¿ º âîç’ºäíàííÿ, îá’ºäíàííÿ, â³äíîâëåííÿ, àíòî-
í³ìàìè – äåç³íòåãðàö³ÿ, ðîçïàä. Çàóâàæèìî òàêîæ, ùî â þðèñïðóäåíö³¿ ïîøèðåíå
ðîçóì³ííÿ ðå³íòåãðàö³¿ ÿê ïîíîâëåííÿ îñîáè ó ãðîìàäÿíñòâ³ äåðæàâè ó ðàç³ éîãî
âòðàòè àáî ïîïåðåäíüîãî âèõîäó ç ãðîìàäÿíñòâà.

Çàêîðäîíí³ ïðàâíèêè, íàóêîâö³ âèçíà÷àþòü ðå³íòåãðàö³þ ÿê ÿâèùå, ùî
ñòîñóºòüñÿ ïåðåâàæíî àäàïòàö³¿ îêðåìèõ ³íäèâ³ä³â, ùî îïèíèëèñÿ â ïåâíèõ ñî-
ö³àëüíèõ, ñîö³àëüíî-ïðàâîâèõ, ñîö³àëüíî-åêîíîì³÷íèõ óìîâàõ, ÿê³ óñêëàäíþþòü
àáî óíåìîæëèâëþþòü ¿õ ó÷àñòü ó ñóñï³ëüíîìó æèòò³ ÿê ïîâíîö³ííèõ ãðîìàäÿí
íàøîãî ñóñï³ëüñòâà. Ðå³íòåãðàö³ÿ ïîêëèêàíà óñóíóòè ö³ ïåðåøêîäè, çàáåçïå÷èâøè
öèõ îñ³á ïðàâîâèìè ìåõàí³çìàìè òà ìîäåëÿìè âçàºìîä³¿ òà ó÷àñò³ ó ñóñï³ëüíîìó
æèòò³ [10].

Ñë³ä çàçíà÷èòè, ùî ðå³íòåãðàö³ÿ Äîíáàñó º êëþ÷îâèì ñòðàòåã³÷íèì çàâäàííÿì
íàøî¿ äåðæàâè, âîíà ìàº áàãàòî ñï³ëüíîãî ç ïðàâîâîþ äåîêóïàö³ºþ òèì÷àñîâî
îêóïîâàíî¿ ÷àñòèíè òåðèòîð³¿ Äîíáàñó äî Óêðà¿íè, ç ïîë³òèêîþ äåîêóïàö³¿, ÿêà
ìàº ñòàòè íåîäì³ííîþ óìîâîþ ïðàâîâî¿ òà íàö³îíàëüíî¿ ïîë³òèêè äåðæàâè, â
áóäü-ÿêîìó âèïàäêó – öå îäèí ç îá’ºêò³â äîñë³äæóâàíîãî ÿâèùà. Êð³ì òîãî, ðå³í-
òåãðàö³ÿ ïîòð³áíà â Óêðà¿í³ íå ëèøå â êîíòåêñò³ ïîëåãøåííÿ çâîðîòíî¿ ì³ãðàö³¿,
àäæå ìåøêàíö³ îêóïîâàíèõ òåðèòîð³é Äîíáàñó òåæ ïîâåðòàòèìóòüñÿ â óêðà¿íñüêå
ñóñï³ëüñòâî, ïðàâîâå, ïîë³òè÷íå, ñîö³àëüíî-åêîíîì³÷íå, êóëüòóðîëîã³÷íå, ³íôîðìà-
ö³éíå òîùî. Öåé ïðîöåñ ïîòðåáóº çàñòîñóâàííÿ îñîáëèâèõ ï³äõîä³â ó ïðàâîâ³é òà
ì³ãðàö³éí³é ïîë³òèö³. Íàðàç³ îêóïîâàíà ÷àñòèíà òåðèòîð³¿ Äîíáàñó ³ ¿¿ íàñåëåííÿ
º ³çîëüîâàíèìè â³ä Óêðà¿íè âæå ïîíàä ï’ÿòü ðîê³â, òîìó ïîë³òèêà äåîêóïàö³¿ òà
ðå³íòåãðàö³¿ â íàø³é äåðæàâ³ â ñó÷àñíèõ óìîâàõ ¿¿ ðîçâèòêó ïîòðåáóº íèçêè ïðà-
âîâèõ ìåõàí³çì³â çàêîíîäàâ÷îãî òà íîðìàòèâíî-ïðàâîâîãî âðåãóëþâàííÿ ³ ïðàê-
òè÷íî¿ ¿¿ ðåàë³çàö³¿ îðãàíàìè äåðæàâíî¿ âèêîíàâ÷î¿ âëàäè.

Ç öüîãî âèïëèâàº, ùî ïèòàííÿ äåîêóïàö³¿ òà ðå³íòåãðàö³¿ Äîíáàñó º îñîáëèâèì
ïðîöåñîì â³äíîâëåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè òà ïèòàííÿì ÿê çîâí³ø-
íüî¿, òàê ³ âíóòð³øíüî¿ ïîë³òèêè äåðæàâè. Íàéá³ëüøèìè âèêëèêàìè äëÿ òàêî¿
ïîë³òèêè äåðæàâè, íà íàøó äóìêó, çàëèøàòèìóòüñÿ â³éñüêîâèé êîíôë³êò íà ñõîä³
Óêðà¿íè, âèñîêèé ð³âåíü êîðóïö³¿ òà ñëàáê³ñòü ³íñòèòóò³â äåðæàâè, ïîêëèêàíèõ
çàáåçïå÷óâàòè âåðõîâåíñòâî ïðàâà, â³äïîâ³äíî äî ÿêîãî ëþäèíà, ¿¿ ïðàâà òà ñâîáîäè
âèçíàþòüñÿ íàéâèùèìè ö³ííîñòÿìè òà âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³
äåðæàâè.

Îòîæ, íà íàøå ïåðåêîíàííÿ, ï³ä ïîíÿòòÿì “äåîêóïàö³ÿ Äîíáàñó” íåîáõ³äíî
ðîçóì³òè êîìïëåêñ çàõîä³â ïîë³òè÷íèõ, àäì³í³ñòðàòèâíèõ, äèïëîìàòè÷íèõ,
ïðàâîâèõ, â³éñüêîâèõ, åêîíîì³÷íèõ ùîäî çâ³ëüíåííÿ òèì÷àñîâî îêóïîâàíî¿ ÷àñòèíè
òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé â³ä çáðîéíèõ ñèë òà ³íøèõ â³éñüêîâèõ
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ôîðìóâàíü Ðîñ³éñüêî¿ Ôåäåðàö³¿, ï³äêîíòðîëüíèõ ¿ì áîéîâèê³â é îêóïàö³éíèõ
àäì³í³ñòðàö³é òà â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè â ìåæàõ íàÿâíîãî
é ì³æíàðîäíî âèçíàíîãî äåðæàâíîãî êîðäîíó.

Ó ñâîþ ÷åðãó ï³ä ïîíÿòòÿì “ðå³íòåãðàö³ÿ Äîíáàñó” ñë³ä ðîçóì³òè çàïðîâàä-
æåííÿ êîìïëåêñó çàõîä³â àäì³í³ñòðàòèâíèõ, ïðàâîâèõ, ïðàâîîõîðîííèõ, ñîö³àëüíî-
åêîíîì³÷íèõ íà âæå äåîêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñó, ñïðÿìîâàíèõ íà
â³äíîâëåííÿ ö³ë³ñíîñò³ óìîâ ïðàâîâî¿ òà íàö³îíàëüíî¿ ïîë³òèêè äåðæàâè, à òàêîæ
çàëó÷åííÿ òà âîç’ºäíàííÿ ìåøêàíö³â Äîíáàñó â óêðà¿íñüêå ñóñï³ëüñòâî.

Õàðàêòåðèçóþ÷è ïðîöåñ ìèðíîãî âðåãóëþâàííÿ çáðîéíîãî êîíôë³êòó íà
Äîíáàñ³, íåîáõ³äíî íàãîëîñèòè, ùî äëÿ â³äíîâëåííÿ ìèðó òà íîðìàëüíîãî æèòòÿ
íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíáàñó Óðÿäó Óêðà¿í³ íåîáõ³äíî ðîçðîáèòè òà
çàïðîâàäèòè “êîíöåïö³þ ïåðåõ³äíîãî ïðàâîñóääÿ”. Êîíöåïö³ÿ ìàº ïåðåäáà÷àòè
â³äíîâëåííÿ ïðàâ æåðòâ çáðîéíîãî êîíôë³êòó, â³äøêîäóâàííÿ çáèòê³â äëÿ ïî-
ñòðàæäàëèõ, âñòàíîâëåííÿ “³ñòîðè÷íî¿ ïðàâäè”, ïîêàðàííÿ âîºííèõ çëî÷èíö³â òà
àìí³ñò³þ òèì çëî÷èíöÿì, ÿê³ íå â÷èíÿëè òÿæêèõ é îñîáëèâî òÿæêèõ çëî÷èí³â.

Íà íàøó äóìêó, ï³ä êîíöåïö³ºþ ïåðåõ³äíîãî ïðàâîñóääÿ ñë³ä ðîçóì³òè
îá’ºäíàâ÷³ ìåõàí³çìè, ÿê³ ìàþòü ïîâåðíóòè êðà¿íó äî ìèðíîãî æèòòÿ, â³äíîâèòè
ðîáîòó äåðæàâíèõ ñòðóêòóð íà îêóïîâàíèõ òåðèòîð³ÿõ Äîíáàñó, äå òðèâàâ çáðîéíèé
êîíôë³êò.

Âèâ÷åíî òà ïðîàíàë³çîâàíî ì³æíàðîäíèé äîñâ³ä âèõîäó ç êðèçè âîºííîãî
ïåð³îäó, ÿêèé ïåðåäáà÷àº ÷îòèðè îñíîâí³ íàïðÿìè: 1) êðèì³íàëüíå ñóäî÷èíñò-
âî (Criminal prosecutions) – åôåêòèâíå ïåðåñë³äóâàííÿ âèííèõ ó â÷èíåíí³ âîºííèõ
çëî÷èí³â òà ãðóáèõ ïîðóøåíü ïðàâ ëþäèíè; ïðàâîâèé çàõèñò æåðòâ çáðîéíîãî
êîíôë³êòó; âäîñêîíàëåííÿ çàêîíîäàâñòâà, ñóäîâî¿ òà ñë³ä÷î¿ ïðàêòèêè; 2) â³äøêîäó-
âàííÿ (Reparations) – ñòâîðåííÿ íàö³îíàëüíèõ ìåõàí³çì³â â³äøêîäóâàííÿ çáèòê³â
æåðòâàì, âèïëàòè ¿ì êîìïåíñàö³é çà ñïðè÷èíåíó ô³çè÷íó òà ïñèõ³÷íó øêîäó,
â³äøêîäóâàííÿ çáèòê³â, â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ïîñòðàæäàëèõ â³ä çáðîéíîãî
êîíôë³êòó, íàäàííÿ ¿ì ìåäè÷íî¿ òà ïñèõîëîã³÷íî¿ äîïîìîãè, à òàêîæ þðèäè÷íèõ
òà ñîö³àëüíèõ ïîñëóã; 3) êîíñòàòàö³ÿ ³ñòèíè (Truth-telling) – îá’ºêòèâíà òà íåóïå-
ðåäæåíà äîêóìåíòàëüíà ðåêîíñòðóêö³ÿ âîºííèõ ïîä³é; ðîçñåêðå÷åííÿ àðõ³â³â òà
ôîðìóâàííÿ íàö³îíàëüíîãî àðõ³âó ôîòî / â³äåîäîêóìåíò³â ïîä³é â³éñüêîâîãî
êîíôë³êòó; ïðîâåäåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ ùîäî îñ³á, ÿê³ çíèêëè òà ïðîïàëè
áåçâ³ñòè; 4) ³íñòèòóö³éí³ ðåôîðìè (Institutional reforms) – ïåðåâ³ðêà äåðæàâíèõ
ñëóæáîâö³â ÷è êàíäèäàò³â íà â³äïîâ³äíó ïîñàäó ç ìåòîþ âèçíà÷åííÿ, ÷è áóëè âîíè
çàëó÷åí³ äî ïîðóøåííÿ ïðàâ ëþäèíè ï³ä ÷àñ çáðîéíîãî êîíôë³êòó; çä³éñíåííÿ
ðåôîðì ïðàâîîõîðîííèõ îðãàí³â ó ñôåð³ çàáåçïå÷åííÿ âíóòð³øíüî¿ áåçïåêè äåðæàâè,
ðåôîðì ñóäîâèõ îðãàí³â, ñåêòîð³â îñâ³òè, íàóêè òà çàñîá³â ìàñîâî¿ ³íôîðìàö³¿.

Îòæå, çàïðîâàäæåííÿ çàçíà÷åíèõ ÷îòèðüîõ íàïðÿì³â âèõîäó ç êðèçè âîºííîãî
ïåð³îäó áóäóòü îá’ºäíóâàòè ïðàêòè÷íî âñ³ ìîæëèâ³ ï³äõîäè äî çàáåçïå÷åííÿ
ñòàá³ëüíîñò³ ó ïîñòêîíôë³êòíîìó ñóñï³ëüñòâ³ â íàø³é äåðæàâ³.

Ñüîãîäí³ îñíîâíèì îô³ö³éíèì äîêóìåíòîì, ùî îêðåñëþº ïðîöåñ ìèðíîãî
çàâåðøåííÿ çáðîéíîãî êîíôë³êòó, çàëèøàºòüñÿ ïðèéíÿòèé ùå 12 ëþòîãî 2015 ð.
“Êîìïëåêñ çàõîä³â ç âèêîíàííÿ ì³íñüêèõ óãîä”, ÿêèé ì³ñòèòü 13 ïóíêò³â [11]. Ö³
óãîäè ì³ñòÿòü çàãàëüíèé ïåðåë³ê ïîë³òè÷íèõ, áåçïåêîâèõ òà ñîö³àëüíî-ãóìàí³òàðíèõ
çàõîä³â, âîäíî÷àñ ç ìîìåíòó ¿õ ï³äïèñàííÿ ìèíóëî ìàéæå ï’ÿòü ðîê³â, ïðîòå
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æîäåí ³ç ïóíêò³â çàõîä³â ì³íñüêèõ óãîä íå áóâ âèêîíàíèé ñòîðîíàìè â³éñüêîâîãî
êîíôë³êòó ïîâíîþ ì³ðîþ. Â³éñüêîâ³ ç³òêíåííÿ â³äáóâàþòüñÿ ïåð³îäè÷íî, õî÷à íå
ìàþòü òàêî¿ ³íòåíñèâíîñò³, ÿê óë³òêó 2014 ðîêó.

Ñë³ä çàóâàæèòè, ùî äëÿ äîñÿãíåííÿ ìèðó â íàø³é äåðæàâ³ íåîáõ³äíî âèêîíàòè
ÿê Óêðà¿í³, òàê ³ Ðîñ³éñüê³é Ôåäåðàö³¿ òà îêóïàö³éíèì àäì³í³ñòðàö³ÿì ÐÔ â
îêóïîâàí³é Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ ì³íñüê³ óãîäè. Îñê³ëüêè Ðàäà Áåç-
ïåêè ÎÎÍ íà 7384-ìó çàñ³äàíí³ íà ï³äòðèìêó ì³íñüêèõ óãîä îäíîãîëîñíî ïðèéíÿëà
“Ðåçîëþö³ÿ ¹ S/RES/2202 (2015)” â³ä 17 áåðåçíÿ 2015 ð., ó ÿê³é Ðàäà Áåçïåêè
ÎÎÍ êîíñòàòóâàëà, ùî âðåãóëþâàííÿ ñèòóàö³¿ ó ñõ³äíèõ ðåã³îíàõ Óêðà¿íè ìîæëèâå
ò³ëüêè øëÿõîì ìèðíîãî ðîçâ’ÿçàííÿ íèí³øíüî¿ êðèçè, òà ñõâàëèëà “Êîìïëåêñ
çàõîä³â ³ç âèêîíàííÿ ì³íñüêèõ óãîä”, ïðèéíÿòèõ ³ ï³äïèñàíèõ ó Ì³íñüêó 12 ëþòîãî
2015 ð. [12], é â³òàëà Äåêëàðàö³þ Ïðåçèäåíòà ÐÔ, Ïðåçèäåíòà Óêðà¿íè, Ïðåçèäåíòà
Ôðàíöóçüêî¿ Ðåñïóáë³êè òà Êàíöëåðà Ôåäåðàòèâíî¿ Ðåñïóáë³êè Í³ìå÷÷èíè, ÿêîþ
áóëî ñõâàëåíî òà ï³äòðèìàíî “Êîìïëåêñ çàõîä³â ç âèêîíàííÿ ì³íñüêèõ óãîä” â³ä
12 ëþòîãî 2015 ð. [13]. Ó ö³é Äåêëàðàö³¿ ë³äåðè äåðæàâ çàïåâíèëè, ùî ðîáèòèìóòü
âêëàä ó ïðîöåñ óðåãóëþâàííÿ çáðîéíîãî êîíôë³êòó íà ñõîä³ Óêðà¿íè òà âèêî-
ðèñòîâóâàòè ñâ³é âïëèâ íà â³äïîâ³äí³ ñòîðîíè, ùîá ñïðèÿòè âèêîíàííþ ì³íñüêèõ
óãîä. Àëå íåîáõ³äí³ñòü âèêîíàííÿ ³ äîòðèìàííÿ ì³íñüêèõ óãîä çàçíà÷åíèìè âèùå
ñòîðîíàìè â³éñüêîâîãî êîíôë³êòó íà ñõîä³ Óêðà¿íè íà öüîìó åòàï³ âèêëèêàº
ñåðéîçíå çàíåïîêîºííÿ. Àäæå ñüîãîäí³ ò³ëüêè Óêðà¿íà âèêîíàëà äåÿê³ ïóíêòè
ì³íñüêèõ óãîä, à ç áîêó Ðîñ³éñüêî¿ Ôåäåðàö³¿ òà ¿¿ ñàòåë³ò³â – îêóïàö³éíèõ àäì³í³-
ñòðàö³é ÐÔ â îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñò³,
æîäíîãî ïóíêòó ì³íñüêèõ óãîä ïîâí³ñòþ íå âèêîíàíî. Ïîïðè òå ì³íñüê³ óãîäè
çáåð³ãàþòü ñâîþ ÷èíí³ñòü, îñê³ëüêè íàéâàæëèâ³øå ¿õíº çíà÷åííÿ â òîìó, ùî Ðàäà
Áåçïåêè ÎÎÍ ñâîºþ “Ðåçîëþö³ºþ ¹ S/RES/2202 (2015)” â³ä 17 áåðåçíÿ 2015 ð.
ñõâàëèëà ì³íñüê³ óãîäè, à Ðîñ³ÿ ôîðìàëüíî âèçíàº òåðèòîð³àëüíó ö³ë³ñí³ñòü
Óêðà¿íè, íàâ³òü ÿêùî â ðåàëüíîìó æèòò³ âîíà íå ðîáèòü öüîãî.

Îäíèì ³ç êëþ÷îâèõ ïðàâîâèõ àêò³â ùîäî âèêîíàííÿ ïóíêò³â 4 òà 12
ïîë³òè÷íî¿ ÷àñòèíè, à òàêîæ ïóíêò³â 7 ³ 8 ñîö³àëüíî-ãóìàí³òàðíî¿ ÷àñòèíè
ì³íñüêèõ óãîä â³ä 12 ëþòîãî 2015 ðîêó º ïðèéíÿòèé 16 âåðåñíÿ 2014 ðîêó Çàêîí
Óêðà¿íè “Ïðî îñîáëèâèé ïîðÿäîê ì³ñöåâîãî ñàìîâðÿäóâàííÿ â îêðåìèõ ðàéîíàõ
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé” [14]. Àíàë³çóþ÷è çãàäàíèé âèùå Çàêîí, ñë³ä
çàóâàæèòè, ùî â³í ì³ñòèòü òàê³ ïîçèòèâí³ íîðìè: 1) Óðÿä Óêðà¿íè çîáîâ’ÿçóºòüñÿ
çä³éñíþâàòè ñîö³àëüíî-åêîíîì³÷íèé ðîçâèòîê Äîíáàñó íà ï³äñòàâ³ óãîä ç îðãàíàìè
ì³ñöåâîãî ñàìîâðÿäóâàííÿ; 2) çàïðîâàäæóºòüñÿ ñïåö³àëüíèé åêîíîì³÷íèé ðåæèì
äëÿ â³äíîâëåííÿ ïðîìèñëîâîñò³ ðåã³îíó, çàëó÷åííÿ êðåäèò³â òà ³íâåñòèö³é äëÿ
éîãî ðîçâèòêó; 3) ó äåðæáþäæåò³ Óêðà¿íè ìàº áóòè çàõèùåíà ñòàòòÿ âèäàòê³â íà
ñîö³àëüíî-åêîíîì³÷íó ï³äòðèìêó ðåã³îíó.

Ùîäî íåäîë³ê³â íîðì, çàêëàäåíèõ ó Çàêîí³: ïî-ïåðøå, â³äïîâ³äíî äî ÷. 1 ñò. 3
Çàêîíó “Äåðæàâà ãàðàíòóº â³äïîâ³äíî äî çàêîíó íåäîïóùåííÿ êðèì³íàëüíîãî
ïåðåñë³äóâàííÿ, ïðèòÿãíåííÿ äî êðèì³íàëüíî¿, àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³
òà ïîêàðàííÿ îñ³á – ó÷àñíèê³â ïîä³é íà òåðèòîð³¿ Äîíåöüêî¿, Ëóãàíñüêî¿ îáëàñòåé”.
Óò³ì öÿ ïðàâîâà íîðìà ÷. 1 ñò. 3 çàçíà÷åíîãî Çàêîíó íå â³äïîâ³äàº ïîëîæåííÿì,
çàêîí³â Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, ùî ì³ñòÿòüñÿ ó ÷èííèõ ì³æ-
íàðîäíèõ äîãîâîðàõ, çãîäó íà îáîâ’ÿçêîâ³ñòü ÿêèõ íàäàíî Âåðõîâíîþ Ðàäîþ Óêðà¿íè
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(÷. 5 ñò. 3) Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) [15]. Íàðàç³ Óê-
ðà¿íà ï³äïèñàëà Ðèìñüêèé ñòàòóò Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó â³ä 17 ëèïíÿ
1998 ð. ùå ó 2000 ð. [16]. Îäíàê ïåðåä òèì, ÿê ïîäàòè äîãîâ³ð íà ðàòèô³êàö³þ äî
Âåðõîâíî¿ Ðàäè Óêðà¿íè, Êîíñòèòóö³éíèé ñóä Óêðà¿íè çà çâåðíåííÿì Ïðåçèäåíòà
Óêðà¿íè ïðî ïåðåâ³ðêó öüîãî ñòàòóòó íà çàêîíí³ñòü âñòàíîâèâ, ùî â ïðàâîâèõ
íîðìàõ Ðèìñüêîãî ñòàòóòó âêàçàíî, ùî Ì³æíàðîäíèé êðèì³íàëüíèé ñóä (äàë³ –
ÌÊÑ) äîïîâíþº íàö³îíàëüí³ ïðàâîâ³ îðãàíè. À Êîíñòèòóö³ÿ Óêðà¿íè íå âèçíà÷àëà
þðèñäèêö³þ Ðèìñüêîãî ñòàòóòó òà íå ïåðåäáà÷àëà òàêîãî äîïîâíåííÿ. Òîìó Êîí-
ñòèòóö³éíèé ñóä Óêðà¿íè âèçíàâ íåêîíñòèòóö³éíèì Ðèìñüêèé ñòàòóò Ì³æíàðîäíîãî
êðèì³íàëüíîãî ñóäó. ×åðåç öå ÌÊÑ ðîêàìè íå ìàâ ïðàâà ðîçñë³äóâàòè çëî÷èíè,
â÷èíåí³ â Óêðà¿í³.

Òàêèì ÷èíîì, íàø³é äåðæàâ³ íåîáõ³äíî áóëî âèêîíàòè âçÿò³ íà ñåáå çîáîâ’ÿ-
çàííÿ, òîìó Ïàðëàìåíò Óêðà¿íè ïðèéíÿâ Çàêîí Óêðà¿íè “Ïðî âíåñåííÿ çì³í äî
Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ïðàâîñóääÿ)” â³ä 2 ÷åðâíÿ 2016 ð. ¹ 1401-VIII, ÿêèì
âíåñåíî çì³íè äî Îñíîâíîãî Çàêîíó Óêðà¿íè. Òàê, â³äïîâ³äíî äî ÷. 6 ñò. 124 “Ïðà-
âîñóääÿ â Óêðà¿í³ çä³éñíþþòü âèêëþ÷íî ñóäè”, “Óêðà¿íà ìîæå âèçíàòè þðèñäèêö³þ
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó íà óìîâàõ, âèçíà÷åíèõ Ðèìñüêèì ñòàòóòîì
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó” [17]. Â³äïîâ³äíî äî çàçíà÷åíîãî Çàêîíó ïðàâîâ³
íîðìè Êîíñòèòóö³¿ Óêðà¿íè º ÷èííèìè ò³ëüêè ÷åðåç òðè ðîêè ç äíÿ, íàñòóïíîãî
çà äíåì éîãî îïóáë³êóâàííÿ.

Ðàçîì ç òèì, â³äïîâ³äíî äî ñòàòò³ 5 “çëî÷èíè, ùî ï³äïàäàþòü ï³ä þðèñäèêö³þ
ñóäó” Ðèìñüêîãî ñòàòóòó Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó â³ä 17 ëèïíÿ 1998 ð.
º âîºíí³ çëî÷èíè [16]. Îòæå, ó÷àñíèêè â³éñüêîâîãî êîíôë³êòó, ÿê³ â÷èíèëè âîºíí³
çëî÷èíè íà îêóïîâàí³é ÷àñòèí³ òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé Óêðà¿íè
â³äïîâ³äíî äî Ðèìñüêîãî ñòàòóòó áóäóòü ïðèòÿãíóò³ Ì³æíàðîäíèì êðèì³íàëüíèì
ñóäîì (ì³ñöåâèìè, àïåëÿö³éíèìè ñóäàìè òà Êàñàö³éíèì êðèì³íàëüíèì ñóäîì
Âåðõîâíîãî Ñóäó Óêðà¿íè) äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Âîäíî÷àñ çã³äíî ç ÷. 2 ñò. 8 “Âîºíí³ çëî÷èíè” çàçíà÷åíîãî Ðèìñüêîãî ñòàòóòó,
âêàçàíî, ùî âîºíí³ çëî÷èíè – öå ñåðéîçí³ ïîðóøåííÿ Æåíåâñüêèõ êîíâåíö³é â³ä
12 ñåðïíÿ 1949 ð., çîêðåìà áóäü-ÿêå ç íàñòóïíèõ ä³ÿíü ïðîòè îñ³á àáî ìàéíà, ùî
îõîðîíÿþòüñÿ çã³äíî ç ïîëîæåííÿìè â³äïîâ³äíî¿ Æåíåâñüêî¿ êîíâåíö³¿: 1) óìèñíå
âáèâñòâî; 2) òîðòóðè àáî íåëþäñüêå ñòàâëåííÿ, âêëþ÷àþ÷è á³îëîã³÷í³ åêñïåðèìåíòè;
3) óìèñíå ñïðè÷èíåííÿ ñòðàæäàíü àáî ñåðéîçíèõ ò³ëåñíèõ óøêîäæåíü àáî çáèòêó
çäîðîâ’þ; 4) ïðèìóñ â³éñüêîâîïîëîíåíîãî àáî ³íøî¿ îñîáè, ùî îõîðîíÿºòüñÿ, äî
ñëóæáè â çáðîéíèõ ñèëàõ âîðîæî¿ äåðæàâè; 5) íåçàêîííà äåïîðòàö³ÿ àáî ïåðåì³-
ùåííÿ, àáî íåçàêîííå ïîçáàâëåííÿ âîë³; 6) óçÿòòÿ çàðó÷íèê³â; 7) óìèñíå íàíåñåííÿ
óäàð³â ïî ïåðñîíàëó, îá’ºêòàì, ìàòåð³àëàì, ï³äðîçä³ëàì àáî òðàíñïîðòíèì çàñîáàì,
çàëó÷åíèì äî íàäàííÿ ãóìàí³òàðíî¿ äîïîìîãè àáî â ì³ñ³¿ ç ï³äòðèìêè ìèðó â³äïîâ³äíî
äî Ñòàòóòó Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é, ïîêè âîíè ìàþòü ïðàâî íà çàõèñò,
ÿêèì êîðèñòóþòüñÿ öèâ³ëüí³ îñîáè àáî öèâ³ëüí³ îá’ºêòè ì³æíàðîäíîãî ïðàâà
îçáðîºíèõ êîíôë³êò³â; 8) ïîñÿãàííÿ íà æèòòÿ ³ îñîáó, çîêðåìà âáèâñòâî â áóäü-
ÿê³é ôîðì³, ñïðè÷èíåííÿ êàë³öòâ, æîðñòîêå çâåðíåííÿ ³ òîðòóðè; 9) âáèâñòâî àáî
ïîðàíåííÿ êîìáàòàíòà, ÿêèé, ñêëàâøè çáðîþ àáî, íå ìàþ÷è çàñîá³â çàõèñòó,
áåççàñòåðåæíî çäàâñÿ; 10) â³ðîëîìíå âáèâñòâî àáî ïîðàíåííÿ îñ³á, ùî íàëåæàòü
äî âîðîæî¿ íàö³¿ àáî àðì³¿; 11) çàñòîñóâàííÿ êóëü, ÿê³ ëåãêî ðîçðèâàþòüñÿ àáî
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ñïëþùóþòüñÿ â ò³ë³ ëþäèíè, òàêèõ ÿê îáîëîíêîâ³ êóë³, òâåðäà îáîëîíêà ÿêèõ íå
ïîêðèâàº âñüîãî ñåðäå÷íèêà àáî ìàº íàäð³çè òîùî. Êð³ì öüîãî, äëÿ çëî÷èí³â ó
ò. ÷. âîºííèõ, ùî ï³äïàäàþòü ï³ä þðèñäèêö³þ Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó,
íå âñòàíîâëþºòüñÿ í³ÿêîãî ñòðîêó äàâíîñò³ (ñò. 29 Ñòàòóòó).

Îòæå, Ïàðëàìåíòó Óêðà¿íè îäíî÷àñíî ç ðàòèô³êàö³ºþ Ðèìñüêîãî ñòàòóòó
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó âêàçàí³ âèùå âèäè âîºííèõ çëî÷èí³â íåîáõ³äíî
³ìïëåìåíòóâàòè äî êðèì³íàëüíîãî çàêîíîäàâñòâà Óêðà¿íè.

Òàêèì ÷èíîì, âèêëàäåíå äàº ï³äñòàâè äëÿ òàêèõ âèñíîâê³â: 1. Âåðõîâí³é
Ðàä³ Óêðà¿íè íåîáõ³äíî íåãàéíî ðàòèô³êóâàòè Ðèìñüêèé ñòàòóò Ì³æíàðîäíîãî
êðèì³íàëüíîãî ñóäó â³ä 17 ëèïíÿ 1998 ðîêó òà ³ìïëåìåíòóâàòè ïðàâîâ³ íîðìè
öüîãî Ñòàòóòó äî êðèì³íàëüíîãî çàêîíîäàâñòâà Óêðà¿íè òà Çàêîíó Óêðà¿íè “Ïðî
ñóäîóñòð³é ³ ñòàòóñ ñóää³â”. 2. Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè òåðì³íîâî ðîçðîáèòè òà
çàïðîâàäèòè ïîñòàíîâó “Ïðî êîíöåïö³þ (ñèñòåìó) ïåðåõ³äíîãî ïðàâîñóääÿ”,
ÿêîþ ïåðåäáà÷èòè ïàêåò ïåðåõ³äíèõ çàêîíîäàâ÷èõ àêò³â, ùî ñïðèÿòèìóòü â³ä-
íîâëåííþ äåðæàâíîãî ñóâåðåí³òåòó òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, òà ïîäàòè
¿õ äî Âåðõîâíî¿ Ðàäè Óêðà¿íè äëÿ ïðèéíÿòòÿ, çîêðåìà: “Ïðî ì³ñöåâ³ âèáîðè â
îêðåìèõ ðàéîíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé”; “Ïðî â³ëüíó åêîíîì³÷íó çîíó
íà òåðèòîð³ÿõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé”; “Ïðî âíåñåííÿ çì³í äî Çàêîíó
Óêðà¿íè “Ïðî ïðàâîâèé ðåæèì íàäçâè÷àéíîãî ñòàíó”; “Ïðî àìí³ñò³þ”(àìí³ñò³ÿ
ò³ëüêè òèì ó÷àñíèêàì â³éñüêîâîãî êîíôë³êòó, ÿê³ íå â÷èíÿëè òÿæêèõ òà îñîáëèâî
òÿæêèõ çëî÷èí³â); “Ïðî íåäîïóùåííÿ ïåðåñë³äóâàííÿ òà ïîêàðàííÿ îñ³á – ó÷àñíèê³â
ïîä³é íà òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé”, “Ïðî êîëàáîðàíò³â”;
“Ïðî ðåïàðàö³¿ æåðòâàì âîºííîãî êîíôë³êòó”; “Ïðî ðåñòèòóö³þ çåìåëü”; “Ïðî
ïîâåðíåííÿ íåðóõîìîãî ìàéíà”; “Ïðî ïîòåðï³ëèõ”; “Ïðî ºäèíèé ðåºñòð æåðòâ
çáðîéíîãî êîíôë³êòó”; “Ïðî ïîðÿäîê â³äøêîäóâàííÿ øêîäè ô³çè÷íèì ³ þðèäè÷íèì
îñîáàì, çàïîä³ÿíî¿ â ðåçóëüòàò³ â³éñüêîâî¿ àãðåñ³¿ ÐÔ íà òåðèòîð³ÿõ îêðåìèõ
ðàéîí³â Äîíåöüêî¿ é Ëóãàíñüêî¿ îáëàñòåé”; “Ïðî Ì³æíàðîäíèé ôîíä ðå³íòåãðàö³¿
îêðåìèõ ðàéîí³â Äîíåöüêî¿ é Ëóãàíñüêî¿ îáëàñòåé”; “Ïðî íåäîïóùåííÿ ïåðåñë³äó-
âàííÿ òà ïîêàðàííÿ îñ³á – ó÷àñíèê³â ïîä³é íà òåðèòîð³¿ Äîíåöüêî¿ é Ëóãàíñüêî¿
îáëàñòåé”; “Ïðî ïåðåõ³äíó àäì³í³ñòðàö³þ íà òèì÷àñîâî îêóïîâàí³é ÷àñòèí³ òåðè-
òîð³¿ Äîíáàñó” òîùî. 3. Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ñï³ëüíî ç Ì³í³ñòåðñòâîì ó
ñïðàâàõ âåòåðàí³â, òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é òà âíóòð³øíüî ïåðåì³ùåíèõ
îñ³á Óêðà¿íè, à òàêîæ ç äåðæàâíèìè â³éñüêîâèìè àäì³í³ñòðàö³ÿ Äîíåöüêî¿ òà
Ëóãàíñüêî¿ îáëàñòåé íåîáõ³äíî, çîêðåìà: ðîçðîáèòè çâåäåíèé ðåºñòð çðóéíîâàíîãî
òà ïîøêîäæåíîãî æèòëà, ïðîìèñëîâèõ áóä³âåëü, ìàéíà òîùî â äåîêóïîâàíîìó
Äîíáàñ³ äëÿ ¿õ ðåºñòðàö³¿, ÿêèé çàòâåðäèòè ïîñòàíîâîþ Óðÿäó Óêðà¿íè; âèä³ëèòè
êîøòè (êîìïåíñóâàòè ¿õ âèòðàòè) íà ïðîâåäåííÿ åêñïåðòèçè âàðòîñò³ ïîøêîäæåíîãî
³ çðóéíîâàíîãî æèòëà, áóä³âåëü, ìàéíà òà ñêëàäàííÿ äåôåêòíîãî àêòà; ñôîðìóâàòè
òà çàïðîâàäèòè ðåºñòð çàáîðãîâàíîñò³ ç âèïëàòè çàðîá³òíî¿ ïëàòè, ïåíñ³é, ïåíñ³é
çà ³íâàë³äí³ñòþ, äîïîìîãè ä³òÿì òà ³íøèõ ñîö³àëüíèõ âèïëàò òîùî.
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CERTAIN ASPECTS OF THE LEGAL REGULATION 
OF DONBAS DE-OCUPATION

Certain aspects concerning legal regulation of Donbas de-occupation, taking
into account modern tendencies of development of the science of international
humanitarian, criminal law, and the current domestic administrative and criminal law
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are investigated in the article, as well as the peculiarities of State policy for ensuring
the establishment of State sovereignty of Ukraine during the liberation of the
temporarily occupied territories of Donbas and the restoration of constitutional order
in these territories, for the protection of human and civil rights, freedoms and
legitimate interests, and for ensuring the independence, unity and territorial integrity
of Ukraine.

The international experience of overcoming the crisis of the war period has been
studied and analyzed, which includes four main areas: criminal proceedings – effective
prosecution of war crimes, legal protection of victims of armed conflict, improvement
of legislation, judicial and investigative practice; compensation – establishment of
mechanisms ensuring compensation for victims of the slaughter conflict and restoration
of the violated rights of victims; ascertaining the truth – declassification of archives
and establishment of a national archive of military events; conducting pre-trial
investigation of persons missing and disappeared in the military conflict; institutional
reforms – implementation of reforms of law enforcement agencies in the sphere of
ensuring the internal security of the state, reforms of the judiciary, education, science
and media sectors.

Areas and necessary practical measures of legal regulation of the de-occupation
and reintegration of Donbas in order to implement legal norms of international and
domestic legislation have been defined. Implementing the legal norms of the Rome
Statute of the International Criminal Court in the domestic criminal legislation of
Ukraine has been proposed.

The author’s understanding of the notion of legal regulation, de-occupation and
reintegration of the Donbas, the concept of transitional justice are described, their
essence is revealed, and also the justified proposals on the improvement of legal
regulation to restore state sovereignty and territorial integrity of Ukraine in the
occupied part of the Donbas are formulated.

Keywords: state sovereignty of Ukraine, legal regulation, de-occupation and
reintegration of Donbas, criminal proceedings.
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Áàñîâà ²ðèíà Ñåðã³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò êàôåäðè

öèâ³ëüíîãî òà ãîñïîäàðñüêîãî
ïðàâà íàâ÷àëüíî-íàóêîâîãî

 ²íñòèòóòó ïðàâà Ì³æðåã³îíàëüíî¿
àêàäåì³¿ óïðàâë³ííÿ ïåðñîíàëîì

 ³ì. êíÿçÿ Âîëîäèìèðà Âåëèêîãî,
ì. Êè¿â, Óêðà¿íà

Ìèíþê Äìèòðî ²âàíîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò, äîöåíò  êàôåäðè

öèâ³ëüíîãî òà ãîñïîäàðñüêîãî
ïðàâà íàâ÷àëüíî-íàóêîâîãî

 ²íñòèòóòó ïðàâà Ì³æðåã³îíàëüíî¿
àêàäåì³¿ óïðàâë³ííÿ ïåðñîíàëîì

 ³ì. êíÿçÿ Âîëîäèìèðà Âåëèêîãî,
ì. Êè¿â, Óêðà¿íà

ÐÎËÜ Ì²ÆÍÀÐÎÄÍÈÕ ÎÐÃÀÍ²ÇÀÖ²É Ó ÑÔÅÐ² ÇÀÕÈÑÒÓ
ÂÍÓÒÐ²ØÍÜÎ ÏÅÐÅÌ²ÙÅÍÈÕ ÎÑ²Á

Ó ñòàòò³ äîñë³äæåíî ðîëü ì³æíàðîäíèõ îðãàí³çàö³é ó ñôåð³ çàõèñòó âíóò-
ð³øíüî ïåðåì³ùåíèõ îñ³á êð³çü ïðèçìó ¿õ ïðàêòè÷íî¿ òà íîðìîòâîð÷î¿ ä³ÿëüíîñò³.

Êîíñòàòîâàíî, ùî ñòâîðåíà ì³æíàðîäíà ïðàâîâà áàçà ùîäî çàõèñòó âíóò-
ð³øíüî ïåðåì³ùåíèõ îñ³á ìàº ðîçãàëóæåíó ñèñòåìó, ïîëîæåííÿ ÿêî¿ îõîïëþþòü
çíà÷íå êîëî ïðîáëåìíèõ ïèòàíü, ùî ìàþòü ÿê çàãàëüíå çíà÷åííÿ, òàê ³ áåçïîñå-
ðåäíº – äëÿ îêðåìèõ êðà¿í.

Ðîçãëÿíóò³ ïèòàííÿ, ÿê³ ïîòðåáóþòü óäîñêîíàëåííÿ ç ìåòîþ çàáåçïå÷åííÿ
çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á.

Êëþ÷îâ³ ñëîâà: âíóòð³øíüî ïåðåì³ùåí³ îñîáè, ì³æíàðîäíèé çàõèñò, ì³æíàðîä-
íà ñï³âïðàöÿ, ì³æíàðîäíî-ïðàâîâà áàçà, Êåð³âí³ ïðèíöèïè ÎÎÍ ç ïèòàíü ïåðåì³ùåí-
íÿ îñ³á óñåðåäèí³ êðà¿íè.

Ìàñîâ³ âèìóøåí³ âíóòð³øí³ ïåðåì³ùåííÿ íàñåëåííÿ âæå áàãàòî äåñÿòèë³òü
â³äáóâàþòüñÿ ïî âñüîìó ñâ³òó, à ¿õ ê³ëüê³ñòü íà ñüîãîäí³ äîñÿãëà ãëîáàëüíèõ ìàñ-
øòàá³â. Ïðè÷èíàìè òàêèõ ïåðåì³ùåíü º çáðîéí³ êîíôë³êòè, ñòèõ³éí³ ëèõà, ïðèðîäí³
òà òåõíîãåíí³ êàòàñòðîôè. Ö³ ïåðåì³ùåííÿ ñóïðîâîäæóþòüñÿ íàñèëëÿì, ïîðó-
øåííÿìè ïðàâ ëþäèíè, ïîçáàâëÿþòü òà îáìåæóþòü äîñòóï äî òàêèõ æèòòºâî
íåîáõ³äíèõ çàñîá³â, ÿê æèòëî, ðîáîòà, îñâ³òà, ñîö³àëüí³ òà ìåäè÷í³ ïîñëóãè òîùî.
Íàéá³ëüø â³äîìèìè êðà¿íàìè, ÿê³ çàçíàëè ìàñîâîãî âíóòð³øíüîãî ïåðåì³ùåííÿ
íàñåëåííÿ, º íèçêà êðà¿í Àôðèêàíñüêîãî êîíòèíåíòó, Áëèçüêîãî Ñõîäó, êðà¿íè
Ï³âäåííî¿ ªâðîïè, ñó÷àñí³ êðà¿íè, ÿê³ âõîäèëè äî ñêëàäó Þãîñëàâ³¿, à òàêîæ Ãðó-
ç³ÿ, Ðåñïóáë³êà Ìîëäîâà, Àçåðáàéäæàíñüêà Ðåñïóáë³êà, Â³ðìåí³ÿ òîùî. Íå îìèíóëî
öå é Óêðà¿íó.
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Çã³äíî ç³ ñòàòèñòè÷íèìè äàíèìè, âèêëàäåíèìè ó çâ³ò³ ÎÎÍ “Global Trends:
Forced Displacement in 2017”, ê³ëüê³ñòü âíóòð³øíüî ïåðåì³ùåíèõ îñ³á ó ñâ³ò³ íà
ê³íåöü 2017 ðîêó ñòàíîâèëà 40 ìëí îñ³á [1], Óêðà¿íà çàéìàº 9 ì³ñöå ó ñâ³ò³ çà ¿õ
ê³ëüê³ñòþ [2]. Çà äàíèìè Ì³í³ñòåðñòâà ñîö³àëüíî¿ ïîë³òèêè Óêðà¿íè, ñòàíîì íà
20 ñ³÷íÿ 2020 ðîêó çàðåºñòðîâàíî 1 435 723 ïåðåñåëåíö³â ³ç òèì÷àñîâî îêóïîâàíèõ
òåðèòîð³é Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé, Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì [3].
Âîäíî÷àñ âàðòî çàçíà÷èòè, ùî öÿ öèôðà íå âðàõîâóº òèõ îñ³á, ÿê³ âèìóøåíî çàëè-
øèëè ñâî¿ äîì³âêè, àëå îô³ö³éíî ñòàòóñó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á íå íàáóëè.
Çàáåçïå÷åííÿ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á ì³æíàðîäíèìè îðãàí³çàö³ÿìè
çàãàëîì òà íàö³îíàëüíîþ äåðæàâîþ çîêðåìà º íàéòÿæ÷îþ ïðîáëåìîþ ñó÷àñíîñò³.

Ñüîãîäí³ ì³æíàðîäíà ñï³âïðàöÿ ó ñôåð³ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ
îñ³á çàéìàº îêðåìó ëàíêó â ñèñòåì³ çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ó ñâ³ò³. Âîíà
îõîïëþº êîëî ì³æíàðîäíèõ îðãàí³çàö³é òà ³íñòèòóö³é, äî ïîâíîâàæåíü ÿêèõ âêëþ-
÷åí³ ïèòàííÿ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, ÷åðåç ïðèéíÿò³ íèìè àêòè
âîíè çä³éñíþþòü çàõèñò òàêèõ îñ³á. Òàêèìè îðãàí³çàö³ÿìè º Óïðàâë³ííÿ Âåðõîâíîãî
Êîì³ñàðà ó ñïðàâàõ á³æåíö³â ÎÎÍ, Îðãàí³çàö³ÿ ç áåçïåêè òà ñï³âðîá³òíèöòâà â
ªâðîï³, Ïàðëàìåíòñüêà Àñàìáëåÿ Ðàäè ªâðîïè, ãóìàí³òàðí³ ì³æíàðîäí³ îðãàí³çàö³¿
(Ì³æíàðîäíèé Êîì³òåò ×åðâîíîãî Õðåñòà òà ×åðâîíîãî Ï³âì³ñÿöÿ, Äàíñüêà òà
Íîðâåçüêà ðàäè ó ñïðàâàõ á³æåíö³â) [4, ñ. 64]. Öèìè àêòàìè º êîíâåíö³¿, ðåçîëþö³¿,
ïîñòàíîâè, ðîçïîðÿäæåííÿ, ð³øåííÿ.

¯õ çì³ñò îõîïëþº çíà÷íå êîëî ïðîáëåìíèõ ïèòàíü, ùî ìàþòü ÿê çàãàëüíå
çíà÷åííÿ, òàê ³ âóæ÷å – äëÿ îêðåìî âçÿòèõ êðà¿í. Íàïðèêëàä, Êåð³âí³ ïðèíöèïè
ÎÎÍ ç ïèòàííÿ ïåðåì³ùåííÿ îñ³á óñåðåäèí³ êðà¿íè [5],  Êåð³âíèöòâî Óïðàâë³ííÿ
Âåðõîâíîãî Êîì³ñàðà ó ñïðàâàõ á³æåíö³â ÎÎÍ ïî ðîáîò³ ç îñîáàìè ïîõèëîãî â³êó
â óìîâàõ ïåðåì³ùåííÿ [6], Ðåçîëþö³ÿ Ðàäè ç ïðàâ ëþäèíè Ãåíåðàëüíî¿ Àñàìáëå¿
ÎÎÍ “Ïðàâà ëþäèíè âíóòð³øíüî ïåðåì³ùåíî¿ îñîáè” [7], “Ïîëîæåííÿ âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á ³ á³æåíö³â ç Àáõàç³¿, Ãðóç³¿, òà Öõ³íâàëüñüêîãî ðàéîíó Ï³âäåííî¿
Îñåò³¿ Ãðóç³¿” [8], Âèñíîâîê Óïðàâë³ííÿ Âåðõîâíîãî Êîì³ñàðà ó ñïðàâàõ á³æåíö³â
ÎÎÍ ç ì³æíàðîäíîãî çàõèñòó [9] òà ³íø³.

Ïðîòå öå íå çíà÷èòü, ùî âèð³øåííÿ ïðîáëåì âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
ïîêëàäàºòüñÿ âèêëþ÷íî íà ì³æíàðîäí³ îðãàí³çàö³¿. ¯õ ä³ÿëüí³ñòü º ëèøå äîïî-
ì³æíîþ, à âèðîáëåí³ ì³æíàðîäíî-ïðàâîâ³ àêòè º äîäàòêîâèì äæåðåëîì íà øëÿõó
¿õ óðåãóëþâàííÿ â íàö³îíàëüí³é äåðæàâ³. Ñï³âïðàöÿ ì³æíàðîäíèõ îðãàí³çàö³é òà
äåðæàâè äîçâîëÿº ïîáóäóâàòè ñèñòåìó íàö³îíàëüíîãî çàêîíîäàâñòâà ó ñôåð³ çàõèñòó
âíóòð³øíüî ïåðåì³ùåíèõ îñ³á â³äïîâ³äíî äî ì³æíàðîäíèõ ñòàíäàðò³â òà ñïðèÿº
âðåãóëþâàííþ íàãàëüíèõ ïðîáëåì âíóòð³øíüî ïåðåì³ùåíèõ îñ³á ó ñâ³ò³.

Êëþ÷îâó ðîëü ó ñôåð³ çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ó ñâ³ò³ çàãàëîì ³ âíóò-
ð³øíüî ïåðåì³ùåíèõ îñ³á çîêðåìà â³ä³ãðàº Îðãàí³çàö³ÿ Îá’ºäíàíèõ Íàö³é (äà-
ë³ – ÎÎÍ). Ó ìåæàõ ä³ÿëüíîñò³ ÎÎÍ ïèòàííÿìè âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
çàéìàºòüñÿ Óïðàâë³ííÿ Âåðõîâíîãî Êîì³ñàðà ÎÎÍ ó ñïðàâàõ á³æåíö³â (äàë³ –
ÓÂÊÁ ÎÎÍ (UNHCR)) [10]. Çã³äíî ç³ Ñòàòóòîì ÓÂÊÁ ÎÎÍ – öå “àïîë³òè÷íà
ì³æíàðîäíà îðãàí³çàö³ÿ, ùî ìàº ãóìàí³òàðíó òà ñîö³àëüíó ñïðÿìîâàí³ñòü ³ îõîïëþº
îêðåì³ êàòåãîð³¿ ãðóï òà êàòåãîð³¿ á³æåíö³â” [11]. Öÿ ì³æíàðîäíà îðãàí³çàö³ÿ íà-
äàº ï³äòðèìêó äåðæàâíèì îðãàíàì êðà¿í, ÿê³ ç³òíóëèñÿ ç ïðîáëåìàìè âíóòð³øíüîãî
ïåðåì³ùåííÿ îñ³á, øëÿõîì âíåñåííÿ ïðîïîçèö³é ïðîãðàì ñîö³àëüíîãî çàõèñòó,
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âèðîáëåííÿ ñòðàòåã³é òà äîâãîñòðîêîâèõ ð³øåíü [12]. Ïðèéíÿò³ ö³ºþ îðãàí³çàö³ºþ
ì³æíàðîäí³ íîðìè º çàñàäíè÷îþ îñíîâîþ äëÿ ôîðìóâàííÿ íàö³îíàëüíî¿ ïîë³òèêè
äåðæàâ ùîäî âíóòð³øíüî ïåðåì³ùåíèõ îñ³á.

Ñë³ä çàóâàæèòè, ùî â ì³æíàðîäíîìó ïðàâîâîìó ïîë³ ³ñíóº ëèøå îäèí ì³æ-
íàðîäíèé äîêóìåíò ÎÎÍ ç ïèòàíü ðåãóëþâàííÿ ñòàòóñó âíóòð³øíüî ïåðåì³ùåíèõ
îñ³á, ÿêèé, íà æàëü, ìàº ðåêîìåíäàö³éíèé õàðàêòåð, – Êåð³âí³ ïðèíöèïè ÎÎÍ ç
ïèòàííÿ ïåðåì³ùåííÿ îñ³á óñåðåäèí³ êðà¿íè, 1998 ð. (äàë³ – Êåð³âí³ ïðèíöèïè)
[5]. Âîíè çàñíîâàí³ íà íîðìàõ ì³æíàðîäíîãî ïðàâà, íàñàìïåðåä ó ãàëóç³ ïðàâ ëþ-
äèíè, ïîëîæåíü ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà, à ñàìå: íà íîðìàõ Ïàêòó ïðî
ãðîìàäÿíñüê³ òà ïîë³òè÷í³ ïðàâà ÎÎÍ (1966), Ïàêòó ïðî åêîíîì³÷í³, ñîö³àëüí³ òà
êóëüòóðí³ ïðàâà (1966), Êîíâåíö³¿ ïðî ñòàòóñ á³æåíö³â (1951). Êåð³âí³ ïðèíöèïè
ñëóãóþòü îñíîâîþ òà îð³ºíòèðîì ï³ä ÷àñ âèðîáëåííÿ íàö³îíàëüíî¿ ïîë³òèêè êðà¿í,
ùî ç³òêíóëèñÿ ç ïðîáëåìàìè ìàñîâèõ âèìóøåíèõ âíóòð³øí³õ ïåðåì³ùåíü, ì³ñòÿòü
âèçíà÷åííÿ âíóòð³øíüî ïåðåì³ùåíî¿ îñîáè, îêðåñëþþòü ïðàâà ³ îáîâ’ÿçêè, ãàðàíò³¿,
ôîðìè çàõèñòó îñ³á [13] òîùî.

Êåð³âí³ ïðèíöèïè ïðîäîâæóþòü çàëèøàòèñÿ ðåêîìåíäàö³éíèìè àêòîì, ïðîòå
¿õ ïîëîæåííÿ àêòèâíî âèêîðèñòîâóþòü ì³æíàðîäí³ îðãàí³çàö³¿, â òîìó ÷èñë³
ãóìàí³òàðí³, à òàêîæ äåðæàâè. Ñàìå â³äïîâ³äíî äî ¿õ çì³ñòó ñôîðìóëüîâàíå ïîíÿòòÿ
âíóòð³øíüî ïåðåì³ùåíî¿ îñîáè â Óêðà¿í³, âêëþ÷åíî ïîëîæåííÿ ùîäî ïðàâîñóá’ºêò-
íîñò³, ¿õ ïðàâ ³ ñâîáîä; âèçíà÷åíî ïèòàííÿ ãàðàíò³é ï³ä ÷àñ ïîâåðíåííÿ, àëüòåðíà-
òèâíîãî ðîçñåëåííÿ, ðå³íòåãðàö³¿, îòðèìàííÿ ñîö³àëüíèõ äîïîìîã, ó÷àñò³ òà ñï³âïðàö³
ç ì³æíàðîäíèìè ãóìàí³òàðíèìè îðãàí³çàö³ÿìè òîùî [13, ñ. 15]. Òàêà ïðàêòèêà
³ñíóº ³ â ³íøèõ êðà¿íàõ, íàïðèêëàä Ãðóç³¿, Àçåðáàéäæàí³, Ñåðá³¿. Òàê, çã³äíî ç
ïóíêòîì 2 Âñòóïíî¿ ÷àñòèíè Êåð³âíèõ ïðèíöèï³â, âíóòð³øíüî ïåðåì³ùåíèìè
îñîáàìè ââàæàþòüñÿ îñîáè àáî ãðóïè îñ³á, ÿêèõ çìóñèëè ðÿòóâàòèñÿ âòå÷åþ àáî
çàëèøèòè ñâî¿ äîì³âêè ÷è ì³ñöÿ çâè÷àéíîãî ïðîæèâàííÿ âíàñë³äîê àáî ç ìåòîþ
óíèêíåííÿ íàñë³äê³â âîºííîãî êîíôë³êòó, ìàñîâîãî íàñèëüñòâà, ïîðóøåíü ïðàâ
ëþäèíè, ñòèõ³éíîãî ÷è âèêëèêàíîãî ëþäñüêîþ ä³ÿëüí³ñòþ ëèõà, ÿê³ íå ïåðåòèíàëè
ì³æíàðîäíî âèçíàíèõ äåðæàâíèõ êîðäîí³â [5]. Öå âèçíà÷åííÿ çì³ñòîâíî çíàõîäèòü
ñâîº â³äîáðàæåííÿ â äåô³í³ö³ÿõ íàö³îíàëüíîãî çàêîíîäàâñòâà, çîêðåìà Óêðà¿íè.
Â³äïîâ³äíî äî ñò. 1 Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á”, âíóòð³øíüî ïåðåì³ùåíîþ îñîáîþ â Óêðà¿í³ º ãðîìàäÿíèí
Óêðà¿íè, ³íîçåìåöü àáî îñîáà áåç ãðîìàäÿíñòâà, ÿêà ïåðåáóâàº íà òåðèòîð³¿ Óêðà¿íè
íà çàêîííèõ ï³äñòàâàõ òà ìàº ïðàâî íà ïîñò³éíå ïðîæèâàííÿ â Óêðà¿í³, ÿêó çìó-
ñèëè çàëèøèòè àáî ïîêèíóòè ñâîº ì³ñöå ïðîæèâàííÿ â ðåçóëüòàò³ àáî ç ìåòîþ
óíèêíåííÿ íåãàòèâíèõ íàñë³äê³â çáðîéíîãî êîíôë³êòó, òèì÷àñîâî¿ îêóïàö³¿,
ïîâñþäíèõ ïðîÿâ³â íàñèëüñòâà, ïîðóøåíü ïðàâ ëþäèíè òà íàäçâè÷àéíèõ ñèòóàö³é
ïðèðîäíîãî ÷è òåõíîãåííîãî õàðàêòåðó [14].

Âò³ëåííÿì òàêèõ ïðèíöèï³â, ÿê ïðàâî âíóòð³øíüî ïåðåì³ùåíèõ îñ³á íà
â³äíîâëåííÿ äîêóìåíò³â, ïðàâî íà äîñòàòí³é ð³âåíü æèòòÿ, ùî ãàðàíòóºòüñÿ íàäàííÿì
ñîö³àëüíî¿ äîïîìîãè, ñòàëî çàêð³ïëåííÿ ó ñò. 6 Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ
ïðàâ ³ ñâîáîä âíóòð³øíüî ïåðåì³ùåíèõ îñ³á” ïðàâà “âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
íà îòðèìàííÿ äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó òà ï³äòâåðäæóþòü ãðîìàäÿíñòâî
Óêðà¿íè, àáî äîêóìåíò³â, ùî ïîñâ³ä÷óþòü îñîáó òà ï³äòâåðäæóþòü ¿¿ ñïåö³àëüíèé
ñòàòóñ..” [14]. Çàáåçïå÷åííÿ ñîö³àëüíîãî çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
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øëÿõîì ïåðåäáà÷åííÿ ùîì³ñÿ÷íî¿ àäðåñíî¿ ãðîøîâî¿ äîïîìîãè äëÿ ïîêðèòòÿ
âèòðàò íà ïðîæèâàííÿ, ó òîìó ÷èñë³ íà îïëàòó æèòëîâî-êîìóíàëüíèõ ïîñëóã [16].
Ìîæíà ç âïåâíåí³ñòþ ñòâåðäæóâàòè, ùî Êåð³âí³ Ïðèíöèïè ÎÎÍ äîçâîëÿþòü íå
ò³ëüêè ïðèâåñòè çàêîíîäàâñòâî äåðæàâ ó ñôåð³ çàõèñòó ïðàâ ³ ñâîáîä âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á äî ì³æíàðîäíèõ ñòàíäàðò³â, à é ñïðèÿòè ñòâîðåííþ ä³ºâèõ ìå-
õàí³çì³â äëÿ ðåàë³çàö³¿ âíóòð³øíüî ïåðåì³ùåíèìè îñîáàìè ñâî¿õ ïðàâ ó ñôåð³
çàõèñòó.

Êð³ì Óïðàâë³ííÿ Âåðõîâíîãî Êîì³ñàðà ÎÎÍ ó ñïðàâàõ á³æåíö³â ó ìåæàõ
ì³æíàðîäíî¿ ñï³âïðàö³ ç ïèòàíü çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, âàæëèâå
ì³ñöå ïîñ³äàº Îðãàí³çàö³ÿ ç áåçïåêè òà ñï³âðîá³òíèöòâà â ªâðîï³ (äàë³ – ÎÁÑª).
Ïðàêòèêà ÎÁÑª äîçâîëÿº ñòâîðèòè çàãàëüíå óÿâëåííÿ ïðî ïðîáëåìè âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á ó ñôåð³ ¿õ çàõèñòó ÿê ó ð³çíèõ êðà¿íàõ ñâ³òó çàãàëîì, òàê ³ â Óê-
ðà¿í³ çîêðåìà, òà â³äíàõîäèòè øëÿõè äëÿ ¿õ ïîäîëàííÿ [4, c. 74]. Ïðîâ³äíà ðîëü
ó öüîìó íàëåæèòü íàïðàöþâàííÿì, ÿê³ äîçâîëÿþòü âèÿâèòè ïðîãàëèíè â çàêî-
íîäàâñòâ³ íàö³îíàëüíèõ äåðæàâ. Íàïðèêëàä, ïðè äîñë³äæåíí³  ìîí³òîðèíãîâîþ
ì³ñ³ºþ ÎÁÑª ïðîáëåìíèõ ïèòàíü ó ñôåð³ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
ó 2017 ðîö³ áóëî âèÿâëåíî äèñêðèì³íàö³éíå ñòàâëåííÿ äî âíóòð³øíüî ïåðåì³ùåíèõ
îñ³á, ïðîáëåìè â íàáóòò³ ñòàòóñó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, çàáåçïå÷åíí³ ¿õ
æèòëîì, âèä³ëåíí³ çåìåëüíèõ ä³ëÿíîê, äîñòóï³ äî çàéíÿòîñò³ (ñêëàäí³ñòü ó
ïðàöåâëàøòóâàíí³), ïðèçóïèíåíí³ ïåíñ³éíèõ âèïëàò íà íåï³äêîíòðîëüíèõ
óêðà¿íñüê³é âëàä³ òåðèòîð³ÿõ, äîñòóï³ äî ãóìàí³òàðíî¿ äîïîìîãè [17]. Íàéá³ëüø
åôåêòèâíèì ìåòîäîì ïîäîëàííÿ ïðîÿâ³â äèñêðèì³íàö³¿ ùîäî âíóòð³øíüî ïå-
ðåì³ùåíèõ îñ³á, íà íàøó äóìêó, º ðîçðîáëåííÿ ä³ºâèõ ìåõàí³çì³â ðåàë³çàö³¿ öèìè
îñîáàìè ñâî¿õ ïðàâ òà îáîâ’ÿçê³â, ïåðåäáà÷åíèõ çàêîíîäàâñòâîì, à òàêîæ ñòâîðåííÿ
³ âïðîâàäæåííÿ ³íòåãðàö³éíèõ ïðîãðàì ó ñóñï³ëüñòâî.

Ñåðåä ì³æíàðîäíèõ îðãàí³çàö³é ó ñôåð³ çàõèñòó ïðàâ ³ ñâîáîä âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á ìîæíà â³äçíà÷èòè Ïàðëàìåíòñüêó Àñàìáëåþ Ðàäè ªâðîïè (äàë³ –
ÏÀÐª). Îñîáëèâî ö³ííîþ ó ïîäîëàíí³ ïðîáëåì âíóòð³øíüî ïåðåì³ùåíèõ îñ³á
ìîæíà ââàæàòè ä³ÿëüí³ñòü ÏÀÐª, îñê³ëüêè ñåðåä ïðåäñòàâíèê³â ïàðëàìåíò³â äåð-
æàâ-ó÷àñíèöü º êðà¿íè, ÿê³ ç³òêíóëèñÿ ç ïðîáëåìàìè ìàñîâèõ âíóòð³øí³õ ïåðå-
ì³ùåíü (Àçåðáàéäæàí, Ãðåö³ÿ, Ãðóç³ÿ, Ê³ïð, Ñåðá³ÿ òà ³íø³), äîñâ³ä ðîçâ’ÿçàííÿ
ÿêèõ ìîæå ñòàòè êîðèñíèì íå ò³ëüêè äëÿ îêðåìî âçÿòèõ êðà¿í, ïåðåäóñ³ì Óêðà¿íè,
à é ñïðèÿòè óõâàëåííþ ñï³ëüíèõ àêò³â (êîíâåíö³¿, óãîäè, ðåçîëþö³¿, ðåêîìåíäàö³¿)
[4, ñ. 77]. Òàêèìè àêòàìè ìîæíà íàçâàòè ðåçîëþö³¿ ÏÀÐª “Ïðî ïðèìèðåííÿ òà
ïîë³òè÷íèé ä³àëîã ì³æ êðà¿íàìè êîëèøíüî¿ Þãîñëàâ³¿”, ùî ïîâ’ÿçàí³ ç íàñë³äêàìè
çáðîéíèõ êîíôë³êò³â ó êîëèøí³é Þãîñëàâ³¿ (1991–1995 ðð.) [18]; “Ùîäî ìàéíà
á³æåíö³â òà ïåðåì³ùåíèõ îñ³á” [19]; “Ãóìàí³òàðí³ íàñë³äêè â³éíè â Óêðà¿í³” [20],
Ðåêîìåíäàö³ÿ ÏÀÐª “Çàáóò³ ëþäè ªâðîïè: çàõèñò ïðàâ ëþäèíè îñ³á, ïåðåì³ùåíèõ
íà òðèâàëèé ÷àñ” [21], Ïðèíöèïè ùîäî ðåñòèòóö³¿ æèòëà òà ìàéíà á³æåíöÿì ³
âíóòð³øíüî ïåðåì³ùåíèì îñîáàì (“Ïðèíöèïè Ï³íüºéðó”) [22] òîùî. ¯õ çì³ñò
îõîïëþº ñï³ëüí³ ïèòàííÿ, ÿê³ ïîòðåáóþòü îñîáëèâî¿ óâàãè ç áîêó äåðæàâ. Òàêèìè,
çîêðåìà, º ïîäîëàííÿ ïðîÿâ³â äèñêðèì³íàö³¿ ùîäî âíóòð³øíüî ïåðåì³ùåíèõ îñ³á,
ñïðèÿííÿ çàáåçïå÷åííþ ðåàë³çàö³¿ ïåðåì³ùåíèìè îñîáàìè ïðàâà íà æèòëî, çàé-
íÿò³ñòü, îñâ³òó, ìåäè÷íó äîïîìîãó, ñîö³àëüí³ ïîñëóãè, çîêðåìà ñïåö³àëüí³ ãàðàíò³¿,
ãóìàí³òàðíó äîïîìîãó. Íàïðèêëàä, äëÿ Óêðà¿íè Ðåçîëþö³ÿ ÏÀÐª “Ãóìàí³òàðí³
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íàñë³äêè â³éíè â Óêðà¿í³” îêðåñëèëà ïðîáëåìí³ ïèòàííÿ â ÷àñòèí³ çàáåçïå÷åííÿ
ïðàâà íà ã³äíå æèòëî òà âèð³øåííÿ æèòëîâèõ ïèòàíü âíóòð³øíüî ïåðåì³ùåíèõ
îñ³á, ó òîìó ÷èñë³ øëÿõîì ïðîâåäåííÿ çàêîíîäàâ÷èõ çì³í ³ âïðîâàäæåííÿ æèòëîâèõ
ïðîãðàì [20]. Âàðòî çàçíà÷èòè, ùî íà ñüîãîäí³ íà çàêîíîäàâ÷îìó ð³âí³ çä³éñíåíî
ïåâí³ ïîçèòèâí³ êðîêè ó ñïðèÿíí³ âðåãóëþâàííþ æèòëîâèõ ïðîáëåì âíóòð³øíüî
ïåðåì³ùåíèõ îñ³á, íàñàìïåðåä  çàïðîâàäæåíî äîâãîñòðîêîâ³ ïðîãðàìè êðåäèòóâàííÿ
æèòëà íà äîñòóïíèõ óìîâàõ.

Âàæëèâîþ ñêëàäîâîþ ì³æíàðîäíîãî çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á º
íàäàííÿ ãóìàí³òàðíî¿ äîïîìîãè. Ñåðåä ì³æíàðîäíèõ îðãàí³çàö³é ó ñôåð³ ãóìàí³-
òàðíî¿ äîïîìîãè âíóòð³øíüî ïåðåì³ùåíèì îñîáàì âàðòî íàçâàòè Ì³æíàðîäíèé
Êîì³òåò ×åðâîíîãî Õðåñòà òà ×åðâîíîãî Ï³âì³ñÿöÿ, Äàíñüêó òà Íîðâåçüêó ðàäè
ó ñïðàâàõ á³æåíö³â.

Ì³æíàðîäíèé Êîì³òåò ×åðâîíîãî Õðåñòà òà ×åðâîíîãî Ï³âì³ñÿöÿ çä³éñíþº
çàõèñò ÿê öèâ³ëüíîãî íàñåëåííÿ, â òîìó ÷èñë³ âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, òàê
³ â³éñüêîâîñëóæáîâö³â (â³éñüêîâîïîëîíåíèõ) â³ä ïîñÿãàííÿ íà æèòòÿ, çäîðîâ’ÿ;
íàäàº ïîñëóãè ó ñôåð³ ìåäè÷íîãî îáñëóãîâóâàííÿ, îêðåìà óâàãà ïðè öüîìó íàäàºòüñÿ
äîïîìîç³ ëþäÿì ç îáìåæåíèìè ìîæëèâîñòÿìè òà ä³òÿì; îï³êóºòüñÿ ïðîáëåìàìè
âîç’ºäíàííÿ ñ³ìåé, âæèâàº çàõîä³â ³ç âèð³øåííÿ æèòëîâî-êîìóíàëüíèõ ïðîáëåì,
íàäàííÿ ïðàâîâî¿ äîïîìîãè, âïðîâàäæåííÿ îñâ³òí³õ ïðîãðàì [23] òîùî. Íàïðèêëàä,
íà òåðèòîð³¿ Óêðà¿íè ä³þòü ïðåäñòàâíèöòâà Ì³æíàðîäíîãî Êîì³òåòó ×åðâîíîãî
Õðåñòà òà ×åðâîíîãî Ï³âì³ñÿöÿ ó Õàðêîâ³, Äîíåöüêó, Ëóãàíñüêó, Ñºâåðîäîíåöüêó,
Ìàð³óïîë³ òà Îäåñ³. Âíóòð³øíüî ïåðåì³ùåí³ îñîáè çàáåçïå÷óþòüñÿ ïðåäìåòàìè
ïåðøî¿ íåîáõ³äíîñò³, ïðîäóêòàìè õàð÷óâàííÿ, òåïëèì îäÿãîì, ìåäè÷íèìè ìà-
òåð³àëàìè, ë³êàìè; îòðèìóþòü íåîáõ³äíó äîïîìîãó â òèì÷àñîâîìó æèòë³, à òàêîæ
ó âèãëÿä³ ìàòåð³àë³â äëÿ ðåìîíòó òà â³äíîâëåííÿ æèòëà; ïñèõîëîã³÷íî¿ äîïîìîãè.

Âàðòî çàçíà÷èòè, ùî Ì³æíàðîäíèì Êîì³òåòîì ×åðâîíîãî Õðåñòà òà ×åðâîíîãî
Ï³âì³ñÿöÿ ì³æíàðîäíî-ïðàâîâ³ àêòè íå ïðèéìàþòüñÿ ³ íå ìîæóòü áóòè ïðèéíÿò³
ó çâ’ÿçêó ç òèì, ùî ¿¿ ä³ÿëüí³ñòü ìàº åï³çîäè÷íèé õàðàêòåð, âèêëèêàíà íåîáõ³äí³ñòþ
â êîíêðåòí³é ñêëàäí³é ñèòóàö³¿, à íå ïðîãíîçîâàíà çàçäàëåã³äü. Ïðîòå ðîçðîáëåí³
íèìè ïðîãðàìè ³ áåçïîñåðåäíÿ äîïîìîãà ïîêðàùóþòü ñêðóòíå ñòàíîâèùå âíóò-
ð³øíüî ïåðåì³ùåíèõ îñ³á, ñïðèÿþòü â³äíîâëåííþ òà ñîö³àëüíîìó çàõèñòó òàêèõ
îñ³á.

Îêð³ì áåççàïåðå÷íî¿ ðîë³ Ì³æíàðîäíîãî Êîì³òåòó ×åðâîíîãî Õðåñòà òà
×åðâîíîãî Ï³âì³ñÿöÿ â íàäàíí³ ãóìàí³òàðíî¿ äîïîìîãè âíóòð³øíüî ïåðåì³ùåíèì
îñîáàì, âàðòî òàêîæ â³äçíà÷èòè âíåñîê Äàíñüêî¿ ðàäè ó ñïðàâàõ á³æåíö³â (Danish
Refugee Council). Íà ñüîãîäí³ ¿¿ ä³ÿëüí³ñòü îõîïëþº 30 êðà¿í ñâ³òó, ñåðåä ÿêèõ º
Óêðà¿íà [24, ñ. 2]. Òàê, ç 1998 äî 2000 ðð. Äàíñüêà ðàäà ó ñïðàâàõ á³æåíö³â
íàäàâàëà äîïîìîãó êðèìñüêèì òàòàðàì, ùî ïîâåðòàëèñü äî Êðèìó ç Öåíòðàëüíî¿
Àç³¿; ó 2007 ð. ñòàëà “ºäèíîþ îðãàí³çàö³ºþ, ÿêà ðåàë³çóº ³íòåãðîâàí³ ïðîãðàìè â
çîíàõ êîíôë³êò³â òà îáëàñòÿõ ç ïåðåì³ùåíèì íàñåëåííÿì ³ç çàñòîñóâàííÿì
êîìïëåêñíîãî ï³äõîäó äëÿ íàéêðàùîãî çàáåçïå÷åííÿ ãóìàí³òàðíèõ ïîòðåá” [24,
ñ. 2]. Àêòèâíîþ º ¿¿ ó÷àñòü ó ãóìàí³òàðí³é äîïîìîç³ Óêðà¿í³, ïîòðåáà â ÿê³é âè-
íèêëà ó çâ’ÿçêó ç àíåêñ³ºþ Ðîñ³éñüêîþ Ôåäåðàö³ºþ ó 2014 ðîö³ Àâòîíîìíî¿ Ðåñ-
ïóáë³êè Êðèì, òèì÷àñîâî¿ îêóïàö³¿ îêðåìèõ ðàéîí³â Äîíåöüêî¿ ³ Ëóãàíñüêî¿
îáëàñòåé.
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Íà ï³äñòàâ³ âèêëàäåíîãî ìîæíà çðîáèòè âèñíîâîê, ùî ì³æíàðîäí³ îðãàí³çàö³¿
çàéìàþòü àêòèâíó ïîçèö³þ ó ñôåð³ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á ó ñâ³ò³.
Âîíè º íå ò³ëüêè îðãàí³çàö³ÿìè, ùî íà íîðìàòèâíî-ïðàâîâîìó ð³âí³ ñïðèÿþòü
âèð³øåííþ ïèòàíü âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, à é áåðóòü áåçïîñåðåäíþ ó÷àñòü
ó âðåãóëþâàíí³ êîíôë³êò³â íà ì³ñöÿõ, ïðîâîäÿòü ìîí³òîðèíã ä³é ñòîð³í êîíôë³êòó,
â³äïîâ³äàþòü çà íåäîïóùåííÿ ãóìàí³òàðíî¿ êàòàñòðîôè.

Ìîæíà ç óïåâíåí³ñòþ ñòâåðäæóâàòè ïðî äîñòàòíüî ðîçãàëóæåíó ñèñòåìó
ì³æíàðîäíèõ íîðì, îäíàê ¿õ çàñòîñóâàííÿ ìàº ðåêîìåíäàö³éíèõ õàðàêòåð. Îñíî-
âîïîëîæíèì àêòîì ó ñôåð³ çàõèñòó ïðàâ âíóòð³øíüî ïåðåì³ùåíèõ îñ³á º Êåð³âí³
ïðèíöèïè ç ïèòàííÿ ïåðåì³ùåííÿ îñ³á óñåðåäèí³ êðà¿íè (1998). Óêðà¿íñüêå çàêîíî-
äàâñòâî â ÷àñòèí³ çàõèñòó âíóòð³øíüî ïåðåì³ùåíèõ îñ³á ìàêñèìàëüíî àäàïòîâàíå
äî ì³æíàðîäíèõ àêò³â. Ðåçóëüòàòè ä³ÿëüíîñò³ òàêèõ ì³æíàðîäíèõ îðãàí³çàö³é, ÿê
ÎÁÑÅ òà ÏÀÐª ó ñôåð³ çàõèñòó ïðàâ ³ ñâîáîä âíóòð³øíüî ïåðåì³ùåíèõ îñ³á,
ñïðèÿëè âèÿâëåííþ ïðîãàëèí ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ òà ñïîíóêàëè äî
çä³éñíåííÿ íà çàêîíîäàâ÷îìó ð³âí³ ð³øó÷èõ êðîê³â  ³ç çàáåçïå÷åííÿ ðåàë³çàö³¿
ïåðåì³ùåíèìè îñîáàìè ïðàâà íà æèòëî, çàéíÿò³ñòü, îñâ³òó, ìåäè÷íó äîïîìîãó,
ñîö³àëüí³ ïîñëóãè, ãóìàí³òàðíó äîïîìîãó.
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THE ROLE OF INTERNATIONAL ORGANIZATIONS IN THE FIELD 
OF PROTECTION OF INTERNALLY DISPLACED PERSONS

The article examines the role of international organizations in the field of
protection of internally displaced persons through the prism of their practical and
rule-making activities.

It is established that the international protection of internally displaced persons
is carried out through the activities of international organizations and international
acts adopted by them in the field of protection of internally displaced persons. The
activities of such international organizations as the Office of the United Nations High
Commissioner for Refugees, the Organization for Security and Cooperation in Europe,
the Parliamentary Assembly of the Council of Europe, international humanitarian
organizations (International Committee of the Red Cross and Red Crescent, Danish
and Norwegian Refugee Councils) were analyzed.
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It was stated that the established international legal framework for the protection
of internally displaced persons has an extensive system, the provisions of which cover
a wide range of issues of concern, both of general importance and directly for individual
countries.

It is emphasized that these acts are international standards in the field of
protection of internally displaced persons and guidelines in the formation of state
policy in the field of protection of internally displaced persons. The UN Guiding
Principles on Internally Displaced Persons, 1998, is an international legal constant
that allows states to build their legal framework for the protection of the rights and
freedoms of internally displaced persons. The current legislation of Ukraine generally
complies with the provisions of the UN Guiding Principles on Internal Displacement.

The issues that need to be improved in order to ensure the protection of
internally displaced persons were considered.

Keywords: internally displaced persons, international protection, international
cooperation, international legal framework, UN Guiding Principles on Internal
Displacement.
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ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂÈÉ ÌÅÕÀÍ²ÇÌ
ÇÀÁÅÇÏÅ×ÅÍÍß ÔÓÍÊÖ²ÎÍÓÂÀÍÍß ÞÂÅÍÀËÜÍÎ¯

ÞÑÒÈÖ²¯

Ó ñòàòò³ íàãîëîøóºòüñÿ, ùî ä³ºâ³ñòü þâåíàëüíî¿ þñòèö³¿ ó ñèñòåì³
çàáåçïå÷åííÿ ïðàâ ä³òåé çíàõîäèòü ñâîº ïðàêòè÷íå âò³ëåííÿ ÷åðåç ôóíêö³îíóâàííÿ
äåðæàâíî-ïðàâîâîãî ìåõàí³çìó. Ç’ÿñîâóþòüñÿ çàãàëüí³ õàðàêòåðèñòèêè àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿.
Çà ðåçóëüòàòàìè äîñë³äæåííÿ ïðåäñòàâëåíî óí³ô³êîâàíó ñòðóêòóðó àäì³í³ñòðà-
òèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿,
îêðåñëåí³ éîãî õàðàêòåðí³ âëàñòèâîñò³, çàçíà÷åíî éîãî ì³ñöå òà ïðèçíà÷åííÿ ó
äåðæàâíî-ïðàâîâîìó ìåõàí³çì³ çàáåçïå÷åííÿ ïðàâ ä³òåé, éîãî çâ’ÿçîê ç ³íøèìè âè-
äàìè öüîãî ãåòåðîãåííîãî ÿâèùà.

Êëþ÷îâ³ ñëîâà: äèòèíà, ïðàâà äèòèíè, ³íòåðåñè äèòèíè, çàáåçïå÷åííÿ, çà-
õèñò ïðàâ, îõîðîíà ïðàâ, àäì³í³ñòðàòèâí³ â³äíîñèíè, ïðàâîâèé ìåõàí³çì, þâåíàëüíà
þñòèö³ÿ.

Ä³ºâ³ñòü þâåíàëüíî¿ þñòèö³¿ ó ñèñòåì³ çàáåçïå÷åííÿ ïðàâ ä³òåé çíàõîäèòü
ñâîº ïðàêòè÷íå âò³ëåííÿ ÷åðåç ôóíêö³îíóâàííÿ äåðæàâíî-ïðàâîâîãî ìåõàí³çìó.
Íà ñüîãîäí³ ïðèíöèïîâî íåîáõ³äíîþ º òðàíñôîðìàö³ÿ ôîðìàòó áà÷åííÿ þâåíàëüíî¿
þñòèö³¿. Ñë³ä êàçàòè íå ïðî òåõíîëîã³¿ çàáåçïå÷åííÿ ïðàâ äèòèíè ï³ä ÷àñ çä³éñíåííÿ
ïðàâîñóääÿ ùîäî ä³òåé, à ïðî òå, ùî âñÿ ñèñòåìà þâåíàëüíî¿ þñòèö³¿ ìàº âèáó-
äîâóâàòèñÿ ÿê îäíà ç ïðîâ³äíèõ ôîðì çàáåçïå÷åííÿ ïðàâ äèòèíè. Â³äòàê ïðè
ôîðìóâàíí³ ïðàâîâîãî ìåõàí³çìó ôóíêö³îíóâàííÿ ñèñòåìè þâåíàëüíî¿ þñòèö³¿
íåìîæëèâî îá³éòèñÿ áåç âèçíà÷åííÿ íåîáõ³äíîãî ³ äîñòàòíüîãî ð³âíÿ àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî âòðó÷àííÿ äåðæàâè â öþ ñôåðó ñóñï³ëüíèõ â³äíîñèí. Àäì³í³-
ñòðàòèâíå ïðàâî â³äïîâ³äàº çà ïóáë³÷íî-ïðàâîâå ðåãóëþâàííÿ óïðàâë³íñüêî¿
ä³ÿëüíîñò³, âîäíî÷àñ âîíî âèñòóïàº îñíîâíèì çàñîáîì þðèäè÷íîãî ñóïðîâîäæåííÿ
ïðîöåñó íèçêè ïðàâîâèõ òà ñîö³àëüíèõ ðåôîðì (ÿê “ðåôîðìóâàííÿ ñèñòåìè þñòèö³¿
ùîäî ä³òåé íà ïåð³îä äî 2023 ðîêó” – Ì. Â.) [1, ñ. 3]. Òîìó íà ñó÷àñíîìó åòàï³ ðå-
ôîðìóâàííÿ ïðàâîâîãî ìåõàí³çìó þâåíàëüíî¿ þñòèö³¿ àäì³í³ñòðàòèâíî-ïðàâîâ³
çàñîáè ìàþòü çàéíÿòè â íüîìó íå îñòàííº ì³ñöå.
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Çàãàëüí³ ÷è õàðàêòåðí³ äëÿ ïåâíèõ ñôåð ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ðèñè
àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó òà éîãî îêðåìèõ êîìïîíåíò³â ïðåäñòàâëåí³
ó áàãàòüîõ ðîáîòàõ ñó÷àñíî¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿ íàóêè. Ïîëîæåííÿ òà
âèñíîâêè, âèêëàäåí³ ó ö³é íàóêîâ³é ñòàòò³, çîêðåìà ́ ðóíòóþòüñÿ íà ïðàöÿõ Ñ.Ì. Àë-
ôüîðîâî¿, Â.Ì. Áåâçåíêà, Î.². Áåçïàëîâî¿, Î.². Äóáåíêà, Â.Ê. Êîëïàêîâà, Î.ª. Êîðè-
ñò³íà, ß.Â. Ëàçóðà, A.É. Ïðèñÿæíþêà, Í.Ï. Òèíäèê, ª.Î. Õàðèòîíîâà, Î.². Õàðè-
òîíîâî¿ òà ³íøèõ íàóêîâö³â. Óò³ì àñïåêòè äåðæàâíî-ïðàâîâîãî ìåõàí³çìó ôóíê-
ö³îíóâàííÿ ³íñòèòóòó þâåíàëüíî¿ þñòèö³¿ â þðèäè÷í³é íàóö³ äîíèí³ ðîçãëÿäàþòüñÿ
ïåðåâàæíî â êðèì³íàëüíî-ïðàâîâîìó ÷è êðèì³íàëüíî-ïðîöåñóàëüíîìó ðàêóðñ³.

Ìåòà ö³º¿ ñòàòò³ ïîëÿãàº â îêðåñëåíí³ óí³ô³êîâàíî¿ ñòðóêòóðè àäì³í³ñòðàòèâíî-
ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿, âèçíà÷åíí³
éîãî õàðàêòåðíèõ âëàñòèâîñòåé òà çâ’ÿçêó ç ³íøèìè ãàëóçåâèìè âèäàìè äåðæàâíî-
ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ïðàâ ä³òåé.

Çàäëÿ äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè àëãîðèòì äîñë³äæåííÿ áóëî ïîä³ëåíî íà
äâ³ óìîâí³ ÷àñòèíè: âèçíà÷åííÿ îñíîâíèõ ðèñ òà ñòðóêòóðè àäì³í³ñòðàòèâíî-
ïðàâîâîãî ìåõàí³çìó âçàãàë³ ³ âèä³ëåííÿ ó ôóíêö³îíóâàíí³ ñèñòåìè þâåíàëüíî¿
þñòèö³¿ àäì³í³ñòðàòèâíî-ïðàâîâîãî êîìïîíåíòó. Ïîäàëüøèé ñèíòåç îòðèìàíèõ
ðåçóëüòàò³â äîçâîëèâ äîñÿãòè çàïëàíîâàíî¿ ó ö³é ñòàòò³ ìåòè.

Íà ï³äñòàâ³ íàÿâíèõ ó ñó÷àñí³é òåîð³¿ àäì³í³ñòðàòèâíîãî ïðàâà äóìîê ìîæíà
âèä³ëèòè òàê³ çàãàëüíîâèçíàí³ ðèñè àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó:
ïîõîäæåííÿ â³ä äåðæàâè; îïîñåðåäêóâàííÿ ÷åðåç ïðîöåñ ä³ÿëüíîñò³ îðãàí³â ïóáë³÷-
íîãî àäì³í³ñòðóâàííÿ; çä³éñíåííÿ ÷åðåç éîãî ñêëàäîâ³ ïðàâîâîãî âïëèâó íà â³äíîñè-
íè, ùî âèíèêàþòü ó ïðîöåñ³ äåðæàâíîãî óïðàâë³ííÿ; ñïðÿìîâàí³ñòü íà çàáåçïå÷åííÿ
äîñÿãíåííÿ ñóñï³ëüíî-äåðæàâíîãî ðåçóëüòàòó; çä³éñíåííÿ âïëèâó íà ñóñï³ëüí³
â³äíîñèíè ó ïåâí³é ñôåð³ çà äîïîìîãîþ àäì³í³ñòðàòèâíî-ïðàâîâî¿ ôîðìè; ïåâíà
ñòðóêòóðîâàí³ñòü. ßê çàçíà÷àº Í.Ï. Òèíäèê, ñòðóêòóðîâàí³ñòü àäì³í³ñòðàòèâíî-
ïðàâîâîãî ìåõàí³çìó – öå éîãî óí³âåðñàëüíà îçíàêà, àäæå êîæíèé ñîö³àëüíèé ìå-
õàí³çì ìàº ïåâíó ñòðóêòóðó, ùî ñêëàäàºòüñÿ ³ç ñóêóïíîñò³ åëåìåíò³â, ÿê³ º âçàºìî-
îáóìîâëåíèìè òà âçàºìîçàëåæíèìè [2, ñ. 29].

Â³äïîâ³äíî àäì³í³ñòðàòèâíî-ïðàâîâèé ìåõàí³çì âêëþ÷àº: ñèñòåìó ñóá’ºêò³â;
àäì³í³ñòðàòèâíî-ïðàâîâ³ íîðìè, ÿê³ ðåãëàìåíòóþòü ïðàâèëà ïîâåä³íêè òà ñïåöèô³êó
ðåàë³çàö³¿ ñóá’ºêòàìè ñâî¿õ ïîâíîâàæåíü; ïðàâîâ³ ïðèíöèïè òà ïðàâîâ³ ãàðàíò³¿
òàêî¿ ä³ÿëüíîñò³; àäì³í³ñòðàòèâíî-ïðàâîâ³ ôîðìè òà ìåòîäè ðåàë³çàö³¿ ôóíêö³é
äåðæàâè ó ïåâí³é ñôåð³; ïðàâîâ³äíîñèíè, â ÿêèõ â³äáóâàºòüñÿ ïåðåâåäåííÿ ïðèïèñ³â,
ùî ì³ñòÿòüñÿ â íîðìàòèâíî-ïðàâîâèõ àêòàõ, ó ïðàêòè÷íó ïëîùèíó. Â ðîáîòàõ
äåÿêèõ àâòîð³â äî åëåìåíò³â öüîãî ìåõàí³çìó âêëþ÷àþòüñÿ òàêîæ ñòàä³¿ çàáåçïå-
÷åííÿ, þðèäè÷í³ ôàêòè, àêòè çàñòîñóâàííÿ íîðì ïðàâà [3, ñ. 402–403], ðåñóðñíà
ñêëàäîâà (êàäðîâå, ³íôîðìàö³éíå, ìàòåð³àëüíå, òåõí³÷íå çàáåçïå÷åííÿ òîùî) [4, ñ. 50],
àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü [5, ñ. 64–65] òîùî. ß.Â. Ëàçóð ââàæàº, ùî òàê
çâàí³ ôóíêö³îíàëüí³ ñêëàäîâ³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó, äî ÿêèõ íàëåæàòü
ïðàâîâà ñâ³äîì³ñòü òà ïðàâîâà êóëüòóðà, þðèäè÷í³ ôàêòè, çàêîíí³ñòü, àêòè òëóìà÷åííÿ
òà àêòè çàñòîñóâàííÿ íîðì ïðàâà, íå º îáîâ’ÿçêîâèìè åëåìåíòàìè çàçíà÷åíîãî
ìåõàí³çìó, îäíàê âîíè çíà÷íî âïëèâàþòü íà éîãî åôåêòèâí³ñòü [3, ñ. 405].

Íàâåäåí³ âèùå âëàñòèâîñò³ òà ñòðóêòóðà áóäóòü õàðàêòåðíèìè ³ äëÿ àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿,
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ÿêèé â³äïîâ³äíî ÿâëÿòèìå ñîáîþ âïîðÿäêîâàíó ñóêóïí³ñòü âçàºìîïîâ’ÿçàíèõ
åëåìåíò³â ðåàë³çàö³¿ àäì³í³ñòðàòèâíî-ïðàâîâèìè çàñîáàìè ôóíêö³é äåðæàâè ùîäî
çàáåçïå÷åííÿ ïðàâ ä³òåé, ÿê³ ïåðåáóâàþòü ó ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ òà ïðå-
âåíö³¿ äåâ³àíòíèõ ïðîÿâ³â ñåðåä íåïîâíîë³òí³õ, ùî óòâîðþþòü éîãî ñòðóêòóðó ³
îð³ºíòîâàí³ íà äîñÿãíåííÿ çàçíà÷åíèõ çàâäàíü ³íñòèòóòó þâåíàëüíî¿ þñòèö³¿. Òàêèé
ìåõàí³çì º ñòðóêòóðíèì åëåìåíòîì äåðæàâíî-ïðàâîâîãî ìåõàí³çìó â ÷àñòèí³ ðåà-
ë³çàö³¿ óïðàâë³íñüêî¿ ôóíêö³¿ äåðæàâè ùîäî çàáåçïå÷åííÿ ïðàâ äèòèíè òà ïðîòèä³¿
þâåíàëüíèì ïðàâîïîðóøåííÿì îäíî÷àñíî.

Á³ëüø ñêëàäíèì çàâäàííÿì º âèîêðåìëåííÿ ó ìåõàí³çì³ çàáåçïå÷åííÿ
ôóíêö³îíóâàííÿ ñèñòåìè þâåíàëüíî¿ þñòèö³¿ ñàìå àäì³í³ñòðàòèâíî-ïðàâîâîãî êîì-
ïîíåíòó. Äîö³ëüíî íàãîëîñèòè, ùî ñàìå çàâäÿêè àäì³í³ñòðàòèâíî-ïðàâîâ³é ñêëàäîâ³é
ìåõàí³çìó ïðàâîâîãî ðåãóëþâàííÿ çä³éñíþºòüñÿ ïðàâîâèé âïëèâ äåðæàâè íà â³ä-
íîñèíè, ùî âèíèêàþòü ó ïðîöåñ³ ðåàë³çàö³¿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ïåâí³é
ñôåð³. Òàêèé âïëèâ äîö³ëüíî óâèðàçíèòè é ó ñôåð³ ôóíêö³îíóâàííÿ þâåíàëüíî¿
þñòèö³¿. Àäì³í³ñòðàòèâíî-ïðàâîâèé ìåõàí³çì çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ
þâåíàëüíî¿ þñòèö³¿ çóìîâëþº íàñàìïåðåä ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí çà
ó÷àñòþ íîðì àäì³í³ñòðàòèâíîãî ïðàâà, ÿê³ ì³ñòÿòüñÿ ó çàêîíîäàâ÷èõ òà ï³äçàêîííèõ
íîðìàòèâíî-ïðàâîâèõ àêòàõ. Òàêèì ÷èíîì, óòâîðþþòüñÿ àäì³í³ñòðàòèâí³ ïðàâî-
â³äíîñèíè, ÿê³ â ìåõàí³çì³ ïðàâîâîãî çàáåçïå÷åííÿ ïðàâ ä³òåé º çàñîáîì “ïåðå-
âåäåííÿ” çàãàëüíèõ ðîçïîðÿäæåíü þðèäè÷íèõ íîðì ó ïëîùèíó ñóá’ºêòèâíèõ ïðàâ
³ îáîâ’ÿçê³â äëÿ ó÷àñíèê³â öèõ â³äíîñèí [6, ñ. 395; 4, ñ. 39]. Âèð³øàëüíîþ îñîáëè-
â³ñòþ òàêèõ â³äíîñèí º òå, ùî îäí³ºþ ç³ ñòîð³í çàâæäè º íîñ³é þðèäè÷íî-âëàäíèõ
ïîâíîâàæåíü (ùî íàäàº ¿ì õàðàêòåðó ïóáë³÷íîãî óïðàâë³ííÿ – Ì. Â.) ùîäî ³íøèõ
ñóá’ºêò³â [7, ñ. 177–178]. Âèçíà÷àþ÷è ó ñòðóêòóð³ ïóáë³÷íîãî ïðàâà àäì³í³ñòðàòèâíå
ïðàâî ÿê îäíó ç ãîëîâíèõ ãàëóçåé ïðàâà ðåãóëÿòèâíîãî, â÷åí³ íàãîëîøóþòü íà
éîãî ³ìïåðàòèâíîìó õàðàêòåð³ âïëèâó (çà äîïîìîãîþ ïðèïèñ³â) íà ñóñï³ëüí³
â³äíîñèíè çà ó÷àñòþ äåðæàâè, à òàêîæ ì³æ ñóá’ºêòàìè, ùî º ô³ãóðàíòàìè äåðæàâè,
àáî çíàõîäÿòüñÿ ó âçàºìèíàõ âëàäè òà ï³äïîðÿäêóâàííÿ [8, ñ. 10]. Â àäì³í³ñòðàòèâíî-
ïðàâîâ³é íàóö³ çà âèêîíóâàíèìè ôóíêö³ÿìè âèä³ëÿþòü ðåãóëÿòèâí³ òà ïðàâî-
îõîðîíí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè [7, ñ. 182].

Ïåðø³ (ðåãóëÿòèâí³) àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè ïîâ’ÿçàí³ ç ðåàë³çà-
ö³ºþ, óìîâíî êàæó÷è, “ïîçèòèâíî¿” ôóíêö³¿ àäì³í³ñòðàòèâíîãî ïðàâà ó çàçíà÷åí³é
ñôåð³. Â ìåæàõ àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ
þâåíàëüíî¿ þñòèö³¿ äî òàêèõ â³äíîñèí íàëåæèòü: âèçíà÷åííÿ çàõèñíèõ ìåõàí³çì³â
ùîäî ä³òåé; âñòàíîâëåííÿ ïðàâèë ïîâîäæåííÿ ç ïåâíèìè êàòåãîð³ÿìè ä³òåé, îê-
ðåìèõ âèä³â ïðîâàäæåíü; îðãàí³çàö³ÿ òà ðåàë³çàö³ÿ ñîö³àëüíî-ïñèõîëîã³÷íîãî ñóïðî-
âîäæåííÿ ä³òåé, ÿê³ ïåðåáóâàþòü ó ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ; çá³ð, ïåðåâ³ðêà,
óçàãàëüíåííÿ òà íàêîïè÷åííÿ ³íôîðìàö³¿, ùî ñòàíîâèòü ïóáë³÷íèé ³íòåðåñ äëÿ
çàáåçïå÷åííÿ ïðàâ ä³òåé; ðåºñòðàö³éíà ä³ÿëüí³ñòü, à òàêîæ îðãàí³çàö³ÿ òà âåäåííÿ
ñòàòèñòè÷íèõ, àíàë³òè÷íèõ òà ³íøèõ îáë³ê³â ó ñôåð³ þâåíàëüíî¿ þñòèö³¿; îðãàí³çà-
ö³éíå òà ôîðìàëüíå âò³ëåííÿ âèìîãè äî ñïåö³àë³çàö³¿ òà ï³äãîòîâêè êàäð³â äëÿ
îðãàí³â (¿õ ïîñàäîâèõ îñ³á), ÿê³ âçàºìîä³þòü ç ä³òüìè, ùî ïåðåáóâàþòü ó “êîíôë³êò³”
ç çàêîíîì; îðãàí³çàö³ÿ ðîáîòè àïàðàòó óïðàâë³ííÿ äåðæàâíèõ îðãàí³â – ñóá’ºêò³â
þâåíàëüíî¿ þñòèö³¿; êåð³âíèöòâî íèæ÷èìè ñòðóêòóðàìè â ³ºðàðõ³¿ îäíîãî â³äîìñòâà
òà îðãàí³çàö³ÿ âçàºìîä³¿ ì³æ íåçàëåæíèìè îäíà â³ä îäíî¿ ³íñòèòóö³ÿìè þâåíàëüíî¿
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þñòèö³¿; ðîáîòà ç³ çâåðíåííÿìè ô³çè÷íèõ òà þðèäè÷íèõ îñ³á; äîêóìåíòîîá³ã;
îðãàí³çàö³ÿ ñèñòåìíîãî íàóêîâîãî òà åêñïåðèìåíòàëüíîãî çàáåçïå÷åííÿ ôóíêö³î-
íóâàííÿ ñèñòåìè þâåíàëüíî¿ þñòèö³¿; îðãàí³çàö³ÿ ô³íàíñîâîãî òà ìàòåð³àëüíî-
òåõí³÷íîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ ñóá’ºêò³â þâåíàëüíî¿ þñòèö³¿ òîùî.

Ö³íí³ñòü àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó ³ éîãî çì³ñòó ïîëÿãàº ó
âèíèêíåíí³ ï³ä éîãî âïëèâîì íåîáõ³äíèõ ðåàëüíèõ óìîâ äëÿ ðåàë³çàö³¿ äåÿêèõ
³íøèõ âèä³â êîìïåòåíö³¿ äåðæàâíèõ îðãàí³â (¿õ ïîñàäîâèõ îñ³á), çîêðåìà ó êðèì³-
íàëüíî-ïðàâîâèõ, êðèì³íàëüíî-ïðîöåñóàëüíèõ ïðàâîâ³äíîñèíàõ. Ç öèâ³ëüíèì ñóäî-
÷èíñòâîì, ïîâ’ÿçàí³ ïèòàííÿ îï³êè òà ï³êëóâàííÿ, ïîçáàâëåííÿ áàòüê³âñüêèõ ïðàâ,
çàõèñòó ìàéíîâèõ òà íåìàéíîâèõ (íàïðèêëàä, óñèíîâëåííÿ) ïðàâ òà ³íòåðåñ³â íå-
ïîâíîë³òí³õ îñ³á òîùî. ×àñòî íåîáõ³äí³ñòü âèð³øåííÿ öèõ ïèòàíü âèíèêàº ï³ä ÷àñ
çä³éñíåííÿ êðèì³íàëüíèõ ïðîâàäæåíü ùîäî íåïîâíîë³òí³õ, àáî êðèì³íàëüíèõ
ïðîâàäæåíü çà ôàêòîì ä³ÿíü, ó ÿêèõ çàêîíîì Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³-
äàëüí³ñòü îêðåìî ïåðåäáà÷åíî çàõèñò ïðàâ ³ ñâîáîä íåïîâíîë³òíüî¿ îñîáè. Òàê,
óñèíîâëåííÿ ä³òåé ïðîâîäèòüñÿ íà ï³äñòàâ³ ð³øåííÿ ñóäó (â³äïîâ³äíî äî íîðì
ãë. 5 Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè), àëå ïåðåäáà÷àº ðåòåëüíó
ïîïåðåäíþ ï³äãîòîâ÷ó ïðîöåäóðó (âåäåííÿ îáë³êó ä³òåé, ÿê³ ìîæóòü áóòè óñèíîâëåí³,
îáñòåæåííÿ ñîö³àëüíèõ óìîâ ïîòåíö³éíèõ óñèíîâèòåë³â, ï³äãîòîâêà äîêóìåíò³â
äëÿ ïîäàííÿ äî ñóäó òîùî), ÿêà çä³éñíþºòüñÿ ï³äðîçä³ëàìè ñëóæáè ó ñïðàâàõ
ä³òåé ì³ñöåâèõ äåðæàäì³í³ñòðàö³é çà íîðìàìè àäì³í³ñòðàòèâíîãî ïðàâà. Òîáòî ó
ñôåð³ þâåíàëüíî¿ þñòèö³¿ çàâäÿêè ïåâíèì àäì³í³ñòðàòèâíî-ïðàâîâèì ôîðìàì
ìîæóòü áóòè ðåàë³çîâàí³ íå ëèøå àäì³í³ñòðàòèâí³ íîðìàòèâè, à é îêðåì³ ïîëîæåííÿ
òà ãàðàíò³¿ êðèì³íàëüíîãî ÷è öèâ³ëüíîãî ïðàâîñóääÿ ùîäî ä³òåé àáî íà çàõèñò
ä³òåé. Íàâ³òü ó êîíòåêñò³ ðåàãóâàííÿ äåðæàâè íà ñóñï³ëüíî íåáåçïå÷í³ ïðîÿâè ç
áîêó ä³òåé, ó çàãàëüíîìó ìåõàí³çì³ þâåíàëüíî¿ þñòèö³¿ (ïîâ’ÿçàíîãî ç ïðàâîñóääÿì),
çàñíîâàíîìó íà íîðìàõ êðèì³íàëüíîãî, êðèì³íàëüíî-ïðîöåñóàëüíîãî ïðàâà, îáî-
â’ÿçêîâî ïðèñóòí³ åëåìåíòè àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó, ÿê³ âèêîíóþòü
çàáåçïå÷óâàëüíó (ñåðâ³ñíó) àáî êîìóí³êàòèâíó ðîë³. Îòæå, ìåõàí³çì àäì³í³ñòðà-
òèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿ ïðåäñòàâëÿº
ñîáîþ ñèñòåìó çàñîá³â, ÿê³ º ñêëàäîâîþ âïëèâó åëåìåíò³â ÿê àäì³í³ñòðàòèâíî¿ ãà-
ëóç³ ïðàâà, òàê é ³íøèõ (êðèì³íàëüíîãî ïðîöåñóàëüíîãî, öèâ³ëüíîãî ïðîöåñóàëü-
íîãî) íà ñóñï³ëüí³ â³äíîñèíè òà âñòàíîâëþâàí³ ¿õ íîðìàìè ãàðàíò³¿ ðåàë³çàö³¿,
îõîðîíè òà çàõèñòó ïðàâ ³ íàéêðàùèõ ³íòåðåñ³â äèòèíè. Äî òîãî æ ôóíêö³¿ àäì³-
í³ñòðàòèâíîãî ïðàâà ñïðÿìîâóþòüñÿ íå ëèøå íà àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè
òåïåð³øíüîãî ÷àñó, à é íà îïòèìàëüí³ ìåæ³ ôóíêö³îíóâàííÿ é ðîçâèòêó ïðàâîâ³ä-
íîñèí ÿê àäì³í³ñòðàòèâíî-ïðàâîâèõ, òàê é ³íøèõ ãàëóçåé ïðàâà â ìàéáóòíüîìó,
ùî çóìîâëþº ñó÷àñíó ïåðñïåêòèâíó ñïðÿìîâàí³ñòü àäì³í³ñòðàòèâíî-ïðàâîâîãî
ìåõàí³çìó.

Ïðàâîîõîðîíí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ ïðàâîâ³äíîñèíè ïîâ’ÿçàí³ ç ðåàë³çà-
ö³ºþ ïðàâîîõîðîííî¿ ôóíêö³¿ àäì³í³ñòðàòèâíîãî ïðàâà òà ñïðÿìîâàí³ íà îõîðîíó,
çàõèñò ïóáë³÷íèõ ³íòåðåñ³â äåðæàâè, ñóñï³ëüñòâà, îêðåìèõ þðèäè÷íèõ òà ô³çè÷íèõ
îñ³á â³ä ïðîòèïðàâíèõ ïîñÿãàíü ç áîêó íåïîâíîë³òí³õ äåë³íêâåíò³â, à òàêîæ îõîðîíó,
çàõèñò ³ â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ñàìèõ ä³òåé, çàïîá³ãàííÿ òàêèì ïðîÿâàì
øëÿõîì çàñòîñóâàííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñîá³â. Äî ¿õ ÷èñëà â÷åí³ â³äíîñÿòü
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àäì³í³ñòðàòèâíî-äåë³êòí³ òà ïðåâåíòèâí³ â³äíîñèíè [7, ñ. 182]. Öå ö³ëêîì õàðàêòåðíî
³ äëÿ ïðàâîîõîðîííèõ ïðàâîâ³äíîñèí ó ñôåð³ þâåíàëüíî¿ þñòèö³¿.

Â³äïîâ³äíî, äî ñôåðè ä³¿ þâåíàëüíî¿ þñòèö³¿, âðàõîâóþ÷è îñîáëèâîñò³ óê-
ðà¿íñüêîãî çàêîíîäàâñòâà, àâòîìàòè÷íî ñë³ä âêëþ÷èòè ñèòóàö³¿ çä³éñíåííÿ ïðà-
âîñóääÿ ùîäî ä³òåé, ÿê³ â÷èíèëè àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, à òàêîæ ³íø³
àñïåêòè, ùî ðåãóëþþòüñÿ â³äïîâ³äíèì çàêîíîäàâñòâîì, íàïðèêëàä, ìîæëèâ³ñòü
ïåðåêëàäåííÿ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ (“òðàíñì³ñ³¿”) çà ïðîòèïðàâí³ ä³¿ íåïîâ-
íîë³òí³õ íà ³íøèõ îñ³á (áàòüê³â àáî îñ³á, ùî ¿õ çàì³íþþòü) – ÷àñòèíè 2 òà 3 ñò. 184
ÊÓïÀÏ, àäì³í³ñòðàòèâíî-ïðàâîâ³ òà äèñöèïë³íàðí³ çàõîäè ðåàãóâàííÿ íà òàê çâàí³
“ñòàòóñí³ ïîðóøåííÿ” (ä³¿, ÿê³ ðîçãëÿäàþòüñÿ ïîðóøåííÿìè âèêëþ÷íî ó ðàç³ â÷è-
íåííÿ ¿õ ä³òüìè ³ íå òÿãíóòü àí³ êðèì³íàëüíî¿, àí³ àäì³í³ñòðàòèâíî¿ êàðàíîñò³, íà-
ïðèêëàä, ïðîãóëè çàíÿòü, ïîðóøåííÿ âíóòð³øíüîãî ðîçïîðÿäêó òà ïðàâèë ïîâå-
ä³íêè ó íàâ÷àëüíèõ çàêëàäàõ, ïàë³ííÿ òîùî), ïðîÿâè “íåñòàíäàðòíî¿” ïîâåä³íêè ç
áîêó íåïîâíîë³òí³õ äåâ³àíò³â (îñ³á, ùî ìàþòü òàê çâàí³ “ïñèõ³÷í³ ïîòðåáè”) [9, ñ. 52].
Çíà÷íèé ìàñèâ þâåíàëüíî¿ þñòèö³¿ (ó øèðîêîìó ¿¿ ðîçóì³íí³) – öå ïðîô³ëàêòèêà
ïðè÷èí òà óìîâ äåâ³àö³¿ ä³òåé. Çàçíà÷èìî, ùî êîìïëåêñ ïðåâåíòèâíèõ çàõîä³â ïå-
ðåâàæíî ðåàë³çóºòüñÿ â ìåæàõ àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó. Êð³ì ïðåâåíö³¿
ïðàâîîõîðîíí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè ó ñôåð³ þâåíàëüíî¿ þñòèö³¿
âêëþ÷àþòü ùå êîìïëåêñ çàõîä³â ³ç âèêîíàííÿ ïðèìóñîâèõ çàõîä³â âèõîâíîãî õà-
ðàêòåðó, ïðîâåäåííÿ ðåñîö³àë³çàö³¿ òà ðå³íòåãðàö³¿ íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â.

Ââàæàºìî, ùî ³ç çàçíà÷åíèìè âèùå âèäàìè àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí
êîðåëþþòüñÿ é îñíîâí³ ôóíêö³¿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ
ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿, äî ÿêèõ âî÷åâèäü ñë³ä â³äíåñòè: à) ðåãóëÿòèâíó
ôóíêö³þ, ó ñêëàä³ ÿêî¿ äîäàòêîâî ìîæíà âèä³ëèòè: çàáåçïå÷óâàëüíó, êîìóí³êàòèâíó
òà ïåðñïåêòèâíó ï³äôóíêö³¿; á) ïðàâîîõîðîííó, ó ñêëàä³ ÿêî¿ äîäàòêîâî ìîæíà âè-
ä³ëèòè: àäì³í³ñòðàòèâíî-äåë³êòíó; ïðåâåíòèâíó òà ðåñîö³àë³çàö³éíó (ðå³íòåãðàö³éíó)
ï³äôóíêö³¿.

Ñë³ä çàçíà÷èòè, ùî ó ïðàâîâ³é íàóö³ ³ ñåðåä ôóíêö³é êðèì³íàëüíîãî ïðàâà
(ÿêå òàêîæ âõîäèòü äî ñòðóêòóðè ïóáë³÷íîãî ïðàâà) âèä³ëÿþòü îõîðîííó òà ðå-
ãóëÿòèâíó ôóíêö³¿. Ïðîòå íà â³äì³íó â³ä àäì³í³ñòðàòèâíî-ïðàâîâèõ, âèíèêíåííÿ
êðèì³íàëüíî-ïðàâîâèõ â³äíîñèí ó ñôåð³ þâåíàëüíî¿ þñòèö³¿ çàâæäè ïîâ’ÿçàíî ç
ôàêòîì êðèì³íàëüíîãî ïðàâîïîðóøåííÿ (íàâ³òü ó âèïàäêó ãîòóâàííÿ äî éîãî
â÷èíåííÿ ÷è éîãî çàâ÷àñíîãî ïðèïèíåííÿ).

Â³äïîâ³äíî, ïðîâåäåíèé ó ö³é ÷àñòèí³ äîñë³äæåííÿ íàóêîâèé àíàë³ç äàº ï³ä-
ñòàâè çâåðíóòè óâàãó íà òàê³ âëàñòèâîñò³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó ó
ñôåð³ ôóíêö³îíóâàííÿ þâåíàëüíî¿ þñòèö³¿: 1) ïîõîäèòü â³ä äåðæàâè òà îáóìîâëåíèé
íåîáõ³äí³ñòþ ðåàë³çàö³¿ ¿¿ ôóíêö³é ç ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ þâåíàëüíî¿
þñòèö³¿; 2) îïîñåðåäêîâóºòüñÿ ÷åðåç ïðîöåñè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ òà
àäì³í³ñòðàòèâíî-äåë³êòíî¿ ä³ÿëüíîñò³ îðãàí³â ñóäó, ïðîêóðàòóðè, äîñóäîâîãî ðîç-
ñë³äóâàííÿ ³íøèõ îðãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ùîäî ðåàë³çàö³¿ çàâäàíü
çàáåçïå÷åííÿ ïðàâ äèòèíè â ìåæàõ àäì³í³ñòðàòèâíî-ïðîöåäóðíî¿ òà àäì³í³ñòðàòèâíî-
þðèñäèêö³éíî¿ êîìïåòåíö³¿ öèõ ñóá’ºêò³â; 3) ÷åðåç éîãî ñêëàäîâ³ çä³éñíþºòüñÿ
ïðàâîâèé âïëèâ íà â³äíîñèíè, ùî âèíèêàþòü ó ïðîöåñ³ ðåàë³çàö³¿ íå ëèøå âèêî-
íàâ÷î¿ âëàäè â äåðæàâ³, à é ïðàâîñóääÿ ó ñïðàâàõ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðó-
øåííÿ ó ñôåð³ ïðåâåíö³¿ òà ïðàâîâî¿ ðåàêö³¿ äåðæàâè íà ïðîòèïðàâíó ïîâåä³íêó
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íåïîâíîë³òí³õ, ³íø³ ïðîÿâè íåãàòèâíî¿ äåâ³àö³¿ ç ¿õ áîêó, à òàêîæ çàáåçïå÷åííÿ
ïðàâ ä³òåé, ÿê³ îïèíèëèñÿ (ïåðåáóâàþòü) ó ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ (ó ñôå-
ð³ þâåíàëüíî¿ þñòèö³¿); 4) ó ïðîöåñ³ çä³éñíåííÿ ïðàâîñóääÿ ùîäî ä³òåé (êðèì³íàëü-
íîãî) ÷è äëÿ ä³òåé (öèâ³ëüíîãî) àäì³í³ñòðàòèâíî-ïðàâîâèé ìåõàí³çì âèêîíóº äî-
ïîì³æí³ ðîë³ (çàáåçïå÷óâàëüíó òà êîìóí³êàòèâíó); 5) ñïðÿìîâàíèé íà çàáåçïå÷åííÿ
äîñÿãíåííÿ êîíêðåòíîãî ñóñï³ëüíî-äåðæàâíîãî ðåçóëüòàòó (ñïðèÿííÿ â çä³éñíåíí³
òà çàõèñò³ ñóá’ºêòèâíèõ ïðàâ, ñâîáîä, çàêîííèõ ³íòåðåñ³â ä³òåé, óðàõóâàííÿ ï³ä ÷àñ
çä³éñíåííÿ ïðàâîñóääÿ ùîäî íèõ ÷è äëÿ íèõ íàéêðàùèõ çàêîííèõ ³íòåðåñ³â îñòàíí³õ;
îðãàí³çàö³ÿ åôåêòèâíî¿ çîâí³øíüî¿ âçàºìîä³¿ òà âíóòð³øíüî¿ ä³ÿëüíîñò³ ç âèêîíàííÿ
ïîêëàäåíèõ íà êîíêðåòíîãî ñóá’ºêòà ñèñòåìè þâåíàëüíî¿ þñòèö³¿ çàâäàíü ³ ôóíêö³é
òîùî); 6) ³ñíóº ó âèãëÿä³ âçàºìîïîâ’ÿçàíî¿ ñóêóïíîñò³ ìàòåð³àëüíèõ ³ ïðîöåñóàëüíèõ
þðèäè÷íèõ çàñîá³â òà ñïîñîá³â (þðèäè÷íèõ òåõíîëîã³é), ÿê³ ìàþòü àäì³í³ñòðàòèâíî-
ïðàâîâó ôîðìó îïîñåðåäêóâàííÿ; 7) ñèñòåìà öèõ ïðàâîâèõ çàñîá³â îðãàí³çîâàíà
òàêèì ÷èíîì, ùî äîçâîëÿº óïîâíîâàæåíèì ñóá’ºêòàì ïîñë³äîâíî òà åôåêòèâíî
çä³éñíþâàòè ñâîþ ä³ÿëüí³ñòü ùîäî âèêîíàííÿ çàâäàíü þâåíàëüíî¿ þñòèö³¿ çà äî-
ïîìîãîþ çàõîä³â îðãàí³çàö³éíî-ïðàâîâîãî õàðàêòåðó òà çàõîä³â àäì³í³ñòðàòèâíîãî
ïðèìóñó; 8) íà â³äì³íó â³ä êðèì³íàëüíî-ïðàâîâîãî ìåõàí³çìó íå îáîâ’ÿçêîâî îáó-
ìîâëåíèé ôàêòîì êðèì³íàëüíîãî ÷è ³íøîãî ïðîòèïðàâíîãî ä³ÿííÿ, â³äòàê ìàº íå
ëèøå ðåòðîñïåêòèâíèé, à é ïðåâåíòèâíèé õàðàêòåð ôóíêö³îíóâàííÿ; 9) íà â³äì³íó
â³ä öèâ³ëüíî-ïðàâîâîãî ìåõàí³çìó íå çàâæäè îáóìîâëåíèé çàõèñòîì ïðàâ òà ³íòåðåñ³â
ä³òåé ó ñóäîâîìó ïîðÿäêó, à ïåðåäáà÷àº é ³íø³ ïîçàñóäîâ³ ôîðìè çàáåçïå÷åííÿ ¿õ
ïðàâ; 10) õàðàêòåðèçóºòüñÿ ñó÷àñíî-ïåðñïåêòèâíîþ ñïðÿìîâàí³ñòþ ïðàâîâîãî âïëè-
âó; 11) ìàº ïåâíó ñòðóêòóðó.

Äî ñòðóêòóðè àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó çàáåçïå÷åííÿ ôóíêö³îíó-
âàííÿ þâåíàëüíî¿ þñòèö³¿ âõîäÿòü òàê³ ñêëàäîâ³: ³íñòèòóö³éíà: ñèñòåìà ñóá’ºêò³â
þâåíàëüíî¿ þñòèö³¿; íîðìàòèâíà: àäì³í³ñòðàòèâíî-ïðàâîâ³ íîðìè, ÿê³ ðåãëàìåí-
òóþòü ïðàâèëà ïîâåä³íêè òà ñïåöèô³êó ðåàë³çàö³¿ ñóá’ºêòàìè þâåíàëüíî¿ þñòèö³¿
ñâî¿õ ïîâíîâàæåíü; ïðàâîâ³ ïðèíöèïè òà ïðàâîâ³ ãàðàíò³¿ òàêî¿ ä³ÿëüíîñò³; ôóíêö³î-
íàëüíà: àäì³í³ñòðàòèâíî-ïðàâîâ³ ôîðìè òà ìåòîäè ðåàë³çàö³¿ ôóíêö³é äåðæàâè ó
ñôåð³ þâåíàëüíî¿ þñòèö³¿; àêòè çàñòîñóâàííÿ íîðì ïðàâà ó ñôåð³ þâåíàëüíî¿ þñ-
òèö³¿; þâåíàëüí³ òåõíîëîã³¿; ïðàâîâ³äíîñèíè, â ÿêèõ â³äáóâàºòüñÿ ïåðåâåäåííÿ
ïðèïèñ³â, ùî ì³ñòÿòüñÿ â íîðìàòèâíî-ïðàâîâèõ àêòàõ, ó ïðàêòè÷íó ïëîùèíó;
þðèäè÷í³ ôàêòè; ïðàâîâà ñâ³äîì³ñòü òà ïðàâîâà êóëüòóðà; àäì³í³ñòðàòèâíà â³äïîâ³-
äàëüí³ñòü ÿê ñêëàäîâà àäì³í³ñòðàòèâíîãî ïðèìóñó, ùî çàñòîñîâóºòüñÿ ó âèïàäêó
ïîðóøåííÿ íîðì ÷èííîãî çàêîíîäàâñòâà; ðåñóðñíà: êàäðîâå, ³íôîðìàö³éíå, íàóêîâî-
³ííîâàö³éíå, ìàòåð³àëüíî-òåõí³÷íå çàáåçïå÷åííÿ ä³ÿëüíîñò³ ñóá’ºêò³â þâåíàëüíî¿
þñòèö³¿.

Îòðèìàí³ òà âèñâ³òëåí³ ó ö³é ñòàòò³ íàóêîâ³ ðåçóëüòàòè ñòâîðþþòü ï³ä´ðóíòÿ
äëÿ ïîãëèáëåíîãî òà ñèñòåìíîãî âèâ÷åííÿ îñîáëèâîñòåé ñêëàäîâèõ öüîãî ìåõàí³çìó,
ùî ñòàíîâèòèìå ïðåäìåò íàøèõ ïîäàëüøèõ íàóêîâèõ ïîøóê³â.
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ADMINISTRATIVE AND LEGAL MECHANISM TO ENSURE THE 
FUNCTIONING OF JUVENILE JUSTICE 

The article emphasizes that the effectiveness of juvenile justice in the system of
ensuring the rights of children is practically embodied through the functioning of the
state legal mechanism. In the formation of the legal mechanism of the functioning of
the juvenile justice system, the study of the administrative and legal component
deserves special attention. The general characteristics of the administrative and legal
mechanism for ensuring the functioning of juvenile justice are clarified.

Within the administrative and legal mechanism of ensuring the functioning of
juvenile justice, regulatory and law enforcement relations have been allocated to the
functions performed. The basic functions of the administrative-legal mechanism correlate
with the outlined types of administrative-legal relations. It is established that the
mechanism of administrative and legal support of the functioning of juvenile justice
is a system of means, which is a component of the influence of elements of both the
administrative branch of law and others (criminal, criminal-procedural, civil-procedural)
on public relations and the guarantees of implementation, protection established by
their norms. and protecting the rights and best interests of the child. The value of
such a mechanism and its content lies in the emergence, under its influence, of the
necessary real conditions for the realization of some other types of competence of state
bodies (their officials), in particular in criminal legal, criminal procedural relations.
That is, in the field of juvenile justice, due to administrative and legal forms, not only
administrative norms but also certain provisions and guarantees of criminal (civil)
justice for children or for the protection of children can be implemented.

According to the results of the study, a unified structure of the administrative
and legal mechanism for ensuring the functioning of juvenile justice is presented, its
characteristic features are outlined, its place and its connection with other types of
this heterogeneous phenomenon are emphasized in the state legal mechanism for
ensuring children’s rights.

Keywords: child, child rights, child interests, ensuring, protection of rights,
security of rights, administrative relations, legal mechanism, juvenile justice.
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Çà¿÷êî Êîñòÿíòèí Â³êòîðîâè÷,
çäîáóâà÷ ÄÍÄ² ÌÂÑ Óêðà¿íè,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0001-5987-3197

ÑÓÁ’ªÊÒÈ ÏÓÁË²×ÍÎÃÎ ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß
Ó ÑÔÅÐ² ÇÂ’ßÇÊÓ Â ÓÊÐÀ¯Í²

Ó ñòàòò³ íà îñíîâ³ àíàë³çó ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ðîçãëÿíóòî ïè-
òàííÿ ùîäî âèçíà÷åííÿ îñíîâíèõ ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³
çâ’ÿçêó â Óêðà¿í³. Íàãîëîøåíî, ùî íà ñüîãîäí³ â Óêðà¿í³ ôóíêö³îíóº âåëèêà ê³ëüê³ñòü
ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ â ö³é ñôåð³, ùî ê³íåöü ê³íöåì ïðèçâîäèòü äî
îêðåìèõ íåãàòèâíèõ ÷èííèê³â, ÿê³ ãàëüìóþòü ðîçâèòîê çàçíà÷åíî¿ ñôåðè ÷åðåç
äóáëþâàííÿ ïîâíîâàæåíü òàêèõ ñóá’ºêò³â òà ïîòðåáóþòü óñóíåííÿ. Àâòîð çâåðòàº
óâàãó íà â³äñóòí³ñòü ºäèíî¿ ÷³òêî âèçíà÷åíî¿ ñèñòåìè ñóá’ºêò³â ïóáë³÷íîãî àä-
ì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³ òà íàìàãàºòüñÿ êëàñèô³êóâàòè âêàçàí³
ñóá’ºêòè íà â³äïîâ³äí³ ãðóïè.

Êëþ÷îâ³ ñëîâà: çâ’ÿçîê, òåëåêîìóí³êàö³¿, ïóáë³÷íå àäì³í³ñòðóâàííÿ, ñóá’ºêòè,
ðàä³î÷àñòîòíèé ðåñóðñ.

Ñó÷àñíèé ðîçâèòîê ð³çíèõ çàñîá³â, ùî çàáåçïå÷óþòü ìîæëèâ³ñòü îðãàí³çàö³¿
çâ’ÿçêó íà çíà÷í³é â³ääàëåí³é â³äñòàí³, ñïðèÿº çàáåçïå÷åííþ ôóíêö³îíóâàííÿ òà
ï³äíåñåííþ åêîíîì³êè êðà¿íè. Ç îãëÿäó íà öå, ïîñòàº àêòóàëüíå ïèòàííÿ ùîäî
ñòâîðåííÿ åôåêòèâíî¿ ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíî¿ ³íôðàñòðóêòóðè ÿê îäíîãî
ç îñíîâíèõ ôàêòîð³â ìàêñèìàëüíîãî çàäîâîëåííÿ ïîïèòó ñïîæèâà÷³â íà ïîñëóãè
ó ñôåð³ çâ’ÿçêó, ñòâîðåííÿ ñïðèÿòëèâèõ îðãàí³çàö³éíèõ òà åêîíîì³÷íèõ óìîâ äëÿ
çàëó÷åííÿ ³íâåñòèö³é, çá³ëüøåííÿ îáñÿã³â ïîñëóã òà ï³äâèùåííÿ ¿õ ÿêîñò³, ðîçâèòêó
òà ìîäåðí³çàö³¿ ìåðåæ çâ’ÿçêó. Äëÿ âïîðÿäêóâàííÿ çàçíà÷åíî¿ ä³ÿëüíîñò³ äåðæàâà
ñòâîðþº ñèñòåìó ñóá’ºêò³â, ùî çä³éñíþþòü ïóáë³÷íå àäì³í³ñòðóâàííÿ ö³º¿ ñôåðè.

Ïðîáëåìè ïðàâîâîãî ðåãóëþâàííÿ ó ñôåð³ çâ’ÿçêó ïðèâåðòàëè óâàãó òàêèõ
â÷åíèõ ÿê Â. Àâåð’ÿíîâ, Î. Àíäð³éêî, ². Àð³ñòîâà, Î. Áàíäóðêà, Þ. Áèòÿê, Í. Áîãóí,
Ð. Áîðîâêîâ, Â. Ãàðàùóê, Ñ. Ãóñàðîâ, Â. Äðåøïàê, ². Êîáçºâ, Â. Êîâàëüñüêà,
À. Êîìçþê, Ñ. Êóçí³÷åíêî, Ð. Ìåëüíèê, Î. Ìóçè÷óê, Â. Íåâÿäîâñüêèé, Î. Ïîë³íåöü,
Î. Òåð-Ñòåïàíÿí, Â. Øåñòàê òîùî. Ïðîòå áåðó÷è äî óâàãè äîðîáîê ïåðåë³÷åíèõ
íàóêîâö³â, ïèòàííÿ ùîäî ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â
Óêðà¿í³ âèñâ³òëåí³ ôðàãìåíòàðíî. Óêàçàíå ñâ³ä÷èòü ïðî àêòóàëüí³ñòü ö³º¿ ñòàòò³,
ìåòîþ ÿêî¿ º âèçíà÷åííÿ ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â
Óêðà¿í³.

Ïåðø í³æ ïåðåéòè äî àíàë³çó ïðàâîâèõ çàñàä ïóáë³÷íîãî àäì³í³ñòðóâàííÿ â
äîñë³äæóâàí³é ñôåð³, ñë³ä íàãîëîñèòè, ùî â òåîð³¿ äåðæàâè ³ ïðàâà ñóòí³ñòü ñóá’ºêòà
ïðàâà âèçíà÷àºòüñÿ ÷åðåç ñóêóïí³ñòü ÿêîñòåé, âèçíàíèõ àáî âñòàíîâëåíèõ çàêîíîì,
³ ÿêèì ñóá’ºêò ïîâèíåí âîëîä³òè äëÿ ó÷àñò³ â ïðàâîâ³äíîñèíàõ [1, ñ. 198].

© Zaichko Kostiantyn, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).9

82

Ç îãëÿäó íà öå, âàðòî ïîãîäèòèñÿ ç äóìêîþ ².Â. Ãèðåíêà, ÿêèé ï³äêðåñëþº,
ùî ñóá’ºêòàìè àäì³í³ñòðàòèâíîãî ïðàâà ìîæóòü áóòè: à) ³íäèâ³äóàëüí³ ñóá’ºêòè –
ô³çè÷í³ îñîáè, ÿê³ ïîä³ëÿþòüñÿ íà òàê³ ãðóïè: ãðîìàäÿíè, ³íîçåìö³ òà îñîáè áåç
ãðîìàäÿíñòâà, ô³çè÷í³ îñîáè ç ³íøèì ñïåö³àëüíèì ñòàòóñîì; á) êîëåêòèâí³ ñóá’ºêòè
(þðèäè÷í³ îñîáè): äåðæàâà, äåðæàâí³ îðãàíè òà óñòàíîâè, ãðîìàäñüê³ îá’ºäíàííÿ
òîùî [2, ñ. 86].

Â³äòàê, ñïðîáóºìî ðîçãëÿíóòè â³äïîâ³äí³ ñóá’ºêòè, ÿê³ çã³äíî ç ÷èííèì
çàêîíîäàâñòâîì çä³éñíþþòü â³ä ³ìåí³ äåðæàâè ïóáë³÷íå àäì³í³ñòðóâàííÿ ó ñôåð³
çâ’ÿçêó, à òàêîæ ïðîâàäÿòü ä³ÿëüí³ñòü ó ö³é ñôåð³ àáî º ñïîæèâà÷àìè â³äïîâ³äíèõ
ïîñëóã. Äî òàêèõ ñóá’ºêò³â ìîæíà â³äíåñòè äåðæàâó ÿê ñóá’ºêòà â³äïîâ³äíèõ ì³æ-
íàðîäíèõ â³äíîñèí (ó ò.÷. é ó äîñë³äæóâàí³é ñôåð³) òà äåðæàâó-÷ëåíà Ì³æíàðîäíîãî
ñîþçó åëåêòðîçâ’ÿçêó, êîòðà âèñòóïàº ÿê ñóá’ºêò âëàäè â îñîá³ äåðæàâíèõ îðãàí³â,
÷åðåç ÿê³ çä³éñíþº ôóíêö³¿, çîêðåìà, ³ ó ñôåð³ çâ’ÿçêó. Áåçïîñåðåäíüî ñèñòåìà òà-
êèõ îðãàí³â, ÿê³ íàä³ëåí³ â³äïîâ³äíèìè ïîâíîâàæåííÿìè ó äîñë³äæóâàí³é ñôåð³
àáî áåðóòü ó í³é ó÷àñòü, íàë³÷óº äîâîë³ âåëèêó ê³ëüê³ñòü, äî ÿêèõ ïåðåäîâñ³ì ìîæ-
íà â³äíåñòè Ïðåçèäåíòà Óêðà¿íè, Âåðõîâíó Ðàäó Óêðà¿íè òà Êàá³íåò Ì³í³ñòð³â Óêðà¿íè.

Ïðåçèäåíò Óêðà¿íè, â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè, º ãëàâîþ äåðæàâè
³ âèñòóïàº â³ä ¿¿ ³ìåí³, ïðè öüîìó âèçíà÷àþ÷è îñíîâí³ íàïðÿìè ¿¿ ä³ÿëüíîñò³ ³ç
çàõèñòó æèòòºâî âàæëèâèõ ³íòåðåñ³â îñîáèñòîñò³, ñóñï³ëüñòâà ³ äåðæàâè. Êð³ì
òîãî, â³í íå ò³ëüêè ï³äïèñóº çàêîíè, ïðèéíÿò³ Âåðõîâíîþ Ðàäîþ Óêðà¿íè, ÿê³, ó
òîìó ÷èñë³, ñòîñóþòüñÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó, àëå é íàä³ëåíèé
ïðàâîì âåòî ùîäî ïðèéíÿòèõ çàêîí³â; ïðèçíà÷àº íà ïîñàäè òà çâ³ëüíÿº ç ïîñàä
îêðåìèõ ïîñàäîâèõ îñ³á äåðæàâíèõ îðãàí³â, ó òîìó ÷èñë³ é òèõ, ÿê³ áåçïîñåðåäíüî
ñòîñóþòüñÿ âêàçàíî¿ ñôåðè (íàïðèêëàä, â³í ïðèçíà÷àº íà ïîñàäè òà çâ³ëüíÿº ç
ïîñàä ïîëîâèíó ñêëàäó Íàö³îíàëüíî¿ ðàäè Óêðà¿íè ç ïèòàíü òåëåáà÷åííÿ ³
ðàä³îìîâëåííÿ); çóïèíÿº ä³þ àêò³â Óðÿäó òîùî [3].

Íà îñíîâ³ òà íà âèêîíàííÿ Êîíñòèòóö³¿ ³ çàêîí³â Óêðà¿íè Ïðåçèäåíò âèäàº
â³äïîâ³äí³ óêàçè ³ ðîçïîðÿäæåííÿ, ÿê³ º îáîâ’ÿçêîâèìè äî âèêîíàííÿ íà òåðèòîð³¿
Óêðà¿íè. Òàê, íàïðèêëàä: 1) ç ìåòîþ ïðèñêîðåííÿ öèôðîâ³çàö³¿ ñóñï³ëüñòâà òà
âñ³õ ãàëóçåé åêîíîì³êè, âïðîâàäæåííÿ íîâ³òí³õ òåõíîëîã³é ó ñôåð³ òåëåêîìóí³êàö³é,
âèñîêîøâèäê³ñíîãî áåçïðîâ³äíîãî äîñòóïó äî ìåðåæ³ ²íòåðíåò Ïðåçèäåíòîì âèäàíî
Óêàç â³ä 17.05.2019 ¹ 242/2019 “Ïðî çàáåçïå÷åííÿ óìîâ äëÿ âïðîâàäæåííÿ ñèñòåìè
ðóõîìîãî (ìîá³ëüíîãî) çâ’ÿçêó ï’ÿòîãî ïîêîë³ííÿ”, ÿêèì ïîñòàíîâëåíî Óðÿäó
ðîçðîáèòè çà ó÷àñòþ Íàö³îíàëüíî¿ êîì³ñ³¿, ùî çä³éñíþº äåðæàâíå ðåãóëþâàííÿ ó
ñôåð³ çâ’ÿçêó òà ³íôîðìàòèçàö³¿, ³íøèõ çàö³êàâëåíèõ äåðæàâíèõ îðãàí³â òà çàòâåð-
äèòè ïëàí çàõîä³â íà 2019–2020 ðð. ùîäî âïðîâàäæåííÿ â Óêðà¿í³ ó 2020 ðîö³
ñèñòåìè ðóõîìîãî (ìîá³ëüíîãî) çâ’ÿçêó ï’ÿòîãî ïîêîë³ííÿ.

Çîêðåìà, íåîáõ³äíî íàãîëîñèòè, ùî Ãëàâà äåðæàâè íå ò³ëüêè âèäàº â³äïîâ³äí³
íîðìàòèâí³ äîêóìåíòè, àëå é çä³éñíþº êîíòðîëü çà ¿õ âèêîíàííÿì òà â³äïîâ³äí³ñòþ
¿õí³ì íîðìàì ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â. Äî òàêèõ êîíòðîëüíèõ ïîâíîâà-
æåíü âàðòî â³äíåñòè áåçïîñåðåäíº çä³éñíåííÿ ïðåçèäåíòñüêîãî êîíòðîëþ, ó÷àñòü
â óòâîðåíí³ â³äïîâ³äíèõ ³íñòèòóö³é, à òàêîæ ñòâîðåííÿ íîðì, ÿê³ ì³ñòÿòüñÿ â éîãî
óêàçàõ.

Áåçïîñåðåäíº óõâàëåííÿ äåðæàâíî¿ ïîë³òèêè òà çàêîíîäàâ÷å çàáåçïå÷åííÿ
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó çä³éñíþº Âåðõîâíà Ðàäà Óêðà¿íè
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(äàë³ – ÂÐÓ), ÿêà º ºäèíèì îðãàíîì çàêîíîäàâ÷î¿ âëàäè, óïîâíîâàæåíèì ïðèéìàòè
çàêîíè, ÿê³, çîêðåìà, ñòîñóþòüñÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó.
Êð³ì òîãî, íåîáõ³äíî ï³äêðåñëèòè, ùî ÂÐÓ ó ñâîºìó ñêëàä³ ìàº â³äïîâ³äí³ êîì³òåòè,
ÿê³, ç-ïîì³æ ³íøîãî, òàêîæ âèâ÷àþòü ïðîáëåìè çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ïóá-
ë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó, à ñàìå: 1) Êîì³òåò ç ïèòàíü öèôðîâî¿
òðàíñôîðìàö³¿, äî ïðåäìåòà â³äàííÿ ÿêîãî íàëåæàòü, çîêðåìà, öèôðîâà ³íäóñòð³ÿ
òà òåëåêîìóí³êàö³¿, ðàä³î÷àñòîòíèé ðåñóðñ, çàêîíîäàâ÷³ çàñàäè àäì³í³ñòðóâàííÿ,
ôóíêö³îíóâàííÿ òà âèêîðèñòàííÿ ìåðåæ³ ²íòåðíåò â Óêðà¿í³; 2) Êîì³òåò ç ïèòàíü
òðàíñïîðòó òà ³íôðàñòðóêòóðè, äî ïðåäìåòà â³äàííÿ ÿêîãî íàëåæàòü, çîêðåìà,
ïîøòîâèé çâ’ÿçîê, à òàêîæ êðèòè÷íà ³íôðàñòðóêòóðà, äî îá’ºêò³â ÿêî¿ âêëþ÷åíî
ï³äïðèºìñòâà òà óñòàíîâè òàêèõ ãàëóçåé ÿê ³íôîðìàö³éí³ òåõíîëîã³¿ òà òåëåêî-
ìóí³êàö³¿ (åëåêòðîíí³ êîìóí³êàö³¿).

Äî òîãî æ, ó ÂÐÓ äîâîë³ ÷àñòî â³äáóâàþòüñÿ â³äïîâ³äí³ ïàðëàìåíòñüê³ ñëóõàííÿ,
ó òîìó ÷èñë³ ç ïèòàíü, òàê ÷è ³íàêøå ïîâ’ÿçàíèõ ³ç ïóáë³÷íèì àäì³í³ñòðóâàííÿì
ó ñôåð³ çâ’ÿçêó. Òàê, íàïðèêëàä, 15.04.2020 áóëè ïðîâåäåí³ ïàðëàìåíòñüê³ ñëóõàííÿ
íà òåìó “Ê³áåðáåçïåêà, êðèòè÷íà ³íôðàñòðóêòóðà, åëåêòðîíí³ êîìóí³êàö³¿ â Óêðà¿í³:
ñòàí, ïðîáëåìè, øëÿõè ¿õ âèð³øåííÿ”.

Òàêèì ÷èíîì, ñë³ä ï³äêðåñëèòè, ùî ÂÐÓ º îäíèì ç îñíîâíèõ ñóá’ºêò³â ïóá-
ë³÷íîãî àäì³í³ñòðóâàííÿ â äîñë³äæóâàí³é ñôåð³, îñê³ëüêè ìàº ïîâíîâàæåííÿ ùîäî
ïðèéíÿòòÿ â³äïîâ³äíèõ çàêîíîäàâ÷èõ àêò³â, ïðîâåäåííÿ ð³çíîìàí³òíèõ çàõîä³â
(çàñ³äàíü, ïàðëàìåíòñüêèõ ñëóõàíü) òà ïàðëàìåíòñüêîãî êîíòðîëþ.

Ïðîâ³äíå ì³ñöå â ïóáë³÷íîìó àäì³í³ñòðóâàíí³ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³
òàêîæ â³ä³ãðàþòü îðãàíè âèêîíàâ÷î¿ âëàäè, ñèñòåìó ÿêèõ ñêëàäàþòü Êàá³íåò
Ì³í³ñòð³â Óêðà¿íè (äàë³ – ÊÌÓ), à òàêîæ öåíòðàëüí³ òà ì³ñöåâ³ îðãàíè âèêîíàâ÷î¿
âëàäè. Òàê, Óðÿä Óêðà¿íè ÿê âèùèé îðãàí âèêîíàâ÷î¿ âëàäè â Óêðà¿í³ î÷îëþº
ºäèíó ñèñòåìó öèõ îðãàí³â; ñïðÿìîâóº é êîîðäèíóº ðîáîòó ì³í³ñòåðñòâ, ³íøèõ
îðãàí³â âèêîíàâ÷î¿ âëàäè (ó òîìó ÷èñë³ é ó äîñë³äæóâàí³é ñôåð³); âèäàº îáîâ’ÿçêîâ³
äî âèêîíàííÿ ïîñòàíîâè ³ ðîçïîðÿäæåííÿ â ö³é ñôåð³; ðîçðîáëÿº â³äïîâ³äí³ êîí-
öåïö³¿, ñòðàòåã³¿, ïëàíè, äåðæàâí³ ö³ëüîâ³ ïðîãðàìè òà çä³éñíþº êîíòðîëü çà ¿õ
âèêîíàííÿì [3]. Íàïðèêëàä, ïîñòàíîâîþ ÊÌÓ â³ä 09.12.1999 ¹ 2238 ñâîãî ÷àñó
áóëà çàòâåðäæåíà Êîíöåïö³ÿ ðîçâèòêó çâ’ÿçêó Óêðà¿íè, à ðîçïîðÿäæåííÿìè ÊÌÓ
â³ä 14.02.2018 áóëà ñõâàëåíà Ñòðàòåã³ÿ ³ìïëåìåíòàö³¿ ïîëîæåíü äèðåêòèâ ªâðî-
ïåéñüêîãî Ñîþçó ó ñôåð³ ïîñëóã ïîøòîâîãî çâ’ÿçêó òà êóð’ºðñüêèõ ïîñëóã (“äîðîæ-
íüî¿ êàðòè”) òà çàòâåðäæåíèé Ïëàí çàõîä³â ùîäî ¿¿ ðåàë³çàö³¿; â³ä 07.06.2006
¹ 316-ð – Êîíöåïö³ÿ ðîçâèòêó òåëåêîìóí³êàö³é â Óêðà¿í³; â³ä 10.09.2008
¹ 1189-ð – Êîíöåïö³ÿ Äåðæàâíî¿ ïðîãðàìè åôåêòèâíîãî âèêîðèñòàííÿ ðàä³î-
÷àñòîòíîãî ðåñóðñó Óêðà¿íè ³ç çàñòîñóâàííÿì ïåðñïåêòèâíèõ ðàä³îòåõíîëîã³é.

Êîìïåòåíö³ÿ Óðÿäó Óêðà¿íè ùîäî ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó
âèçíà÷àºòüñÿ ÷èííèì çàêîíîäàâñòâîì. Òàê, ÊÌÓ: ïî-ïåðøå, â³äïîâ³äíî äî ñâî¿õ
ïîâíîâàæåíü çàáåçïå÷óº çàãàëüíå ðåãóëþâàííÿ ä³ÿëüíîñò³ ó ñôåð³ íàäàííÿ ïîñëóã
ïîøòîâîãî çâ’ÿçêó [4]; ïî-äðóãå: à) çàòâåðäæóº Íàö³îíàëüíó òàáëèöþ ðîçïîä³ëó
ñìóã ðàä³î÷àñòîò ³ Ïëàí âèêîðèñòàííÿ ðàä³î÷àñòîòíîãî ðåñóðñó Óêðà¿íè; á) êîîð-
äèíóº ä³ÿëüí³ñòü öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè ùîäî óïðàâë³ííÿ ³
êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè; â) çàáåçïå÷óº çä³éñíåííÿ êîíâåðñ³¿
ðàä³î÷àñòîòíîãî ðåñóðñó Óêðà¿íè â îáñÿãàõ òà â òåðì³íè, ïåðåäáà÷åí³ Ïëàíîì
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âèêîðèñòàííÿ ðàä³î÷àñòîòíîãî ðåñóðñó Óêðà¿íè; ã) âñòàíîâëþº ðîçì³ðè ïëàòè çà
âèäà÷ó, ïåðåîôîðìëåííÿ, ïðîäîâæåííÿ òåðì³íó, âèäà÷ó äóáë³êàòà ë³öåíç³é íà
êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè [5]; ïî-òðåòº: à) çàáåçïå÷óº
ïðîâåäåííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ òåëåêîìóí³êàö³é; á) çàáåçïå÷óº ð³âí³
óìîâè ðîçâèòêó âñ³õ ôîðì âëàñíîñò³ ó ñôåð³ òåëåêîìóí³êàö³é; â) çä³éñíþº óïðàâ-
ë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñò³ ó ñôåð³ òåëåêîìóí³êàö³é; ã) ñïðÿìîâóº ³
êîîðäèíóº ä³ÿëüí³ñòü ì³í³ñòåðñòâ, ³íøèõ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè
ó ñôåð³ òåëåêîìóí³êàö³é [6] òîùî.

Îêð³ì Óðÿäó Óêðà¿íè, áåçïîñåðåäíº âèêîíàííÿ ôóíêö³é äåðæàâè ùîäî
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³ çä³éñíþþòü òàêîæ é ³íø³
îðãàíè âèêîíàâ÷î¿ âëàäè, ñåðåä ÿêèõ âàæëèâå çíà÷åííÿ ìàþòü ì³í³ñòåðñòâà òà
³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè (äàë³ – ÖÎÂÂ). Òàê, îäíèì ç òàêèõ ì³-
í³ñòåðñòâ âèñòóïàº Ì³í³ñòåðñòâî ³íôðàñòðóêòóðè Óêðà¿íè (äàë³ – Ì³í³íôðàñòðóê-
òóðè), ÿêå º ãîëîâíèì îðãàíîì ó ñèñòåì³ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè,
ùî çàáåçïå÷óº ôîðìóâàííÿ òà ðåàë³çóº äåðæàâíó ïîë³òèêó, çîêðåìà, ó ñôåð³ íà-
äàííÿ ïîñëóã ïîøòîâîãî çâ’ÿçêó [7].

Äåðæàâíèì îðãàíîì, ÿêèé ïðèçíà÷åíèé äëÿ çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ
³ ðîçâèòêó äåðæàâíî¿ ñèñòåìè óðÿäîâîãî çâ’ÿçêó, Íàö³îíàëüíî¿ ñèñòåìè êîíô³äåí-
ö³éíîãî çâ’ÿçêó, ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ó ñôåðàõ òåëåêîìó-
í³êàö³é, êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè, ïîøòîâîãî çâ’ÿçêó
ñïåö³àëüíîãî ïðèçíà÷åííÿ, óðÿäîâîãî ôåëüä’ºãåðñüêîãî çâ’ÿçêó, à òàêîæ ³íøèõ
çàâäàíü â³äïîâ³äíî äî çàêîíó, º Äåðæàâíà ñëóæáà ñïåö³àëüíîãî çâ’ÿçêó òà çàõèñòó
³íôîðìàö³¿ Óêðà¿íè (Äåðæñïåöçâ’ÿçêó), íà ÿêó â³äïîâ³äíî äî âèçíà÷åíèõ çàêîíîì
çàâäàíü ïîêëàäàþòüñÿ îáîâ’ÿçêè, çîêðåìà ùîäî âèêîíàííÿ ôóíêö³¿ Àäì³í³ñòðàö³¿
çâ’ÿçêó òà ðàä³î÷àñòîò Óêðà¿íè [8].

Áåçïîñåðåäíüî öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè ³ç ñïåö³àëüíèì
ñòàòóñîì, ÿêèé çàáåçïå÷óº ôîðìóâàííÿ òà ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåðàõ
îðãàí³çàö³¿ ñïåö³àëüíîãî çâ’ÿçêó, çàõèñòó ³íôîðìàö³¿, ê³áåðçàõèñòó òåëåêîìóí³êàö³é
³ êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè âèñòóïàº Àäì³í³ñòðàö³ÿ Äåðæ-
ñïåöçâ’ÿçêó, ÿêà º: à) öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè â ãàëóç³ çâ’ÿçêó
(êð³ì ïðàâ òà îáîâ’ÿçê³â, ïîâ’ÿçàíèõ ³ç ðåàë³çàö³ºþ ôóíêö³é ó ñôåð³ íàäàííÿ ïî-
ñëóã ïîøòîâîãî çâ’ÿçêó çàãàëüíîãî êîðèñòóâàííÿ); á) ñïåö³àëüíî óïîâíîâàæåíèì
öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè ç ïèòàíü îðãàí³çàö³¿ ñïåö³àëüíîãî çâ’ÿçêó
òà çàõèñòó ³íôîðìàö³¿ [9].

Äî îñíîâíèõ çàâäàíü Àäì³í³ñòðàö³¿ Äåðæñïåöçâ’ÿçêó íàëåæèòü: 1) çàáåçïå÷åííÿ
ôîðìóâàííÿ òà ðåàë³çàö³ÿ: à) äåðæàâíî¿ ïîë³òèêè ó ñôåðàõ òåëåêîìóí³êàö³é, êî-
ðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè, ïîøòîâîãî çâ’ÿçêó ñïåö³àëüíîãî
ïðèçíà÷åííÿ, óðÿäîâîãî ôåëüä’ºãåðñüêîãî çâ’ÿçêó, áåçïåêè òà ðîçâèòêó äåðæàâíî¿
ñèñòåìè óðÿäîâîãî çâ’ÿçêó, Íàö³îíàëüíî¿ ñèñòåìè êîíô³äåíö³éíîãî çâ’ÿçêó; çä³é-
ñíåííÿ äåðæàâíîãî êîíòðîëþ ó òàêèõ ñôåðàõ; á) äåðæàâíî¿ òåõí³÷íî¿ ïîë³òèêè â
ãàëóç³ çâ’ÿçêó; 2) ó÷àñòü ó ôîðìóâàíí³ òà ðåàë³çàö³¿ äåðæàâíî¿ òàðèôíî¿ ïîë³òèêè
ó ñôåðàõ òåëåêîìóí³êàö³é ³ êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè [9].

Ïðîâ³äíó ðîëü ó ïóáë³÷íîìó àäì³í³ñòðóâàíí³ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³ â³ä³-
ãðàº òàêîæ Íàö³îíàëüíà êîì³ñ³ÿ, ùî çä³éñíþº äåðæàâíå ðåãóëþâàííÿ ó ñôåð³
çâ’ÿçêó òà ³íôîðìàòèçàö³¿ (äàë³ – ÍÊÐÇ²), ÿêà º äåðæàâíèì êîëåã³àëüíèì îðãàíîì,
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ï³äïîðÿäêîâàíèì Ïðåçèäåíòó Óêðà¿íè, ï³äçâ³òíèì Âåðõîâí³é Ðàä³ Óêðà¿íè, ùî
çä³éñíþº äåðæàâíå ðåãóëþâàííÿ ó ñôåð³ òåëåêîìóí³êàö³é, ³íôîðìàòèçàö³¿,
êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì òà íàäàííÿ ïîñëóã ïîøòîâîãî çâ’ÿçêó.
Ñë³ä íàãîëîñèòè, ùî ó âèçíà÷åí³é ñôåð³ ÍÊÐÇ² çä³éñíþº ïîâíîâàæåííÿ îðãàíó
ë³öåíçóâàííÿ, äîçâ³ëüíîãî îðãàíó, ðåãóëÿòîðíîãî îðãàíó òà îðãàíó äåðæàâíîãî
íàãëÿäó (êîíòðîëþ) [10].

Äî òîãî æ, õîò³ëîñÿ á çâåðíóòè óâàãó íà òå, ùî äî ñôåðè óïðàâë³ííÿ ÍÊÐÇ²
âõîäèòü äåðæàâíå ãîñïðîçðàõóíêîâå ï³äïðèºìñòâî “Óêðà¿íñüêèé äåðæàâíèé öåíòð
ðàä³î÷àñòîò” (ÓÄÖÐ), ÿêå º äåðæàâíèì, óí³òàðíèì, êîìåðö³éíèì ï³äïðèºìñòâîì,
çàñíîâàíå íà äåðæàâí³é âëàñíîñò³ òà ñòâîðåíå ç ìåòîþ: çàáåçïå÷åííÿ åôåêòèâíîãî
êîðèñòóâàííÿ ðàä³î÷àñòîòíèì ðåñóðñîì Óêðà¿íè; ñòâîðåííÿ óìîâ äëÿ âïðîâàäæåííÿ
òà ïîäàëüøîãî ðîçâèòêó òåëåêîìóí³êàö³éíèõ òåõíîëîã³é ç âèêîðèñòàííÿì
ðàä³î÷àñòîòíîãî ðåñóðñó Óêðà¿íè òîùî [11].

Ñâîºð³äíèì ôàêóëüòàòèâíèì ñóá’ºêòîì ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³
çâ’ÿçêó â Óêðà¿í³ ìîæíà íàçâàòè Íàö³îíàëüíó ðàäó Óêðà¿íè ç ïèòàíü òåëåáà÷åííÿ
³ ðàä³îìîâëåííÿ (äàë³ – ÍÐÏÒÐ), ÿêà º ºäèíèì îðãàíîì äåðæàâíîãî ðåãóëþâàííÿ
ä³ÿëüíîñò³ ó ñôåð³ òåëåáà÷åííÿ é ðàä³îìîâëåííÿ íåçàëåæíî â³ä ñïîñîáó ðîçïîâñþä-
æåííÿ òåëåðàä³îïðîãðàì ³ ïåðåäà÷ [12]. ÍÐÏÒÐ º êîíñòèòóö³éíèì, ïîñò³éíî ä³þ-
÷èì êîëåã³àëüíèì îðãàíîì, ìåòîþ ä³ÿëüíîñò³ ÿêîãî º íàãëÿä çà äîòðèìàííÿì
çàêîí³â Óêðà¿íè ó ñôåð³ òåëåðàä³îìîâëåííÿ òà çä³éñíåííÿ ðåãóëÿòîðíèõ ïîâíî-
âàæåíü, ïåðåäáà÷åíèõ öèìè çàêîíàìè [13].

Ñåðåä ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³ íå
îñòàííº ì³ñöå ïîñ³äàþòü îêðåì³ ïðàâîîõîðîíí³ îðãàíè, çîêðåìà, ³ Íàö³îíàëüíà
ïîë³ö³ÿ Óêðà¿íè (äàë³ – ÍÏÓ), ÿêà, çã³äíî ç ÷èííèì çàêîíîäàâñòâîì, ìàº çàâäàííÿ
ùîäî çàáåçïå÷åííÿ åêñïëóàòàö³¿ òà ôóíêö³îíóâàííÿ ñèñòåìè çâ’ÿçêó ÍÏÓ,
ðåàë³çàö³ÿ ÿêèõ áåçïîñåðåäíüî âèçíà÷àº åôåêòèâí³ñòü ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
ó ñôåð³ çâ’ÿçêó â êðà¿í³. Âîäíî÷àñ ÍÏÓ ìàþòü îêðåì³ ïîâíîâàæåííÿ ùîäî çàáåçïå-
÷åííÿ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó çà ì³ñöåì ïðîâåäåííÿ çàõîäó ç âèÿâëåííÿ òà
ïðèïèíåííÿ ïîðóøåííÿ çàêîíîäàâñòâà â ãàëóç³ çâ’ÿçêó, âèÿâëåííÿ îçíàê ïðàâîïî-
ðóøåíü ó ãàëóç³ çâ’ÿçêó, ïðî ùî ìè îêðåìî çàçíà÷àëè ó ñâî¿õ ïîïåðåäí³õ ïóáë³êàö³ÿõ.

Ïåâíó ðîëü â ïóáë³÷íîìó àäì³í³ñòðóâàíí³ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³ â³ä³ãðàº
òàêîæ Àêö³îíåðíå òîâàðèñòâî “Óêðïîøòà” (äàë³ – Óêðïîøòà), ÿêà áóëà ñòâîðåíà
Ì³í³íôðàñòðóêòóðîþ øëÿõîì ðåîðãàí³çàö³¿ (ïåðåòâîðåííÿ) Óêðà¿íñüêîãî äåðæàâ-
íîãî ï³äïðèºìñòâà ïîøòîâîãî çâ’ÿçêó “Óêðïîøòà”, ÿêå íàëåæàëî äî ñôåðè óïðàâ-
ë³ííÿ Ì³í³íôðàñòðóêòóðè òà áóëî ñòâîðåíå íàêàçîì Äåðæàâíîãî êîì³òåòó çâ’ÿçêó
Óêðà¿íè â³ä 15.06.1998 ¹ 93 “Ïðî ðåîðãàí³çàö³þ îá’ºäíàííÿ ïîøòîâîãî çâ’ÿçêó
“Óêðïîøòà” øëÿõîì ðåîðãàí³çàö³¿ Óêðà¿íñüêîãî äåðæàâíîãî îáºäíàííÿ ïîøòîâîãî
çâ’ÿçêó “Óêðïîøòà””. Îñíîâíèì ïðåäìåòîì ä³ÿëüíîñò³ “Óêðïîøòè” º, çîêðåìà,
çàáåçïå÷åííÿ íàäàííÿ óí³âåðñàëüíèõ ïîñëóã ïîøòîâîãî çâ’ÿçêó íà âñ³é òåðèòîð³¿
Óêðà¿íè òîùî [14].

Äî ñóá’ºêò³â, ÿê³ íà ì³ñöÿõ çä³éñíþþòü ïóáë³÷íå àäì³í³ñòðóâàííÿ ó ñôåð³
çâ’ÿçêó â Óêðà¿í³, íà íàø ïîãëÿä, ìîæíà â³äíåñòè òàêîæ ì³ñöåâ³ äåðæàâí³ àäì³-
í³ñòðàö³¿ òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿê³ â³ä³ãðàþòü íå ìåíø âàãîìó
ðîëü ó äîñë³äæóâàí³é ñôåð³, îñê³ëüêè ìàþòü â³äïîâ³äí³ ïîêëàäåí³ íà íèõ ÷èííèì
çàêîíîäàâñòâîì ïîâíîâàæåííÿ.
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Îêðåìó ãðóïó ñóá’ºêò³â ó çàçíà÷åí³é ñôåð³ ïîñ³äàþòü òàêîæ: 1) îïåðàòîðè òà
ïðîâàéäåðè òåëåêîìóí³êàö³é, à òàêîæ ³íø³ ñïåö³àëüí³ ñóá’ºêòè, äëÿ ÿêèõ â³äïîâ³äíà
ä³ÿëüí³ñòü âèñòóïàº îñíîâíèì âèäîì ä³ÿëüíîñò³ (íàïðèêëàä, âëàñíèê (âîëîä³ëåöü)
êàáåëüíî¿ êàíàë³çàö³¿ åëåêòðîçâ’ÿçêó òà/àáî ïîñòà÷àëüíèêè òåõí³÷íèõ çàñîá³â
òåëåêîìóí³êàö³é; 2) ñïîæèâà÷³ ïîñëóã ó ñôåð³ çâ’ÿçêó, îñíîâíà ä³ÿëüí³ñòü ÿêèì
íå ïîâ’ÿçàíà ç ö³ºþ ñôåðîþ (àáîíåíòè, àäðåñàòè, â³äïðàâíèêè òà îòðèìóâà÷³,
êë³ºíòè, à òàêîæ ³íø³ ô³çè÷í³ òà þðèäè÷í³ îñîáè).

Îòæå, áåðó÷è äî óâàãè çàçíà÷åíå âèùå, ìîæíà çðîáèòè âèñíîâîê, ùî íà
ñüîãîäí³ â Óêðà¿í³ ôóíêö³îíóº âåëèêà ê³ëüê³ñòü ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàí-
íÿ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³, ùî ê³íåöü ê³íöåì ïðèçâîäèòü äî îêðåìèõ íåãàòèâíèõ
÷èííèê³â, ÿê³ ãàëüìóþòü ðîçâèòîê çàçíà÷åíî¿ ñôåðè ÷åðåç äóáëþâàííÿ ïîâíîâàæåíü
òàêèõ ñóá’ºêò³â òà ïîòðåáóþòü óñóíåííÿ.

Óêàçàíå äàº ï³äñòàâè ñòâåðäæóâàòè ïðî â³äñóòí³ñòü ºäèíî¿ ÷³òêî âèçíà÷åíî¿
ñèñòåìè ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó â Óêðà¿í³, ÿêó íà-
òåïåð ìîæíà ñïðîáóâàòè êëàñèô³êóâàòè òàêèì ÷èíîì: 1) äåðæàâà ÿê ñóá’ºêò
âëàäè â îñîá³ îêðåìèõ îðãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ çâ’ÿçêó, ÿêèõ
ìîæíà ðîçä³ëèòè íà ñóá’ºêò³â: à) çàãàëüíî¿ êîìïåòåíö³¿ (Ïðåçèäåíò Óêðà¿íè, ÂÐÓ,
ÊÌÓ, Ì³í³íôðàñòðóêòóðè, ÍÏÓ, ì³ñöåâ³ äåðæàâí³ àäì³í³ñòðàö³¿ òà îðãàíè ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ); á) ñïåö³àëüíî¿ êîìïåòåíö³¿ (Àäì³í³ñòðàö³ÿ Äåðæñïåö-
çâ’ÿçêó, ÍÊÐÇ², ÓÄÖÐ, ÍÐÏÒÐ, ÀÒ “Óêðïîøòà”); 2) îïåðàòîðè òà ïðîâàéäåðè
òåëåêîìóí³êàö³é, à òàêîæ ³íø³ ñïåö³àëüí³ ñóá’ºêòè, äëÿ ÿêèõ â³äïîâ³äíà ä³ÿëüí³ñòü
º îñíîâíèì âèäîì ä³ÿëüíîñò³ (íàïðèêëàä, âëàñíèê (âîëîä³ëåöü) êàáåëüíî¿ êàíàë³çà-
ö³¿ åëåêòðîçâ’ÿçêó òà/àáî ïîñòà÷àëüíèêè òåõí³÷íèõ çàñîá³â òåëåêîìóí³êàö³é);
3) ñïîæèâà÷³ ïîñëóã ó ñôåð³ çâ’ÿçêó, îñíîâíà ä³ÿëüí³ñòü ÿêèì íå ïîâ’ÿçàíà ç ö³ºþ
ñôåðîþ (àáîíåíòè, àäðåñàòè, â³äïðàâíèêè òà îòðèìóâà÷³, êë³ºíòè, à òàêîæ ³íø³
ô³çè÷í³ òà þðèäè÷í³ îñîáè).
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SUBJECTS OF PUBLIC ADMINISTRATION IN COMMUNICATION
SPHERE IN UKRAINE

In the paper, on the basis of the analysis of the current legislation of Ukraine,
the issue of determination of the main subjects of public administration in the sphere
of communication in Ukraine is considered. It is emphasized that the pressing question
nowadays is to create an effective information and telecommunication infrastructure
as one of the main factors for maximizing consumer demand for telecommunication
services, as well as to create favorable organizational and economic conditions for
attracting investments, to increase services and improve their quality, development.
and modernization of communication networks.

It is noted that today there are a large number of public administration entities
in the sphere of communications in Ukraine, which eventually leads to some negative
factors that hinder the development of the mentioned sphere due to the duplication
of powers of such entities and require elimination. The author draws attention to the
lack of a single well-defined system of public administration entities in the sphere of
communications in Ukraine and tries to classify the specified entities of a single
clearly defined system of public administration entities in the sphere of communications
in Ukraine: 1) the state as a subject of power represented by separate public
administration bodies in the sphere of communication, which can be divided into
subjects: a) general competence (President of Ukraine, Verkhovna Rada of Ukraine,
the Cabinet of Ministers of Ukraine, Ministry of Infrastructure of Ukraine, National
Police of Ukraine, local state administrations and local governments); b) special
competence (Administration of the State Service for Special Communication and
Information Protection of Ukraine, National Commission for State Regulation in the
Sphere of Communication and Informatization, Ukrainian State Center for Radio
Frequencies, National Council of Ukraine for Television and Radio Broadcasting,
Joint-Stock Company “UkrPoshta”); 2) telecommunication operators and providers,
as well as other specialized entities for which the relevant activity is the main activity
(for example, the owner of telecommunication cable ducts and / or telecommunication
equipment providers; 3) consumers of services in the field of communication, the
main activity of which is not related to this field.

Keywords: communication, telecommunications, public administration, entities,
radio frequency resource.
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ËÞÄÈÍÈ ² ÃÐÎÌÀÄßÍÈÍÀ Â ÓÊÐÀ¯Í²

Ó ñòàòò³ àíàë³çóºòüñÿ ïðàâî íà ã³äí³ñòü ÿê îñíîâîïîëîæíå ïðèðîäíå ïðàâî
îñîáè. Äîñë³äæóºòüñÿ éîãî íàóêîâå îá´ðóíòóâàííÿ â Óêðà¿í³, íîðìàòèâíèé çàõèñò,
à òàêîæ ïðàêòèêà Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè òà Âåðõîâíîãî Ñóäó Óêðà¿íè.
Âñòàíîâëåíî ò³ñíèé  âçàºìîçâ’ÿçîê ïðàâà íà ëþäñüêó ã³äí³ñòü ç ïðàâîì íà æèòòÿ,
ïðàâîì íà çàõèñò ÷åñò³ òà ä³ëîâî¿ ðåïóòàö³¿, ïðàâîì íà çàáåçïå÷åííÿ íàëåæíîãî
æèòòºâîãî ð³âíÿ òà äîñòóïó äî ñîö³àëüíèõ áëàã. Âèÿâëåíî, ùî ã³äí³ñòü îñîáè ÿê
ìîðàëüíî-ö³íí³ñíà êàòåãîð³ÿ òà ïðèðîäíå ïðàâî îñîáè çàêð³ïëåíî íîðìàìè ïóá-
ë³÷íîãî òà ïðèâàòíîãî ïðàâà, ùî â³äîáðàæàº äóàëüíó ñòðóêòóðó öüîãî ïðàâà.

Êëþ÷îâ³ ñëîâà: ã³äí³ñòü, ïðàâî íà ëþäñüêó ã³äí³ñòü, ïîñÿãàííÿ íà ëþäñüêó
ã³äí³ñòü, ïðàâî íà æèòòÿ, ïðàâî íà ñâîáîäó, ñóäîâèé çàõèñò, êîíñòèòóö³éí³
ïðàâà, Êîíñòèòóö³éíèé Ñóä Óêðà¿íè, Âåðõîâíèé Ñóä Óêðà¿íè.

Ëþäñüêà ã³äí³ñòü ÿê áàãàòîàñïåêòíèé ôåíîìåí º ïðåäìåòîì äîñë³äæåííÿ íå
ëèøå ïðàâîâèõ íàóê, àëå é ô³ëîñîô³¿, òåîëîã³¿, åòèêè òîùî. Çàãàëîì ã³äí³ñòü
ëþäèíè ðîçóì³ºòüñÿ ÿê ³äåÿ ïðî òå, ùî âñ³ ëþäè ìàþòü îäíàêîâó ö³íí³ñòü íåçàëåæíî
â³ä áóäü-ÿêèõ îñîáëèâîñòåé (ðèñ), òàêèõ ÿê ïîõîäæåííÿ, ñòàòü ÷è â³ê. Ïðàâî íà
ëþäñüêó ã³äí³ñòü òëóìà÷èòüñÿ ñó÷àñíèìè â³ò÷èçíÿíèìè òà çàðóá³æíèìè äîñë³äíè-
êàìè ÿê âèçíà÷àëüíå ïðèðîäíå ïðàâî îñîáè. Ó âèïàäêàõ ïîðóøåííÿ ÿêîãîñü
ïðàâà ëþäèíè ÷è ÿêî¿ñü ñâîáîäè çàâæäè ïðèíèæóºòüñÿ ¿¿ ã³äí³ñòü. Â Óêðà¿í³ ïðà-
âî íà ëþäñüêó ã³äí³ñòü ðîçö³íþºòüñÿ ÿê ð³âíîçíà÷íå òà ñï³âì³ðíå ç ³íøèìè ïðè-
ðîäíèìè ïðàâàìè, òàêèìè ÿê ïðàâî íà æèòòÿ, íà ñâîáîäó òîùî. Òîä³ ÿê â ³íøèõ
äåðæàâàõ, çîêðåìà â Í³ìå÷÷èí³, ïðàâî íà ëþäñüêó ã³äí³ñòü º íàéâèùîþ êîí-
ñòèòóö³éíîþ ö³íí³ñòþ òà äæåðåëîì óñ³õ ³íøèõ ïðàâ ëþäèíè.

Ç þðèäè÷íî¿ òî÷êè çîðó, ïðàâî íà ëþäñüêó ã³äí³ñòü íàëåæèòü äî ïðèðîäíèõ
ïðàâ ëþäèíè ³ ñòàíîâèòü îäíó ç ãîëîâíèõ ïðàâîâèõ ö³ííîñòåé, ÿêà º êðèòåð³ºì
îö³íêè êîíñòèòóö³éíîñò³ òà çàêîííîñò³ àêò³â, ä³é (àáî áåçä³ÿëüíîñò³) äåðæàâíèõ
îðãàí³â ³ ïîñàäîâèõ îñ³á, ô³çè÷íèõ òà þðèäè÷íèõ îñ³á.

Ïðàâîâó ïðèðîäó, ìåõàí³çìè çàõèñòó ïðàâà íà ëþäñüêó ã³äí³ñòü, éîãî ðîëü
³ çíà÷åííÿ â ñèñòåì³ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà äîñë³äæóâàëè áàãàòî
óêðà¿íñüêèõ òà çàðóá³æíèõ â÷åíèõ, çîêðåìà Â. Ãîëîâ÷åíêî, Î. Ãðèùóê, Î. Ìó÷í³ê,
Ï. Ðàá³íîâè÷, Ç. Ðîìîâñüêà, Ð. Àðíîëüä, Á. Áàíàøàê, Ñ. Âäîâ³÷åíêî, I. Ãîëîâàíü,
Ì. Ãóëüòàé, Â. Êàìïî, Â. Îâ÷àðåíêî, Ì. Ñàâ÷èí, ª. Øèøê³íà, Ò. Ôóëåé, Í. Øóê-
ë³íà òà ³íø³. Ñåðåä çàðóá³æíèõ äîñë³äíèê³â âàðòî çàçíà÷èòè íàóêîâ³ ïðàö³ Ì. Ëå-
íåðà, Ã. Äþð³ãà, Þ. Ãàáåðìàñà, É. ²íçåå, Õ. Äðàºðà, Á. Øëîºðà òà ³íøèõ.
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Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ðîë³ òà ì³ñöÿ ïðàâà íà ëþäñüêó ã³äí³ñòü ó ïðà-
âîâ³é äîêòðèí³, ñèñòåì³ íîðìàòèâíî-ïðàâîâèõ àêò³â òà â ñóäîâ³é ïðàêòèö³ â Óêðà¿í³.

Âèçíà÷åííÿ ëþäñüêî¿ ã³äíîñò³ â êîíñòèòóö³ÿõ êðà¿í ñâ³òó º ð³çíîìàí³òí³. Çî-
êðåìà, Êîíñòèòóö³ÿ ²ñïàí³¿ ïðîãîëîøóº ëþäñüêó ã³äí³ñòü ÿê “îñíîâó ïîë³òè÷íîãî
ïîðÿäêó ³ ñîö³àëüíîãî ìèðó” (ñòàòòÿ 10.1) [1].

Îñíîâíèé Çàêîí Í³ìå÷÷èíè ó ñò. 1 äàº òàêó õàðàêòåðèñòèêó ëþäñüêî¿ ã³äíîñò³:
1) Ëþäñüêà ã³äí³ñòü íåäîòîðêàííà. Ïîâàæàòè ³ çàõèùàòè ¿¿ º îáîâ’ÿçêîì óñ³º¿
äåðæàâíî¿ âëàäè. 2) Òîìó í³ìåöüêèé íàðîä âèçíàº íåâ³ä’ºìí³ òà íåâ³ä÷óæóâàí³
ïðàâà ëþäèíè ÿê îñíîâó âñÿêî¿ ëþäñüêî¿ ñï³ëüíîòè, ìèðó ³ ñïðàâåäëèâîñò³ ó
ñâ³ò³. 3) Íàñòóïí³ îñíîâí³ ïðàâà º íîðìàìè ïðÿìî¿ ä³¿ äëÿ çàêîíîäàâ÷î¿, âèêîíàâ÷î¿
³ ñóäîâî¿ âëàäè [2].

Óãîðñüêà Êîíñòèòóö³ÿ ðàí³øå ó ñòàòò³ 54 (1) âèçíà÷àëà ëþäñüêó ã³äí³ñòü ÿê
ïðèðîäíå ïðàâî, ÿêîãî í³õòî íå ìîæå ïîçáàâèòè ñâàâ³ëüíî [3].

Óêðà¿íñüê³ äîñë³äíèêè ïî-ð³çíîìó òëóìà÷àòü çì³ñò êàòåãîð³¿ ã³äí³ñòü. Çîêðåìà,
Ì. Ñàâ÷èí çàçíà÷àº, ùî: “Ó êîíñòèòóö³éí³é äîêòðèí³ ëþäñüêà ã³äí³ñòü ðîçóì³ºòüñÿ
äóàëüíî ÿê ö³íí³ñòü òà ñóá’ºêòèâíå ïóáë³÷íå ïðàâî [4, c. 111]. Äîñë³äíèê òàêîæ
ï³äêðåñëþº, ùî Êîíñòèòóö³ÿ Óêðà¿íè ó ñò. 3 äîâîë³ ñóìáóðíî ïðèä³ëÿº óâàãó
ëþäñüê³é ã³äíîñò³, îñê³ëüêè õàðàêòåðèçóº ¿¿ ÿê “ñîö³àëüíó ö³íí³ñòü” ïîðÿä ³ç
ëþäèíîþ, æèòòÿì ³ çäîðîâ’ÿì ëþäèíè, ÷åñòþ, íåäîòîðêàíí³ñòþ òà áåçïåêîþ, õî÷à
ïåðåðàõîâàí³ êîíñòèòóö³éí³ áëàãà íå º îäíîïîðÿäêîâ³ ùîäî ëþäñüêî¿ ã³äíîñò³,
îñê³ëüêè âîíè ïîõîäÿòü â³ä íå¿ àáî íàâ³òü ìîæóòü ñëóæèòè êðèòåð³ºì ¿¿ îáìåæåííÿ
(áåçïåêà) [4, c. 112].

Íà ï³äòâåðäæåííÿ äóìêè Ì. Ñàâ÷èíà ìîæíà íàâåñòè øèðîêî â³äîìå ð³øåííÿ
Ôåäåðàëüíîãî êîíñòèòóö³éíîãî ñóäó Í³ìå÷÷èíè ó ñïðàâ³ Ëþò (Lueth), ÿêå ´ðóí-
òóºòüñÿ íà ³äå¿, ùî ã³äí³ñòü ëþäèíè çíàõîäèòüñÿ íà âåðõ³âö³ êîíñòèòóö³éíèõ ö³í-
íîñòåé, ÿê³ çóìîâëþþòü ñèñòåìàòèêó þðèäè÷íîãî çàõèñòó òà éîãî åôåêòèâí³ñòü
[5].

Í. Øóêë³íà òðàêòóº ã³äí³ñòü ëþäèíè â çàãàëüíîñîö³àëüíîìó çíà÷åíí³, ÿê
ñóêóïí³ñòü ð³çíîìàí³òíèõ îð³ºíòèð³â, ñîö³àëüíèõ ³ ïðàâîâèõ ìîæëèâîñòåé, à òàêîæ
“³íäèâ³äóàëüíî¿” êóëüòóðè  äåðæàâè, ùî âèçíà÷àþòü ñóòí³ñòü ëþäñüêî¿ ã³äíîñò³ íà
ïåâíîìó åòàï³ ³ñòîðè÷íîãî ðîçâèòêó öèâ³ë³çàö³¿. Ó ñóòî ïðàâîâîìó çíà÷åíí³ äîñë³ä-
íèöÿ òðàêòóº ã³äí³ñòü ëþäèíè ÿê ñóêóïí³ñòü îñîáèñòèõ ïðàâ ³ ñâîáîä, ðåàë³çàö³ÿ
ÿêèõ äîçâîëÿº êîæí³é ëþäèí³ áóòè ³ çàëèøàòèñÿ îñîáèñò³ñòþ [6, ñ. 220].

Â. Ãîëîâ÷åíêî òà Î. Ãîëîâ÷åíêî, çàçíà÷àþòü, ùî ã³äí³ñòü ó ïðàâîâ³é ñèñòå-
ì³ – öå íå ëèøå êîíñòèòóö³éíèé ïðèíöèï, à é ïðèðîäíå, íåâ³ä’ºìíå ïðàâî êîæíî¿
ëþäèíè. Íà îñíîâ³ ïðèíöèïó ã³äíîñò³ ôîðìóºòüñÿ ñóá’ºêòèâíå ïðàâî ëþäèíè íà
ã³äí³ñòü [7, ñ. 55.].

Íà äóìêó â³ò÷èçíÿíî¿ ïðàâîçíàâ÷èí³ Î. Ãðèùóê, â îñíîâ³ ëþäñüêî¿ ã³äíîñò³
ëåæèòü ïðèâàòíà àâòîíîì³ÿ: “Ëèøå çà íàÿâíîñò³ îñîáëèâîãî âèäó êîíòðîëþ, ÿêèé
âêëþ÷àº íå íàâ’ÿçàíèé, à óñâ³äîìëåíèé âèá³ð ñåðåä àëüòåðíàòèâ, ÿê³ ëþäèíà
ðîçñóäëèâî çâàæèëà ï³ä êóòîì çîðó çíà÷óùîñò³ ñàìîãî âèáîðó ñåðåä äîñòóïíèõ
àëüòåðíàòèâ” [8, ñ. 66–67]. Äîñë³äíèöÿ çàóâàæóº, ùî ëþäñüêà ã³äí³ñòü ìàº ïîäâ³éíó
ïðèðîäó: ç îäíîãî áîêó, ëþäñüêà ã³äí³ñòü âò³ëþº âñ³ íàéêðàù³ ö³íí³ñí³ çäîáóòêè
ëþäñòâà, âèðàæàº ð³âåíü ãóìàí³ñòè÷íîãî ðîçâèòêó àâòîíîìíî¿ ëþäèíè ÿê ðîäîâî¿
³ñòîòè; ç ³íøîãî áîêó, ëþäñüêà ã³äí³ñòü â÷èíÿº ïðÿìèé ³ áåçïîñåðåäí³é âïëèâ íà
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êîæíó ëþäèíó, êîðåãóþ÷è ¿¿ ïîâåä³íêó ÷åðåç áàçîâ³ ö³ííîñò³ ñóñï³ëüñòâà, ôîðìóþ÷è
¿¿ ïîãëÿäè íà æèòòÿ, à òàêîæ – îñîáèñòó ñèñòåìó ö³ííîñòåé ³ ö³íí³ñí³ îð³ºíòàö³¿
³, òàêèì ÷èíîì, çóìîâëþº òà ôîðìóº îñîáèñòó ã³äí³ñòü êîæíî¿ ëþäèíè [9, ñ. 30].

Ðîñ³éñüêà äîñë³äíèöÿ À. Áóäàãîâà ââàæàº, ùî ëþäñüêó ã³äí³ñòü ñë³ä ðîçóì³òè
ó äâîõ çíà÷åííÿõ: â îá’ºêòèâíîìó – ÿê âèçíàííÿ ³ ïîâàãó äî îñîáè ç áîêó îòî÷åííÿ,
³ â ñóá’ºêòèâíîìó – ÿê óñâ³äîìëåííÿ îñîáîþ ñâîãî ñóñï³ëüíîãî ñòàíîâèùà [10,
ñ. 139–140].

Òàêèì ÷èíîì, íà íàøó äóìêó, ïðàâî íà ëþäñüêó ã³äí³ñòü ìîæíà óçàãàëüíåíî
âèçíà÷èòè ÿê ïðèðîäíå ïðàâî îñîáè, ùî íå çàëåæèòü â³ä ñîö³àëüíîãî, ðàñîâî¿,
íàö³îíàëüíî¿ ÷è ³íøî¿ ïðèíàëåæíîñò³, íàäàºòüñÿ ëþäèí³ â³ä íàðîäæåííÿ òà ä³º
ï³ñëÿ ñìåðò³, áàçóºòüñÿ íà óñâ³äîìëåíí³ îñîáîþ âëàñíî¿ ö³ííîñò³, ùî ðåàë³çóºòüñÿ
ó â³ëüíîìó ñàìîâèðàæåíí³ â ñóñï³ëüñòâ³ òà àâòîíîì³¿.

Ñë³ä òàêîæ íàãîëîñèòè íà òîìó, ùî ÷èííå çàêîíîäàâñòâî Óêðà¿íè,  õî÷à ³
ïðèä³ëÿº çíà÷íó óâàãó ëþäñüê³é ã³äíîñò³ òà ïðàâàì ³ ñâîáîäàì ëþäèíè, íå ì³ñòèòü
âèçíà÷åííÿ ïîíÿòü ã³äíîñò³, ÿê ³ ò³ñíî ïîâ’ÿçàíèõ ç íåþ êàòåãîð³é, òàêèõ ÿê ÷åñòü,
ä³ëîâà ðåïóòàö³ÿ òîùî. Ó Ïîñòàíîâ³ Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 27.02.2009
¹ 1 “Ïðî ñóäîâó ïðàêòèêó ó ñïðàâàõ ïðî çàõèñò ã³äíîñò³ òà ÷åñò³ ô³çè÷íî¿ îñîáè,
òàêîæ ä³ëîâî¿ ðåïóòàö³¿ ô³çè÷íî¿ òà þðèäè÷íî¿ îñîáè” öå ïîÿñíþºòüñÿ òèì, ùî
âîíè º ìîðàëüíî-åòè÷íèìè êàòåãîð³ÿìè é îäíî÷àñíî îñîáèñòèìè íåìàéíîâèìè
ïðàâàìè, ÿêèì çàêîí íàäàº çíà÷åííÿ ñàìîñò³éíèõ îá’ºêò³â ñóäîâîãî çàõèñòó [11].
Ó çâ’ÿçêó ç öèì ¿õ çì³ñò, îáñÿã, ñôåðó çàõèñòó äîâîë³ ñêëàäíî âèçíà÷èòè. Ó çàçíà-
÷åí³é âèùå ïîñòàíîâ³ º âèçíà÷åííÿ ïîíÿòòÿ “ã³äí³ñòü” òà ïîâ’ÿçàíèõ ç íåþ ïîíÿòü
“÷åñòü”, “ä³ëîâà ðåïóòàö³ÿ”. Íàðàç³ öå, ìàáóòü, ºäèíèé ï³äçàêîííèé íîðìàòèâíî-
ïðàâîâèé àêò, ùî ì³ñòèòü ö³ âèçíà÷åííÿ. Çîêðåìà, ó ïîñòàíîâ³ çàçíà÷åíî, ùî ï³ä
ã³äí³ñòþ ñë³ä ðîçóì³òè âèçíàííÿ ö³ííîñò³ êîæíî¿ ô³çè÷íî¿ îñîáè ÿê óí³êàëüíî¿
á³îïñèõîñîö³àëüíî¿ ö³ííîñò³; ç ÷åñòþ ïîâ’ÿçóºòüñÿ ïîçèòèâíà ñîö³àëüíà îö³íêà
îñîáè â î÷àõ îòî÷óþ÷èõ, ÿêà ́ ðóíòóºòüñÿ íà â³äïîâ³äíîñò³ ¿¿ ä³ÿíü (ïîâåä³íêè) çà-
ãàëüíîïðèéíÿòèì óÿâëåííÿì ïðî äîáðî ³  çëî, à ï³ä ä³ëîâîþ ðåïóòàö³ºþ ô³çè÷íî¿
îñîáè ðîçóì³ºòüñÿ  íàáóòà  îñîáîþ ñóñï³ëüíà îö³íêà  ¿¿  ä³ëîâèõ ³ ïðîôåñ³éíèõ
ÿêîñòåé ïðè âèêîíàíí³ íåþ òðóäîâèõ, ñëóæáîâèõ, ãðîìàäñüêèõ ÷è ³íøèõ îáîâ’ÿçê³â.
Ï³ä ä³ëîâîþ ðåïóòàö³ºþ þðèäè÷íî¿ îñîáè, ó òîìó ÷èñë³ ï³äïðèºìíèöüêèõ òîâàðèñòâ,
ô³çè÷íèõ îñ³á – ï³äïðèºìö³â, àäâîêàò³â, íîòàð³óñ³â òà ³íøèõ îñ³á, ðîçóì³ºòüñÿ
îö³íêà ¿õ  ï³äïðèºìíèöüêî¿,  ãðîìàäñüêî¿, ïðîôåñ³éíî¿ ÷è ³íøî¿ ä³ÿëüíîñò³, ÿêó
çä³éñíþº òàêà îñîáà ÿê ó÷àñíèê ñóñï³ëüíèõ â³äíîñèí [11].

Àëå, ÿê çàçíà÷àº í³ìåöüêèé äîñë³äíèê Á. Øëîºð, íåçâàæàþ÷è íà â³äñóòí³ñòü
íîðìàòèâíîãî âèçíà÷åííÿ, ïîíÿòòÿ “ã³äí³ñòü” (ïðàâî íà ã³äí³ñòü) çàêð³ïëåíî
íîðìàìè ð³çíèõ ãàëóçåé ïðàâà ó íèçö³ çàêîíîäàâ÷èõ àêò³â. Äîñë³äíèê çàçíà÷àº,
ùî òåðì³íè “ã³äí³ñòü”, “ã³äí³ñòü ëþäèíè”, à òàêîæ ïîâ’ÿçàí³ ôîðìóëþâàííÿ “÷åñòü
òà ã³äí³ñòü” çóñòð³÷àþòüñÿ ïðèáëèçíî ó 70 çàêîíàõ. Ö³ çàêîíè ìîæíà ïîä³ëèòè íà
òàê³ ãðóïè: 1) ãðîìàäñüêà (ïóáë³÷íà) áåçïåêà, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, äèñöèï-
ë³íàðíà â³äïîâ³äàëüí³ñòü; 2) çàõèñò îñîáèñòî¿ ÷åñò³, ïðîôåñ³éíî¿ ðåïóòàö³¿, ðåãó-
ëþâàííÿ ä³ÿëüíîñò³ çàñîá³â ìàñîâî¿ ³íôîðìàö³¿ (ÇÌ²); 3) îñâ³òà (ó òîìó ÷èñë³,
äîøê³ëüíà îñâ³òà); 4) Çàõèñò ñïåö³àëüíèõ ãðóï ëþäåé (ä³òåé, á³æåíö³â, ëþäåé,
³íô³êîâàíèõ Â²Ë òîùî) [12, ñ. 475].
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Çàñòîñóâàííÿ âêàçàíî¿ òåðì³íîëîã³¿ äîçâîëÿº âèîêðåìèòè òàê³ âèäè ïðàâîâîãî
ðåãóëþâàííÿ. Çîêðåìà, ó ïåðø³é ãðóï³ ÷³òêî âèä³ëÿºòüñÿ âèêîðèñòàííÿ ñëîâîñïî-
ëó÷åíü “ëþäñüêà ã³äí³ñòü”, “ã³äí³ñòü”, à òàêîæ ïðèêìåòíèêà “íåëþäñüêèé” (íàïðèê-
ëàä, ñò. 22 Çàêîíó Óêðà¿íè â³ä 12.05.2015 ¹ 389-VIII “Ïðî ïðàâîâèé ðåæèì
âîºííîãî ñòàíó” [13]); êîëè éäåòüñÿ ïðî ðåãóëþâàííÿ ÇÌ² òà ñïîñîáè âèñëîâëþ-
âàííÿ äóìêè, çäåá³ëüøîãî çàñòîñîâóþòüñÿ âèñëîâëþâàííÿ “÷åñòü òà ã³äí³ñòü”, à
òàêîæ “ïðîôåñ³éí³ ïðàâà, ÷åñòü ³ ã³äí³ñòü” (íàïðèêëàä, ñò. 23 Çàêîíó Óêðà¿íè â³ä
05.07.2012 ¹ 5076-VI “Ïðî àäâîêàòóðó òà àäâîêàòñüêó ä³ÿëüí³ñòü” [14]). Ó çàêîíàõ
ïðî îñâ³òó çàñòîñîâóºòüñÿ òåðì³í “ã³äí³ñòü” (ñò. 36 Çàêîíó Óêðà¿íè â³ä 11.06.2001
¹ 2628-²²² “Ïðî äîøê³ëüíó îñâ³òó” [15]). Ó çàêîíàõ, ùî ñòîñóþòüñÿ çàõèñòó ä³òåé
òà îñîáëèâèõ ãðóï, çàñòîñîâóºòüñÿ òåðì³í “ã³äí³ñòü ëþäèíè” (ñò. 155 Ñ³ìåéíîãî
Êîäåêñó Óêðà¿íè [16]). Íàðåøò³, ó ïóáë³÷íîìó ðåãóëþâàíí³ çàñòîñîâóþòüñÿ òåðì³íè
“ã³äíèé ñîö³àëüíèé çàõèñò” (Çàêîí Óêðà¿íè â³ä 20.05.2010 ¹ 2278-VI “Ïðî Äåð-
æàâíó ïðîãðàìó åêîíîì³÷íîãî ³ ñîö³àëüíîãî ðîçâèòêó Óêðà¿íè íà 2010” ð³ê [17]).

Çãàäàí³ ÷îòèðè ãðóïè â³äîáðàæàþòü ð³çí³ ïîòåíö³éí³ çàãðîçè ã³äíîñò³: ïåðøà
òà ÷åòâåðòà ãðóïè ñòîñóþòüñÿ çàõèñòó â³ä ïîðóøåíü, ùî çä³éñíþþòüñÿ  øëÿõîì
ïñèõ³÷íîãî òà ô³çè÷íîãî âòðó÷àííÿ, ó äðóã³é ãðóï³ ìîâà éäå ïðî ïîðóøåííÿ ñàìî-
ö³ííîñò³ îñîáè, ó òðåò³é – ïðî ïîðóøåííÿ ïñèõ³÷íîãî òà ô³çè÷íîãî õàðàêòåðó òà
çàõèñò ÷åñò³ îñîáè [12, ñ. 485].

Ïðàâî íà ëþäñüêó ã³äí³ñòü çàêð³ïëåíå â ïîëîæåííÿõ Îñíîâíîãî Çàêîíó,
íîðìàõ Öèâ³ëüíîãî òà Êðèì³íàëüíîãî êîäåêñ³â. Çîêðåìà, ó ïðåàìáóë³ äî Êîíñòè-
òóö³¿ Óêðà¿íè çàçíà÷åíî ïðî íåîáõ³äí³ñòü “çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè òà
ã³äíèõ óìîâ ¿¿ æèòòÿ”; ó ñò. 3 çàêð³ïëåíî ïîëîæåííÿ ïðî òå, ùî “ëþäèíà, ¿¿ æèòòÿ
³ çäîðîâ’ÿ, ÷åñòü ³ ã³äí³ñòü, íåäîòîðêàíí³ñòü ³ áåçïåêà âèçíàþòüñÿ â Óêðà¿í³ íàé-
âèùîþ ñîö³àëüíîþ ö³íí³ñòþ”; ó ñò. 21 “óñ³ ëþäè º â³ëüí³ ³ ð³âí³ ó ñâî¿é ã³äíîñò³
òà ïðàâàõ”; ó ñò. 41 “âèêîðèñòàííÿ âëàñíîñò³ íå ìîæå çàâäàâàòè øêîäè ïðàâàì,
ñâîáîäàì òà ã³äíîñò³ ãðîìàäÿí”; à ñò. 68 îáîâ’ÿçîê êîæíîãî “íå ïîñÿãàòè íà ïðàâà
³ ñâîáîäè, ÷åñòü ³ ã³äí³ñòü ³íøèõ ëþäåé”; ó ñò. 105 ïåðåäáà÷åíî â³äïîâ³äàëüí³ñòü çà
ïîñÿãàííÿ íà ÷åñòü ³ ã³äí³ñòü Ïðåçèäåíòà Óêðà¿íè. Ñò. 28 Êîíñòèòóö³¿ Óêðà¿íè
çàêð³ïëþº ïðàâî êîæíîãî íà ïîâàãó äî éîãî ã³äíîñò³ òà âñòàíîâëþº íîðìó, çà
ÿêîþ êàòóâàííÿ òà ³íø³ æîðñòîê³, íåëþäñüê³ àáî òàê³, ùî ïðèíèæóþòü ã³äí³ñòü,
âèäè ïîâîäæåííÿ ³ ïîêàðàííÿ, º ãðóáèì ïîðóøåííÿì ïðàâ ëþäèíè [18].

ßê çàçíà÷àº Ì. Àíòîíîâè÷, ñò. 28 Îñíîâíîãî Çàêîíó â³äòâîðþº çì³ñò ì³æíàðîä-
íèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà, ñò. 5 Çàãàëüíî¿ äåêëàðàö³¿ ïðàâ ëþäèíè
òà ñò. 7, 10 Ì³æíàðîäíîãî ïàêòó ïðî ãðîìàäÿíñüê³ òà ïîë³òè÷í³ ïðàâà, ñò. 3 “ªâðî-
ïåéñüêî¿ êîíâåíö³¿ ïðî çàõèñò ïðàâ ³ îñíîâíèõ ñâîáîä ëþäèíè”, à òàêîæ â³äïîâ³äí³
ïîëîæåííÿ “Êîíâåíö³¿ ÎÎÍ ïðîòè êàòóâàíü òà ³íøèõ æîðñòîêèõ, íåëþäñüêèõ
àáî òàêèõ, ùî ïðèíèæóþòü ã³äí³ñòü, âèä³â ïîâîäæåííÿ ³ ïîêàðàííÿ” (1984 ð.) òà
“ªâðîïåéñüêî¿ êîíâåíö³¿ ïðî çàïîá³ãàííÿ êàòóâàííÿì òà íåëþäñüêîìó àáî òàêîìó,
ùî ïðèíèæóº ã³äí³ñòü, ïîâîäæåííþ ÷è ïîêàðàííþ” (1987 p.), ñòîðîíîþ ÿêèõ º
Óêðà¿íà [19, ñ. 128].

Ïîñÿãàííÿ íà ëþäñüêó ã³äí³ñòü çàõèùàºòüñÿ íîðìàìè êðèì³íàëüíîãî ïðàâà
Óêðà¿íè. Çîêðåìà, ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) âèçíà-
÷àþòü òàê³ çëî÷èíè ïðîòè ã³äíîñò³, ÿê êàòóâàííÿ (ñò. 127), íåçàêîííå ïðîâåäåííÿ
äîñë³ä³â íàä ëþäèíîþ (ñò. 142). Ó ñò. 146–151 ðîçä³ë ²²² ÊÊ Óêðà¿íè âèçíà÷åí³
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âèäè çëî÷èí³â ïðîòè âîë³, ÷åñò³ òà ã³äíîñò³ îñîáè: íåçàêîííå ïîçáàâëåííÿ âîë³ àáî
âèêðàäåííÿ ëþäèíè, íàñèëüíèöüêå çíèêíåííÿ, çàõîïëåííÿ çàðó÷íèê³â, ï³äì³íà
äèòèíè, òîðã³âëÿ ëþäüìè, åêñïëóàòàö³ÿ ä³òåé, âèêîðèñòàííÿ ìàëîë³òíüî¿ äèòèíè
äëÿ çàíÿòòÿ æåáðàöòâîì, íåçàêîííå ïîì³ùåííÿ â çàêëàä ç íàäàííÿ ïñèõ³àòðè÷íî¿
äîïîìîãè, ïðèìóøóâàííÿ äî øëþáó. Ó ñò. 152–156 ðîçä³ëó IV âèçíà÷åí³ çëî÷èíè
ïðîòè ñòàòåâî¿ ñâîáîäè òà íåäîòîðêàííîñò³, ÿê³ çà ñâî¿ì çì³ñòîì òàêîæ º çëî÷èíàìè
ïðîòè ã³äíîñò³ îñîáè. Ïîëîæåííÿ ñò. 365 ÷. 1–2 ïðî ïåðåâèùåííÿ âëàäè àáî ñëóæ-
áîâèõ ïîâíîâàæåíü òà ñò. 387 ÷. 2–3 ðîçãîëîøåííÿ äàíèõ îïåðàòèâíî-ðîçøóêîâî¿
ä³ÿëüíîñò³, äîñóäîâîãî ðîçñë³äóâàííÿ òàêîæ ðîçö³íþþòüñÿ ÿê çëî÷èíè ïðîòè
ã³äíîñò³ îñîáè [20].

Íîðìè öèâ³ëüíîãî çàêîíîäàâñòâà çàêð³ïëþþòü ïðàâî íà ïîâàãó äî ã³äíîñò³
òà ÷åñò³ îñîáè. Çã³äíî ç³ ñò. 201 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÖÊ Óêðà¿íè)
÷åñòü, ã³äí³ñòü ³ ä³ëîâà ðåïóòàö³ÿ º îñîáèñòèìè íåìàéíîâèìè áëàãàìè, ÿê³ îõîðî-
íÿþòüñÿ öèâ³ëüíèì çàêîíîäàâñòâîì. Â³äïîâ³äíî äî ñò. 297 ÖÊ Óêðà¿íè ã³äí³ñòü
òà ÷åñòü ô³çè÷íî¿ îñîáè º íåäîòîðêàííèìè. Ô³çè÷íà îñîáà ìàº ïðàâî çâåðíóòèñÿ
äî ñóäó ç ïîçîâîì ïðî çàõèñò ¿¿ ã³äíîñò³ òà ÷åñò³. Ñò. 298 çàêð³ïëþº çîáîâ’ÿçàííÿ
øàíîáëèâî ñòàâèòèñÿ äî ò³ëà ëþäèíè, ÿêà ïîìåðëà òà äî ì³ñöÿ ïîõîâàííÿ ëþäèíè.
Çã³äíî ç³ ñò. 299 ÖÊ Óêðà¿íè ô³çè÷íà îñîáà ìàº ïðàâî íà íåäîòîðêàíí³ñòü ñâîº¿
ä³ëîâî¿ ðåïóòàö³¿. Ô³çè÷íà îñîáà ìîæå çâåðíóòèñÿ äî ñóäó ç ïîçîâîì ïðî çàõèñò
ñâîº¿ ä³ëîâî¿ ðåïóòàö³¿ [21].

Ó ïðàêòèö³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè íàðàç³ íå ìàº ð³øåíü, ÿê³ ñòî-
ñóþòüñÿ ëèøå ïîðóøåííÿ ïðàâà íà ëþäñüêó ã³äí³ñòü, õî÷à º íèçêà ð³øåíü, â ÿêèõ
º ïîñèëàííÿ íà ã³äí³ñòü îñîáè òà ïîâ’ÿçàí³ ç íåþ êàòåãîð³¿ òà ïðàâà. Çîêðåìà, Êîí-
ñòèòóö³éíèé Ñóä Óêðà¿íè íàãîëîøóº, ùî ëþäñüêó ã³äí³ñòü íåîáõ³äíî òðàêòóâàòè
ÿê ïðàâî, ãàðàíòîâàíå ñò. 28 Êîíñòèòóö³¿ Óêðà¿íè, ³ ÿê êîíñòèòóö³éíó ö³íí³ñòü,
ÿêà íàïîâíþº ñåíñîì ëþäñüêå áóòòÿ, º ôóíäàìåíòîì äëÿ óñ³õ ³íøèõ êîíñòèòóö³éíèõ
ïðàâ, ì³ðèëîì âèçíà÷åííÿ ¿õ ñóòíîñò³ òà êðèòåð³ºì äîïóñòèìîñò³ ìîæëèâèõ îáìå-
æåíü òàêèõ ïðàâ [22].

Òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ñò. 27, 28 Êîíñòèòóö³¿ Óêðà¿íè
äàº ï³äñòàâè ñòâåðäæóâàòè ïðî íàÿâí³ñòü ó çàçíà÷åíèõ ñòàòòÿõ íåãàòèâíîãî îáîâ’ÿçêó
äåðæàâè óòðèìóâàòèñÿ â³ä ä³ÿíü, ÿê³ ïîñÿãàëè á íà ïðàâà ëþäèíè íà æèòòÿ òà
ïîâàãó äî ¿¿ ã³äíîñò³ òà ïîçèòèâíèé îáîâ’ÿçîê äåðæàâè, ÿêèé ïîëÿãàº, çîêðåìà, â
çàáåçïå÷åíí³ íàëåæíî¿ ñèñòåìè íàö³îíàëüíîãî çàõèñòó êîíñòèòóö³éíèõ ïðàâ ëþäèíè
øëÿõîì ðîçðîáëåííÿ â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ; âïðîâàä-
æåíí³ åôåêòèâíî¿ ñèñòåìè çàõèñòó æèòòÿ, çäîðîâ’ÿ òà ã³äíîñò³ ëþäèíè; ñòâîðåíí³
óìîâ äëÿ ðåàë³çàö³¿ ëþäèíîþ ¿¿ ôóíäàìåíòàëüíèõ ïðàâ ³ ñâîáîä; ãàðàíòóâàíí³
ïîðÿäêó â³äøêîäóâàííÿ øêîäè, çàïîä³ÿíî¿ âíàñë³äîê ïîðóøåíü êîíñòèòóö³éíèõ
ïðàâ ëþäèíè; çàáåçïå÷åíí³ íåâ³äâîðîòíîñò³ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ
êîíñòèòóö³éíèõ ïðàâ ëþäèíè [23].

Ïðàâî íà ëþäñüêó ã³äí³ñòü òàêîæ òëóìà÷èòüñÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿-
íè ó ò³ñíîìó âçàºìîçâ’ÿçêó ç ïðàâîì íà æèòòÿ. Òàê, ó ð³øåíí³ â³ä 29 ãðóäíÿ 1999 ðî-
êó ¹ 11-ðï/1999 [24] Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî ñìåðòíà êàðà ÿê
âèä ïîêàðàííÿ ñóïåðå÷èòü ñòàòò³ 28 Êîíñòèòóö³¿ Óêðà¿íè,  â³äïîâ³äíî äî ÿêî¿
“í³õòî íå ìîæå áóòè ï³ääàíèé êàòóâàííþ, æîðñòîêîìó, íåëþäñüêîìó àáî òàêîìó,
ùî ïðèíèæóº éîãî ã³äí³ñòü, ïîâîäæåííþ ÷è ïîêàðàííþ”. Ó çâ’ÿçêó ç öèì ïîçèòèâ-
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íèé îáîâ’ÿçîê äåðæàâè ñòîñîâíî âïðîâàäæåííÿ íàëåæíî¿ ñèñòåìè çàõèñòó æèòòÿ,
çäîðîâ’ÿ òà ã³äíîñò³ ëþäèíè ïåðåäáà÷àº çàáåçïå÷åííÿ åôåêòèâíîãî ðîçñë³äóâàííÿ
ôàêò³â ïîçáàâëåííÿ æèòòÿ òà íåíàëåæíîãî ïîâîäæåííÿ, ó òîìó ÷èñë³ é ùîäî îñ³á,
ÿê³ ïåðåáóâàþòü ó ì³ñöÿõ ïîçáàâëåííÿ âîë³ ï³ä ïîâíèì êîíòðîëåì äåðæàâè.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷àº, ùî ïîëîæåííÿ ñòàòåé 3, 21, 46, 48, 68
Îñíîâíîãî Çàêîíó Óêðà¿íè êîðåëþþòü ³ç ì³æíàðîäíèìè òà ºâðîïåéñüêèìè ñòàíäàð-
òàìè ùîäî “ã³äíîãî ëþäñüêîãî æèòòÿ”, “ì³í³ìàëüíèõ âèìîã ³ñíóâàííÿ â óìîâàõ,
ã³äíèõ ëþäèíè”, ïðàâ ëþäèíè “íå çàçíàâàòè ãîëîäó” òà íà “çàõèñò â³ä á³äíîñò³”,
ÿêèìè ìàº êåðóâàòèñÿ ñîö³àëüíà äåðæàâà. Âîäíî÷àñ ó ð³øåíí³ Êîíñòèòóö³éíîãî
Ñóäó Óêðà¿íè â³ä 22.05.2018 òàêîæ ðîçìåæîâàíî ñîö³àëüí³ ïðàâà â³ä ïðèâ³ëå¿â ³
çàçíà÷åíî, ùî ï³ëüãè íå ï³äïàäàþòü ï³ä êîíñòèòóö³éí³ ãàðàíò³¿ [25].

Ïðàâî íà ëþäñüêó ã³äí³ñòü òåæ òëóìà÷èòüñÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè
â êîíòåêñò³ çàáåçïå÷åííÿ ïðàâà íà íàëåæíèé æèòòºâèé ð³âåíü. Ó ð³øåíí³ Âåëèêî¿
ïàëàòè Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè â³ä 28.12.2014 ¹ 76 VIII áóëî çàçíà÷åíî,
ùî “…çì³íè çàêîíîäàâñòâà ó ñîö³àëüí³é ñôåð³, ñêëàäíà ô³íàíñîâî-åêîíîì³÷íà
ñèòóàö³ÿ, ïîòðåáà â çàáåçïå÷åíí³ çáàëàíñîâàíîñò³ Äåðæàâíîãî áþäæåòó Óêðà¿íè
íå ïîâèíí³ ïðèçâîäèòè äî ïîðóøåííÿ ã³äíîñò³ ëþäèíè, ÿêà íàëåæèòü äî ôóíäà-
ìåíòàëüíèõ ö³ííîñòåé, çàõèùåíèõ Êîíñòèòóö³ºþ Óêðà¿íè, òà ñòàíîâèòü îñíîâó
ñèñòåìè êîíñòèòóö³éíîãî çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà” [26].

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè òàêîæ çàçíà÷èâ, ùî “äîäåðæàííÿ êîíñòèòóö³éíèõ
ïðèíöèï³â ñîö³àëüíî¿ ³ ïðàâîâî¿ äåðæàâè, âåðõîâåíñòâà ïðàâà îáóìîâëþº çä³éñíåííÿ
çàêîíîäàâ÷îãî ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí íà çàñàäàõ ñïðàâåäëèâîñò³ òà
ðîçì³ðíîñò³ ç óðàõóâàííÿì îáîâ’ÿçêó äåðæàâè çàáåçïå÷óâàòè ã³äí³ óìîâè æèòòÿ
êîæíîìó ãðîìàäÿíèíó Óêðà¿íè” (ñòàòòÿ 1, ÷àñòèíà ïåðøà ñòàòò³ 8 Îñíîâíîãî Çàêîíó
Óêðà¿íè) [27], à òàêîæ, ùî “îñíîâíèìè çàâäàííÿìè ñîö³àëüíî¿ äåðæàâè º ñòâîðåííÿ
óìîâ äëÿ ðåàë³çàö³¿ ñîö³àëüíèõ, êóëüòóðíèõ òà åêîíîì³÷íèõ ïðàâ ëþäèíè, ñïðèÿííÿ
ñàìîñò³éíîñò³ ³ â³äïîâ³äàëüíîñò³ êîæíî¿ îñîáè çà ñâî¿ ä³¿, íàäàííÿ ñîö³àëüíî¿
äîïîìîãè òèì ãðîìàäÿíàì, ÿê³ ç íåçàëåæíèõ â³ä íèõ îáñòàâèí íå ìîæóòü çàáåç-
ïå÷èòè äîñòàòí³é ð³âåíü æèòòÿ äëÿ ñåáå ³ ñâîº¿ ñ³ì’¿” [28]. Âîäíî÷àñ ó ð³øåíí³
¹ 5-ð/2018 áóëî ðîçìåæîâàíî ñîö³àëüí³ ïðàâà â³ä ïðèâ³ëå¿â ³ çàçíà÷åíî, ùî
ï³ëüãè íå ï³äïàäàþòü ï³ä êîíñòèòóö³éí³ ãàðàíò³¿ [29, ñ. 111].

Ïðàâî íà ã³äí³ñòü òàêîæ çãàäóºòüñÿ ó ð³øåííÿõ Âåðõîâíîãî Ñóäó Óêðà¿íè.
Éäåòüñÿ ïðî ïîðóøåííÿ ã³äíîñò³ ëþäèíè ÷åðåç âèñëîâëþâàííÿ äóìêè òà ó ÇÌ².
Ïðàâî íà ã³äí³ñòü òóò çàâæäè ïîâ’ÿçàíå ç ÷åñòþ. Ó ïîñòàíîâ³ Ïëåíóìó Âåðõîâíîãî
Ñóäó Óêðà¿íè â³ä 27 ëþòîãî 2009 ð. ¹ 1 “Ïðî ñóäîâó ïðàêòèêó ó ñïðàâàõ ïðî
çàõèñò ã³äíîñò³ òà ÷åñò³ ô³çè÷íî¿ îñîáè, à òàêîæ ä³ëîâî¿ ðåïóòàö³¿ ô³çè÷íî¿ òà þðè-
äè÷íî¿ îñîáè” éäåòüñÿ ïðî íåîáõ³äí³ñòü çàáåçïå÷åííÿ ñóäàìè áàëàíñó ïðè âèð³øåíí³
ñïðàâ ïðî çàõèñò ã³äíîñò³, ÷åñò³ òà ä³ëîâî¿ ðåïóòàö³¿ ì³æ êîíñòèòóö³éíèì ïðàâîì
íà ñâîáîäó äóìêè ³ ñëîâà, ïðàâîì íà â³ëüíå âèðàæåííÿ ñâî¿õ ïîãëÿä³â òà ïåðåêîíàíü,
ç îäíîãî áîêó, òà ïðàâîì íà ïîâàãó äî ëþäñüêî¿ ã³äíîñò³, êîíñòèòóö³éíèìè ãàðàí-
ò³ÿìè íåâòðó÷àííÿ â îñîáèñòå ³ ñ³ìåéíå æèòòÿ, ñóäîâèì çàõèñòîì ïðàâà íà
ñïðîñòóâàííÿ íåäîñòîâ³ðíî¿ ³íôîðìàö³¿ ïðî îñîáó, ç ³íøîãî áîêó [30].

Ó ïîñòàíîâ³ Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 30 áåðåçíÿ 2007 ðîêó
¹ 3 “Ïðî ïðàêòèêó çàñòîñóâàííÿ ñóäàìè çàêîíîäàâñòâà ïðè ðîçãëÿä³ ñïðàâ ïðî
óñèíîâëåííÿ ³ ïðî ïîçáàâëåííÿ òà ïîíîâëåííÿ áàòüê³âñüêèõ ïðàâ” ïðè ðîçãëÿä³
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ï³äñòàâ äëÿ ïîçáàâëåííÿ áàòüê³âñüêèõ ïðàâ º ïîëîæåííÿ, ùî áåçïîñåðåäíüî
ñòîñóþòüñÿ ã³äíîñò³ îñîáè. Çîêðåìà, öå æîðñòêå ïîâîäæåííÿ ç äèòèíîþ, ùî ïîëÿãàº
ó  ô³çè÷íîìó àáî ïñèõ³÷íîìó íàñèëüñòâ³, çàñòîñóâàíí³ íåäîïóñòèìèõ ìåòîä³â
âèõîâàííÿ, ïðèíèæåíí³ ëþäñüêî¿ ã³äíîñò³ äèòèíè òîùî [31].

ßê ïîðóøåííÿ ïðàâà íà ã³äí³ñòü ñë³ä ðîçö³íþâàòè ïîâåä³íêó ïîñàäîâèõ îñ³á
ïðè ïåðåâèùåíí³ âëàäè àáî ñëóæáîâèõ ïîâíîâàæåíü, ÿêùî âîíà ñóïðîâîäæóºòüñÿ
íàñèëüñòâîì, çàñòîñóâàííÿì çáðî¿ àáî áîë³ñíèìè é òàêèìè, ùî îáðàæàþòü îñîáèñòó
ã³äí³ñòü ïîòåðï³ëîãî, ä³ÿìè (÷. 2 ñò. 365 ÊÊ Óêðà¿íè). Ñë³ä ï³äêðåñëèòè, ùî íà-
ñèëüñòâî ïðè ïåðåâèùåíí³ âëàäè àáî ñëóæáîâèõ ïîâíîâàæåíü ìîæå áóòè ÿê ô³çè÷-
íèì, òàê ³ ïñèõ³÷íèì. “Áîë³ñíèìè é òàêèìè, ùî îáðàæàþòü îñîáèñòó ã³äí³ñòü ïî-
òåðï³ëîãî, íåîáõ³äíî ââàæàòè ä³¿, ÿê³ çàâäàþòü éîìó ìîðàëüíèõ ñòðàæäàíü” (÷. 2
ñò. 365 ÊÊ Óêðà¿íè). Ô³çè÷íå íàñèëüñòâî ìîæå ïîëÿãàòè ó ïðîòèïðàâíîìó çàñòî-
ñóâàíí³ ñïåö³àëüíèõ çàñîá³â (íàðó÷íèêè, ãóìîâ³  êèéêè, îòðóéí³ ãàçè, âîäîìåòè
òîùî), òðèâàëîìó ïîçáàâëåíí³ ëþäèíè ¿æ³, âîäè, òåïëà, çàëèøåíí³ ¿¿ ó øê³äëèâèõ
äëÿ çäîðîâ’ÿ óìîâàõ, âèêîðèñòàíí³ âîãíþ, åëåêòðîñòðóìó, êèñëîòè, ëóãó, ðàä³îàêòèâ-
íèõ ðå÷îâèí, îòðóòè, à òàêîæ ó ïðèíèæåíí³ ÷åñò³, ã³äíîñò³, çàâäàíí³ îñîáëèâîãî
ô³çè÷íîãî áîëþ ÷è çàïîä³ÿíí³  äóøåâíèõ ïåðåæèâàíü, ãëóìë³íí³ òîùî [32].

Óçàãàëüíþþ÷è çàçíà÷åíå âèùå, çðîáèìî òàê³ âèñíîâêè. Ïðàâî íà ëþäñüêó
ã³äí³ñòü íàëåæèòü äî ïðèðîäíèõ ïðàâ ëþäèíè ³ ñòàíîâèòü îäíó ç ãîëîâíèõ ïðàâîâèõ
ö³ííîñòåé. Ïðîâåäåíèé àíàë³ç ïðàâîâèõ íîðì Óêðà¿íè ñâ³ä÷èòü, ùî ïðàâî íà
ëþäñüêó ã³äí³ñòü º îäíèì ³ç âèçíà÷àëüíèõ îñîáèñòèõ ïðàâ, ÿê ³ ïðàâî íà æèòòÿ,
íà ñâîáîäó, îñîáèñòó íåäîòîðêàíí³ñòü òîùî. Äîäåðæàííÿ âèìîã ïîâàãè äî ã³äíîñò³
ëþäèíè º äæåðåëîì äåìîêðàòè÷íî¿ ëåã³òèìàö³¿ þðèñäèêö³éíî¿ ä³ÿëüíîñò³. Âîäíî÷àñ
ã³äí³ñòü ÿê îêðåìå ïðàâî äîñ³ íå ñòàëà ñàìîñò³éíèì ïðåäìåòîì íàóêîâî-ïðàâîâîãî
àíàë³çó.

Âèíèêíåííÿ òà ïðèïèíåííÿ ïðàâà íà ã³äí³ñòü çäåá³ëüøîãî ïîâ’ÿçóþòü ³ç
íàðîäæåííÿì òà ñìåðòþ îñîáè. Â Óêðà¿í³ òàêîæ ä³º ïðèíöèï çàõèñòó ã³äíîñò³ äî
îñîáè, ÿêà ïîìåðëà, òà äî ì³ñöÿ ¿¿ ïîõîâàííÿ. Ðàçîì ç òèì, åìáð³îí ëþäèíè íå
ìàº íàëåæíîãî ïðàâîâîãî çàõèñòó â Óêðà¿í³, íà â³äì³íó â³ä Í³ìå÷÷èíè, äå àáîðòè
º ñóâîðî çàáîðîíåíèìè.

Êîíñòèòóö³éíèé çàõèñò ã³äíîñò³ îñîáè çä³éñíþºòüñÿ, çàçâè÷àé, ó ôîðì³
çàêð³ïëåííÿ ïðàâà ëþäèíè íà ïîâàãó äî ¿¿ ã³äíîñò³, à òàêîæ çàáîðîíè êàòóâàííÿ,
æîðñòîêîãî, íåëþäñüêîãî àáî òàêîãî, ùî ïðèíèæóº ã³äí³ñòü îñîáè, ïîâîäæåííÿ
÷è ïîêàðàííÿ, çàáîðîíè ìåäè÷íèõ, íàóêîâèõ ÷è ³íøèõ äîñë³ä³â íàä ëþäèíîþ áåç
¿¿ â³ëüíî¿ çãîäè.

Ã³äí³ñòü ÿê ö³íí³ñíî-ìîðàëüíà ïðàâîâà êàòåãîð³ÿ çàêð³ïëåíà íîðìàìè êîíñòè-
òóö³éíîãî, öèâ³ëüíîãî, êðèì³íàëüíîãî ïðàâà òà àäì³í³ñòðàòèâíîãî ïðàâà. Çäåá³ëü-
øîãî çàõèñò ïðàâà íà ëþäñüêó ã³äí³ñòü êîðåëþºòüñÿ ³ç ïðàâîì íà çàõèñò ÷åñò³ òà
ä³ëîâî¿ ðåïóòàö³¿. Âîäíî÷àñ çàêîíîäàâñòâî Óêðà¿íè íå ì³ñòèòü ñïåö³àëüíî¿ ïðàâîâî¿
íîðìè, äå âèçíà÷åíî ïîíÿòòÿ ïðàâà íà ëþäñüêó ã³äí³ñòü. Íà íàøó äóìêó, öå ïðà-
âèëüíî, îñê³ëüêè ÷³òêå ôîðìóëþâàííÿ çàçíà÷åíîãî ïðàâà ìîæå îáìåæèòè ñôåðó
ä³¿ éîãî çàõèñòó.

Ñåðåä óêðà¿íñüêèõ íàóêîâö³â íåìàº ºäèíîãî áà÷åííÿ ïðàâà íà ã³äí³ñòü ÿê
îñíîâîïîëîæíîãî ïðèðîäíîãî ïðàâà. Ó êîíñòèòóö³éí³é äîêòðèí³ ëþäñüêà ã³äí³ñòü
ðîçóì³ºòüñÿ ÿê ö³íí³ñòü òà ñóá’ºêòèâíå ïóáë³÷íå ïðàâî. Ñóòí³ñíèé çì³ñò ã³äíîñò³
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ëþäèíè ñêëàäàþòü ìîæëèâ³ñòü ³íäèâ³äà ñàìî³äåíòèô³êóâàòèñÿ, ñàìîâèðàæàòèñÿ
òà â³ëüíî ðîçâèâàòèñÿ ÿê îñîáèñòîñò³ ó âñ³õ ¿¿ ïðîÿâàõ. Öå ìàº âàæëèâå çíà÷åííÿ
äëÿ õàðàêòåðèñòèêè ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä, çîêðåìà òîãî, ÷è
ìàþòü âîíè óí³âåðñàëüíèé õàðàêòåð.

Íåçâàæàþ÷è íà òå, ùî ïîíÿòòÿ ã³äíîñò³ çóñòð³÷àºòüñÿ â íèçö³ íîðìàòèâíî-
ïðàâîâèõ àêò³â, ïðåöåäåíòíà ïðàêòèêà º íàäçâè÷àéíî íèçüêîþ â Óêðà¿í³. Òàê,
ïðàêòèêà Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ìàº îêðåì³ ð³øåííÿ, ùî îïîñåðåäêîâàíî
ñòîñóþòüñÿ çàõèñòó ïðàâà íà ëþäñüêó ã³äí³ñòü. Ïðàâî íà ëþäñüêó ã³äí³ñòü òëó-
ìà÷èòüñÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè â ò³ñíîìó âçàºìîçâ’ÿçêó ç ïðàâîì íà
æèòòÿ, à òàêîæ ç ïðàâîì íà äîñòàòí³é òà ã³äíèé æèòòºâèé ð³âåíü, ùî âêëþ÷àº ó
ñåáå íàÿâí³ñòü ì³í³ìàëüíèõ ñîö³àëüíèõ áëàã.

Ó ïîñòàíîâàõ Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè ì³ñòÿòüñÿ ïîëîæåííÿ ùîäî
çàõèñòó ã³äíîñò³ òà ÷åñò³ ô³çè÷íî¿ îñîáè, à òàêîæ ä³ëîâî¿ ðåïóòàö³¿ ô³çè÷íî¿ òà
þðèäè÷íî¿ îñîáè. Ïîðóøåííÿ ïðàâà ã³äíîñò³ ïîâ’ÿçóºòüñÿ òàêîæ ç ïåðåâèùåííÿì
âëàäè àáî ñëóæáîâèõ ïîâíîâàæåíü, ùî ñóïðîâîäæóþòüñÿ íàñèëüñòâîì, çàñòî-
ñóâàííÿì çáðî¿, áîë³ñíèìè é òàêèìè, ùî îáðàæàþòü îñîáèñòó ã³äí³ñòü ä³ÿìè.
Ïðàâà ã³äíîñò³ äèòèíè ïîðóøóþòüñÿ ó âèïàäêàõ íåíàëåæíîãî âèêîíàííÿ áàòüêàìè
ñâî¿õ áàòüê³âñüêèõ îáîâ’ÿçê³â òà íàíåñåííÿ ¿é ô³çè÷íî¿ ÷è ìîðàëüíî¿ øêîäè òîùî.

Îòæå, ïðîâåäåíèé àíàë³ç íîðìàòèâíîãî çàáåçïå÷åííÿ ïðàâà íà ã³äí³ñòü, à
òàêîæ íàóêîâèõ äîñë³äæåíü, ùî çä³éñíþþòüñÿ ó öüîìó íàïðÿì³ â ñó÷àñí³é Óêðà¿í³,
ï³äòâåðäæóº íåîáõ³äí³ñòü ïîäàëüøîãî íàóêîâîãî âèâ÷åííÿ òà îá´ðóíòóâàííÿ,
âäîñêîíàëåííÿ ïðàâîâèõ ìåõàí³çì³â äëÿ éîãî íàëåæíîãî çàêð³ïëåííÿ, çàõèñòó òà
â³äíîâëåííÿ.
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RIGHT TO DIGNITY IN THE SYSTEM RIGHTS AND FREEDOMS OF 
HUMAN AND CITIZENS IN UKRAINE

The article analyzes the right to dignity as a fundamental natural right of the
individual. Its scientific substantiation in Ukraine, normative protection and practice
of the Constitutional Court of Ukraine and Supreme Court of Ukraine are investigated.
There is a close correlation of the right to human dignity with the right to life, the
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right to the protection of honor and business reputation, the right to a decent
standard of living and access to social benefits.

It is revealed that the dignity of the person as a moral-value category and the
natural right of the person is enshrined in the rules of public and private law, which
reflects the dual structure of this right. There is no consensus among Ukrainian
scholars on the right to dignity as a fundamental natural right. Compliance with the
requirements of respect for human dignity is a source of democratic legitimacy for
jurisdictional activities. At the same time, dignity as a separate right has not yet
become an independent subject of scientific and legal analysis.

Dignity as a value-moral, legal category is enshrined in the norms of constitutional,
civil and criminal law, administrative law. At the same time, the legislation of
Ukraine does not contain a special legal norm defining the concept of the right to
human dignity.

Constitutional protection of a person’s dignity is usually done in the form of a
human right to respect for his or her dignity, as well as a prohibition of torture, cruel,
inhuman or degrading treatment, punishment, prohibition of medical, scientific or
other experiments on a person without his / her free consent. .

The case law of the Constitutional Court of Ukraine and the Supreme Court of
Ukraine contains separate judgments that indirectly relate to the protection of the
right to human dignity, but their numbers are small in comparison with other
European countries.

Keywords: dignity, right to human dignity, encroachment on human dignity,
right to life, right to liberty, judicial protection, constitutional rights, Constitutional
Court of Ukraine, Supreme Court of Ukraine.
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ÓÄÊ 342.9:656.13

Ëèòâèí Íàòàë³ÿ Àíàòîë³¿âíà,
äîêòîð þðèäè÷íèõ íàóê, äîöåíò,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê, ïðîôåñîð êàôåäðè
àäì³í³ñòðàòèâíîãî ïðàâà ³ ïðîöåñó òà ìèòíî¿ áåçïåêè,

Óí³âåðñèòåò äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè
ì. ²ðï³íü, Óêðà¿íà

Ëèòâèí Îëåêñàíäð Âàëåð³éîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò, íà÷àëüíèê â³ää³ëó

ç ïèòàíü íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã
Âèêîíàâ÷îãî êîì³òåòó Ãîñòîìåëüñüêî¿ ñåëèùíî¿ ðàäè,

ñìò Ãîñòîìåëü, Óêðà¿íà

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÀ Â²ÄÏÎÂ²ÄÀËÜÍ²ÑÒÜ ßÊ ÑÊËÀÄÎÂÀ
ÌÅÕÀÍ²ÇÌÓ ÏÐÎÒÈÄ²¯ ÏÐÀÂÎÏÎÐÓØÅÍÍßÌ Ó ÑÔÅÐ²

ÁÅÇÏÅÊÈ ÄÎÐÎÆÍÜÎÃÎ ÐÓÕÓ

Ñòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ñó÷àñíîãî ñòàíó àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó ñôåð³ äîðîæíüîãî ðóõó â Óêðà¿í³. Çàçíà÷åíî,
ùî àíàë³ç ÷èííîãî çàêîíîäàâñòâà ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó
ñâ³ä÷èòü ïðî íåìîæëèâ³ñòü éîãî óäîñêîíàëåííÿ áåç ïåðåîñìèñëåííÿ çíà÷åííÿ
³íñòèòóòó àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ïðàâèë äîðîæíüîãî
ðóõó. Íà îñíîâ³ çâ³ò³â ÂÎÎÇ, Ñâ³òîâîãî áàíêó òà ³íøèõ ì³æíàðîäíèõ ³íñòèòóö³é
âèçíà÷åíî, ùî â Óêðà¿í³ ð³âåíü ñìåðòíîñò³ òà òðàâìàòèçìó âíàñë³äîê ÄÒÏ º îä-
íèì ³ç íàéâèùèõ ó ªâðîï³, à ð³âåíü îðãàí³çàö³¿ áåçïåêè äîðîæíüîãî ðóõó çàëèøàºòüñÿ
âêðàé íèçüêèì.

Êîíñòàòîâàíî, ùî êð³ì çàêîíîäàâ÷èõ ³í³ö³àòèâ, íåîáõ³äí³ äîäàòêîâ³ çàõîäè
ç îïòèì³çàö³¿ äîðîæíüîãî ðóõó ùîäî âïîðÿäêóâàííÿ â³äíîñèí ì³æ éîãî ó÷àñíèêàìè.

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü, äîðîæí³é ðóõ, ïðàâîïîðó-
øåííÿ, áåçïåêà.

Óïðîäîâæ îñòàíí³õ äåñÿòèë³òü ó ñâ³ò³ ñïîñòåð³ãàºòüñÿ ñòð³ìêå çá³ëüøåííÿ
ê³ëüêîñò³ òðàíñïîðòíèõ çàñîá³â òà ï³äâèùåííÿ ³íòåíñèâíîñò³ äîðîæíüîãî ðóõó,
ùî ïðèçâîäèòü äî çá³ëüøåííÿ ê³ëüêîñò³ äîðîæíüî-òðàíñïîðòíèõ ïðèãîä (äàë³ –
ÄÒÏ) òà ¿õí³õ íåãàòèâíèõ íàñë³äê³â. Òàê, çà äàíèìè Âñåñâ³òíüî¿ îðãàí³çàö³¿ îõîðîíè
çäîðîâ’ÿ (äàë³ – ÂÎÎÇ), äîðîæíüî-òðàíñïîðòíèé òðàâìàòèçì íàðàç³ º îäí³ºþ ç
íàéá³ëüøèõ ïðîáëåì îõîðîíè çäîðîâ’ÿ, ³, çà ïðîãíîçàìè, ó 2030 ðîö³ ÄÒÏ ìîæå
ñòàòè îäí³ºþ ç îñíîâíèõ ï’ÿòè ïðè÷èí ñìåðòíîñò³ ëþäåé ó ñâ³ò³ [9]. Ñàìå òîìó
áîðîòüáà ç òðàíñïîðòíîþ àâàð³éí³ñòþ ïîòðåáóº çàëó÷åííÿ âñ³õ ³íñòèòóò³â ãðîìà-
äÿíñüêîãî ñóñï³ëüñòâà, êàðäèíàëüíèõ çì³í çàêîíîäàâñòâà, âïðîâàäæåííÿ ³ííîâà-
ö³éíèõ ìåòîäèê ³ òåõíîëîã³é, íàëàãîäæåííÿ ïë³äíî¿ ì³æíàðîäíî¿ ñï³âïðàö³. Óïðî-
äîâæ îñòàíí³õ ðîê³â ó öüîìó íàïðÿì³ çä³éñíåíî äîñèòü áàãàòî: ïðîâåäåíî ðåôîðìó
çàêîíîäàâñòâà Óêðà¿íè ïðî äîðîæí³é ðóõ, îíîâëåíî Ïðàâèëà äîðîæíüîãî ðóõó,
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ïîñèëåíî þðèäè÷íó â³äïîâ³äàëüí³ñòü çà ¿õ ïîðóøåííÿ, çàïðîâàäæåíî îáîâ’ÿçêîâå
öèâ³ëüíå ñòðàõóâàííÿ âëàñíèê³â òðàíñïîðòíèõ çàñîá³â, çàòâåðäæåíî íàö³îíàëüíó
ñòðàòåã³þ ï³äâèùåííÿ áåçïåêè äîðîæíüîãî ðóõó, ñòâîðåíî ìåðåæó êîîðäèíàö³éíèõ
ðàä ç ïèòàíü äîðîæíüî¿ áåçïåêè, ðàòèô³êîâàíî âàæëèâ³ ì³æíàðîäí³ óãîäè. Îäíàê
çàãàëîì íàÿâíà ñèñòåìà çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó äàëåêà â³ä äîñêî-
íàëîñò³. Íàâ³òü ïðè ïîð³âíÿíî åôåêòèâí³é ðîáîò³ îêðåìèõ ëàíîê çàãàëüí³ ðåçóëüòàòè
¿¿ ôóíêö³îíóâàííÿ íå º çàäîâ³ëüíèìè [3].

Íåâ³ä’ºìíîþ ÷àñòèíîþ ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â
º âñòàíîâëåííÿ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó äîñë³äæóâàí³é
ñôåð³. Íåçâàæàþ÷è íà òå, ùî äî ÊÓïÀÏ äîñèòü ÷àñòî âíîñÿòüñÿ çì³íè é äîïîâíåííÿ,
ïðàâîçàñòîñóâàííÿ ñâ³ä÷èòü ïðî íåîáõ³äí³ñòü á³ëüø äåòàëüíîãî éîãî äîîïðàöþâàííÿ.
Öÿ îáñòàâèíà ó êîíòåêñò³ íàÿâíèõ ïðîáëåì ôóíêö³îíóâàííÿ ³íôîðìàö³éíî¿ ñèñòåìè
Óêðà¿íè âêàçóº íà íåîáõ³äí³ñòü ïîäàëüøîãî âäîñêîíàëåííÿ íå ëèøå ìåõàí³çìó
ïðàâîâîãî çàõèñòó ³íòåðåñ³â ñóá’ºêò³â ïðàâîâ³äíîñèí ó ñôåð³ áåçïåêè äîðîæíüîãî
ðóõó, à é ïîë³ïøåííÿ åôåêòèâíîñò³ çàõîä³â âïëèâó çà ïîðóøåííÿ íîðì ÷èííîãî
çàêîíîäàâñòâà â ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â [6, ñ. 322].

Çã³äíî ç³ Ñòðàòåã³ºþ ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó â Óêðà¿í³
íà ïåð³îä äî 2020 ðîêó, ñõâàëåíîþ ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
â³ä 14 ÷åðâíÿ 2017 ð. ¹ 481-ð, ñåðåä ³íøèõ îñíîâíèìè íàïðÿìàìè ðåàë³çàö³¿
çàçíà÷åíî¿ ñòðàòåã³¿ º “ïðîâåäåííÿ àíàë³çó òà óäîñêîíàëåííÿ çàêîíîäàâñòâà ç ïèòàíü
áåçïåêè äîðîæíüîãî ðóõó ç ìåòîþ çàáåçïå÷åííÿ â³äïîâ³äíîñò³ íàéêðàùèì çàêîíî-
äàâ÷èì ñòàíäàðòàì, ÿê³ ä³þòü â êðà¿íàõ ªâðîïè ç íàéáåçïå÷í³øèìè äîðîæíüî-
òðàíñïîðòíèìè ñèñòåìàìè; ðîçðîáëåííÿ çàêîíîäàâñòâà ïðî äîðîæí³é ðóõ ç ìåòîþ
âðåãóëþâàííÿ âñ³õ ñôåð æèòòºä³ÿëüíîñò³, ó òîìó ÷èñë³ ïèòàííÿ â³äïîâ³äàëüíîñò³
çà â÷èíåí³ ïðàâîïîðóøåííÿ òà á³ëüø ñóâîðîãî ïîêàðàííÿ çë³ñíèõ ïîðóøíèê³â;
çàïðîâàäæåííÿ ïðîâåäåííÿ íàóêîâèõ òà íàóêîâî-òåõí³÷íèõ äîñë³äæåíü ó ñôåð³
áåçïåêè äîðîæíüîãî ðóõó ç ìåòîþ îö³íêè åôåêòèâíîñò³ çàõîä³â, ñïðÿìîâàíèõ íà
ï³äâèùåííÿ áåçïåêè, êîìôîðòó òà êóëüòóðè äîðîæíüîãî ðóõó” [12].

Ó öüîìó ñåíñ³ îäíèì ³ç íàð³æíèõ êàìåí³â àêòèâ³çàö³¿ ïðîöåñó ïåðåõîäó â³ä
çàñòàð³ëèõ, àðõà¿÷íèõ äî ³ííîâàö³éíèõ äîñë³äíèöüêèõ ìîäåëåé º ñòâîðåííÿ íîâî¿
íàóêîâî¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿ äîêòðèíè, ÿêà á âðàõîâóâàëà ïðèíöèïîâ³ çì³íè
ó ïîãëÿä³ íà ñóñï³ëüíå ïðèçíà÷åííÿ àäì³í³ñòðàòèâíîãî ïðàâà, ðîçóì³ííÿ éîãî ÿê
ïðàâà çàáåçïå÷åííÿ ³ çàõèñòó ïðàâ ëþäèíè [2, ñ. 67]. Äî òîãî æ, àíàë³ç ÷èííîãî
çàêîíîäàâñòâà ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó ñâ³ä÷èòü ïðî íå-
ìîæëèâ³ñòü éîãî óäîñêîíàëåííÿ áåç ïåðåîñìèñëåííÿ çíà÷åííÿ ³íñòèòóòó àäì³-
í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ïðàâèë äîðîæíüîãî ðóõó.

Íà ñüîãîäí³ àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïðàâèë äîðîæíüî-
ãî ðóõó çðîñòàº ³ ó ñóñï³ëüñòâ³ øèðÿòüñÿ ïðîïîçèö³¿ ùîäî ÷åðãîâîãî ¿¿ ïîñèëåííÿ
÷åðåç âèñîêèé ð³âåíü ÄÒÏ íà äîðîãàõ Óêðà¿íè. Îñòàíí³ âàæëèâ³ çì³íè ó ñôåð³
çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó áóëè ââåäåí³ Çàêîíîì Óêðà¿íè â³ä 14 ëèï-
íÿ 2015 ðîêó “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî
âäîñêîíàëåííÿ ðåãóëþâàííÿ â³äíîñèí ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî
ðóõó” [7]. Òàê, âíåñåíî çíà÷í³ çì³íè äî ïîðÿäêó òà âèä³â àäì³í³ñòðàòèâíèõ ñòÿãíåíü,
ùî ³ñíóâàëè ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó. Ïî-ïåðøå, ââåäåíî
íîâèé âèä ñòÿãíåíü (ñàìå âèä ñòÿãíåíü, àäæå íèì äîäàíî ñòàòòþ 24 ÊÓïÀÏ “Âèäè
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àäì³í³ñòðàòèâíèõ ñòÿãíåíü”) – øòðàôí³ áàëè, ïî-äðóãå, âñòàíîâëåíî îñîáëèâèé
ïîðÿäîê ¿õ çàñòîñóâàííÿ, ïî-òðåòº, øòðàôè âñòàíîâëåíî ç ÷³òêî âèçíà÷åíèì
ðîçì³ðîì áåç áóäü-ÿêî¿ àëüòåðíàòèâè ùîäî ÿê ñàìî¿ ñóìè, òàê ³ íàêëàäåííÿ
àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ çàãàëîì, ïî-÷åòâåðòå, ñóòòºâî çìåíøåíî ê³ëüê³ñòü
ñêëàä³â àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, çà
ÿê³ ïåðåäáà÷åíî òàêó ñàíêö³þ ÿê ïîïåðåäæåííÿ.

Çàêîíîì Óêðà¿íè â³ä 7 ëèïíÿ 2016 ðîêó “Ïðî âíåñåííÿ çì³í äî Êîäåêñó
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ùîäî ïîñèëåííÿ â³äïîâ³äàëüíîñò³
çà êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè ó ñòàí³ àëêîãîëüíîãî, íàðêîòè÷íîãî ÷è
³íøîãî ñï’ÿí³ííÿ àáî ï³ä âïëèâîì ë³êàðñüêèõ ïðåïàðàò³â, ùî çíèæóþòü óâàãó òà
øâèäê³ñòü ðåàêö³¿” [8] âíåñåíî âàæëèâ³ çì³íè äî ñòàòò³ 25 ÊÓïÀÏ, çà ÿêèìè
îïëàòíå âèëó÷åííÿ, êîíô³ñêàö³ÿ ïðåäìåò³â òà ïîçáàâëåííÿ ïðàâà êåðóâàííÿ
òðàíñïîðòíèìè çàñîáàìè ìîæóòü çàñòîñîâóâàòèñÿ ÿê îñíîâí³ òà ÿê äîäàòêîâ³
àäì³í³ñòðàòèâí³ ñòÿãíåííÿ, ó çâ’ÿçêó ç ÷èì ñóòòºâî ïîñèëèâñÿ ïîòåíö³àë íàÿâíèõ
ñàíêö³é ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó. Âîäíî÷àñ ó ñòàòò³ 130
ÊÓïÀÏ âñòàíîâëåíî êîíêðåòí³ ñòÿãíåííÿ çà àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ó
ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, ñåðåä ÿêèõ: êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè
îñîáàìè â ñòàí³ àëêîãîëüíîãî, íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî ï³ä âïëèâîì
ë³êàðñüêèõ ïðåïàðàò³â, ùî çíèæóþòü ¿õ óâàãó òà øâèäê³ñòü ðåàêö³¿, à òàêîæ
ïåðåäà÷à êåðóâàííÿ òðàíñïîðòíèì çàñîáîì îñîá³, ÿêà ïåðåáóâàº â ñòàí³ òàêîãî
ñï’ÿí³ííÿ ÷è ï³ä âïëèâîì òàêèõ ë³êàðñüêèõ ïðåïàðàò³â, à òàê ñàìî â³äìîâà îñîáè,
ÿêà êåðóº òðàíñïîðòíèì çàñîáîì, â³ä ïðîõîäæåííÿ â³äïîâ³äíî äî âñòàíîâëåíîãî
ïîðÿäêó îãëÿäó íà ñòàí àëêîãîëüíîãî, íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî
ùîäî âæèâàííÿ ë³êàðñüêèõ ïðåïàðàò³â, ùî çíèæóþòü óâàãó òà øâèäê³ñòü ðåàêö³¿.
Òàê³ ïîðóøåííÿ òÿãíóòü çà ñîáîþ íàêëàäåííÿ øòðàôó íà âîä³¿â ó ðîçì³ð³ øåñòèñîò
íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí ç ïîçáàâëåííÿì ïðàâà êåðóâàííÿ
òðàíñïîðòíèìè çàñîáàìè íà ñòðîê îäèí ð³ê, à íà ³íøèõ îñ³á – íàêëàäåííÿ øòðàôó
â ðîçì³ð³ øåñòèñîò íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí. Ïîâòîðíå
ïðîòÿãîì ðîêó â÷èíåííÿ áóäü-ÿêîãî ç ïîðóøåíü, ïåðåäáà÷åíèõ ÷àñòèíîþ ïåðøîþ
ö³º¿ ñòàòò³, òÿãíå çà ñîáîþ íàêëàäåííÿ øòðàôó íà âîä³¿â ó ðîçì³ð³ îäí³º¿ òèñÿ÷³
äâîõñîò íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí ç ïîçáàâëåííÿì ïðàâà
êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè íà ñòðîê òðè ðîêè ³ íà ³íøèõ îñ³á – íàêëàäåííÿ
øòðàôó ó ðîçì³ð³ îäí³º¿ òèñÿ÷³ äâîõñîò íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â
ãðîìàäÿí ç îïëàòíèì âèëó÷åííÿì òðàíñïîðòíîãî çàñîáó ÷è áåç òàêîãî. Ä³¿,
ïåðåäáà÷åí³ ÷àñòèíîþ ïåðøîþ ö³º¿ ñòàòò³, â÷èíåí³ îñîáîþ, ÿêà äâ³÷³ ïðîòÿãîì
ðîêó ï³ääàâàëàñÿ àäì³í³ñòðàòèâíîìó ñòÿãíåííþ çà êåðóâàííÿ òðàíñïîðòíèìè
çàñîáàìè ó ñòàí³ àëêîãîëüíîãî, íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî ï³ä âïëèâîì
ë³êàðñüêèõ ïðåïàðàò³â, ùî çíèæóþòü ¿¿ óâàãó òà øâèäê³ñòü ðåàêö³¿, çà â³äìîâó â³ä
ïðîõîäæåííÿ â³äïîâ³äíî äî âñòàíîâëåíîãî ïîðÿäêó îãëÿäó íà ñòàí àëêîãîëüíîãî,
íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî ùîäî âæèâàííÿ ë³êàðñüêèõ ïðåïàðàò³â, ùî
çíèæóþòü óâàãó òà øâèäê³ñòü ðåàêö³¿, òÿãíóòü çà ñîáîþ íàêëàäåííÿ øòðàôó íà
âîä³¿â ó ðîçì³ð³ äâîõ òèñÿ÷ ÷îòèðüîõñîò íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â
ãðîìàäÿí ç ïîçáàâëåííÿì ïðàâà êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè íà ñòðîê
äåñÿòü ðîê³â ³ íà ³íøèõ îñ³á – íàêëàäåííÿ øòðàôó ó ðîçì³ð³ äâîõ òèñÿ÷ ÷îòèðüîõñîò
íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí ç îïëàòíèì âèëó÷åííÿì
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òðàíñïîðòíîãî çàñîáó ÷è áåç òàêîãî. Âæèâàííÿ âîä³ºì òðàíñïîðòíîãî çàñîáó ï³ñëÿ
äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè çà éîãî ó÷àñòþ àëêîãîëþ, íàðêîòèê³â, à òàêîæ
ë³êàðñüêèõ ïðåïàðàò³â, âèãîòîâëåíèõ íà ¿õ îñíîâ³ (êð³ì òèõ, ùî âõîäÿòü äî îô³ö³éíî
çàòâåðäæåíîãî ñêëàäó àïòå÷êè àáî ïðèçíà÷åí³ ìåäè÷íèì ïðàö³âíèêîì), àáî ï³ñëÿ
òîãî, ÿê òðàíñïîðòíèé çàñ³á áóâ çóïèíåíèé íà âèìîãó ïîë³öåéñüêîãî, äî ïðîâåäåííÿ
óïîâíîâàæåíîþ îñîáîþ ìåäè÷íîãî îãëÿäó ç ìåòîþ âñòàíîâëåííÿ ñòàíó àëêîãîëüíîãî,
íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî ùîäî âæèâàííÿ ë³êàðñüêèõ ïðåïàðàò³â, ùî
çíèæóþòü éîãî óâàãó òà øâèäê³ñòü ðåàêö³¿, ÷è äî ïðèéíÿòòÿ ð³øåííÿ ïðî çâ³ëüíåííÿ
â³ä ïðîâåäåííÿ òàêîãî îãëÿäó, òÿãíå çà ñîáîþ íàêëàäåííÿ øòðàôó íà âîä³¿â ó
ðîçì³ð³ îäí³º¿ òèñÿ÷³ äâîõñîò íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí àáî
àäì³í³ñòðàòèâíèé àðåøò íà ñòðîê ï’ÿòíàäöÿòü ä³á ç ïîçáàâëåííÿì ïðàâà êåðóâàííÿ
òðàíñïîðòíèìè çàñîáàìè òåðì³íîì íà òðè ðîêè [5].

Âîäíî÷àñ íà ôîí³ òàêèõ çì³í çàêîíîäàâñòâà â³äïîâ³äíî äî çâ³òó ïåðøîãî
çàñòóïíèêà íà÷àëüíèêà Äåïàðòàìåíòó ïàòðóëüíî¿ ïîë³ö³¿ Óêðà¿íè Îëåêñ³ÿ
Á³ëîøèöüêîãî ï³ä ÷àñ Íàö³îíàëüíîãî Ôîðóìó ç áåçïåêè íà òðàíñïîðò³, ò³ëüêè ó
ïåðøîìó êâàðòàë³ 2019 ðîêó â Óêðà¿í³ ñòàëîñÿ 47445 äîðîæíüî-òðàíñïîðòíèõ
ïðèãîä, â ÿêèõ çàãèíóëè 822 ëþäèíè. Çà éîãî ñëîâàìè, ãîëîâíîþ ïðè÷èíîþ ÄÒÏ
º ïåðåâèùåííÿ øâèäêîñò³ ðóõó. “×àñòêà ÄÒÏ ó ðåçóëüòàò³ ïåðåâèùåííÿ øâèäêîñò³
ðóõó ñòàíîâèòü 35 %, ïîðóøåííÿ ïðàâèë ìàíåâðóâàííÿ – 20 %, ïîðóøåííÿ ïðàâèë
ïðî¿çäó ïåðåõðåñòü – 8 %, ïîðóøåííÿ ïðàâèë ïåðå¿çäó ïåðåõîä³â – 8 % ³ íåäî-
òðèìàííÿ áåçïå÷íî¿ äèñòàíö³¿ – 6 %” [9].

Çàçíà÷èìî, ùî â Óêðà¿í³ ð³âåíü ñìåðòíîñò³ òà òðàâìàòèçìó âíàñë³äîê ÄÒÏ
º îäíèì ³ç íàéâèùèõ â ªâðîï³, à ð³âåíü îðãàí³çàö³¿ áåçïåêè äîðîæíüîãî ðóõó
çàëèøàºòüñÿ âêðàé íèçüêèì, ïðî ùî ó ñâî¿õ çâ³òàõ íåîäíîðàçîâî âêàçóâàëè åêñïåðòè
ÂÎÎÇ, Ñâ³òîâîãî áàíêó òà ³íøèõ ì³æíàðîäíèõ ³íñòèòóö³é.

Îòæå, ÿê áà÷èìî, ñèòóàö³ÿ â³äïîâ³äíî äî ñòàòèñòèêè âèãëÿäàº íå äîñèòü
îáíàä³éëèâîþ. Ïðîòå âíåñåííÿ çì³í äî àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà ùîäî
áåçïåêè äîðîæíüîãî ðóõó, íà íàøó äóìêó, ìàº âïëèíóòè íà çíèæåííÿ íåãàòèâíèõ
ïîêàçíèê³â çà îêðåìèìè íàïðÿìàìè ïîðóøåíü ïðàâèë äîðîæíüîãî ðóõó, àäæå
÷åðåç ïîñèëåííÿ â³äïîâ³äàëüíîñò³, âñòàíîâëåííÿ äîäàòêîâèõ îáìåæåíü ìîæíà
âïëèíóòè íà ñèòóàö³þ ç áåçïåêîþ äîðîæíüîãî ðóõó. Ó öüîìó ñåíñ³ íåîáõ³äíî
çàçíà÷èòè, ùî ó òîìó æ ÊÓïÀÏ íå âèçíà÷åíî ï³äñòàâè â³äíåñåííÿ òèõ ÷è ³íøèõ
ïðàâîïîðóøåíü äî “ïðàâîïîðóøåíü ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó”. Âêàçàíå
ìîæå ïðèçâåñòè äî áåçï³äñòàâíîãî ðîçøèðåííÿ ïîâíîâàæåíü áóäü-ÿêèõ ñóá’ºêò³â,
ùî çä³éñíþþòü ä³ÿëüí³ñòü ó çàçíà÷åí³é ñôåð³ òà ìàþòü ïðàâî ïðèòÿãóâàòè îñ³á äî
àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³. Äî çàêîíîäàâ÷îãî âèçíà÷åííÿ ÷³òêîãî ïåðåë³êó
“ïðàâîïîðóøåíü ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó” çàñòîñóâàííÿ
ïîëîæåíü ÷àñòèíè 5 ñòàòò³ 258, â ÿê³é çàçíà÷åíî, ùî “ÿêùî ï³ä ÷àñ ñêëàäàííÿ
ïîñòàíîâè ó ñïðàâ³ ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ îñîáà îñïîðèòü äîïóùåíå
ïîðóøåííÿ ³ àäì³í³ñòðàòèâíå ñòÿãíåííÿ, ùî íà íå¿ ïîêëàäàºòüñÿ, òî óïîâíîâàæåíà
ïîñàäîâà îñîáà çîáîâ’ÿçàíà ñêëàñòè ïðîòîêîë ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ
â³äïîâ³äíî äî âèìîã ñòàòò³ 256 ÊÓïÀÏ òà ïðàâîïîðóøåíü ó ñôåð³ çàáåçïå÷åííÿ
äîðîæíüîãî ðóõó, ó òîìó ÷èñë³ çàô³êñîâàíèõ â àâòîìàòè÷íîìó ðåæèì³” [5] âáà-
÷àºòüñÿ òàêèì, ùî ñóïåðå÷èòü ïîëîæåííÿì ñòàòò³ 19 Êîíñòèòóö³¿ Óêðà¿íè, ÿêà
ãîâîðèòü, ùî “ïðàâîâèé ïîðÿäîê â Óêðà¿í³ ´ðóíòóºòüñÿ íà çàñàäàõ, â³äïîâ³äíî äî
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ÿêèõ í³õòî íå ìîæå áóòè ïðèìóøåíèé ðîáèòè òå, ùî íå ïåðåäáà÷åíî çàêîíîäàâ-
ñòâîì” [4]. Êð³ì òîãî, ïîðóøóºòüñÿ ïðèíöèï, çàêð³ïëåíèé ó ñòàòò³ 7 ÊÓïÀÏ:
“Çàñòîñóâàííÿ óïîâíîâàæåíèìè íà òå îðãàíàìè ³ ïîñàäîâèìè îñîáàìè çàõîä³â
àäì³í³ñòðàòèâíîãî âïëèâó ïðîâàäèòüñÿ â ìåæàõ ¿õ êîìïåòåíö³¿, ó òî÷í³é â³äïîâ³ä-
íîñò³ ç çàêîíîì” [5].

Îòæå, âðàõîâóþ÷è, ùî ó ñàìîìó ÊÓïÀÏ â³äñóòíº ÷³òêå âèçíà÷åííÿ ïðàâî-
ïîðóøåíü ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó, ìîæíà ä³éòè âèñíîâêó,
ùî òëóìà÷åííÿ ïîëîæåíü ÷àñòèíè 5 ñòàòò³ 258 ÊÓïÀÏ º íåîäíîçíà÷íèì òà ïîòðåáóº
âíåñåííÿ â³äïîâ³äíèõ çì³í ùîäî âèçíà÷åííÿ êàòåãîð³¿ “ïðàâîïîðóøåííÿ ó ñôåð³
çàáåçïå÷åííÿ äîðîæíüîãî ðóõó”. Çà íàÿâíèõ óìîâ äî òàêèõ ïðàâîïîðóøåíü ìîæóòü
áóòè áåçï³äñòàâíî â³äíåñåí³ áóäü-ÿê³ ïðàâîïîðóøåííÿ ç ð³çíèõ ãëàâ ÊÓïÀÏ,
íàïðèêëàä, ïîðóøåííÿ ïðàâèë ïàðêóâàííÿ òðàíñïîðòíèõ çàñîá³â (ñòàòòÿ 152-1
Ãëàâè 11 “Àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ â ãàëóç³ æèòëîâèõ ïðàâ ãðîìàäÿí,
æèòëîâî-êîìóíàëüíîãî ãîñïîäàðñòâà òà áëàãîóñòðîþ” ÊÓïÀÏ) àáî æ ïîðóøåííÿ
ïðàâèë òðàíñïîðòóâàííÿ ïåñòèöèä³â ³ àãðîõ³ì³êàò³â, òîêñè÷íèõ õ³ì³÷íèõ ðå÷îâèí
òà ³íøèõ ïðåïàðàò³â (ñòàòòÿ 83 Ãëàâè 7 “Àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ó ñôåð³
îõîðîíè ïðèðîäè, âèêîðèñòàííÿ ïðèðîäíèõ ðåñóðñ³â, îõîðîíè êóëüòóðíî¿ ñïàäùèíè”
ÊÓïÀÏ). Çàçíà÷åí³ ïðàâîïîðóøåííÿ ðîçãëÿäàþòü ó ïåðøîìó âèïàäêó àäì³í³ñòðà-
òèâí³ êîì³ñ³¿, à ó äðóãîìó – îðãàíè äåðæàâíî¿ ñàí³òàðíî-åï³äåì³îëîã³÷íî¿ ñëóæáè.
Â³äïîâ³äíî, âèíèêàº ïèòàííÿ ùîäî ¿õí³õ ìîæëèâîñòåé âèíîñèòè ïîñòàíîâè áåç
ñêëàäàííÿ ïðîòîêîëó â ïîðÿäêó, âèçíà÷åíîìó ñòàòòåþ 258 ÊÓïÀÏ. Àäæå îðãàíàì
Íàö³îíàëüíî¿ ïîë³ö³¿ òàêà ìîæëèâ³ñòü íàäàíà ëèøå íà ï³äñòàâ³ òîãî, ùî ñòàòò³ 80
òà 81 ìàþòü îïîñåðåäêîâàíå â³äíîøåííÿ äî çàáåçïå÷åííÿ äîðîæíüîãî ðóõó. Îòæå,
âàæëèâèì êðîêîì äî âèð³øåííÿ öèõ çàâäàíü ìîæå áóòè çàêîíîäàâ÷å âèçíàííÿ
àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü òà â³äíåñåííÿ äî íèõ ïåâíèõ ïîðóøåíü ïðàâèë
äîðîæíüîãî ðóõó. Ñàìå äåðæàâà íåñå â³äïîâ³äàëüí³ñòü çà ôîðìóâàííÿ ñòðàòåã³¿
ïðîòèä³¿ ïðàâîïîðóøåííÿì, ñèñòåìè çàõîä³â òà çàñîá³â âèð³øåííÿ öèõ ïðîáëåì.

Àëå çàçíà÷èìî, ùî êð³ì âíåñåííÿ çì³í äî çàêîíîäàâñòâà ùîäî ïîñèëåííÿ
â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, òà æ
Ñòðàòåã³ÿ ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó â Óêðà¿í³ âèÿâëÿº é ³íø³
ïðè÷èíè âèíèêíåííÿ ïðîáëåìè çá³ëüøåííÿ ê³ëüêîñò³ äîðîæíüî-òðàíñïîðòíèõ
ïðèãîä òà ¿õí³õ íåãàòèâíèõ íàñë³äê³â, äî ÿêèõ â³äíîñèòü: â³äñóòí³ñòü ãîëîâíîãî
ì³æâ³äîì÷îãî îðãàíó ç áåçïåêè äîðîæíüîãî ðóõó, ùî ïðèçâîäèòü äî â³äñóòíîñò³
ö³ë³ñíî¿ ñèñòåìè äåðæàâíîãî óïðàâë³ííÿ áåçïåêîþ äîðîæíüîãî ðóõó, íå÷³òêîãî
ðîçïîä³ëó ôóíêö³é, íàÿâíîñò³ êîíôë³êòó ³íòåðåñ³â, íèçüêîãî ð³âíÿ ³íñòèòóö³î-
íàëüíî¿ ñïðîìîæíîñò³ îðãàí³â äåðæàâíî¿ âëàäè äî àíàë³çó, ïëàíóâàííÿ òà ä³ÿëüíîñò³
ó çàçíà÷åí³é ñôåð³; íåäîñêîíàë³ñòü ïðàâîâîãî ìåõàí³çìó òà íîðìàòèâíî-ïðàâîâîãî
ðåãóëþâàííÿ ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó; íåâèçíà÷åí³ñòü îñíîâíèõ íàïðÿì³â
òà ñòàíäàðò³â áåçïåêè äîðîæíüîãî ðóõó; â³äñóòí³ñòü îá´ðóíòîâàíî¿ åêîíîì³÷íî¿
îö³íêè âàðòîñò³ æèòòÿ, çäîðîâ’ÿ òà çàâäàíî¿ åêîíîì³ö³ øêîäè â³ä äîðîæíüî-òðàí-
ñïîðòíèõ ïðèãîä; â³äñóòí³ñòü ô³íàíñóâàííÿ àáî ìåõàí³çìó ô³íàíñóâàííÿ, ñïðÿìîâà-
íîãî íà çàïîá³ãàííÿ òà çíèæåííÿ ð³âíÿ àâàð³éíîñò³, çìåíøåííÿ ê³ëüêîñò³ äîðîæíüî-
òðàíñïîðòíèõ ïðèãîä ç òÿæêèìè íàñë³äêàìè; íåäîñêîíàë³ñòü ñèñòåìè çáîðó ³íôîð-
ìàö³¿ ïðî äîðîæíüî-òðàíñïîðòí³ ïðèãîäè, ¿¿ îáðîáêè, äîñë³äæåííÿ òà àíàë³çó; íå-
äîñòàòíÿ â³äïîâ³äí³ñòü ðîçâèòêó âóëè÷íî-äîðîæíüî¿ ìåðåæ³ òà ¿¿ ñòàíó ³íòåíñèâíîñò³
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òðàíñïîðòíîãî òà ï³øîõ³äíîãî ðóõó; íåäîñòóïí³ñòü òðàíñïîðòó òà òðàíñïîðòíî¿
³íôðàñòðóêòóðè äëÿ îñ³á ç ³íâàë³äí³ñòþ; íåâ³äïîâ³äí³ñòü øâèäê³ñíèõ ðåæèì³â òà
íàäì³ðíà øâèäê³ñòü ðóõó àâòîìîá³ë³â, îñîáëèâî ó çîíàõ íàñåëåíèõ ïóíêò³â; íèçüêèé
ð³âåíü ï³äãîòîâêè âîä³¿â òà â³äñóòí³ñòü ìåõàí³çìó çä³éñíåííÿ åôåêòèâíîãî êîíòðîëþ
çà ä³ÿëüí³ñòþ àâòîøê³ë; íåäîñêîíàë³ñòü ïîðÿäêó çä³éñíåííÿ êîíòðîëþ çà
âèêîíàííÿì çàêîíîäàâñòâà â ÷àñòèí³ äîòðèìàííÿ ïðàâèë äîðîæíüîãî ðóõó, îñîáëèâî
ùîäî îñ³á, ÿê³ êåðóþòü òðàíñïîðòíèì çàñîáîì ó ñòàí³ àëêîãîëüíîãî ñï’ÿí³ííÿ òà
ïåðåâèùóþòü øâèäê³ñòü; â³äñóòí³ñòü ñèñòåìè äåðæàâíîãî íàãëÿäó çà òðàíñïîðòíèìè
çàñîáàìè òà ¿õ â³äïîâ³äí³ñòþ òåõí³÷íèì âèìîãàì ñó÷àñíèõ ñòàíäàðò³â áåçïåêè;
íèçüêèé ð³âåíü âèõîâàííÿ ñóñï³ëüñòâà ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, âëàñíî¿
â³äïîâ³äàëüíîñò³ òà äîòðèìàííÿ ïðàâèë äîðîæíüîãî ðóõó; â³äñóòí³ñòü åôåêòèâíî¿
ñèñòåìè ñïîâ³ùåííÿ ïðî äîðîæíüî-òðàíñïîðòí³ ïðèãîäè òà åêñòðåíî¿ äîïîìîãè
ïîñòðàæäàëèì óíàñë³äîê äîðîæíüî-òðàíñïîðòíèõ ïðèãîä; â³äñóòí³ñòü ñèñòåìíèõ
çàõîä³â ç ìåäèêî-ïñèõîëîã³÷íî¿, ôóíêö³îíàëüíî¿ òà ñîö³àëüíî-ïðîôåñ³éíî¿ ðåàá³-
ë³òàö³¿ æåðòâ äîðîæíüî-òðàíñïîðòíèõ ïðèãîä [10].

Íàì òðåáà óñâ³äîìèòè, ùî ñóñï³ëüí³ â³äíîñèíè, ÿê³ ñêëàäàþòü äîðîæí³é ðóõ,
íàñò³ëüêè áàãàòîìàí³òí³, ùî çàáåçïå÷èòè ¿õ ïðàâîâå ðåãóëþâàííÿ ò³ëüêè çà äîïî-
ìîãîþ ïðàâèë íåìîæëèâî. Îòæå, àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü º ò³ëüêè ñêëàäî-
âîþ ìåõàí³çìó ïðîòèä³¿ ïðàâîïîðóøåííÿì ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, ïðî
ùî ñâ³ä÷èòü ³ ³ñòîðè÷íèé àíàë³ç çàêîíîäàâ÷èõ çì³í ó çàçíà÷åí³é ñôåð³.

Ùå ç ðàäÿíñüêèõ ÷àñ³â ï³ä ÷àñ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ÷³òêî ïðî-
ãëÿäàâñÿ ïð³îðèòåò äåðæàâè íàä ³íòåðåñàìè ãðîìàäÿí. Â îñíîâó çàâæäè ïîêëàäàëàñÿ
ã³ïîòåçà ïðî òå, ùî îñíîâíà ïðè÷èíà ÄÒÏ ïîëÿãàº â íåíàëåæí³é ïîâåä³íö³ ãðîìàäÿí
ï³ä ÷àñ äîðîæíüîãî ðóõó, íà ÿêó äåðæàâà âïëèâàëà øëÿõîì ïîñèëåííÿ â³äïîâ³-
äàëüíîñò³. Àëå íåîáõ³äíî çàçíà÷èòè, ùî äî â³äïîâ³äàëüíîñò³, ÿê ïðàâèëî, ïðèòÿ-
ãàëèñü âîä³¿ òðàíñïîðòíèõ çàñîá³â, à íå â³äïîâ³äí³ îðãàíè, ÿê³ òàê ÷è ³íàêøå
ìîãëè âïëèâàòè íà ðåçóëüòàò ÄÒÏ (ñòâîðþâàòè íåîáõ³äí³ óìîâè äëÿ ó÷àñíèê³â
äîðîæíüîãî ðóõó òîùî). Òîìó, êð³ì çàêîíîäàâ÷èõ ³í³ö³àòèâ, íåîáõ³äí³ äîäàòêîâ³
çàõîäè ç îïòèì³çàö³¿ äîðîæíüîãî ðóõó ç óïîðÿäêóâàííÿ â³äíîñèí ì³æ éîãî ó÷àñ-
íèêàìè, íàïðèêëàä, ùîäî ñòàíó âóëè÷íèõ ìåðåæ, òåõí³÷íèõ çàñîá³â çàáåçïå÷åííÿ
äîðîæíüîãî ðóõó òîùî. Ó öüîìó ñåíñ³ ñó÷àñí³ äîñÿãíåííÿ áàãàòüîõ ãàëóçåé íàóêè
³ òåõí³êè çìóøóþòü ïî-íîâîìó ï³äõîäèòè äî ïèòàííÿ ïðàâîâîãî ðåãóëþâàííÿ ñó-
ñï³ëüíèõ â³äíîñèí ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó ç óðàõóâàííÿì âïëèâó íàóêîâî-
òåõí³÷íîãî ïðîãðåñó.
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ADMINISTRATIVE LIABILITY AS PART OF THE MECHANISM FOR 
COMBITING ROAD SAFETY OFFENCES

The article is devoted to the study of the current state of administrative liability
for road traffic offences in Ukraine. It is noted that the analysis of the current
legislation in the field of road safety shows that it is impossible to improve it without
rethinking the value of the institution of administrative responsibility for traffic
violations.

Pointed out that in Ukraine the death rate and injuries due to road accidents
is one of the highest in Europe, and the level of traffic safety remains extremely low,
as repeatedly pointed out by experts from the World Bank and other international
institutions in their reports.

It has been established that the social relations that make up road traffic are so
diverse that it is impossible to ensure their legal regulation only by means of rules.
Accordingly, administrative responsibility is only an integral part of the mechanism
of counteracting traffic safety offenses, as evidenced by the historical analysis of
legislative changes in that area.  Since the Soviet times, during the regulation of social
relations, the priority of the state over the interests of citizens has been clearly seen.
The basis has always been the hypothesis that the root cause of an accident is the
misbehavior of citizens during the road traffic, which the state has influenced by
increasing accountability.  But it should be noted that, as a rule, it was the responsibility
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of the drivers of the vehicles, rather than the relevant authorities, which could in
some way influence the result of the accident (create the necessary conditions for road
users, etc.).

Concluded that in addition to legislative initiatives, additional measures are
needed to optimize traffic to streamline relations between ist participants, for example,
the state of street networks, road maintenance equipment, etc. In this sense, the
modern achievements of many branches of science and technology are forcing a new
approach to the legal regulation of public relations in the field of road safety, taking
into account the impact on them of scientific and technological progress.

Keywords: administrative responsibility, traffic, offenses, safety.

Îòðèìàíî 17.02.2020
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ÓÄÊ 342.9:351.741(477)

Ëåëåò Ñåðã³é Ìèêîëàéîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0001-6099-4121

ÏÎÍßÒÒß ÒÀ ÇÌ²ÑÒ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂÎÃÎ
ÐÅÃÓËÞÂÀÍÍß ÓÏÐÀÂË²ÍÍß Â ÍÀÖ²ÎÍÀËÜÍ²É

ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ

Ñòàòòþ ïðèñâÿ÷åíî êîìïëåêñíîìó äîñë³äæåííþ ñóòíîñò³ àäì³í³ñòðàòèâíî-
ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè.

Íà îñíîâ³ óçàãàëüíåíü íàóêîâèõ äîñÿãíåíü ³ âèñíîâê³â çà ïîïåðåäí³ìè ðîçðîáêàìè
â÷åíèõ ùîäî âèçíà÷åííÿ ñóòíîñò³ òàêèõ ïîíÿòü, ÿê “ïðàâîâå ðåãóëþâàííÿ”, “àäì³í³-
ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ”, ñôîðìóëüîâàíî âèçíà÷åííÿ ïîíÿòòÿ àäì³í³ñòðà-
òèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, ðîçêðèòî
éîãî çì³ñò òà îñîáëèâîñò³.

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ, Íàö³îíàëüíà ïîë³ö³ÿ
Óêðà¿íè, óïðàâë³ííÿ â îðãàíàõ òà ï³äðîçä³ëàõ ïîë³ö³¿, çì³ñò àäì³í³ñòðàòèâíî-
ïðàâîâîãî ðåãóëþâàííÿ.

Íàëàãîäæåííÿ ñòàá³ëüíîãî òà åôåêòèâíîãî óïðàâë³ííÿ íà âñ³õ ³ºðàðõ³÷íî
ñòðóêòóðîâàíèõ ð³âíÿõ ó Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè âèìàãàº ïåðåãëÿäó íàÿâíî¿
ïðàêòèêè çä³éñíåííÿ îðãàí³çàö³éíî-êåð³âíî¿ ä³ÿëüíîñò³, óäîñêîíàëåííÿ
àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñàä ó ñôåð³ óïðàâë³ííÿ â³äïîâ³äíî äî âèìîã ³ êðèòåð³¿â
åôåêòèâíîñò³ ä³ÿëüíîñò³, çâàæàþ÷è íà âèòðàòè, òåðì³íè òà ÿê³ñòü âèêîíàííÿ
ïîë³ö³ºþ çàâäàíü, ñâîº÷àñíîãî ðåàãóâàííÿ íà íîâ³ âèêëèêè ñüîãîäåííÿ. Ïðîáëåìè
àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿
Óêðà¿íè äîñ³ íå ä³ñòàëè íàëåæíîãî âèñâ³òëåííÿ â íàóêîâ³é ë³òåðàòóð³. Ðàçîì ³ç
òèì àíàë³ç íîðìàòèâíî-ïðàâîâèõ àêò³â ó ö³é ñôåð³ çàñâ³ä÷èâ, ùî âåëèêà ê³ëüê³ñòü
íîðì ì³ñòÿòü ³ñòîòí³ íåäîë³êè òà ïðîãàëèíè, ³ íå ïîâíîþ ì³ðîþ â³äïîâ³äàþòü ñó-
÷àñíèì ðåàë³ÿì. Ç îãëÿäó íà çàçíà÷åíå âèùå, à òàêîæ çâàæàþ÷è íà ºâðî³íòåãðàö³éíó
îð³ºíòàö³þ íàøî¿ äåðæàâè, íàãàëüíîþ âèäàºòüñÿ ïîòðåáà óçãîäæåííÿ íàö³îíàëüíîãî
çàêîíîäàâñòâà ó ñôåð³ óïðàâë³ííÿ â îðãàíàõ òà ï³äðîçä³ëàõ ïîë³ö³¿ ç ì³æíàðîäíèìè
ñòàíäàðòàìè.

Çà ÷àñ ôóíêö³îíóâàííÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè îêðåì³ ïèòàííÿ ïðîöåñó
óïðàâë³ííÿ â ¿¿ îðãàíàõ òà ï³äðîçä³ëàõ âèñâ³òëþâàëèñÿ â äîðîáêó: Î.À. Áàí÷óêà,
Â.Â. Áîíäàðåíêà, Ñ.Ã. Áðàòåëÿ, Ì.Ï. Áóäçèíñüêîãî, Ä.Â. Âëàñåíêà, Ä.Ñ. Äåíèñþêà,
Ñ.Â. Ä³äåíêà, Î.Î. Äÿêîâî¿, Â.Î. ²âàíöîâà, Ä.Ê. Êàòðè÷à, Â.Î. Êðèâîëàï÷óêà,
Î.Ì. Íîñêà, Î.À. Ïàäàëêè, Â.². Ïë³ñêî, Ï.Ï. Ïîãëÿäè, ß.Ñ. Ïîñîõîâà, ².Ï. Ðà-
äîìñüêîãî, Â. Â. Ðóäåíèêà, ³íøèõ íàóêîâö³â.

Ïðîòå íåçâàæàþ÷è íà âàãîìèé íàóêîâèé äîðîáîê, ïðèñâÿ÷åíèé ð³çíèì
àñïåêòàì óïðàâë³ííÿ ó ïðàâîîõîðîííèõ îðãàíàõ, íàòåïåð áðàêóº êîìïëåêñíîãî
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íàóêîâîãî äîñë³äæåííÿ ïðîáëåìàòèêè àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ
óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè. Îêðåñëåíå çóìîâëþº ïîòðåáó ãëèáîêîãî
é óñåá³÷íîãî äîñë³äæåííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñàä óïðàâë³ííÿ â öüîìó
îðãàí³, ôîðìóâàííÿ é îá´ðóíòóâàííÿ íàóêîâèõ âèñíîâê³â ³ ïðîïîçèö³é, ñïðÿìîâàíèõ
íà âäîñêîíàëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â Íà-
ö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè. Ç îãëÿäó íà çàçíà÷åíå âèùå, ìåòà ñòàòò³ ïîëÿãàº â
òîìó, ùîá íà îñíîâ³ óçàãàëüíåííÿ ð³çíîìàí³òíèõ íàóêîâèõ ï³äõîä³â äî âèçíà÷åííÿ
ñóòíîñò³, õàðàêòåðó ³ ïðàâîâî¿ ïðèðîäè êàòåãîð³é “ïðàâîâå ðåãóëþâàííÿ” òà “àä-
ì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ” ñôîðìóëþâàòè âèçíà÷åííÿ ïîíÿòòÿ “àäì³í³ñò-
ðàòèâíî-ïðàâîâå ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, ðîçêðè-
òè éîãî çì³ñò òà îñíîâí³ îçíàêè é îñîáëèâîñò³ òàêîãî ðåãóëþâàííÿ.

Óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, ç îäíîãî áîêó, ïåðåäáà÷àº
ö³ëåñïðÿìîâàíèé îðãàí³çóþ÷èé âïëèâ öüîãî ïðàâîîõîðîííîãî îðãàíó íà ñóñï³ëüí³
â³äíîñèíè, à ç ³íøîãî, – öåé öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè º óïðàâë³íñüêîþ
ñèñòåìîþ é ìàº âëàñí³ ñóá’ºêò ³ îá’ºêò óïðàâë³ííÿ. Òîáòî ÿêùî ðîçãëÿäàòè Íà-
ö³îíàëüíó ïîë³ö³þ Óêðà¿íè ÿê ñóá’ºêò óïðàâë³ííÿ, òîä³ îá’ºêòîì óïðàâë³ííÿ âè-
ñòóïàþòü â³äíîñèíè, ÿê³ ôîðìóþòüñÿ ì³æ ô³çè÷íèìè òà þðèäè÷íèìè îñîáàìè ³
ïîë³öåéñüêèìè ï³ä ÷àñ çàáåçïå÷åííÿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, ³íòåðåñ³â
ñóñï³ëüñòâà òà äåðæàâè, ïðîòèä³¿ çëî÷èííîñò³, ï³äòðèìàííÿ ïóáë³÷íî¿ áåçïåêè é
ïîðÿäêó, íàäàííÿ ïîñëóã ³ç äîïîìîãè îñîáàì, ÿê³ ÷åðåç îñîáèñò³, åêîíîì³÷í³, ñî-
ö³àëüí³ ïðè÷èíè àáî âíàñë³äîê íàäçâè÷àéíèõ ñèòóàö³é ïîòðåáóþòü òàêî¿ äîïîìîãè;
ó ñèñòåì³ æ öüîãî îðãàíó âèêîíàâ÷î¿ âëàäè ôîðìóþòüñÿ âíóòð³øíüîñèñòåìí³ â³ä-
íîñèíè, ÿê³ õàðàêòåðèçóþòüñÿ íàÿâí³ñòþ â³äïîâ³äíèõ ñèñòåìè é ï³äñèñòåì óïðàâ-
ë³ííÿ, ð³çí³ îá’ºêòè óïðàâë³ííÿ (îðãàíè, ï³äðîçä³ëè, ñëóæáè, ïîë³öåéñüê³).

Âèçíà÷åííÿ îñîáëèâîñòåé àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ
â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè ç ìåòîþ ôîðìóëþâàííÿ ïðîïîçèö³é ùîäî éîãî
âäîñêîíàëåííÿ, íà íàø ïîãëÿä, íåìîæëèâå áåç õàðàêòåðèñòèêè òåîðåòèêî-ïðàâîâèõ
çàñàä óïðàâë³ííÿ â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè. Ó çâ’ÿçêó ç öèì, ââàæàºìî çà
äîö³ëüíå ç’ÿñóâàòè ïåðåäîâñ³ì ïîíÿòòÿ òà çì³ñò àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþ-
âàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè.

Ñë³ä çàçíà÷èòè, ùî êàòåãîð³ÿ “àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ” º îäíèì
³ç âèä³â “ïðàâîâîãî ðåãóëþâàííÿ” ÿê îäí³º¿ ³ç çàñàäíè÷èõ êàòåãîð³é âñ³õ ãàëóçåé
ïðàâà. Âçàãàë³ òåðì³í “ðåãóëþâàííÿ” ïîõîäèòü â³ä ëàòèíñüêîãî ñëîâà “regulo” –
“ïðàâèëî” é îçíà÷àº óïîðÿäêóâàííÿ, ïðèâåäåííÿ ÷îãîñü ó â³äïîâ³äí³ñòü äî ÷îãîñü
[1, ñ. 154]. Ó Âåëèêîìó òëóìà÷íîìó ñëîâíèêó ñó÷àñíî¿ óêðà¿íñüêî¿ ìîâè ä³ºñëîâî
“ðåãóëþâàòè” âèçíà÷àºòüñÿ ÿê “óïîðÿäêîâóâàòè ùî-íåáóäü, êåðóâàòè ÷èìîñü, ï³äêî-
ðÿþ÷è éîãî â³äïîâ³äíèì ïðàâèëàì, ïåâí³é ñèñòåì³” [2, ñ. 1207].

Ó çàãàëüíîìó ðîçóì³íí³ “ïðàâîâå ðåãóëþâàííÿ” (â³ä ëàò. Regulare – ñïðÿìîâó-
âàòè, âïîðÿäêîâóâàòè), â³äïîâ³äíî äî þðèäè÷íî¿ åíöèêëîïåä³¿ âèçíà÷àº éîãî ÿê
îäèí ³ç îñíîâíèõ çàñîá³â äåðæàâíîãî âïëèâó íà ñóñï³ëüí³ â³äíîñèíè ç ìåòîþ ¿õ
óïîðÿäêóâàííÿ â ³íòåðåñàõ ëþäèíè, ñóñï³ëüñòâà ³ äåðæàâè [3, ñ. 40–41]. Ó ñâîþ
÷åðãó, Â.Â. Êîïºé÷èêîâ ââàæàº, ùî ïðàâîâå ðåãóëþâàííÿ – öå ä³ÿ ïðàâà íà ñóñï³ëüí³
â³äíîñèíè çà äîïîìîãîþ ïåâíèõ þðèäè÷íèõ çàñîá³â, ïåðåäîâñ³ì íîðì ïðàâà [4,
ñ. 217]. Ó ñâîþ ÷åðãó, íà äóìêó Î.Ô. Ñêàêóí, “ïðàâîâå ðåãóëþâàííÿ” – öå  çä³éñíþ-
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âàíå äåðæàâîþ çà äîïîìîãîþ ïðàâîâèõ çàñîá³â óïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí,
¿õ þðèäè÷íå çàêð³ïëåííÿ, îõîðîíó òà ðîçâèòîê [5, ñ. 488].

Ö³êàâîþ º äóìêà Î.Ì. Êóðàê³íà, ÿêèé íàãîëîøóº, ùî ïðàâîâå ðåãóëþâàííÿ,
ÿê ïðàâèëî, ðîçãëÿäàºòüñÿ â øèðîêîìó òà âóçüêîìó ñåíñ³. Ïðèõèëüíèêè øèðîêîãî
ðîçóì³ííÿ çàçíà÷àþòü, ùî ïðàâîâå ðåãóëþâàííÿ – öå âñ³ àáî ð³çíîìàí³òí³ ôîðìè
âïëèâó äåðæàâè íà ñâ³äîìó ïîâåä³íêó îñ³á çà äîïîìîãîþ øèðîêîãî ñïåêòðà ÷èííèê³â:
íîðì ïðàâà, àêò³â çàñòîñóâàííÿ ïðàâà, þðèäè÷íèõ äîãîâîð³â, ïðàâîâ³äíîñèí, çà-
áåçïå÷åííÿ ðåàë³çàö³¿ íîðì ïðàâà, ó ò.÷. ÷åðåç ïðèìóñ äåðæàâíîãî àïàðàòó,
çàêîíí³ñòü ³ ïðàâîïîðÿäîê òîùî. Ó ñâîþ ÷åðãó, ïðèá³÷íèêè ðîçãëÿäó ïðàâîâîãî
ðåãóëþâàííÿ â âóçüêîìó çíà÷åíí³ ï³äêðåñëþþòü, ùî âîíî âèñòóïàº ëèøå îäíèì
ç³ ñïîñîá³â óïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí, ùî çâîäèòüñÿ äî íîðìàòèâíîãî
âñòàíîâëåííÿ ñòàíäàðò³â, ìåæ íàëåæíî¿ òà ìîæëèâî¿ ïîâåä³íêè. Éîãî íå ìîæíà
îòîòîæíþâàòè ç³ âñ³ìà ôîðìàìè é çàñîáàìè, ÿê³ âèêîðèñòîâóþòüñÿ äåðæàâîþ äëÿ
âïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí, – çà øèðîêîãî òðàêòóâàííÿ öüîãî ïðîöåñó
âòðà÷àºòüñÿ ö³ë³ñí³ñòü éîãî ðîçóì³ííÿ, àäæå íåìîæëèâî ÷³òêî âèçíà÷èòè âñþ
ñóêóïí³ñòü øëÿõ³â ³ ôîðì âïëèâó ïðàâà íà â³äíîñèíè é ïîâåä³íêó ëþäåé [6, ñ. 12].

Ñë³ä ïîãîäèòèñÿ ç ².Ì. Øîï³íîþ, ÿêà ñòâåðäæóº, ùî ñüîãîäí³ ìàº ì³ñöå
ðîçìà¿òòÿ âèçíà÷åíü ïðàâîâîãî ðåãóëþâàííÿ â òåîðåòè÷íèõ äæåðåëàõ, ùî îáóìîâëåíî
ðîçìà¿òòÿì ï³äõîä³â äî ïðàâîðîçóì³ííÿ. Çîêðåìà, âîíà íàãîëîøóº íà òîìó, ùî
ïðàâîâå ðåãóëþâàííÿ ìîæíà ðîçãëÿäàòè: 1) ó ³íñòðóìåíòàëüíîìó àñïåêò³, ç îãëÿäó
íà òåîð³þ ïðèðîäíîãî òà ïîçèòèâíîãî ïðàâà – ÿê âïëèâ äåðæàâè íà ñóñï³ëüí³ â³ä-
íîñèíè çà äîïîìîãîþ ñïåöèô³÷íèõ (ñïåö³àëüíèõ) ïðàâîâèõ çàñîá³â ³ç ìåòîþ âïî-
ðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí; 2) ó ³íñòèòóö³éíîìó àñïåêò³ – ÿê ïðîöåñ,
íàñë³äêàìè ÿêîãî º çä³éñíåííÿ ö³ëåñïðÿìîâàíîãî ïðàâîâîãî âïëèâó äåðæàâè íà
ñóñï³ëüí³ â³äíîñèíè; 3) ó íîðìàòèâíî-þðèäè÷íîìó àñïåêò³ – ÿê çä³éñíþâàíå çà
äîïîìîãîþ ñïåö³àëüíèõ þðèäè÷íèõ çàñîá³â óïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí,
ùî âêëþ÷àº ¿õ þðèäè÷íå çàêð³ïëåííÿ, îõîðîíó, êîíòðîëü çà ¿õ ñòàá³ëüí³ñòþ òà
â³äíîâëåííÿì ó ðàç³ ïîðóøåííÿ; 4) ó ä³ÿëüí³ñíîìó àñïåêò³ – ÿê ä³ÿëüí³ñòü äåðæàâè,
¿¿ îðãàí³â ³ ïîñàäîâèõ îñ³á, à òàêîæ óïîâíîâàæåíèõ íà òå ãðîìàäñüêèõ îðãàí³çàö³é
ùîäî âñòàíîâëåííÿ îáîâ’ÿçêîâèõ äëÿ âèêîíàííÿ þðèäè÷íèõ íîðì (ïðàâèë)
ïîâåä³íêè ñóá’ºêò³â ïðàâà, ¿õ ðåàë³çàö³¿ â êîíêðåòíèõ â³äíîñèíàõ òà çàñòîñóâàííÿ
äåðæàâíîãî ïðèìóñó äî ïðàâîïîðóøíèê³â ³ç ìåòîþ äîñÿãíåííÿ ñòàá³ëüíîãî ïðà-
âîïîðÿäêó â ñóñï³ëüñòâ³. Äàë³ íàóêîâåöü ñëóøíî íàãîëîøóº, ùî êîæåí ³ç öèõ ï³ä-
õîä³â ìàº âëàñíå îá´ðóíòóâàííÿ, ñâ³é ïîíÿò³éíî-ëîã³÷íèé àïàðàò, à âèá³ð îäíîãî
ç íèõ âðåøò³-ðåøò çàëåæèòü â³ä äîñë³äíèêà é îáóìîâëåíèé ñïåöèô³êîþ òà
çàâäàííÿìè ïåâíîãî äîñë³äæåííÿ [7].

Òàêèì ÷èíîì, íà ï³äñòàâ³ àíàë³çó ð³çíèõ ï³äõîä³â íàóêîâö³â ùîäî âèçíà÷åííÿ
ïîíÿòòÿ “ïðàâîâå ðåãóëþâàííÿ” ìîæíà çðîáèòè âèñíîâîê, ùî ïðàâîâå ðåãóëþâàííÿ
ÿê ñïåöèô³÷íà ä³ÿëüí³ñòü º çàñîáîì óïîðÿäêóâàííÿ òà ðåãëàìåíòàö³¿ ñóñï³ëüíèõ
â³äíîñèí çà äîïîìîãîþ íîðì ïðàâà.

Ùî ñòîñóºòüñÿ âèçíà÷åííÿ ñóòíîñò³ ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâå
ðåãóëþâàííÿ”, òî ìè ïîãîäæóºìîñÿ ç ².Ï. Ñ³ìîíîâîþ, ÿêà ñëóøíî çàóâàæóº, ùî
êàòåãîð³ÿ “àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ” º âèäîâèì ïîíÿòòÿì ùîäî ðî-
äîâîãî ïîíÿòòÿ “ïðàâîâå ðåãóëþâàííÿ”. Â³äïîâ³äíî, àäì³í³ñòðàòèâíî-ïðàâîâå ðå-
ãóëþâàííÿ âîëîä³º ÿê çàãàëüíèìè ðèñàìè ïðàâîâîãî ðåãóëþâàííÿ, òàê ³ íèçêîþ
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ñïåöèô³÷íèõ îçíàê, ÿê³ äàþòü çìîãó âåñòè ìîâó ïðî éîãî ãàëóçåâó íàëåæí³ñòü [8,
ñ. 85].

Âîäíî÷àñ íàãîëîñèìî, ùî ñåðåä â÷åíèõ-àäì³í³ñòðàòèâ³ñò³â íàðàç³ íåìàº îä-
íîñòàéíî¿ äóìêè ùîäî âèçíà÷åííÿ ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ”.
Òàê, Â.Ê. Êîëïàêîâ çàçíà÷àº, ùî äåðæàâà çà äîïîìîãîþ àäì³í³ñòðàòèâíî-ïðàâîâèõ
íîðì âïëèâàº íà ñóñï³ëüí³ â³äíîñèíè, ïåðåòâîðþþ÷è ¿õ íà àäì³í³ñòðàòèâíî-ïðàâîâ³
â³äíîñèíè, òîáòî çä³éñíþº àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ [9, ñ. 51].

Íà äóìêó Î.Î. Îë³éíèêà, àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ ñòàíîâèòü
ñèñòåìó é îêðåñëþº êîëî ñóñï³ëüíèõ â³äíîñèí, êîòð³ âèçíà÷àþòüñÿ êîìïëåêñîì
ð³çíîìàí³òíèõ þðèäè÷íèõ çàñîá³â, â³ä³ãðàº ïðîâ³äíó ðîëü â óïîðÿäêóâàíí³ ñó-
ñï³ëüíèõ â³äíîñèí çà äîïîìîãîþ íîðì àäì³í³ñòðàòèâíîãî ïðàâà, õàðàêòåðèçóºòüñÿ
íàÿâí³ñòþ ñòàä³é ó ôóíêö³îíàëüíîìó àñïåêò³ òà çì³ñòîâîìó ïëàí³, âèä³ëÿº ñïåöè-
ô³÷í³, íå õàðàêòåðí³ äëÿ ³íøèõ âèä³â ñîö³àëüíîãî ðåãóëþâàííÿ ðèñè, óïîðÿäêîâóº
ëèøå íàéá³ëüø âàæëèâ³ ñîö³àëüí³ â³äíîñèíè â ö³é ñôåð³, ÿê³ íå çìîæóòü áåç
ïðàâîâîãî ðåãóëþâàííÿ åôåêòèâíî ³ñíóâàòè òà ðîçâèâàòèñÿ [10, ñ. 521].

Â.Î. Ãîëóá ââàæàº, ùî àäì³í³ñòðàòèâíî-ïðàâîâèé âïëèâ – öå îäèí ³ç ïðîÿâ³â
ä³¿ ïðàâà íà â³äíîñèíè, ùî ìàþòü àäì³í³ñòðàòèâíî-ïðàâîâèé õàðàêòåð, ñâ³äîì³ñòü
òà ïîâåä³íêó ñóá’ºêò³â àäì³í³ñòðàòèâíîãî ïðàâà çà äîïîìîãîþ ñèñòåìè îá’ºêòèâíèõ
(ïðàâîâèõ) òà ñóá’ºêòèâíèõ (ïñèõîëîã³÷íèõ, ³äåîëîã³÷íèõ, ìîðàëüíèõ òîùî) åëå-
ìåíò³â, ÿê³ ñêëàäàþòü ìåõàí³çì àäì³í³ñòðàòèâíî-ïðàâîâîãî âïëèâó òà çàáåçïå÷óþòü
éîãî ä³ºâ³ñòü [11, ñ. 58].

Ñë³ä ïîãîäèòèñÿ ç äóìêîþ Â.Î. Ãîëóáà ùîäî òîãî, ùî àäì³í³ñòðàòèâíî-
ïðàâîâå ðåãóëþâàííÿ – ïðîÿâ ä³¿ ïðàâà. Âîäíî÷àñ óïðàâë³ííÿ â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè ÿê îá’ºêò àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ðåàë³çîâóºòüñÿ
â àêòèâíèõ ä³ÿõ â³äïîâ³äíèõ ñóá’ºêò³â óïðàâë³ííÿ. Òàêèì ÷èíîì, ïðîÿâ ä³¿ ïðàâà
â ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè íå â³äáóâàºòüñÿ é äå-ôàêòî íå ìîæå â³äáóòèñÿ áåç çàáåçïå÷óâàëüíî¿
ëàíêè – êåð³âíèê³â ³, â³äïîâ³äíî, ¿õ óïðàâë³íñüêî¿ ä³ÿëüíîñò³.

Îòæå, àäì³í³ñòðàòèâíî-ïðàâîâå ðåãóëþâàííÿ óïðàâë³ííÿ â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè – öå êîìïëåêñíà, çàñíîâàíà íà ÷èííîìó íàö³îíàëüíîìó çàêîíîäàâñòâ³
ä³ÿëüí³ñòü ç îïòèì³çàö³¿ òà âïîðÿäêóâàííÿ ïðàâîâ³äíîñèí ó ñôåð³ óïðàâë³ííÿ
îðãàíàìè òà ï³äðîçä³ëàìè ïîë³ö³¿, ùî ñïðÿìîâàíà íà çàáåçïå÷åííÿ ¿¿ ö³ë³ñíîñò³,
îïòèìàëüíî¿ ôóíêö³îíàëüíî-ñòðóêòóðíî¿ ïîáóäîâè, âèçíà÷åííÿ ê³ëüêîñò³ òà ÿêîñò³
òðóäîâèõ ðåñóðñ³â, ñòâîðåííÿ íàëåæíèõ óìîâ ¿õ ä³ÿëüíîñò³, âçàºìîä³¿ òà êîîðäèíàö³¿,
à òàêîæ ìàòåð³àëüíî-òåõí³÷íîãî é ³íôîðìàö³éíîãî çàáåçïå÷åííÿ ç ìåòîþ íàëåæíîãî
âèêîíàííÿ ïîêëàäåíèõ íà ïîë³ö³þ çàâäàíü òà ôóíêö³é.

Óïðàâë³ííÿ, ùî çä³éñíþºòüñÿ âñåðåäèí³ ñèñòåìè, êîëè îá’ºêòàìè óïðàâë³ííÿ
º ñï³âðîá³òíèêè, ñëóæáè, ï³äðîçä³ëè, à ñóá’ºêòàìè – êåð³âíèêè, àïàðàòè â³äïîâ³äíèõ
ð³âí³â, ñë³ä ðîçãëÿäàòè ó äâîõ àñïåêòàõ, à ñàìå ÿê: 1) óïðàâë³ííÿ â ñèñòåì³ Íàö³î-
íàëüíî¿ ïîë³ö³¿ Óêðà¿íè, êîëè îá’ºêòàìè óïðàâë³ííÿ âèñòóïàþòü äåïàðòàìåíòè,
óïðàâë³ííÿ, â³ää³ëè, ñåêòîðè òîùî; 2) óïðàâë³ííÿ â ï³äðîçä³ë³ ñèñòåìè Íàö³îíàëü-
íî¿ ïîë³ö³¿ Óêðà¿íè, êîëè îá’ºêòàìè óïðàâë³ííÿ º ñï³âðîá³òíèêè êîíêðåòíîãî
äåïàðòàìåíòó, óïðàâë³ííÿ, â³ää³ëó, ñåêòîðó òîùî. Âèçíàííÿ é âèçíà÷åííÿ ï³äðîçä³ëó
îðãàí³â ïîë³ö³¿ ÿê ïåâíî¿ îðãàí³çàö³¿, ÿêà ìàº âëàñíó ëàíêó óïðàâë³ííÿ, íå º
íîâèì äëÿ íàóêè àäì³í³ñòðàòèâíîãî ïðàâà. Ó ñâîþ ÷åðãó, ï³äòðèìóþ÷è òàêèé
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ï³äõ³ä, íà íàøó äóìêó, éîãî íåîáõ³äíî ³äåíòèô³êóâàòè ÿê ïîâíîö³ííó ñêëàäîâó
ðîçóì³ííÿ ïðîöåñó óïðàâë³ííÿ, ùî çä³éñíþºòüñÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè.
Âîäíî÷àñ ñë³ä çàóâàæèòè, ùî óïðàâë³ííÿ îðãàíàìè òà ï³äðîçä³ëàìè â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè º âíóòð³øíüîñèñòåìíèì, îñê³ëüêè â³äïîâ³äí³ îðãàíè, ï³äðîçä³ëè,
ñëóæáè ÷è ïîë³öåéñüê³ â îäíèõ âèïàäêàõ º ñóá’ºêòàìè âïëèâó, à â ³íøèõ – éîãî
îá’ºêòàìè, à òîìó ÷³òêî ðîçä³ëèòè ñóá’ºêòè ³ îá’ºêòè óïðàâë³ííÿ äîñèòü ñêëàäíî.

Íà ð³âí³ óïðàâë³ííÿ, ÿêå çä³éñíþºòüñÿ â ñèñòåì³ îðãàí³â Íàö³îíàëüíî¿ ïî-
ë³ö³¿ Óêðà¿íè, ñë³ä óðàõîâóâàòè, ùî êåð³âíèê ïîâèíåí óì³òè âèðîáëÿòè ñòðàòåã³þ
óïðàâë³ííÿ, êîíñîë³äóâàòè çóñèëëÿ ñâî¿õ ï³äëåãëèõ çàäëÿ âèð³øåííÿ âàæëèâèõ
çàâäàíü óïðàâë³ííÿ, âèêîðèñòîâóþ÷è ïðè öüîìó ñâîþ âëàäó. Çàçíà÷åíå º
õàðàêòåðíèì äëÿ êåð³âíèê³â òåðèòîð³àëüíèõ îðãàí³â ïîë³ö³¿, ÿê³ ïîðÿä ³ç ãîëîâîþ
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, à òàêîæ éîãî çàñòóïíèêàìè ïîñ³äàþòü ïðîâ³äíå
³ºðàðõ³÷íå ì³ñöå â óïðàâë³íñüê³é âåðòèêàë³ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè.

Íà÷àëüíèêè, ÿê³ ïðàêòè÷íî ðåàë³çîâóþòü ïðîöåñ óïðàâë³ííÿ â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè, ïîâèíí³ îðãàí³çîâóâàòè ðîáîòó âñ³õ ñòðóêòóðíèõ ï³äðîçä³ë³â,
îñê³ëüêè âîíè íå ëèøå ðåïðåçåíòóþòü î÷îëþâàíèé íèìè îðãàí, à â³äïîâ³äíî äî
ïîâíîâàæåíü êåð³âíî¿ ïîñàäè çä³éñíþþòü éîãî ïðåäñòàâíèöòâî ó çîâí³øí³õ
â³äíîñèíàõ áåç ñïåö³àëüíèõ äîðó÷åíü. Òîìó äî îñíîâíèõ óïðàâë³íñüêèõ ôóíêö³é,
çä³éñíþâàòè ÿê³ ìàº êåð³âíèê (íà÷àëüíèê), êî òðèé âèêîíóº ñâî¿ ïîñàäîâ³ îáîâ’ÿçêè
íà ð³âí³ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, íàëåæàòü: ôóíêö³¿ îðãàí³çàö³¿,
êîîðäèíàö³¿ é ïëàíóâàííÿ ä³ÿëüíîñò³, óõâàëåííÿ óïðàâë³íñüêèõ ð³øåíü òà âïðî-
âàäæåííÿ ¿õ ó æèòòÿ, êîíòðîëü çà ¿õ âèêîíàííÿì òà ïåðñîíàëüíà â³äïîâ³äàëüí³ñòü
çà îðãàí³çàö³þ ä³ÿëüíîñò³ îðãàíó ïîë³ö³¿. Ç îãëÿäó íà öå, îñîáëèâî¿ âàæëèâîñò³
íàáóâàº ïðîáëåìà ÷³òêîãî âèçíà÷åííÿ âèìîã äî êåð³âíèê³â óïðàâë³íü (îðãàí³â) òà
³íøèõ ñòðóêòóðíèõ ï³äðîçä³ë³â ïîë³ö³¿.

Îòæå, ïðîöåñ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè ÿê îá’ºêò àäì³í³-
ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ (âèä ñîö³àëüíîãî óïðàâë³ííÿ òà ð³çíîâèä äåð-
æàâíîãî óïðàâë³ííÿ) ïîëÿãàº ó çä³éñíåíí³ âíóòð³øíüîãî é çîâí³øíüîãî ïîâñÿêäåí-
íîãî êåð³âíîãî âïëèâó ñïåö³àëüíî ñòâîðåíèõ àïàðàò³â ³ ïðèçíà÷åíèõ ïîñàäîâèõ
îñ³á (êåð³âíèê³â) íà ³ºðàðõ³÷íó ñèñòåìó òåðèòîð³àëüíèõ (ó òîìó ÷èñë³ ì³æðåã³îíàëü-
íèõ) îðãàí³â òà ï³äðîçä³ë³â ïîë³ö³¿, ñïðÿìîâàíîãî íà îïòèìàëüíó îðãàí³çàö³þ é
óïîðÿäêóâàííÿ ôóíêö³îíóâàííÿ íàçâàíîãî öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè
ùîäî åôåêòèâíîãî âèð³øåííÿ ïîñòàâëåíèõ çàâäàíü ³ç çàáåçïå÷åííÿ îõîðîíè ïðàâ
³ ñâîáîä ëþäèíè, ³íòåðåñ³â ñóñï³ëüñòâà òà äåðæàâè, ïðîòèä³¿ çëî÷èííîñò³, ï³ä-
òðèìàííÿ ïóáë³÷íî¿ áåçïåêè é ïîðÿäêó, à òàêîæ íàäàííÿ ïîë³öåéñüêèõ ïîñëóã.
Óïðàâë³ííÿ îðãàíàìè òà ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè º óïðàâë³ííÿì
ó ñàì³é ñèñòåì³; ïðè öüîìó îá’ºêòè óïðàâë³ííÿ – öå ïðàö³âíèêè ïîë³ö³¿, ï³äðîçä³ëè,
ñëóæáè, òåðèòîð³àëüí³ â³ää³ëåííÿ òà óïðàâë³ííÿ ïîë³ö³¿, à ñóá’ºêòè – êåð³âíèêè,
óïðàâë³íñüê³ àïàðàòè òà ïîñàäîâ³ îñîáè íà â³äïîâ³äíèõ ³ºðàðõ³÷íèõ ð³âíÿõ óïðàâ-
ë³íñüêî¿ ñèñòåìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ç îãëÿäó íà öå, ïðîöåñ óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè íåîáõ³äíî
ðîçãëÿäàòè â òðüîõ àñïåêòàõ, çîêðåìà, ÿê: à) óïðàâë³ííÿ ñèñòåìîþ îðãàí³â òà
ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè (îðãàí³çàö³ÿ òà êîîðäèíàö³ÿ ä³ÿëüíîñò³
âñ³õ ëàíîê ñèñòåìè); á) óïðàâë³ííÿ â ñèñòåì³ îðãàí³â òà ï³äðîçä³ë³â Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè (ïëàíóâàííÿ é îðãàí³çàö³ÿ ðîáîòè íà ì³ñöÿõ, êîíòðîëü çà
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ä³ÿëüí³ñòþ íèçîâèõ ëàíîê); â) óïðàâë³ííÿ â ñòðóêòóðíîìó ï³äðîçä³ë³ (â³ää³ë³,
ñëóæá³) ñèñòåìè îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Äî îñîáëèâîñòåé óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè ÿê îá’ºêòà
àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ñë³ä â³äíåñòè: 1) òå, ùî âîíî çä³éñíþºòüñÿ
âñåðåäèí³ ñèñòåìè, ÿê³é âëàñòèâà âíóòð³øíÿ îðãàí³çàö³ÿ, çóìîâëåíà ñïåöèô³÷íîþ
âçàºìîä³ºþ åëåìåíò³â, ùî ¿¿ óòâîðþþòü, òà íàÿâí³ñòþ çâîðîòíèõ çâ’ÿçê³â; 2) ìîæå
çä³éñíþâàòèñÿ â óìîâàõ íåâèçíà÷åíèõ ñèòóàö³é; 3) ñóá’ºêò óïðàâë³ííÿ, çàëåæíî
â³ä ñèòóàö³¿, ÿêà ïîòðåáóº âèð³øåííÿ, ìîæå âèñòóïàòè òàêîæ ó ðîë³ îá’ºêòà
óïðàâë³ííÿ; 4) ïðèéíÿòòÿ óïðàâë³íñüêèõ ð³øåíü íà â³äïîâ³äíèõ ³ºðàðõ³÷íèõ ð³âíÿõ
íåð³äêî ïîòðåáóº ïîïåðåäíüîãî óçãîäæåííÿ ç ³íøèì, âèùèì çà ð³âíåì ñóá’ºêòîì
óïðàâë³ííÿ; 5) ïðàêòè÷íà ðåàë³çàö³ÿ óïðàâë³íñüêèõ ð³øåíü îá’ºêòàìè óïðàâë³ííÿ
ïåðåáóâàº â ò³ñíîìó âçàºìîçâ’ÿçêó ç âèêîíàííÿì ïîñàäîâèõ îáîâ’ÿçê³â ïðåäñòàâíè-
êàìè ñèñòåìè ñòðóêòóðíèõ îðãàí³â òà ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Çâàæàþ÷è íà âèêëàäåíå âèùå òà êåðóþ÷èñü ñåìàíòè÷íèì çíà÷åííÿì ñëîâà
“çì³ñò”, ÿêå îçíà÷àº ñóòí³ñòü, âíóòð³øíþ áóäîâó, ìåòó, ñóêóïí³ñòü òà îñîáëèâ³ñòü
îçíàê ïåâíîãî ÿâèùà, ââàæàºìî, ùî çì³ñò àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ
óïðàâë³ííÿ â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè ðîçêðèâàºòüñÿ ÷åðåç âèçíà÷åííÿ
âñ³º¿ ñóêóïíîñò³ åëåìåíò³â, ùî â³äîáðàæàþòü éîãî ñóòí³ñòü òà âíóòð³øíþ áóäîâó,
à ñàìå: ìåòó, îá’ºêò òà ïðåäìåò àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ, ñóá’ºêò³â,
ÿê³ éîãî çä³éñíþþòü, ïðèíöèïè, ìåòîäè òà ôîðìè.

Ùî ñòîñóºòüñÿ ìåòè àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â
Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, òî âîíà ïîëÿãàº â óïîðÿäêóâàíí³ äåðæàâíî-âëàäíèõ
â³äíîñèí, ÿê³ â³äáóâàþòüñÿ çà ó÷àñòþ â³äïîâ³äíèõ ñóá’ºêò³â óïðàâë³ííÿ, çàáåçïå÷åíí³
ñòàá³ëüíîñò³ òà åôåêòèâíîñò³ çä³éñíåííÿ óïðàâë³ííÿ íà âñ³õ ñòðóêòóðíî-³ºðàðõ³÷íèõ
ð³âíÿõ â îðãàíàõ òà ï³äðîçä³ëàõ ïîë³öåéñüêîãî â³äîìñòâà, ñòâîðåíí³ óìîâ çàäëÿ
éîãî â÷àñíî¿ îïòèì³çàö³¿ òà ìîäåðí³çàö³¿ ç ìåòîþ ïðîòèä³¿ íîâèì âèêëèêàì, ÿê³
çíàõîäÿòüñÿ â êîìïåòåíö³¿ ïîë³öåéñüêîãî â³äîìñòâà, çàäëÿ ëþäèíè, ñóñï³ëüñòâà é
äåðæàâè.

Òàêèì ÷èíîì, äî îñîáëèâîñòåé íàçâàíîãî ð³çíîâèäó àäì³í³ñòðàòèâíî-ïðàâîâîãî
ðåãóëþâàííÿ ñë³ä âèä³ëèòè òàê³, çîêðåìà, ùî âîíî: 1) ìàº îñîáëèâèé ïðåäìåò
ðåãóëþâàííÿ; 2) ´ðóíòóºòüñÿ íà ñèñòåì³ âçàºìîïîâ’ÿçàíèõ òà âçàºìîóçãîäæåíèõ
àäì³í³ñòðàòèâíî-ïðàâîâèõ íîðì, çíà÷íà ÷àñòèíà ÿêèõ ïîâ’ÿçàíà ç þðèäè÷íèìè
ôàêòàìè; 3) çä³éñíþºòüñÿ óïîâíîâàæåíèìè ñóá’ºêòàìè óïðàâë³ííÿ â Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè çà äîïîìîãîþ êîìïëåêñó ïðàâîâèõ çàñîá³â; 4) íåð³äêî ïåðåäáà÷àº
âèäàííÿ àêò³â ðåàë³çàö³¿ íîðì ïðàâà êåð³âíèêàìè ð³çíèõ ñòðóêòóðíî-³ºðàðõ³÷íèõ
ð³âí³â; 5) âèñòóïàº ð³çíîâèäîì äåðæàâíîãî âïëèâó íà ôóíêö³îíóâàííÿ ñèñòåìè
îðãàí³â òà ï³äðîçä³ë³â ïîë³öåéñüêîãî â³äîìñòâà; 6) ïîòðåáóº çä³éñíåííÿ êîíòðîëþ
åôåêòèâíîñò³ ðåàë³çàö³¿ ç áîêó äåðæàâè.
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CONCEPT AND CONTENT OF ADMINISTRATIVE AND LEGAL 
REGULATION OF MANAGEMENT IN THE NATIONAL POLICE 

OF UKRAINE

On the basis of the generalization of various scientific approaches to the definition
of the nature and legal nature of the categories “legal regulation” and “administrative
and legal regulation”, given the proposed concept of “management in the National
Police of Ukraine”, the definition of “administrative and legal regulation of management
in National Police of Ukraine has been formulated “which should be understood as
a comprehensive, based on current national legislation activities to optimize and
streamline legal relations in the field of management bodies and units of the police,
aimed at ensuring its integrity, optimal functional and structural structure, determination
of the quantity and quality of labor resources, creation of appropriate conditions for
their activities, interaction and coordination, as well as logistics and information
support for the proper implementation of police duties, tasks and functions.

It was found that the management process in the National Police of Ukraine
should be considered in three aspects: a) as the management of the system of bodies
and units of the National Police of Ukraine (organization and coordination of all
parts of the system); b) management in the system of bodies and subdivisions of the
National Police of Ukraine (planning and organization of work on the ground,
control over the activities of grassroots units); c) management in a structural subdivision
(department, service) of the system of bodies of the National Police of Ukraine.

It is emphasized that the content of administrative and legal regulation of
management in the National Police of Ukraine is revealed through the definition of
the whole complex of elements that reflect its essence and internal structure, namely:
purpose, object and subject of administrative and legal regulation, its subjects, principles,
methods and forms.

The peculiarities of administrative and legal regulation of management in the
National Police of Ukraine are highlighted, in particular: 1) it has a special subject
of regulation; 2) it is based on a system of interconnected and mutually agreed
administrative and legal regulations, a significant part of which is related to legal
facts; 3) it is carried out by authorized subjects of management in the National Police
of Ukraine by the complex of legal means; 4) it often involves the issuance of acts of
an implementation of the rule of law by chiefs of different structural and hierarchical
levels; 5) it is a kind of state influence on the functioning of the system of bodies and
subdivisions of police department; 6) it requires control over the effectiveness of an
implementation by the state.

Keywords: administrative and legal regulation, National Police of Ukraine,
management in police bodies and divisions, content of administrative and legal
regulation.
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Â ÓÊÐÀ¯Í²

Ñòàòòÿ ïðèñâÿ÷åíà îñîáëèâîñòÿì óïðàâë³ííÿ ö³ííèìè ïàïåðàìè â Óêðà¿í³.
Ðîçãëÿíóòî ïîíÿòòÿ “ä³ÿëüí³ñòü ç óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” òà “äîãîâ³ð
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè”.

Ï³ä ÷àñ ïðîâåäåíîãî àíàë³çó áóëî âèîêðåìëåíî õàðàêòåðí³ ðèñè äîãîâîðó óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, êð³ì òîãî, çðîáëåíî âèñíîâîê, ùî óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè – öå ðèçèêîâà, ï³äïðèºìíèöüêà ä³ÿëüí³ñòü, ùî çä³éñíþºòüñÿ íà çàñàäàõ
îñîáëèâî¿ äîâ³ðè òà ïðîôåñ³éí³é îïëàòí³é îñíîâ³ âèêëþ÷íèì êîëîì ñóá’ºêò³â, ÿêà
ïåðåäáà÷àº óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè
òà ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè é ³íø³
ô³íàíñîâ³ ³íñòðóìåíòè íà êîðèñòü âèãîäîíàáóâà÷à.

Êëþ÷îâ³ ñëîâà: ö³íí³ ïàïåðè, óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, äîãîâ³ð íà óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, ñóòí³ñòü óïðàâë³ííÿ ö³ííèìè ïàïåðàìè.

Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè â Óêðà¿í³ ìàº ñïåöèô³÷íå ïðàâîâå ðåãóëþ-
âàííÿ, ÿêå íà ïðàêòèö³ ïðèçâîäèòü äî íåîäíîçíà÷íîãî òðàêòóâàííÿ äîãîâîðó óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, éîãî ³ñòîòíèõ óìîâ, à òàêîæ ïðàâ òà îáîâ’ÿçê³â
ñòîð³í.

Ó çâ’ÿçêó ç³ çá³ëüøåííÿì ïåðåäà÷³ ö³ííèõ ïàïåð³â â óïðàâë³ííÿ, äîñë³äæóâàíà
ïðîáëåìàòèêà íàáóâàº ñâîº¿ àêòóàëüíîñò³.

Ïðîáëåìí³ ïèòàííÿ, ïîâ’ÿçàí³ ç óïðàâë³ííÿì ö³ííèìè ïàïåðàìè, áóëè ïðåä-
ìåòîì äîñë³äæåííÿ Áåíåâîëåíñüêî¿ Ç.Å., Áóÿäæè Ã.Â., Âåíåäèêòîâî¿ ².Â., Ãðåéä³-
íà Î.²., Çàéöåâà Î.Ð., Ìàéäàíèêà Ð.À., Ñëþñàðåâñüêîãî Ì.Ì., Ñîëîâéîâà À.Ì.,
Õðîìóøèíà Ñ.Â. òà ³í. Ïðîòå, çâàæàþ÷è íà ò³ ïðîöåñè, ùî íèí³ â³äáóâàþòüñÿ ó
ñôåð³ óïðàâë³ííÿì ö³ííèìè ïàïåðàìè, öåé ³íñòèòóò ïîòðåáóº ñâîãî ïîäàëüøîãî
äîñë³äæåííÿ òà âäîñêîíàëåííÿ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ îñîáëèâîñòåé óïðàâë³ííÿ ö³ííèìè ïàïåðàìè Óê-
ðà¿í³.
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Ãëàâà 70 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè (ñò. 1029–1045) [1] ì³ñòèòü ñòàòòþ,
ïðèñâÿ÷åíó îñîáëèâîñòÿì óïðàâë³ííÿ ö³ííèìè ïàïåðàìè (ñò. 1045 ÖÊ Óêðà¿íè),
â³äïîâ³äíî äî ÿêî¿ îñîáëèâîñò³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè âñòàíîâëþþòüñÿ
çàêîíîì.

Ãîñïîäàðñüêèé êîäåêñ Óêðà¿íè [2] âèçíà÷àº ïîñåðåäíèöòâî òîðãîâö³â ó
çä³éñíåíí³ îïåðàö³é ç ö³ííèìè ïàïåðàìè (§ 3 ãëàâè 35 ÃÊ Óêðà¿íè). ×àñòèíà
ïåðøà âêàçàíî¿ ñòàòò³ ïîñåðåäíèöüêîþ ä³ÿëüí³ñòþ ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ
ïàïåð³â âèçíà÷àº ï³äïðèºìíèöüêó ä³ÿëüí³ñòü ñóá’ºêò³â ãîñïîäàðþâàííÿ (òîðãîâö³â
ö³ííèìè ïàïåðàìè), äëÿ ÿêèõ îïåðàö³¿ ç ö³ííèìè ïàïåðàìè ñòàíîâëÿòü âèêëþ÷íèé
âèä ¿õ ä³ÿëüíîñò³ àáî ÿêèì òàêà ä³ÿëüí³ñòü äîçâîëåíà çàêîíîì.

Â³äïîâ³äíî äî ñò. 357 ÃÊ Óêðà¿íè [2], çä³éñíåííÿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³
ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ ïàïåð³â äîïóñêàºòüñÿ íà îñíîâ³ ë³öåíç³¿, ùî âè-
äàºòüñÿ â ïîðÿäêó, âñòàíîâëåíîìó çàêîíîäàâñòâîì.

Ñóá’ºêòè âèêëþ÷íî¿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³ ó ñôåð³ âèïóñêó òà îá³ãó
ö³ííèõ ïàïåð³â ìîæóòü çä³éñíþâàòè îêðåì³ âèäè ä³ÿëüíîñò³, ïîâ’ÿçàí³ ç îá³ãîì
ö³ííèõ ïàïåð³â (íàäàííÿ êîíñóëüòàö³é âëàñíèêàì ö³ííèõ ïàïåð³â òîùî).

Ñïåö³àëüíèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ðåãóëþº îòðèìàííÿ ë³öåíç³¿
íà çä³éñíåííÿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³ ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ ïàïåð³â
º Ïîðÿäîê òà óìîâè âèäà÷³ ë³öåíç³¿ íà ïðîâàäæåííÿ îêðåìèõ âèä³â ïðîôåñ³éíî¿
ä³ÿëüíîñò³ íà ôîíäîâîìó ðèíêó (ðèíêó ö³ííèõ ïàïåð³â), çàòâåðäæåí³ Ð³øåííÿì
Íàö³îíàëüíî¿ êîì³ñ³¿ ç ö³ííèõ ïàïåð³â òà ôîíäîâîãî ðèíêó â³ä 14.05.2013 ¹ 817.

Òàêîæ ñïåö³àëüíèìè çàêîíàìè, ÿê³ çä³éñíþþòü ïðàâîâå ðåãóëþâàííÿ óïðàâ-
ë³ííÿì ö³ííèìè ïàïåðàìè â Óêðà¿íè, º çàêîíè Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà
ôîíäîâèé ðèíîê” [3] òà “Ïðî äåðæàâíå ðåãóëþâàííÿ ðèíêó ö³ííèõ ïàïåð³â â Óê-
ðà¿í³” [4].

Â³äïîâ³äíî äî ÷. 5 ñò. 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê” [3] òà ï. 4 ÷. 1 ñò. 4 Çàêîíó Óêðà¿íè “Ïðî äåðæàâíå ðåãóëþâàííÿ ðèíêó
ö³ííèõ ïàïåð³â â Óêðà¿í³” [4] ä³ÿëüí³ñòü ç óïðàâë³ííÿ ö³ííèìè ïàïåðàìè – öå
ä³ÿëüí³ñòü, ÿêà ïðîâàäèòüñÿ òîðãîâöåì ö³ííèìè ïàïåðàìè â³ä ñâîãî ³ìåí³ çà
âèíàãîðîäó ïðîòÿãîì âèçíà÷åíîãî ñòðîêó íà ï³äñòàâ³ äîãîâîðó ïðî óïðàâë³ííÿ
ïåðåäàíèìè éîìó ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè òà
êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà ³íø³ ô³íàíñîâ³ ³í-
ñòðóìåíòè, à òàêîæ îòðèìàíèìè ó ïðîöåñ³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè
ô³íàíñîâèìè ³íñòðóìåíòàìè ³ êîøòàìè â ³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî
âèçíà÷åíèõ íèì òðåò³õ îñ³á.

Ïîëîæåííÿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà ÷³òêî íå âèçíà÷àþòü ôîðìè ó÷àñò³
òîðãîâöÿ ö³ííèìè ïàïåðàìè â ïðàâîâ³äíîñèíàõ, ùî âèíèêàþòü íà ôîíäîâîìó
ðèíêó, çàçíà÷àþ÷è ëèøå, ùî òàêèé òîðãîâåöü ìîæå çä³éñíþâàòè îäèí ç ÷îòèðüîõ
íàâåäåíèõ íàìè âèä³â ä³ÿëüíîñò³ é ìàº îêðåñëåí³ ïîëîæåííÿìè çàêîíîäàâñòâà
ïðàâà é îáîâ’ÿçêè. Âîäíî÷àñ ïîëîæåííÿ ñòàòò³ 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïà-
ïåðè òà ôîíäîâèé ðèíîê”, íà íàøå ïåðåêîíàííÿ, çàêëàäàº ïåðåäóìîâè äëÿ âèð³-
øåííÿ ïîñòàâëåíîãî ïèòàííÿ.

×àñòèíîþ âîñüìîþ çàçíà÷åíî¿ ñòàòò³ âèçíà÷åíî, ùî ïðàâî÷èíè ùîäî ö³ííèõ
ïàïåð³â ïîâèíí³ â÷èíÿòèñÿ çà ó÷àñòþ àáî ïîñåðåäíèöòâîì òîðã³âöÿ ö³ííèìè ïà-
ïåðàìè, êð³ì âèïàäê³â: ðîçì³ùåííÿ åì³òåíòîì âëàñíèõ ö³ííèõ ïàïåð³â; âèêóïó òà
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ïðîäàæó åì³òåíòîì âëàñíèõ ö³ííèõ ïàïåð³â; ïðîâåäåííÿ ðîçðàõóíê³â ³ç âèêîðè-
ñòàííÿì íååì³ñ³éíèõ ö³ííèõ ïàïåð³â; ðîçì³ùåííÿ êàçíà÷åéñüêèõ çîáîâ’ÿçàíü Óêðà¿-
íè; âíåñåííÿ ö³ííèõ ïàïåð³â äî ñòàòóòíîãî (ñêëàäåíîãî) êàï³òàëó þðèäè÷íèõ îñ³á;
äàðóâàííÿ ö³ííèõ ïàïåð³â; ñïàäêóâàííÿ òà ïðàâîíàñòóïíèöòâà ö³ííèõ ïàïåð³â;
â÷èíåííÿ ïðàâî÷èí³â, ïîâ’ÿçàíèõ ³ç âèêîíàííÿì ñóäîâèõ ð³øåíü; â÷èíåííÿ ïðà-
âî÷èí³â ó ïðîöåñ³ ïðèâàòèçàö³¿ [3].

Ïðè öüîìó, â³äïîâ³äíî äî ÷àñòèíè äåâ’ÿòî¿ íàâåäåíî¿ ñòàòò³ çàçíà÷åíîãî Çàêîíó,
ïðàâî÷èíè ùîäî ö³ííèõ ïàïåð³â, â÷èíåí³ áåç ó÷àñò³ (ïîñåðåäíèöòâà) òîðãîâöÿ
ö³ííèìè ïàïåðàìè, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ ÷àñòèíîþ âîñüìîþ ö³º¿ ñòàòò³, º
í³ê÷åìíèìè [3].

Òàêèì ÷èíîì, íà íàøó äóìêó, çàêîíîäàâåöü âèçíà÷èâ äâ³ îñíîâ³ ôîðìè
ó÷àñò³ òîðã³âöÿ ö³ííèìè ïàïåðàìè â ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ ç ïðèâîäó
ö³ííèõ ïàïåð³â – öå, âëàñíå, ó÷àñòü é ïîñåðåäíèöòâî. Ïðè öüîìó íåîáõ³äíî áðàòè
äî óâàãè òó îáñòàâèíó, ùî ïîíÿòòÿ “ó÷àñòü òîðã³âöÿ ö³ííèìè ïàïåðàìè â ãîñïî-
äàðñüêèõ ïðàâîâ³äíîñèíàõ” ïåðåäáà÷àº ðîçãëÿä òîðã³âöÿ ç ïîãëÿäó îá’ºêòà ïðà-
âîâ³äíîñèí, ÿêèì º ö³íí³ ïàïåðè. Òîáòî çà óìîâè, ùî òîðã³âëÿ ïåðåäáà÷àº
ä³ÿëüí³ñòü ³ç ïðèâîäó çàáåçïå÷åííÿ âèïóñêó, â³ä÷óæåííÿ é óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè, öå îçíà÷àº, ùî òîðã³âåöü ö³ííèìè ïàïåðàìè, ÿê, âëàñíå, òîðã³âåöü, âè-
ñòóïàº ëèøå â ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ, ùî ïîâ’ÿçàí³ ç âó÷èíåííÿ òàêèõ
îïåðàö³é. Ó âèïàäêó æ, êîëè òîðã³âåöü ö³ííèõ ïàïåð³â âèñòóïàº â ïðàâîâ³äíîñèíàõ,
íå ïîâ’ÿçàíèõ ³ç éîãî ñòàòóñîì òîðã³âöÿ, â³í º çâè÷àéíèì ñóá’ºêòîì ãîñïîäàðñüêîãî
ïðàâà ³ ãîñïîäàðñüêèõ ïðàâîâ³äíîñèí.

Áóÿäæè Ã.Â. çàçíà÷àº, ùî äî õàðàêòåðíèõ ðèñ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè
ìîæíà â³äíåñòè:

1. Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ïðîôåñ³éíîþ ä³ÿëüí³ñòþ, ùî ìîæå çä³é-
ñíþâàòèñÿ âèêëþ÷íî òîðãîâöÿìè ö³ííèìè ïàïåðàìè, ÿê³ îòðèìàëè â³äïîâ³äíó ë³-
öåíç³þ [5, ñ. 9]. Ç öüîãî ïðèâîäó Ãðåéä³í Î.². çàçíà÷àº, ùî “òîðãîâöåì ö³ííèìè
ïàïåðàìè ìîæå áóòè þðèäè÷íà îñîáà-ïðîôåñ³éíèé ó÷àñíèê ôîíäîâîãî ðèíêó,
çàñíîâàíà ó ôîðì³ ãîñïîäàðñüêîãî òîâàðèñòâà, äëÿ ÿêî¿ îïåðàö³¿ ç ö³ííèìè ïàïåðàìè
ñòàíîâëÿòü âèêëþ÷íèé âèä ¿¿ ä³ÿëüíîñò³, ùî ìàº â³äîáðàæàòèñÿ â ¿¿ óñòàíîâ÷îìó
äîêóìåíò³” [6, ñ. 342].

Îáìåæåííÿ êîëà ñóá’ºêò³â, ÿê³ ìàþòü çä³éñíþâàòè óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè, º õàðàêòåðíèì äëÿ á³ëüøîñò³ êðà¿í ç îãëÿäó íà ï³äâèùåíó ðèçèêîâàí³ñòü
áóäü-ÿêèõ îïåðàö³é íà ðèíêó ö³ííèõ ïàïåð³â, à òàêîæ íåîáõ³äí³ñòü ìàòè ñïåö³àëüí³
çíàííÿ òà äîñâ³ä ó ö³é ñôåð³. Ïîòð³áíî òàêîæ çâåðíóòè óâàãó íà îäíó âàæëèâó
äåòàëü. Êîëè éäåòüñÿ ïðî óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ÿê ïðàâèëî, ìàþòü íà
óâàç³ åì³ñ³éí³ ö³íí³ ïàïåðè. Ïðîòå Çàêîí Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê” [3] ïåðåäáà÷àº ³ñíóâàííÿ é íååì³ñ³éíèõ ö³ííèõ ïàïåð³â, çîêðåìà âåêñåë³â,
êîíîñàìåíò³â, äåïîçèòíèõ òà îùàäíèõ ñåðòèô³êàò³â. Ó çâ’ÿçêó ³ç öèì ïîñòàº ïèòàííÿ:
÷è ìîæëèâà ïåðåäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â â óïðàâë³ííÿ òà ÷è ïîøèðþþòüñÿ
íà íèõ îáìåæåííÿ ùîäî îñîáè óïðàâèòåëÿ òà ³íø³ âèìîãè.

Òàê, Íåäîïðÿäêî Þ.Â. ââàæàº, ùî “âèïóñê â îá³ã íååì³ñ³éíèõ ö³ííèõ ïàïåð³â
íå ïîâ’ÿçóºòüñÿ ³ç ïîëîæåííÿì Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê”. Âíàñë³äîê öüîãî âèäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â íå âèìàãàº äîòðèìàííÿ
ïðîöåäóðè åì³ñ³¿, íå âèìàãàº í³ÿêèõ ïðîñïåêò³â åì³ñ³¿, ðåºñòðàö³¿ âèïóñê³â ³
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çàòâåðäæåííÿ çâ³ò³â ïðî ï³äñóìêè åì³ñ³¿. Íå ïîòð³áíî ïóáë³÷íîãî ðîçêðèòòÿ
³íôîðìàö³¿ ïðî âèäàí³ ö³íí³ ïàïåðè. Â³äòàê âèäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â íå
ïîòðåáóº ç áîêó äåðæàâè êîíòðîëþ ó ôîðì³ ðåºñòðàö³¿” [8, ñ. 81]. Ó çâ’ÿçêó ç öèì
ìè ï³äòðèìóºìî äóìêó, ùî íååì³ñ³éí³ ö³íí³ ïàïåðè ìîæóòü ïåðåäàâàòèñÿ â óïðàâ-
ë³ííÿ, ÿê ³ áóäü-ÿêå ³íøå íå âèëó÷åíå ç öèâ³ëüíîãî îá³ãó ìàéíî, íàä³ëåíå çäàòí³ñòþ
äî â³äîêðåìëåííÿ òà ³äåíòèô³êàö³¿. Âîäíî÷àñ óïðàâèòåëåì íååì³ñ³éíèõ ö³ííèõ ïà-
ïåð³â ìîæå âèñòóïàòè áóäü-ÿêèé ñóá’ºêò ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ â ñèëó çà-
ãàëüíî¿ âêàç³âêè ñò. 1033 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè.

2. Ïîíÿòòÿ “óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” º çá³ðíèì òà ïåâíîþ ì³ðîþ
óìîâíèì ïîíÿòòÿì, îñê³ëüêè âêëþ÷àº ó ñåáå óïðàâë³ííÿ:

à) âëàñíå ö³ííèìè ïàïåðàìè, ïåðåë³ê ÿêèõ âèçíà÷åíî Ðîçä³ëîì ²² Çàêîíó
Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé ðèíîê” â³ä 23.02.2006 ¹ 3480-IV [3];

á) ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè, äî ÿêèõ íàëåæàòü ñòðîêîâ³ êîíòðàêòè
(ô’þ÷åðñè), â³äñîòêîâ³ ñòðîêîâ³ êîíòðàêòè (ôîðâàðäè), ñòðîêîâ³ êîíòðàêòè íà
îáì³í (íà ïåâíó äàòó â ìàéáóòíüîìó) ó ðàç³ çàëåæíîñò³ ö³íè â³ä â³äñîòêîâî¿ ñòàâ-
êè, âàëþòíîãî êóðñó àáî ôîíäîâîãî ³íäåêñó (â³äñîòêîâ³, êóðñîâ³ ÷è ³íäåêñí³ ñâîïè),
îïö³îíè, ùî äàþòü ïðàâî íà êóï³âëþ àáî ïðîäàæ áóäü-ÿêîãî ³ç çàçíà÷åíèõ ô³íàíñî-
âèõ ³íñòðóìåíò³â, ó òîìó ÷èñë³ òèõ, ùî ïåðåäáà÷àþòü ãðîøîâó ôîðìó îïëàòè
(êóðñîâ³ òà â³äñîòêîâ³ îïö³îíè);

â) ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà
³íø³ ô³íàíñîâ³ ³íñòðóìåíòè;

ã) îòðèìàíèìè ó ïðîöåñ³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè
³íñòðóìåíòàìè ³ êîøòàìè.

3. Òåðì³í “óïðàâë³ííÿ” ïåðåäáà÷àº â÷èíåííÿ óïðàâèòåëåì àêòèâíèõ þðèäè÷íèõ
³ ôàêòè÷íèõ ä³é, ñïðÿìîâàíèõ íà ³íâåñòóâàííÿ ïåðåäàíèõ ö³ííèõ ïàïåð³â ç ìåòîþ
çáåðåæåííÿ àáî çá³ëüøåííÿ ¿õ âàðòîñò³ òà îòðèìàííÿ ïðèáóòêó.

4. Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè çä³éñíþºòüñÿ â³ä ³ìåí³ òîðãîâöÿ, àëå â
³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî âèçíà÷åíèõ íèì òðåò³õ îñ³á, ùî ïîâíîþ
ì³ðîþ â³äïîâ³äàº êîíöåïö³¿ óïðàâë³ííÿ ìàéíîì â Óêðà¿í³.

5. Ç îãëÿäó íà ñïåöèô³êó ôóíêö³îíóâàííÿ ôîíäîâîãî ðèíêó, óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè íàëåæèòü äî ðèçèêîâàíî¿ ä³ÿëüíîñò³.

6. Öåé âèä ä³ÿëüíîñò³ ïåðåäáà÷àº íàÿâí³ñòü îñîáëèâî¿ äîâ³ðè óñòàíîâíèêà äî
óïðàâèòåëÿ, îñê³ëüêè óñòàíîâíèê, ÿê ïðàâèëî, íå º ïðîôåñ³îíàëîì íà ðèíêó
ö³ííèõ ïàïåð³â, à òîìó â³í íå ìîæå ñàìîñò³éíî ïðèéìàòè âèâàæåí³ ð³øåííÿ â ÷à-
ñòèí³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè. Ó òàê³é ñèòóàö³¿ óñòàíîâíèê ìàº ïîâíîþ ì³-
ðîþ äîâ³ðÿòè óïðàâèòåëþ òà ïðèñëóõàòèñÿ äî éîãî ïîðàä, ïîêëàäàþ÷èñü íà éîãî
ïðîôåñ³éí³ñòü, äîáðîñîâ³ñí³ñòü ³ ïîðÿäí³ñòü. Ñâîºþ ÷åðãîþ òîðãîâåöü ö³ííèìè
ïàïåðàìè çîáîâ’ÿçàíèé âèêîíóâàòè äîðó÷åííÿ êë³ºíò³â çà äîãîâîðàìè ïðî
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè íà íàéâèã³äí³øèõ äëÿ êë³ºíòà óìîâàõ.

Âàðòî çàóâàæèòè, ùî ÷èííå çàêîíîäàâñòâî Óêðà¿íè íå ì³ñòèòü âèçíà÷åííÿ
ïîíÿòòÿ “äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè”, ÿêå áè ïîâíîþ ì³ðîþ ðîçêðèâàëî
éîãî ñóòü. ªäèíå çàêîíîäàâ÷å âèçíà÷åííÿ ïîíÿòòÿ çàçíà÷åíîãî äîãîâîðó, ùî
ì³ñòèòüñÿ ó Ð³øåíí³ Äåðæàâíî¿ êîì³ñ³¿ ç ö³ííèõ ïàïåð³â òà ôîíäîâîãî ðèíêó,
ÿêèì çàòâåðäæåí³ “Ïðàâèëà (óìîâè) çä³éñíåííÿ ä³ÿëüíîñò³ ç òîðã³âë³ ö³ííèìè
ïàïåðàìè: áðîêåðñüêî¿ ä³ÿëüíîñò³, äèëåðñüêî¿ ä³ÿëüíîñò³, àíäåððàéòèíãó,
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óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” â³ä 12 ãðóäíÿ 2006 ðîêó ¹ 1449 [8], íà äóìêó
íàóêîâö³â, ì³ñòèòü íåòî÷íîñò³, à òîìó ï³ääàâàëîñÿ êðèòèö³.

Â³äïîâ³äíî äî àáç. 12 ðîçä³ëó II âêàçàíîãî Ð³øåííÿ ¹ 1449 [8], äîãîâ³ð ïðî
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè òà ãðîøîâèìè
êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà ³íø³ ô³íàíñîâ³
³íñòðóìåíòè, – äîãîâ³ð, çà ÿêèì îäíà ñòîðîíà (óñòàíîâíèê óïðàâë³ííÿ) ïåðåäàº
äðóã³é ñòîðîí³ (óïðàâèòåëåâ³) íà ïåâíèé ñòðîê îá’ºêò (îá’ºêòè) óïðàâë³ííÿ â
³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî âèçíà÷åíèõ íèì òðåò³õ îñ³á çà âèíàãîðîäó.

Ââàæàºìî, ùî õàðàêòåðíèìè ðèñàìè äîãîâîðó óïðàâë³ííÿ ö³ííèìè ïàïåðàìè
º:

1. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ñòðîãî ôîðìàë³çîâàíèì, îñê³ëüêè
÷èííå çàêîíîäàâñòâî Óêðà¿íè âñòàíîâëþº ÷³òê³ òåõí³÷í³ âèìîãè äî äîãîâîð³â
öüîãî âèäó òà ïåðåäáà÷àº ö³ëó íèçêó ³ñòîòíèõ óìîâ. Çîêðåìà, Ð³øåííÿì ¹ 1449
[8] âèçíà÷åí³ ³ñòîòí³ óìîâè äîãîâîð³â, ùî º ñï³ëüíèìè äëÿ òîðãîâö³â ö³ííèìè
ïàïåðàìè ïðè óêëàäåíí³ ð³çíèõ âèä³â äîãîâîð³â, çîêðåìà äîãîâîð³â óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè.

2. ßê âêàçàíî âèùå, óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ðèçèêîâàíîþ ä³ÿëüí³ñòþ,
ùî äàº ï³äñòàâè äëÿ â³äíåñåííÿ äîãîâîðó óïðàâë³ííÿ ö³ííèìè ïàïåðàìè äî àëåà-
òîðíèõ äîãîâîð³â àáî, ³íøèìè ñëîâàìè, äî “ðèçèêîâàíèõ ïðàâî÷èí³â”. Äëÿ òàêèõ
äîãîâîð³â õàðàêòåðíîþ îçíàêîþ º íàÿâí³ñòü àëåàòîðíîãî ðèçèêó, ÿêèé ó ë³òåðàòóð³
âèçíà÷àºòüñÿ ÿê “çàñíîâàíèé íà îçíàö³ àëåàòîðíîñò³ åëåìåíò ïðàâî÷èí³â ï³ä îñîáëèâó
óìîâó ó âèãëÿä³ éìîâ³ðíîñò³ íàñòàííÿ “ïîä³¿, ïðî ÿêó çîâñ³ì íåâ³äîìî, íàñòàíå
âîíà ÷è íå íàñòàíå”, àáî ïîä³¿ íåâ³äâîðîòíî¿, “àëå ìîìåíò íàñòàííÿ ÿêî¿ íå ìîæå
áóòè ç òî÷í³ñòþ âèçíà÷åíèé”, òîáòî “âèïàäêó àáî íåâèçíà÷åíî¿ ïîä³¿” [9, ñ. 89–90].

3. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ðåàëüíèì äîãîâîðîì, ùî âèïëèâàº
ç ï. 5 òà 6 Ðîçä³ëó Õ² Ð³øåííÿ ¹ 1149 [8], äå áåçïîñåðåäíüî ïåðåäáà÷åíî, ùî
ïðàâà òà îáîâ’ÿçêè óïðàâèòåëÿ ç óïðàâë³ííÿ ïåðåäàíèìè éîìó ö³ííèìè ïàïåðàìè
âèíèêàþòü ç ìîìåíòó ¿õ îòðèìàííÿ óïðàâèòåëåì àáî ç ìîìåíòó ¿õ çàðàõóâàííÿ íà
ðàõóíîê ó ö³ííèõ ïàïåðàõ óñòàíîâíèêà óïðàâë³ííÿ, êåðóþ÷èì ÿêîãî (ðàõóíêó ó
ö³ííèõ ïàïåðàõ) º óïðàâèòåëü, àáî ç ìîìåíòó âèçíà÷åííÿ óïðàâèòåëÿ êåðóþ÷èì
ðàõóíêîì ó ö³ííèõ ïàïåðàõ óñòàíîâíèêà óïðàâë³ííÿ, íà ÿêîìó (ðàõóíêó ó ö³ííèõ
ïàïåðàõ) âæå îáë³êîâóþòüñÿ ö³íí³ ïàïåðè, ùî ïåðåäàþòüñÿ â óïðàâë³ííÿ. Ó ðàç³
ïåðåäà÷³ â óïðàâë³ííÿ ãðîøîâèõ êîøò³â ó ãîò³âêîâ³é ôîðì³ ÷åðåç êàñó óïðàâèòåëÿ
ìîìåíòîì ¿õ îòðèìàííÿ ââàæàºòüñÿ ìîìåíò âèäà÷³ óïðàâèòåëåì óñòàíîâíèêó
óïðàâë³ííÿ êàñîâîãî îðäåðà àáî ³íøîãî äîêóìåíòà. ßêùî æ â óïðàâë³ííÿ ïåðå-
äàþòüñÿ ãðîøîâ³ êîøòè ó áåçãîò³âêîâ³é ôîðì³, ìîìåíòîì îòðèìàííÿ ââàæàºòüñÿ
ìîìåíò ¿õ çàðàõóâàííÿ íà îêðåìèé ïîòî÷íèé ðàõóíîê óïðàâèòåëÿ.

4. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè ìîæå ïåðåäáà÷àòè âèíèêíåííÿ â
óïðàâèòåëÿ ïðàâà äîâ³ð÷î¿ âëàñíîñò³ íà ïåðåäàí³ ö³íí³ ïàïåðè, ³íø³ ô³íàíñîâ³ ³í-
ñòðóìåíòè òà ãðîøîâ³ êîøòè (÷. 5 ñò. 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà
ôîíäîâèé ðèíîê” [3]).

Íà ï³äñòàâ³ çàçíà÷åíîãî âèùå ìîæíà çðîáèòè âèñíîâêè, ùî óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè – öå ðèçèêîâà, ï³äïðèºìíèöüêà ä³ÿëüí³ñòü, ùî çä³éñíþºòüñÿ
íà çàñàäàõ îñîáëèâî¿ äîâ³ðè òà ïðîôåñ³éí³é îïëàòí³é îñíîâ³ âèêëþ÷íèì êîëîì
ñóá’ºêò³â, ÿêà ïåðåäáà÷àº óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè
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³íñòðóìåíòàìè òà ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³
ïàïåðè é ³íø³ ô³íàíñîâ³ ³íñòðóìåíòè íà êîðèñòü âèãîäîíàáóâà÷à.
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FEATURES OF SECURITIES MANAGEMENT IN UKRAINE

The article has been devoted to the characteristics of securities management
activity in Ukraine. It has been considered the concept of “management of securities”
referring to the activities carried out by a securities investments adviser on its own
behalf, for a remuneration over a certain period on the basis of a “Securities management
agreement” on transferred securities and/or other financial instruments and funds
intended for investment in securities papers and other financial instruments; and for
a remuneration received under management of securities and other financial instruments
and funds on behalf of investor or designated third parties.

In the paper characteristic features of the term securities management activity
have been defined as follows:

– Securities management is a professional activity that can be carried out
exclusively by securities traders having received the appropriate license;

– The concept of the “securities management” activity is a general and to a
certain extent conditional one, since it includes the management of both securities
and other financial instruments and funds;

– The term “management” implies the performance of active legal and actual
actions by the investments adviser to manage the transferred securities in a way to
maintain and/or increase their value and profit;

– Securities are managed on behalf of a trader, but in the interests of the
investor or designated third parties, fully corresponding to the concept of property
management in Ukraine;

© Ìyniuk Olena, Androsovych Victoriia, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).13

125

– Securities management refers to the risky “activities”;
– This type of activity involves the presence of a special trust between the

investor and the investments adviser.
Moreover, in the paper it has been analyzed the concept of “Securities management

agreement” and determined that the Securities management agreement and moneys
designated for investment in securities and other financial instruments is a formal
agreement whereby one party (the investor) transfers to another party (the investment
adviser) an object(s) of control for a certain period of time, to act in the interests of
the investor or designated third party for a fee.

In the course of the analysis, the characteristic features of the “Securities
management agreement” have been highlighted as follows: it is strictly formalized; it
is non-binding and/or risky; it is a real pact; it may confer to the investment advisor
a right of beneficial ownership for the transferred securities, other financial instruments,
and cash.

Keywords: securities, securities management, securities management agreement,
essence of securities management

Îòðèìàíî 18.02.2020
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ORCID ID 0000-0002-9944-5995

ÏÐÀÂÎÂÀ ÊÓËÜÒÓÐÀ ÐÅÀË²ÇÀÖ²¯ ÏÐÀÂÀ ÍÀ ÌÈÐÍ²
Ç²ÁÐÀÍÍß: ÑÒÀÍ ÒÀ ÏÅÐÑÏÅÊÒÈÂÈ ÐÎÇÂÈÒÊÓ

Ðîçãëÿíóòî ðîëü ïðàâîâî¿ êóëüòóðè ÿê âàæëèâîãî ñêëàäíèêà ìåõàí³çìó
àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïðàâà íà ìèðí³ ç³áðàííÿ. Àêöåíòîâàíî
óâàãó íà âêðàé âàæëèâîìó çíà÷åíí³ ïðàâîâî¿ êóëüòóðè äëÿ áåçïåðåøêîäíî¿ ðåàë³çàö³¿
ïðàâà íà ìèðí³ ç³áðàííÿ. Êîíñòàòîâàíî, ùî â óìîâàõ íàëåæíîãî ðîçâèòêó ïðàâîâî¿
êóëüòóðè â³äáóâàºòüñÿ çàãàëüíå çíèæåííÿ éìîâ³ðíîñò³ íåïðàâîì³ðíîãî ïåðåøêîä-
æàííÿ ä³ÿì îðãàí³çàòîð³â ³ ó÷àñíèê³â ïóáë³÷íèõ çàõîä³â ç áîêó ñóá’ºêò³â çàáåçïå÷åííÿ
ïðàâà íà ìèðí³ ç³áðàííÿ.

Êëþ÷îâ³ ñëîâà: ïðàâîâà êóëüòóðà, ãðîìàäÿíñüêå ñóñï³ëüñòâî, ïñåâäîïðîòåñò,
ïðàâîâà îñâ³òà, ïîïóëÿðèçàö³ÿ ïðàâîâèõ çíàíü.

Ó ïðàâîâ³é íàóö³ àêòóàëüíèì º âèçíà÷åííÿ ñó÷àñíî¿ ïðàâîâî¿ êóëüòóðè ÿê
êóëüòóðè ðîçâèíåíîãî ³ åôåêòèâíîãî ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³ ïðàâîâî¿ äåð-
æàâè. Çà ñâîºþ ñóòòþ ³ îñíîâíîþ ³äåºþ âîíà ÿâëÿº ñîáîþ êóëüòóðó âèçíàííÿ, çà-
õèñòó ³ çä³éñíåííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà â ÿêîñò³ âèùèõ ö³ííîñòåé.
Ñó÷àñí³é ïðàâîâ³é êóëüòóð³ ïðèòàìàíí³ òàê³ ÿê³ñí³ õàðàêòåðèñòèêè, ÿê âèçíà÷àëüíå
çíà÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà â ïðàâîâ³é îðãàí³çàö³¿ ñóñï³ëüíîãî
³ äåðæàâíîãî æèòòÿ; óòâåðäæåííÿ â ìàñîâ³é ïðàâîñâ³äîìîñò³ ïî÷óòòÿ ïîâàãè äî
çàêîíó ³ ïðèíöèïó âåðõîâåíñòâà ïðàâà, ³äåé ³ ö³ííîñòåé ïàíóâàííÿ ïðàâà; ïðàêòè÷íà
ðåàë³çàö³ÿ ïðèíöèï³â êîíñòèòóö³îíàë³çìó ³ âåðõîâåíñòâà ïðàâîâîãî çàêîíó, ïðàâîâà
àêòèâí³ñòü ãðîìàäÿí [1, ñ. 273].

Ãðîìàäÿíñüêå ñóñï³ëüñòâî º òèì óí³êàëüíèì óòâîðåííÿì, äî ÿêîãî ñõîäÿòüñÿ
âñ³ íèòêè, ùî ç¼ºäíóþòü ð³çíîìàí³òí³ ñóñï³ëüí³ âçàºìèíè ³ çãóðòîâóþòü ëþäåé ó
ïðîöåñ³ â³äòâîðåííÿ öèõ ñîö³àëüíèõ çâ¼ÿçê³â [2, ñ. 141]. Ïðè öüîìó ñàìå ïîíÿòòÿ
“ãðîìàäÿíñüêå ñóñï³ëüñòâî” ïåðåáóâàº â öåíòð³ æâàâèõ äèñêóñ³é. Ðîçãîðíóòå ïîíÿ-
ò³éíå ôîðìóëþâàííÿ äàº Â. Ìåæóºâ: “Ï³ä ãðîìàäÿíñüêèì ñóñï³ëüñòâîì (àáî ñó-
ñï³ëüñòâîì ãðîìàäÿí) ïðèéíÿòî ðîçóì³òè ñï³ëüí³ (êîëåêòèâí³) ä³¿ ëþäåé ó ñôåð³
íå ïðèâàòí³é, à ïóáë³÷í³é (ñóñï³ëüí³é), ïðè÷îìó â óìîâàõ, êîëè âîíà ïåðåñòàº
áóòè ìîíîïîë³ºþ âëàäíèõ åë³ò   ÿê òðàäèö³éíèõ, òàê ³ ñó÷àñíèõ.

Öå ñàìå ñôåðà ä³é, â÷èíê³â ëþäåé, ÿê³ ìîæóòü ìàòè ÿê ñòèõ³éíèé, òàê ³
îðãàí³çîâàíèé õàðàêòåð, îòðèìóþ÷è â öüîìó âèïàäêó îðãàí³çàö³éíó ôîðìó íå-
óðÿäîâèõ, íåäåðæàâíèõ îá¼ºäíàíü, ñï³ëîê, àñîö³àö³é, ùî ôóíêö³îíóþòü çà ïðèí-
öèïàìè ñàìîîðãàí³çàö³¿, ñàìîâðÿäóâàííÿ ³, ÿê ïðàâèëî, ñàìîô³íàíñóâàííÿ [3,
ñ. 6].
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Òîáòî ãðîìàäÿíñüêå ñóñï³ëüñòâî – öå ñóñï³ëüñòâî ñâ³äîìèõ ãðîìàäÿí, ùî
âîëîä³º òàêèìè ³íñòèòóòàìè ³ ïîë³òè÷íîþ êóëüòóðîþ, ÿê³ äîçâîëÿþòü ïîâíîö³ííî
ðåàë³çóâàòè ïðàâà ëþäèíè, ïðè÷îìó ì³ðà ö³º¿ ïîâíîö³ííîñò³ ïðÿìî ïðîïîðö³éíà
ñò³éêîñò³ ³íñòèòóò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³ ðîçâèíåíîñò³ öèâ³ëüíî¿ ïîë³òè÷íî¿
³ ïðàâîâî¿ êóëüòóðè. Ìîæíà çðîáèòè âèñíîâîê, ùî ð³âåíü ðîçâèòêó ãðîìàäÿíñüêîãî
ñóñï³ëüñòâà âèçíà÷àºòüñÿ ÷àñòêîþ àêòèâíèõ ãðîìàäÿí, íàä³ëåíèõ ïîë³òè÷íîþ ³
ïðàâîâîþ êóëüòóðîþ.

Äî ïðîáëåìè ðîçâèòêó ïðàâîâî¿ êóëüòóðè íåîäíîðàçîâî çâåðòàëèñü çàðóá³æí³
òà óêðà¿íñüê³ â÷åí³ – Ñ. Àëåêñººâ, Â. Áàáê³í, Î. Çàé÷óê, Ì. Êîçþáðà, Í. Îí³ùåíêî,
Ï. Ðàá³íîâè÷, Â. Ñåë³âàíîâ, Î. Ñêàêóí, Þ. Òèõîìèðîâ, Þ. Øåìøó÷åíêî, Ë. ßâè÷
òà ³í. Âîäíî÷àñ ñòð³ìêèé ðîçâèòîê ñîö³àëüíèõ ïðîöåñ³â â Óêðà¿í³, ñòàíîâëåííÿ
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ïîòðåáóº äåòàëüíîãî ðîçãëÿäó âïëèâó ïðàâîâî¿ êóëü-
òóðè íà ðåàë³çàö³þ ïðàâà íà ìèðí³ ç³áðàííÿ.

Îòîæ, ìåòîþ ñòàòò³ º âèçíà÷åííÿ ïðàâîâî¿ êóëüòóðè ÿê âàæëèâîãî åëåìåíòó
áåçïåðåøêîäíî¿ ðåàë³çàö³¿ ïðàâà íà ìèðí³ ç³áðàííÿ, àíàë³ç ¿¿ òåïåð³øíüîãî ñòàíó
â óìîâàõ ñòàíîâëåííÿ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà òà ïîäàëüøèõ øëÿõ³â ðîçâèòêó.

Íà æàëü, êîíñòàòóº Ì. Àíòîíîâè÷, ñòàí îá³çíàíîñò³ íàñåëåííÿ ç ïðàâàìè
ëþäèíè òà ïðàâîçàõèñíèìè îðãàí³çàö³ÿìè â Óêðà¿í³ çàñâ³ä÷óþòü íèçüêèé ð³âåíü
ïðàâîâî¿ êóëüòóðè, à òàêîæ íåçàäîâ³ëüíå âïðîâàäæåííÿ ïðàâîâîãî çàõèñòó ïðàâ
ëþäèíè â Óêðà¿í³ ïîïðè òå, ùî Óêðà¿íà íàëåæèòü äî äåðæàâ ç äîñòàòíüî âåëèêîþ
ê³ëüê³ñòþ ðàòèô³êîâàíèõ ì³æíàðîäíî-ïðàâîâèõ àêò³â ç ïðàâ ëþäèíè ³ ç äîñòàòíüîþ
íàö³îíàëüíîþ çàêîíîäàâ÷îþ áàçîþ ó ö³é ñôåð³. Ïåðåâàæíà á³ëüø³ñòü ãðîìàäÿí
Óêðà¿íè íå çíàéîì³ í³ ç ì³æíàðîäíèìè àêòàìè, í³ ç íàö³îíàëüíèì çàêîíîäàâñòâîì
ó ñôåð³ ïðàâ ëþäèíè, ïàñèâíî ñïðèéìàþòü äèõîòîì³þ ì³æ òåîð³ºþ òà ïðàêòèêîþ
äåðæàâè ùîäî çàõèñòó ïðàâ ëþäèíè ³ íå âçÿëè â ñâî¿ ðóêè ³í³ö³àòèâè ùîäî
çàõèñòó ñâî¿õ ïðàâ [4, ñ. 78].

Íèçüêèé ð³âåíü ïðàâîâî¿ êóëüòóðè ïðèçâîäèòü äî ïîÿâè â íàø³é äåðæàâ³
àáñîëþòíî âèêðèâëåíèõ ïðîÿâ³â ãðîìàäÿíñüêî¿ àêòèâíîñò³ ó ñôåð³ ðåàë³çàö³¿
ïðàâ ³ ñâîáîä ëþäèíè, çîêðåìà é ùîäî ìèðíèõ ç³áðàíü. Éäåòüñÿ íàñàìïåðåä ïðî
ó÷àñòü ó ìèðíèõ ç³áðàííÿõ çà ãðîøîâó ÷è ³íøó âèíàãîðîäó, ¿õ ö³ëêîì ñïðàâåäëèâî
ìîæíà íàçâàòè ïñåâäîïðîòåñòàìè.

Äîñë³äæóþ÷è êëàñèô³êàö³þ ïîë³òè÷íîãî ïðîòåñòó, Ã. Áåðåñòîâà ïîÿñíþº,
ùî ïðîòåñò âèíèêàº íà ́ ðóíò³ íåâäîâîëåííÿ, ÿêå îñîáà íàìàãàºòüñÿ óñóíóòè øëÿõîì
âïëèâó íà ñèòóàö³þ ñâîºþ ä³ºþ, àëå ÿêùî ïðîòåñò ñòèìóëüîâàíèé øòó÷íî çàö³-
êàâëåíèìè îñîáàìè ÷è ãðóïàìè, òîä³ â³í íå º íîðìîþ ïîë³òè÷íîãî æèòòÿ òà îç-
íàêîþ äåìîêðàòè÷íîñò³ ñóñï³ëüñòâà. Ó òàêîìó ðàç³ äîðå÷íî ãîâîðèòè ïðî ïñåâ-
äîïðîòåñò, âèêëèêàíèé îáñòàâèíàìè, ÿê³ íå â³äîáðàæàþòü ðåàëüíèé ñòàí íàñòðî¿â
ãðîìàäñüêîñò³, à ïðîòåñòíèé àêö³îí³çì ìàº íà ìåò³ äåñòàá³ë³çàö³þ ñèòóàö³¿ â äåðæàâ³
÷è ðåã³îí³. Çàö³êàâëåí³ ó îòðèìàíí³ ïîë³òè÷íîãî âïëèâó ãðóïè ìàí³ïóëþþòü ãðî-
ìàäñüêîþ äóìêîþ òà ïðîâîêóþòü íå õàðàêòåðíó äëÿ íàñåëåííÿ ïîâåä³íêó. Â óê-
ðà¿íñüêèõ ðåàë³ÿõ ìîæíà ãîâîðèòè ïðî ö³ëó êóëüòóðó ïñåâäîïðîòåñò³â, îñê³ëüêè
ïëàòí³ äåìîíñòðàö³¿ òà ì³òèíãè ñòàëè ÷àñòèì ÿâèùåì. Àìåðèêàíñüê³ äîñë³äíèêè
íàçâàëè òàêå ÿâèùå “ïðîïëà÷åíèì íàòîâïîì”, ï³ä ÿêèì ìàþòü íà óâàç³ ï³äòðèìêó
ïîë³òèê³â çà âèíàãîðîäó. Ó÷àñíèêè òàêèõ àêö³é ÷àñòî íå ìàþòü íàéìåíøîãî óÿâ-
ëåííÿ ïðî ö³ë³ ïðîòåñòó òà “íà çàìîâëåííÿ” ìîæóòü âäàòèñÿ äî ïðîâîêàö³é ³ç
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çàñòîñóâàííÿì íàñèëëÿ çàäëÿ äèñêðåäèòàö³¿ òèõ ÷è ³íøèõ ñóá’ºêò³â ïîë³òè÷íîãî
æèòòÿ. Çðåæèñîâàí³ ïðîòåñòè, “ì³òèíãóâàëüíèêè çà âèêëèêîì” º íàñë³äêîì íèçüêîãî
ð³âíÿ ïîë³òè÷íî¿ êóëüòóðè é á³äíîñò³ òà íåñóòü ó ñîá³ çàãðîçó äèñêðåäèòàö³¿ äåìî-
êðàòè÷íèõ ìåõàí³çì³â â³äñòîþâàííÿ òà çàõèñòó ³íòåðåñ³â ãðîìàäÿí. Îñíîâíèìè
íåáåçïåêàìè ïñåâäîïðîòåñò³â º:

äåñòàá³ë³çàö³ÿ ñèòóàö³¿ ó ñóñï³ëüñòâ³, ùî ïîäåêóäè ñóïðîâîäæóºòüñÿ ìàñîâèìè
áåçïîðÿäêàìè òà çàñòîñóâàííÿì íàñèëëÿ;

äèñêðèì³íàö³ÿ ó÷àñíèê³â ïîë³òè÷íîãî æèòòÿ, ïðîòè ÿêèõ ñïðÿìîâàí³ ôàëüøèâ³
àêö³¿;

äèñêðåäèòàö³ÿ ÿâèùà ïîë³òè÷íîãî ïðîòåñòó ÿê çàêîííîãî ñïîñîáó çàõèñòó
ïîë³òè÷íèõ ³íòåðåñ³â ñóá’ºêòàìè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà;

ñïîòâîðåííÿ ðåàëüíîãî ñòàíó íàñòðî¿â ñóñï³ëüñòâà òà ìàí³ïóëÿö³ÿ ãðîìàäÿíñü-
êîþ ñâ³äîì³ñòþ [5, ñ. 231].

Äåÿê³ äîñë³äíèêè äîñèòü æîðñòêî íàëàøòîâàí³ ó ïðîòèä³¿ ÿâèùó ïñåâäîïðî-
òåñò³â òà íàâ³òü ïðîïîíóþòü âñòàíîâèòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ïðîïîçèö³þ
òà/÷è íàäàííÿ ìàòåð³àëüíî¿ âèíàãîðîäè çà ó÷àñòü ó ìàñîâèõ çàõîäàõ, îðãàí³çàö³þ,
ó÷àñòü â îðãàí³çàö³¿ ³ ïðîâåäåíí³ òàêèõ çàõîä³â (à òàêîæ, ìîæëèâî, àäì³í³ñòðàòèâ-
íó â³äïîâ³äàëüí³ñòü çà îòðèìàííÿ ìàòåð³àëüíî¿ âèíàãîðîäè çà ó÷àñòü ó òàêèõ çà-
õîäàõ).

Ïðèíàã³äíî íàãàäàºìî, ùî òàêèé çàêîíîïðîåêò (¹ 2651 â³ä 16.04.2015)
ïåðåáóâàâ ó Âåðõîâí³é Ðàä³ Óêðà¿íè, àëå çà âèñíîâêîì Ãîëîâíîãî íàóêîâî-åêñ-
ïåðòíîãî óïðàâë³ííÿ ïîòðåáóâàâ äîîïðàöþâàííÿ, à ç ÷àñîì ³ çîâñ³ì áóâ â³äêëèêàíèé.

Î. Ñåâåðèí äîâîäèòü, ùî ïëàòí³ ïñåâäîïðîòåñòè âçàãàë³ íå º ìèðíèìè ç³á-
ðàííÿìè ó ðîçóì³íí³ ñò. 39 Êîíñòèòóö³¿ Óêðà¿íè, ñò. 11 Êîíâåíö³¿ ïðî çàõèñò
ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä, ñò. 21 Ì³æíàðîäíîãî ïàêòó ïðî ãðîìà-
äÿíñüê³ òà ïîë³òè÷í³ ïðàâà, îñê³ëüêè:

– éîãî ó÷àñíèêè íå ðåàë³çóþòü ïðàâî íà â³ëüíå âèðàæåííÿ ïîãëÿä³â ³ ïåðå-
êîíàíü òîùî, ÷èííèêîì ¿õíüî¿ ó÷àñò³ ó ç³áðàíí³ º áàæàííÿ îòðèìàííÿ ãðîøîâî¿
âèíàãîðîäè;

– éîãî ó÷àñíèêè ïðèñóòí³ ó ïóáë³÷íîìó ì³ñö³ íå ç ìåòîþ âèðàæåííÿ ñï³ëüíèõ
³íòåðåñ³â, à ç ìåòîþ îòðèìàííÿ ãðîøîâî¿ âèíàãîðîäè;

– íàì³ðè îðãàí³çàòîð³â òàêèõ ç³áðàíü, ùî ïðàãíóòü (÷è òî ñâ³äîìî ïðèïóñêàþòü
òàêå) äî äåñòàá³ë³çàö³¿ â Óêðà¿í³ â óìîâàõ çáðîéíî¿ àãðåñ³¿ ç áîêó ³íøî¿ äåðæàâè,
íàâðÿä ÷è ìîæíà îõàðàêòåðèçóâàòè ÿê ìèðí³.

Îòæå, ó÷àñíèêè ïñåâäîïðîòåñò³â íå ï³äëÿãàþòü ïðàâîâîìó çàõèñòó ³ äåðæàâà
íå ëèøå íå ìàº çîáîâ’ÿçàíü ùîäî ñïðèÿííÿ ÷è òî òîëåðàö³¿ òàêèõ ç³áðàíü, àëå, ç
îãëÿäó íà ñòàòò³ 1, 3, 17, 65, 68 Êîíñòèòóö³¿ Óêðà¿íè, ìàº ³ ïðàâî ³ îáîâ’ÿçîê (ïå-
ðåä ñóñï³ëüñòâîì) çàõèùàòè ñåáå ³ ñóñï³ëüñòâî â³ä çàãðîç ïñåâäîïðîòåñò³â [6].

Ïëàòí³ ïñåâäîïðîòåñòè ñòàëè áóäåííîþ ðåàëüí³ñòþ. Òàêà äåôîðìàö³ÿ ñóñï³ëü-
íî¿ ñâ³äîìîñò³, áåçóìîâíî, øê³äëèâà äëÿ ðîçâèòêó ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³
í³âåëþº ñàì çì³ñò ïðàâà íà ìèðí³ ç³áðàííÿ. Âîäíî÷àñ çàïîá³ãòè òàêîìó ÿâèùó
ëèøå ðåïðåñèâíèìè çàõîäàìè íåìîæëèâî. Íåîáõ³äíèé êîìïëåêñ çàõîä³â ùîäî
âïðîâàäæåííÿ òðèâàëî¿ êîï³òêî¿ ïðàâîïðîñâ³òíèöüêî¿ ä³ÿëüíîñò³.

Â Óêðà¿í³ âæå ìàéæå 20 ðîê³â ïèòàííÿ ôóíêö³îíóâàííÿ ³ ðîçâèòêó ïðàâîâî¿
îñâ³òè ðåãóëþº Íàö³îíàëüíà ïðîãðàìà ïðàâîâî¿ îñâ³òè íàñåëåííÿ, çàòâåðäæåíà
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Óêàçîì Ïðåçèäåíòà Óêðà¿íè “Ïðî Íàö³îíàëüíó ïðîãðàìó ïðàâîâî¿ îñâ³òè íà-
ñåëåííÿ” â³ä 18 æîâòíÿ 2001 ð. ¹ 992/2001.

Ó çàãàëüíèõ ïîëîæåííÿõ Ïðîãðàìè âèçíà÷åíî, ùî ñòàíîâëåííÿ Óêðà¿íè ÿê
äåìîêðàòè÷íî¿, ïðàâîâî¿ äåðæàâè, ôîðìóâàííÿ çàñàä ãðîìàäÿíñüêîãî ñóñï³ëüñòâà
çóìîâëþþòü íåîáõ³äí³ñòü ï³äâèùåííÿ ð³âíÿ ïðàâîâî¿ êóëüòóðè íàñåëåííÿ òà
ïîòðåáóþòü âèð³øåííÿ íà äåðæàâíîìó ð³âí³ ïèòàííÿ äàëüøîãî ðîçâèòêó ïðàâî-
ñâ³äîìîñò³ íàñåëåííÿ, ïîäîëàííÿ ïðàâîâîãî í³ã³ë³çìó, çàäîâîëåííÿ ïîòðåá ãðîìàäÿí
ó îäåðæàíí³ çíàíü ïðî ïðàâî. Öå ìîæå áóòè çàáåçïå÷åíî íàñàìïåðåä øëÿõîì óäî-
ñêîíàëåííÿ ïðàâîâî¿ îñâ³òè íàñåëåííÿ.

Îñíîâí³ íàïðÿìè ðåàë³çàö³¿ ïðàâîâî¿ îñâ³òè íàñåëåííÿ ïîëÿãàþòü ó çä³éñíåíí³
êîìïëåêñó çàõîä³â âèõîâíîãî, íàâ÷àëüíîãî òà ³íôîðìàö³éíîãî õàðàêòåðó, ñïðÿìî-
âàíèõ íà ñòâîðåííÿ íàëåæíèõ óìîâ äëÿ íàáóòòÿ ãðîìàäÿíàìè îáñÿãó ïðàâîâèõ
çíàíü òà íàâè÷îê ó ¿õ çàñòîñóâàíí³, íåîáõ³äíèõ äëÿ ðåàë³çàö³¿ ãðîìàäÿíàìè ñâî¿õ
ïðàâ ³ ñâîáîä, à òàêîæ âèêîíàííÿ ïîêëàäåíèõ íà íèõ îáîâ’ÿçê³â.

Ïðàâîâà îñâ³òà º ñêëàäîâîþ ñèñòåìè îñâ³òè ³ ìàº íà ìåò³ ôîðìóâàííÿ âèñîêîãî
ð³âíÿ ïðàâîâî¿ êóëüòóðè òà ïðàâîñâ³äîìîñò³ îñîáè, ¿¿ ö³íí³ñíèõ îð³ºíòèð³â òà àê-
òèâíî¿ ïîçèö³¿ ÿê ÷ëåíà ãðîìàäÿíñüêîãî ñóñï³ëüñòâà [7].

ßê áà÷èìî, îñíîâíèé àêöåíò ó ïðàâîâ³é îñâ³ò³ çðîáëåíî ñàìå íà îïàíóâàíí³
ãðîìàäÿíàìè íåîáõ³äíîãî áàãàæó çíàíü ³ ïîâåä³íêîâèõ êóëüòóðíèõ ìîäåëåé äëÿ
ïîâíîãî òà âñåá³÷íîãî âò³ëåííÿ ñâî¿õ ïðàâ òà íàëåæíîãî âèêîíàííÿ îáîâ’ÿçê³â.

Êð³ì òîãî, â³äïîâ³äíî äî Óêàçó Ïðåçèäåíòà Óêðà¿íè â³ä 14 ëèñòîïàäà 2017 ðî-
êó ¹ 361/2017 ç ìåòîþ ôîðìóâàííÿ ó ñóñï³ëüñòâ³ ïðàâîâî¿ êóëüòóðè òà ïðàâîâî¿
ñâ³äîìîñò³, ñïðèÿííÿ ï³äâèùåííþ ð³âíÿ çíàíü òà ïî³íôîðìîâàíîñò³ ãðîìàäÿí
ùîäî ðåàë³çàö³¿ òà çàõèñòó ñâî¿õ ïðàâ, ãàðàíòîâàíèõ Êîíñòèòóö³ºþ òà çàêîíàìè
Óêðà¿íè ó ð³çíèõ ñôåðàõ æèòòÿ, 2018 ð³ê áóëî îãîëîøåíî Ðîêîì ðåàë³çàö³¿ ïðàâî-
ïðîñâ³òíèöüêîãî ïðîºêòó “ß ìàþ ïðàâî!”.

Çã³äíî ç ïëàíîì çàõîä³â íà 2018 ð³ê ç ðåàë³çàö³¿ ïðàâîïðîñâ³òíèöüêîãî ïðî-
ºêòó “ß ìàþ ïðàâî!”, çîêðåìà, ïåðåäáà÷àëîñü: ³íôîðìóâàííÿ ãðîìàäÿí ïðî ãàðàí-
òîâàí³ ¿ì Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè ïðàâà ó â³äïîâ³äíèõ ñôåðàõ, çîêðåìà
÷åðåç çàñîáè ìàñîâî¿ ³íôîðìàö³¿, øëÿõîì çàïðîâàäæåííÿ òåëåôîííèõ “ãàðÿ÷èõ
ë³í³é”, îðãàí³çàö³¿ çóñòð³÷åé ç ãðîìàäÿíàìè çà ì³ñöåì ïðîæèâàííÿ, âèãîòîâëåííÿ
òà ðîçïîâñþäæåííÿ â³äïîâ³äíèõ ³íôîðìàö³éíèõ ìàòåð³àë³â; çä³éñíåííÿ êîìóí³êà-
ö³éíèõ çàõîä³â ç ìåòîþ ðåàë³çàö³¿ çàçíà÷åíîãî ïðîºêòó. Òàêîæ ïåðåäáà÷àºòüñÿ
ïðîâåäåííÿ â³äïîâ³äíî¿ ³íôîðìàö³éíî-ðîç’ÿñíþâàëüíî¿ ðîáîòè, çîêðåìà ó ì³ñöåâèõ
çàñîáàõ ìàñîâî¿ ³íôîðìàö³¿; çàïðîâàäæåííÿ íà ðåã³îíàëüíîìó òåëåáà÷åíí³ ïðîãðàì,
îð³ºíòîâàíèõ íà ï³äâèùåííÿ ð³âíÿ ïðàâîâî¿ êóëüòóðè òà ïðàâîâî¿ ñâ³äîìîñò³ ãðî-
ìàäÿí; ïðîâåäåííÿ ³ç çàëó÷åííÿì çàêëàä³â îñâ³òè, çàêëàä³â êóëüòóðè, óñòàíîâ,
îðãàí³çàö³é îë³ìï³àä, êîíêóðñ³â òà ³íøèõ çàõîä³â, ñïðÿìîâàíèõ íà ï³äâèùåííÿ
ð³âíÿ çíàíü ãðîìàäÿí ùîäî ãàðàíòîâàíèõ ¿ì Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè
ïðàâ ó ð³çíèõ ñôåðàõ ñóñï³ëüíîãî æèòòÿ.

Áåçïåðå÷íî, ïîãîäæóºìîñü ç äóìêîþ, ùî ôîðìóâàííÿ ñïåðøó ïðàâîñâ³äîìîñò³,
ïîò³ì ïðàâîâî¿ êóëüòóðè ó ñó÷àñíîìó ãðîìàäÿíñüêîìó ñóñï³ëüñòâ³ ìàº ðîçãëÿäàòèñÿ
ñàìå ÿê ³íôîðìàö³éíèé ïðîöåñ, îñê³ëüêè ó ïðîöåñ³ ïðàâîâîãî ³íôîðìóâàííÿ
ãðîìàäÿíè îòðèìóþòü íåîáõ³äíó ³íôîðìàö³þ ïðî òåîð³þ ïîõîäæåííÿ ïðàâà,
ð³çíîìàí³òí³ êîíöåïö³¿ ç ïðàâîâî¿ òåîð³¿, çì³ñò ïðàâîâèõ íîðì òîùî.
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Ïðàâîâà êóëüòóðà ïîòðåáóº çíàííÿ îñîáîþ ïåâíèõ ïîëîæåíü ÷èííîãî çà-
êîíîäàâñòâà, ïîðÿäêó éîãî ðåàë³çàö³¿, âì³ííÿ êîðèñòóâàòèñÿ öèìè çíàííÿìè ó
çàñòîñóâàíí³ òèõ ÷è ³íøèõ ÷èííèõ íîðì ïðàâà òîùî. Âèñîêèé ð³âåíü ïðàâîñâ³äîìîñò³
òà ïðàâîâî¿ êóëüòóðè âêëþ÷àº íàñàìïåðåä óñâ³äîìëåííÿ ñóòíîñò³ ïðàâà, ùî º
íåìîæëèâèì áåç íàëåæíîãî ð³âíÿ ðîçâèòêó ïðàâîâî¿ ïî³íôîðìîâàíîñò³ ãðîìà-
äÿí.

Ó öüîìó êîíòåêñò³ ñàìå äîñòóïí³ñòü òà ïîïóëÿðèçàö³þ ïðàâîâèõ çíàíü ÷åðåç
ñó÷àñí³ êàíàëè ïðàâîâîãî ³íôîðìóâàííÿ, çîêðåìà ìåðåæó ²íòåðíåò, ìîæíà ââàæàòè
íàéåôåêòèâí³øèì ìåòîäîì ï³äâèùåííÿ ð³âíÿ ïðàâîâî¿ êóëüòóðè [8, ñ. 194].

Ï³äòâåðäæåííÿì íàéøèðøèõ ³íôîðìàö³éíèõ ìîæëèâîñòåé ²íòåðíåòó ìîæíà
ââàæàòè â³äîìîñò³ ùîäî ê³ëüêîñò³ éîãî êîðèñòóâà÷³â íàïðèê³íö³ 2019 ð. ßê ñâ³ä÷àòü
äàí³ äîñë³äæåííÿ, ïðîâåäåíîãî äîñë³äíèöüêîþ êîìïàí³ºþ Factum Group íà
çàìîâëåííÿ ²íòåðíåò-àñîö³àö³¿ Óêðà¿íè, ê³ëüê³ñòü ðåãóëÿðíèõ ³íòåðíåò-êîðèñòóâà÷³â
äî ê³íöÿ 3 êâàðòàëó 2019 ðîêó çðîñëà íà 7 %   äî 22,96 ì³ëüéîí³â.

Îäí³ºþ ç ïðè÷èí òàêîãî çðîñòàííÿ º “ñìàðòôîí³çàö³ÿ” íàñåëåííÿ. Íà ñüîãîäí³
22 % êîðèñòóâà÷³â âèõîäÿòü â ²íòåðíåò âèíÿòêîâî çà äîïîìîãîþ ñìàðòôîí³â.

Ó ì³ñòàõ ç íàñåëåííÿì á³ëüøå 100 òèñÿ÷ æèòåë³â äî ê³íöÿ âåðåñíÿ ³íòåðíåò-
ïðîíèêíåííÿ çðîñëî ç 71 % äî 74 %, ó íàñåëåíèõ ïóíêòàõ ç íàñåëåííÿì ìåíøå
100 òèñÿ÷ æèòåë³â – ç 53 % äî 70 %, à ó ñåëàõ – ç 53 % äî 58 %.

Ïðîäîâæèëîñü âèð³âíþâàííÿ ñòðóêòóðè ³íòåðíåò-êîðèñòóâà÷³â â³äïîâ³äíî
äî ñòðóêòóðè íàñåëåííÿ. Öåé ïðîöåñ âæå ôàêòè÷íî çàâåðøåíèé çà ãåíäåðíèì
ïîêàçíèêîì ³ òðèâàº çà ³íøèìè ïîêàçíèêàìè: ðåã³îíàëüíîìó, ïðîôåñ³éíîìó, îñ-
â³òíüîìó, ð³âíþ äîõîä³â, â³êîâîìó. Ìàéæå âñå íàñåëåííÿ Óêðà¿íè â³êîì äî 35 ðî-
ê³â º ³íòåðíåò-êîðèñòóâà÷àìè.

Íàéàêòèâí³øèìè â ²íòåðíåò³ º óêðà¿íö³ â³êîì â³ä 15 äî 24 ðîê³â, ñåðåä íèõ
÷àñòêà êîðèñòóâà÷³â ²íòåðíåòîì ñòàíîâèòü 97 %, îñîáè â³ä 25 äî 34 ðîê³â – 96%,
êîðèñòóâà÷³â â³êîì â³ä 65 ðîê³â – óæå 29 % (ð³ê òîìó áóëî ëèøå 14 %). ×àñòêà
æ³íîê ó çàãàëüí³é ê³ëüêîñò³ ³íòåðíåò-êîðèñòóâà÷³â ñòàíîâèòü 52 % [9].

Ïåðñïåêòèâíèìè íàïðÿìàìè ôîðìóâàííÿ ïðàâîâî¿ êóëüòóðè ãðîìàäÿí
Óêðà¿íè, ïîâ’ÿçàíèìè ç ðîçâèòêîì ñó÷àñíèõ ³íôîðìàö³éíèõ òåõíîëîã³é, çîêðåìà
º: ñòâîðåííÿ îïëà÷óâàíèõ òà áåçêîøòîâíèõ ïðàâîâèõ áàç äàíèõ; âèäàííÿ åëåêòðîííèõ
ïðàâîâèõ æóðíàë³â; ñòâîðåííÿ åëåêòðîííèõ ïðàâîâèõ á³áë³îòåê; ïðîâåäåííÿ
³íòåðíåò-êîíôåðåíö³é ç àêòóàëüíèõ ïðîáëåì ïðàâîçíàâñòâà; ñòâîðåííÿ òà ïî-
ïóëÿðèçàö³ÿ â³ðòóàëüíèõ êíèæêîâèõ ìàãàçèí³â, ÿê³ ñïåö³àë³çóþòüñÿ íà ïðàâîâ³é
ë³òåðàòóð³ [10, ñ. 110–111].

Áåçïåðå÷íî, íàéøèðø³ ïðàâîïðîñâ³òíèöüê³ çàõîäè, ñïðÿìîâàí³ íà ï³äâèùåííÿ
îñîáèñòî¿ ïðàâîâî¿ êóëüòóðè, ïðàâîâî¿ êóëüòóðè ñóñï³ëüñòâà, çîêðåìà ó âàð³àíò³
ðîçâèíåíîãî ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ìàþòü êîðåñïîíäóâàòèñü ³ç ï³äâèùåííÿì
ïðîôåñ³éíî¿ ïðàâîâî¿ êóëüòóðè ïðåäñòàâíèê³â äåðæàâíî¿ âëàäè, çîêðåìà
ïðàâîîõîðîííèõ îðãàí³â, íàñàìïåðåä Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ó öüîìó êîíòåêñò³ âêðàé âàæëèâèì ³ ñâîº÷àñíèì º ïðèéíÿòòÿ Êîíöåïö³¿
çàïðîâàäæåííÿ â ä³ÿëüíîñò³ îðãàí³â òà ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè
ñêàíäèíàâñüêî¿ ìîäåë³ çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó ï³ä ÷àñ
ïðîâåäåííÿ ìàñîâèõ çàõîä³â, çàòâåðäæåíî¿ íàêàçîì Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ
Óêðà¿íè â³ä 23 ñåðïíÿ 2018 ðîêó ¹ 706 [11].
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Îñíîâíîþ ìåòîþ ö³º¿ Êîíöåïö³¿ º çàì³íà çàñòàð³ëî¿ ðåàêòèâíî¿ ìîäåë³
ïîâåä³íêè ïðè çàáåçïå÷åíí³ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó â ðàç³ ïðîâåäåííÿ
ìàñîâèõ çàõîä³â íîâîþ   ïðîàêòèâíî îð³ºíòîâàíîþ. Òàêà ìîäåëü ìàº îõîïëþâàòè
âñ³ ìîæëèâ³ âèäè ìàñîâèõ çàõîä³â.

ßê áà÷èìî, ï³äâèùåííÿ ïðàâîâî¿ êóëüòóðè, áåçïåðå÷íî, º ï³ä´ðóíòÿì âäî-
ñêîíàëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïðàâà íà ìèðí³ ç³áðàííÿ.
Â³äïîâ³äí³ çàõîäè ìàþòü îõîïëþâàòè ÿê ñòîðîíó, ÿêà ðåàë³çóº ïðàâî íà ìèðí³
ç³áðàííÿ, òàê ³ ïðåäñòàâíèê³â äåðæàâíî¿ âëàäè, íà ÿêèõ ïîêëàäåíî çàâäàííÿ çàáåç-
ïå÷åííÿ òàêîãî ïðàâà.

Ñë³ä ðîçóì³òè, ùî ïðîöåñ óñâ³äîìëåííÿ òà ïðèéíÿòòÿ îñîáîþ ïðàâîâî¿
ïîâåä³íêè ìàº íàäçâè÷àéíó çíà÷óù³ñòü äëÿ ñóñï³ëüñòâ, ùî ïðÿìóþòü äî ãðî-
ìàäÿíñüêîãî, òîìó çàëèøàºòüñÿ àêòóàëüíèì íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàøîãî
ñóñï³ëüñòâà. Âîäíî÷àñ çìåíøåííÿ â³äïîâ³äíîãî äåðæàâíîãî âòðó÷àííÿ ìóñèòü
â³äáóâàòèñÿ ïîñòóïîâî, ç óðàõóâàííÿì ñòóïåíÿ ðîçâèòêó ñîö³àëüíèõ â³äíîñèí ó
ïåâí³é ñôåð³ òà ðåàëüíî¿ ìîæëèâîñò³ âïëèâó íà îñòàíí³ ç áîêó ñóñï³ëüíèõ ³íñòèòóö³é.
Òîáòî, ïåðø í³æ âèìàãàòè â³ä íîñ³¿â ïðàâ â³äïîâ³äíî¿ ïðàâîâî¿ ïîâåä³íêè, ìàº
â³äáóòèñÿ ì³í³ìàëüíî íåîáõ³äíå ï³äâèùåííÿ ð³âíÿ ïðàâîâî¿ êóëüòóðè, ôîðìóâàííÿ
ïðàâîâèõ çíàíü.

Õî÷à ïðàâîâà êóëüòóðà íå º îáîâ’ÿçêîâèì åëåìåíòîì ìåõàí³çìó àäì³í³ñòðà-
òèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïðàâà íà ìèðí³ ç³áðàííÿ, ¿¿ âïëèâ çäàòíèé ÿê³ñíî
â³äîáðàæàòèñü íà åôåêòèâíîñò³ éîãî ôóíêö³îíóâàííÿ, îñê³ëüêè ïðàâîâà êóëüòó-
ðà – öå ñèñòåìà ïðàâîâèõ ö³ííîñòåé, çàâäÿêè ÿêèì ïðàâèëüíî ðîçóì³þòüñÿ òà
âèêîíóþòüñÿ, çîêðåìà, é ïðèïèñè íîðì àäì³í³ñòðàòèâíîãî ïðàâà. Âèñîêèé ð³âåíü
ïðàâîâî¿ êóëüòóðè ñóñï³ëüñòâà º íàð³æíèì êàìåíåì äëÿ âèçíàííÿ äåðæàâè
ïðàâîâîþ é òàêîþ, ùî ãàðàíòóº íàëåæíå çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè
(ãðîìàäÿíèíà).
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LEGAL CULTURE OF REALIZATION RIGHT TO PEACEFUL 
ASSEMBLY: CURRENT STATE AND PROSPECTS FOR 

DEVELOPMENT

The role of legal culture as an important part of the mechanism of administrative
and legal provision of the right to peaceful assembly is considered. Though the legal
culture is not an obligatory element, its influence is capable to reflect qualitatively on
the mechanism of administrative legal maintenance as the legal culture is a system of
legal values thanks to which requirements of norms of administrative law are correctly
understood and executed.

Modern legal culture is characterized by such qualitative characteristics as the
decisive importance of human and civil rights and freedoms in the legal organization
of public and state life; the establishment in the mass legal consciousness of the sense
of respect for law and order, ideas and values of the rule of law; practical implementation
of the principles of constitutionalism and the rule of law, and legal activity of citizens.

The high level of legal culture in a society is the cornerstone for the recognition
of the State as a legal entity and one that guarantees the proper protection of human
(citizen) rights and freedoms.

The low level of legal culture leads to completely distorted manifestations of
civic activity in our country in the field of human rights and freedoms, including with
regard to peaceful assembly. First of all, we are talking about participation in peaceful
assemblies for monetary or other remuneration, they can quite rightly be called
pseudo-protests.

Thus, it should be understood that the process of awareness and acceptance of
legal behavior by a person is of utmost importance for the societies, is directed to the
civil, and therefore remains relevant at the current stage of development of our
society. At the same time, the reduction of the corresponding state intervention
should take place gradually, taking into account the degree of development of social
relations in a certain sphere and the real possibility of influence on the latter by social
institutions. That is, before demanding the appropriate legal behavior from the
holders of rights, there is a minimum necessary improvement of the level of legal
culture, formation of legal knowledge.

Emphasis has been placed on the critical importance of a legal culture for the
unimpeded exercise of the right to peaceful assembly. It is noted that in the conditions
of proper development of legal culture, there is a general decrease in the probability
of undue interference in the actions of organizers and participants of public events by
the subjects of ensuring the right to peaceful assembly. At the same time, the proper
level of legal culture of the organizers and participants is an additional guarantee of
respect for public order.

Keywords: legal culture, civil society, pseudo-protest, legal education,
popularization of legal knowledge.
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ÓÄÊ 343.35:351.74

Ïàíòåëåºâ Ñåðã³é Ìèêîëàéîâè÷,
àñï³ðàíò Îäåñüêîãî äåðæàâíîãî
óí³âåðñèòåòó âíóòð³øí³õ ñïðàâ,

ì. Îäåñà, Óêðà¿íà

ÇÀÃÀËÜÍÎÄÎÑÒÓÏÍ² ÇÍÈÆÊÈ ÍÀ ÒÎÂÀÐÈ, ÏÎÑËÓÃÈ,
ÇÀÃÀËÜÍÎÄÎÑÒÓÏÍ² ÂÈÃÐÀØ², ÏÐÈÇÈ, ÏÐÅÌ²¯,

ÁÎÍÓÑÈ ßÊ “ÄÎÇÂÎËÅÍ²” ÏÎÄÀÐÓÍÊÈ ÄËß
ÏÎË²ÖÅÉÑÜÊÈÕ

Ó ñòàòò³ äîñë³äæåíî ïèòàííÿ îòðèìàííÿ çàãàëüíîäîñòóïíèõ çíèæîê íà
òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïíèõ âèãðàø³â, ïðèç³â, ïðåì³é, áîíóñ³â ÿê “äîçâî-
ëåíèõ” ïîäàðóíê³â äëÿ ïîë³öåéñüêèõ. Ðîçãëÿíóòî ïîíÿòòÿ “çàãàëüíîäîñòóïí³ çíèæ-
êè íà òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè”, ùî âè-
êîðèñòîâóºòüñÿ â àíòèêîðóïö³éíîìó çàêîíîäàâñòâ³ äëÿ âèçíà÷åííÿ “äîçâîëåíèõ”
ïîäàðóíê³â. Çàïðîïîíîâàí³ çì³íè äî àíòèêîðóïö³éíîãî çàêîíîäàâñòâà ùîäî çàêð³ï-
ëåííÿ öèõ ïîíÿòü.

Êëþ÷îâ³ ñëîâà: êîðóïö³ÿ, àíòèêîðóïö³éíå çàêîíîäàâñòâî, äîçâîëåí³ âèãðàø³,
ïðèçè, ïðåì³¿, áîíóñè, çàãàëüíîäîñòóïí³ çíèæêè, ïîñëóãè.

Áîðîòüáà ç êîðóïö³ºþ, ùî òðèâàº â Óêðà¿í³ óïðîäîâæ îñòàíí³õ ðîê³â, ïðèçâåëà
äî âñòàíîâëåííÿ çàêîíîäàâöåì â ä³ÿëüíîñò³ ïîë³öåéñüêèõ ÿê îñ³á, ùî âèêîíóþòü
ôóíêö³¿ äåðæàâè, íèçêè àíòèêîðóïö³éíèõ çàáîðîí òà îáìåæåíü, ñåðåä ÿêèõ îäíèìè
ç âàæëèâ³øèõ º çàáîðîíè òà îáìåæåííÿ ùîäî îäåðæàííÿ ïîäàðóíê³â, çàêð³ïëåí³
ó ñò. 23 Çàêîíó Óêðà¿íè â³ä 14.10.2014 ¹ 1700-VII “Ïðî çàïîá³ãàííÿ êîðóïö³¿” â³ä
(íàäàë³ – Çàêîí ¹ 1700-VII). Íîðìè ö³º¿ ñòàòò³ çàáîðîíÿþòü ïîë³öåéñüêèì ÿê
ñïåö³àëüíèì ñóá’ºêòàì áåçïîñåðåäíüî àáî ÷åðåç ³íøèõ îñ³á âèìàãàòè, ïðîñèòè,
îäåðæóâàòè ïîäàðóíêè äëÿ ñåáå ÷è áëèçüêèõ ¿ì îñ³á â³ä þðèäè÷íèõ àáî ô³çè÷íèõ
îñ³á ó çâ’ÿçêó ç³ çä³éñíåííÿì òàêèìè îñîáàìè ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç âèêîíàííÿì
ôóíêö³é äåðæàâè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ, àáî ÿêùî îñîáà, ÿêà äàðóº,
ïåðåáóâàº â ï³äïîðÿäêóâàíí³ òàêî¿ îñîáè é äîçâîëÿº îòðèìóâàòè äàðóíêè â³ä
áëèçüêèõ îñ³á, ùî îäåðæóþòüñÿ ÿê çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè, ïîñëóãè,
çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè òà ïîäàðóíêè, êîòð³ â³äïîâ³äàþòü
çàãàëüíîâèçíàíèì óÿâëåííÿì ïðî ãîñòèíí³ñòü, ÿêùî âàðò³ñòü òàêèõ ïîäàðóíê³â
íå ïåðåâèùóº âñòàíîâëåíîãî ó çàêîíîäàâñòâ³ ðîçì³ðó [1].

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ïèòàíü îòðèìàííÿ çàãàëüíîäîñòóïíèõ çíèæîê
íà òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïíèõ âèãðàø³â, ïðèç³â, ïðåì³é, áîíóñ³â ÿê “äî-
çâîëåíèõ” ïîäàðóíê³â äëÿ ïîë³öåéñüêèõ.

Ëàêîí³÷í³ñòü, íåîäíîçíà÷í³ñòü òà íåâèçíà÷åí³ñòü îêðåìèõ ïîíÿòü, ùî
çàñòîñîâóþòüñÿ â ö³é íîðì³, çóìîâèëà ïîÿâó  íèçêè ïðîáëåì ï³ä ÷àñ ¿õ çàñòîñóâàííÿ
íà ïðàêòèö³ é, ÿê íàñë³äîê, øèðîêó íàóêîâó äèñêóñ³þ, ó ÿê³é âçÿëè ó÷àñòü Ê.Â. Áåðä-
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í³êîâà, Í.Ï. Áîðòíèê, Î.Î. Ãëàäóí, Ê.Ã. Ãîäóºâà, Ä.Â. Ãóäêîâ, Î.Î. Äóäîðîâ,
Ç.À. Çàãèíåé, Â.Â. Ñåíèê, Â.Ì. Êèðè÷êî, Î.². Êëèìåíêî, Î.Â. Êîáåöü, Â.Ñ. Êî-
âàëüñüêèé, Ò.Î.Êîëîìîºöü, Ð.Î. Êóêóðóäç, Ò.Ñ. Êóðèëî, Î.². Ìèêîëåíêî, ª.À. Ñòðåëü-
öîâ, Ï.Ñ. Ëþòèêîâ, Î.À. Ëóïàëî, Ò.Ð. Ìàñþòà, ². Ï. Ìåëüíè÷óê, Ð.Î. Ìîâ÷àí,
Ñ.Ï. Ðîùóïê³í, À.Ñ. Ðîêîòÿíñüêà, À.Â. Ò³òêî, Â.Î. Ðÿä³íñüêà, Þ.Î. Êîñòåíêî,
Ì.². Õàâðîíþê, Ñ.Ä. Õàçàíîâ, Î.Ì. Øèìîí, Í.Ì. ßðìèø òà ³íø³.

Øèðîêà íàóêîâà ïîëåì³êà, ðîçãîðíóòà íàâêîëî àíòèêîðóïö³éíèõ îáìåæåíü
ùîäî îäåðæàííÿ ïîäàðóíê³â, îáóìîâëåíà íåäîë³êàìè çàêîíîäàâñòâà, ùî âïëèâàº
íà çàñòîñóâàííÿ éîãî íîðì íà ïðàêòèö³, ïîðîäæóº íåîäíîçíà÷íó ñóäîâó ïðàêòèêó
é ðîçãóáëåí³ñòü êîíòðîëþþ÷èõ îðãàí³â ïðè ïðèòÿãíåíí³ äî â³äïîâ³äàëüíîñò³ îñ³á,
ùî ïîðóøóþòü çàáîðîíè òà îáìåæåííÿ ùîäî îäåðæàííÿ ïîäàðóíê³â. Äëÿ ïîë³-
öåéñüêèõ çàçíà÷åíà ïðîáëåìà íàáóâàº îñîáëèâî¿ àêòóàëüíîñò³, îñê³ëüêè, ç îäíîãî
áîêó, âîíè º ñïåö³àëüíèìè ñóá’ºêòàìè, ùî âèêîíóþòü ôóíêö³¿ äåðæàâíî¿ âëàäè,
à ç ³íøîãî, âîíè º ñóá’ºêòàìè, ÿê³ çä³éñíþþòü êîíòðîëü çà âèêîíàííÿì öèõ çàáî-
ðîí òà îáìåæåíü.

Îñîáëèâó óâàãó ïðèâåðòàº àíàë³ç ïîíÿòòÿ “çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè,
ïîñëóãè, çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè”, ùî âèêîðèñòîâóºòüñÿ
â àíòèêîðóïö³éíîìó çàêîíîäàâñòâ³, äëÿ âèçíà÷åííÿ “äîçâîëåíèõ” ïîäàðóíê³â –
ïîë³öåéñüê³ ìîæóòü îòðèìóâàòè ïîäàðóíêè, ÿê³ îäåðæóþòüñÿ íèìè ÿê çàãàëüíî-
äîñòóïí³ çíèæêè íà òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿,
áîíóñè.

Àíàë³ç ì³æíàðîäíîãî çàêîíîäàâñòâà â ÿêîìó çàêð³ïëþþòüñÿ îñíîâí³ àíòèêî-
ðóïö³éí³ ñòàíäàðòè, äîñÿãíåííÿ ÿêèõ ïðàãíå Óêðà¿íà (Äåêëàðàö³¿ Îðãàí³çàö³¿
Îá’ºäíàíèõ Íàö³é ïðî áîðîòüáó ç êîðóïö³ºþ ³ õàáàðíèöòâîì ó ì³æíàðîäíèõ êî-
ìåðö³éíèõ îïåðàö³ÿõ, Êîíâåíö³¿ ç áîðîòüáè ç ï³äêóïîì ïîñàäîâèõ îñ³á ³íîçåìíèõ
äåðæàâ ó ðàç³ ïðîâåäåííÿ ì³æíàðîäíèõ ä³ëîâèõ îïåðàö³é, Êîíâåíö³¿ ïðîòè êîðóïö³¿,
Êðèì³íàëüíî¿ êîíâåíö³¿ ïðî áîðîòüáó ç êîðóïö³ºþ, Öèâ³ëüíî¿ êîíâåíö³¿ ïðî
áîðîòüáó ç êîðóïö³ºþ, êîäåêñ³â ïîâåä³íêè äåðæàâíèõ ñëóæáîâö³â, Çàãàëüíèõ ïðàâèë
åòè÷íî¿ ïîâåä³íêè äåðæàâíèõ ñëóæáîâö³â òà ïîñàäîâèõ îñ³á ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ òîùî) ïåðåêîíóº, ùî íîðìè, ÿê³ á âèçíà÷àëè ìåæ³ “äîçâîëåíèõ” ïîäàðóíê³â
äëÿ ñïåö³àëüíèõ ñóá’ºêò³â ³ â³äíîñèëè äî íèõ ìîæëèâ³ñòü îòðèìàííÿ òàêèìè ñó-
á’ºêòàìè çàãàëüíîäîñòóïíèõ çíèæîê íà òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïíèõ
âèãðàø³â, ïðèç³â, ïðåì³é, áîíóñ³â ó öèõ íîðìàòèâíèõ àêòàõ íå ì³ñòèòüñÿ, îòæå,
íàö³îíàëüíèé çàêîíîäàâåöü çàïðîâàäèâ çàçíà÷åíó íîðìó áåç íåîáõ³äíîñò³ äîòðè-
ìóâàòèñÿ ì³æíàðîäíèõ àíòèêîðóïö³éíèõ ñòàíäàðò³â. ¯¿ ââåäåííÿ ìîæíà ââàæàòè
ö³ëêîì äîðå÷íèì, îñê³ëüêè îáìåæåííÿ ïðàâ ñïåö³àëüíèõ ñóá’ºêò³â íà îòðèìàííÿ
ð³çíîìàí³òíèõ âèãðàø³â, çíèæîê, áîíóñ³â ó ñó÷àñíîìó ñâ³ò³, êîëè ìàðêåòèíãîâ³
ñòðàòåã³¿ çàëó÷åííÿ íîâèõ êë³ºíò³â òà ïîêóïö³â ´ðóíòóþòüñÿ ñàìå íà íàäàíí³ òà-
êèõ âèãðàø³â, çíèæîê, áîíóñ³â áóëî á íåâ³ðíèì. Âîäíî÷àñ, íåñêëàäíî óÿâèòè
ñèòóàö³þ, êîëè ñïåö³àëüíîìó ñóá’ºêòó íàäàºòüñÿ ³íäèâ³äóàëüíà çíèæêà, ÿêà ìîæå
áóòè çàâóàëüîâàíèì õàáàðîì, ñïðîáîþ “íàëàãîäèòè â³äíîñèíè” òà  ³í. Ñàìå òîìó
íåîáõ³äíî äîñë³äèòè ïîíÿòòÿ çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè, ïîñëóãè, çà-
ãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè â êîíòåêñò³ àíòèêîðóïö³éíîãî çà-
êîíîäàâñòâà.
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Ó íîðìàõ Çàêîíó ¹ 1700-VII âèçíà÷åííÿ öèõ ïîíÿòü íå ì³ñòèòüñÿ. Î. Ãëàäóí,
Ê. Ãîäóºâà [2, ñ. 32–39], Î.À. Ëóïàëî, À.Ñ. Ðîêîòÿíñüêà [3, ñ. 15–21] òà ³íø³, äî-
ñë³äæóþ÷è öå ïèòàííÿ â ñâî¿õ ðîáîòàõ, äîõîäÿòü çãîäè ùîäî äîö³ëüíîñò³ âèçíà÷åííÿ
â íîðìàõ Çàêîíó ¹ 1700-VII öèõ ïîíÿòü, íàïîëÿãàþ÷è, ùî ¿õ â³äñóòí³ñòü ñòâîðþº
ïðîáëåìè ïðè êâàë³ô³êàö³¿ ä³ÿíü ñïåö³àëüíèõ ñóá’ºêò³â òà ¿õ âèÿâëåíí³. Àíàë³ç
ñóäîâî¿ ïðàêòèêè ç öüîãî ïèòàííÿ ïåðåêîíóº ó ïðàâèëüíîñò³ òàêîãî ï³äõîäó.
ßñêðàâèì ïðèêëàäîì ùîäî öüîãî ïèòàííÿ ñòàëà Ïîñòàíîâà Ïå÷åðñüêîãî ðàéîííîãî
ñóäó ì. Êèºâà â³ä 15.02.2017 ó ñïðàâ³ ¹ 757/60931/16-ï, çã³äíî ç ÿêîþ íàðîäíèé
äåïóòàò îòðèìàâ çíèæêó ïðè êóï³âë³ êâàðòèðè ó ðîçì³ð³ 1 801 600 ãðí, àëå ñóä
çàêðèâ ñïðàâó çà â³äñóòíîñò³ ïîä³¿ ³ ñêëàäó àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåííÿ,
ïåðåäáà÷åíîãî ÷. 1 ñò. 172-5 ÊÓïÀÏ, îñê³ëüêè íå ïîáà÷èâ çâ’ÿçêó ì³æ îòðèìàííÿì
íàðîä-íèì äåïóòàòîì Óêðà¿íè çíèæêè òà âèêîðèñòàííÿì íèì ñâî¿õ ïîâíîâàæåíü [4].

Äîñë³äæóþ÷è ïèòàííÿ âèçíà÷åííÿ ïîíÿòü “çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè,
ïîñëóãè, çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè”, Î. Ãëàäóí, Ê. Ãîäóºâà
ïðîïîíóþòü âèçíà÷èòè çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè, ïîñëóãè, çàãàëüíîäî-
ñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè ÿê ìîæëèâ³ñòü îòðèìàííÿ âèãðàø³â, ïðèç³â,
ïðåì³é, áîíóñ³â, ïåâíèõ çíèæîê íà òîâàðè, ïîñëóãè áóäü-ÿêîþ îñîáîþ, ÿêà âèêîíàëà
óñ³, íàïåðåä îáóìîâëåí³ ó â³äïîâ³äíîìó ðîçïîðÿä÷îìó äîêóìåíò³, óìîâè ó÷àñò³ ó
òàêèõ ðîç³ãðàøàõ, ðîçïðîäàæàõ òîùî [2, ñ. 32–39]. Ïîä³ëÿºìî ïîçèö³þ ùîäî äî-
ö³ëüíîñò³ çàêð³ïëåííÿ â íîðìàõ Çàêîíó ¹ 1700-VII ïîíÿòòÿ “çàãàëüíîäîñòóïí³
çíèæêè íà òîâàðè, ïîñëóãè, çàãàëüíîäîñòóïí³ âèãðàø³, ïðèçè, ïðåì³¿, áîíóñè” ³
çðîáèìî ñïðîáó ðîçðîáèòè ö³ ïîíÿòòÿ.

Çã³äíî ³ç òëóìà÷íèì ñëîâíèêîì “çàãàëüíîäîñòóïíèé” ñë³ä ðîçóì³òè ÿê ïðè-
ñòóïíèé, äîñòóïíèé äëÿ âñ³õ (çà ö³íîþ, ìîæëèâ³ñòþ êîðèñòóâàòèñÿ òîùî), çðîçó-
ì³ëèé äëÿ âñ³õ [5, ñ. 69]. Ç îãëÿäó íà åòèìîëîã³÷íå âèçíà÷åííÿ öüîãî ñëîâà òà íà
çì³ñò íîðì Çàêîíó ¹ 1700-VII, çàãàëüíîäîñòóïíèì ìîæíà ââàæàòè äîñòóïíèé
äëÿ âñ³õ, òàêèé, ÿêèì ìîæå ñêîðèñòàòèñÿ áóäü-õòî.

Çíèæêîþ, çã³äíî ç³ ñëîâíèêîì óêðà¿íñüêî¿ ìîâè, º çìåíøåííÿ ïðèçíà÷åíî¿
óñòàíîâëåíî¿ ö³íè, íîðìè òà ³í.; âèä³ëÿþòüñÿ áîíóñíà, äèëåðñüêà, ê³ëüê³ñíà, ñåçîííà,
ñïåö³àëüíà, òîðãîâåëüíà, ôóíêö³îíàëüíà, ö³íîâà çíèæêè [6, ñ. 123]. Ó çàêîíîäàâñòâ³
ïîíÿòòÿ “çíèæêà” çàêð³ïëþºòüñÿ ó ó ï. 6 ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè â³ä 21.06.2012
¹ 5007-VI “Ïðî ö³íîóòâîðåííÿ” ÿê çìåíøåííÿ ö³íè òîâàðó âèðîáíèêîì (ïîñòà-
÷àëüíèêîì) ï³ä ÷àñ éîãî ïðîäàæó (ðåàë³çàö³¿) [7], à â ñò. 1 Çàêîíó Óêðà¿íè â³ä
30.07.1996 ¹ 270/96-ÂÐ “Ïðî ðåêëàìó” äîäàòêîâî çàêð³ïëþºòüñÿ, ùî òàêå çìåí-
øåííÿ ö³íè òîâàðó º òèì÷àñîâèì [8]. Êð³ì öüîãî, ó ÷. 4 ñò. 15 Çàêîíó Óêðà¿íè â³ä
12.05.1991 ¹ 1023-XII “Ïðî çàõèñò ïðàâ ñïîæèâà÷³â”, ÷. 5 ñò. 15 Ãîñïîäàðñüêîãî
êîäåêñó Óêðà¿íè çàêð³ïëþºòüñÿ, ùî âæèâàííÿ ïîíÿòü “çíèæêà” àáî “çìåíøåíà
ö³íà” àáî áóäü-ÿêèõ ³íøèõ, àíàëîã³÷íèõ çà çíà÷åííÿì, äîçâîëÿºòüñÿ ëèøå ç äîäåð-
æàííÿì òàêèõ óìîâ: 1) ÿêùî âîíè çàñòîñîâóþòüñÿ äî ïðîäóêö³¿, ÿêó áåçïîñåðåäíüî
ðåàë³çóº ñóá’ºêò ãîñïîäàðþâàííÿ; 2) ÿêùî ïîä³áíà çíèæêà àáî çìåíøåííÿ ö³íè
çàñòîñîâóºòüñÿ ïðîòÿãîì âèçíà÷åíîãî òà îáìåæåíîãî ïåð³îäó ÷àñó; 3) ÿêùî ö³íà
ïðîäóêö³¿ º íèæ÷îþ â³ä ¿¿ çâè÷àéíî¿ ö³íè [9, 10]. Ïðè öüîìó çíèæêè âñòàíîâëþþòüñÿ
ï³ñëÿ ïóáë³÷íîãî ïîâ³äîìëåííÿ ïðî ïî÷àòîê çàñòîñóâàííÿ çíèæîê, ïðè ÿê³é äî
ñïîæèâà÷³â äîâîäèòüñÿ ³íôîðìàö³ÿ ïðî ö³íó ïðîäóêö³¿, ùî áóëà âñòàíîâëåíà äî
ïî÷àòêó çàñòîñóâàííÿ çíèæîê, à òàêîæ ö³íó ö³º¿ ïðîäóêö³¿, âñòàíîâëåíó ï³ñëÿ ¿õ
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çàñòîñóâàííÿ (÷. 6 ñò. 15 Çàêîíó Óêðà¿íè â³ä 12.05.1991 ¹ 1023-XII “Ïðî çàõèñò
ïðàâ ñïîæèâà÷³â”) [9].

Ç îãëÿäó íà öå, çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè/ïîñëóãè ìîæíà âèçíà÷èòè
ÿê òèì÷àñîâå çìåíøåííÿ ö³íè òîâàðó âèðîáíèêîì (ðåàë³çàòîðîì/ïîñòà÷àëüíèêîì)
ï³ä ÷àñ éîãî ïðîäàæó (ðåàë³çàö³¿/íàäàííÿ), ÿêå çàïðîâàäæóºòüñÿ ï³ñëÿ ïóáë³÷íîãî
ïîâ³äîìëåííÿ ïðî ïî÷àòîê çàñòîñóâàííÿ çíèæîê, ïðè ÿê³é äî ñïîæèâà÷³â äîâîäèòüñÿ
³íôîðìàö³ÿ ïðî ö³íó ïðîäóêö³¿, ùî áóëà âñòàíîâëåíà äî ïî÷àòêó çàñòîñóâàííÿ
çíèæîê, à òàêîæ ö³íó ö³º¿ ïðîäóêö³¿, âñòàíîâëåíó ï³ñëÿ ¿õ çàñòîñóâàííÿ, ÿêèìè
ìîæóòü ñêîðèñòàòèñÿ âñ³ îñîáè, ùî êóïóþòü òîâàð (îòðèìóþòü ïîñëóãè) ó âèðîáíèêà
(ðåàë³çàòîðà/ïîñòà÷àëüíèêà).

Ïðîäîâæóþ÷è àíàë³ç ï. 2 ÷. 2 ñò. 23 Çàêîíó ¹ 1700-VII, ïåðåõîäèìî äî
äîñë³äæåííÿ çàãàëüíîäîñòóïíèõ âèãðàø³â, ïðèç³â ÿê âèäó “äîçâîëåíèõ” ïîäàðóíê³â,
ïåðåäáà÷åíèõ â àíòèêîðóïö³éíîìó çàêîíîäàâñòâ³. Ñåìàíòè÷íî çíà÷åííÿ öèõ ñë³â
ìàéæå ³äåíòè÷í³: âèãðàø âèçíà÷àºòüñÿ ÿê “çäîáóòòÿ, îäåðæàííÿ ÷îãî-íåáóäü â
ïðîöåñ³ ãðè àáî ðîç³ãðóâàííÿ ÷îãîñü” [5, ñ. 378], à ïðèç – ÿê ñóâåí³ð àáî êîøòîâíà
íàãîðîäà çà ïåðåìîãó â êîíêóðñ³ àáî çìàãàíí³ [5, ñ. 612].

Ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ çàçíà÷åí³ ïîíÿòòÿ âèêîðèñòîâóþòüñÿ ÿê
òîòîæí³. Òàê, ó Çàêîí³ Óêðà¿íè â³ä 06.09.2012 ¹ 5204-V² “Ïðî äåðæàâí³ ëîòåðå¿
â Óêðà¿í³” ïîíÿòòÿ “ïðèç (âèãðàø)” âèçíà÷àºòüñÿ ÿê êîøòè, ìàéíî, ìàéíîâ³ ÷è
íåìàéíîâ³ ïðàâà, ÿê³ ï³äëÿãàþòü âèïëàò³ (âèäà÷³) ãðàâöåâ³ â ðàç³ éîãî âèãðàøó â
äåðæàâíó ëîòåðåþ â³äïîâ³äíî äî îïðèëþäíåíèõ óìîâ ¿¿ ïðîâåäåííÿ [11]. Ïîíÿòòÿ
âèãðàø³â (ïðèç³â) çóñòð³÷àëîñÿ â óêðà¿íñüêîìó çàêîíîäàâñòâ³ é ó ³íøèõ íîðìà-
òèâíèõ àêòàõ – Ë³öåíç³éíèõ óìîâàõ ïðîâàäæåííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ ³ç ïðîâå-
äåííÿ àçàðòíèõ ³ãîð ³ Ïîðÿäêó êîíòðîëþ çà äîäåðæàííÿì Ë³öåíç³éíèõ óìîâ ïðî-
âàäæåííÿ îðãàí³çàö³¿ ä³ÿëüíîñò³ ³ç ïðîâåäåííÿ àçàðòíèõ ³ãîð, çàòâåðäæåíèõ Íàêàçîì
Äåðæàâíîãî êîì³òåòó Óêðà¿íè ç ïèòàíü ðåãóëÿòîðíî¿ ïîë³òèêè òà ï³äïðèºìíèöòâà
â³ä 18.04.2006 ¹ 40/374 [12], Ë³öåíç³éíèõ óìîâàõ ïðîâàäæåííÿ ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ ç îðãàí³çàö³¿ òà óòðèìàííÿ òîòàë³çàòîð³â, ãðàëüíèõ çàêëàä³â ó ì³ñò³
Êèºâ³, çàòâåðäæåíèõ Íàêàçîì ïðåäñòàâíèöòâà Äåðæï³äïðèºìíèöòâà Óêðà¿íè [13],
ÿê³ âòðàòèëè ÷èíí³ñòü íà ï³äñòàâ³ Çàêîíó Óêðà¿íè â³ä 15.05.2009 ¹ 1334-VI “Ïðî
çàáîðîíó ãðàëüíîãî á³çíåñó â Óêðà¿í³” [14]. Îòæå, ÿê ñëóøíî ï³äêðåñëþº Â.Î. Ðÿ-
ä³íñüêà, ºäèíîþ ëåã³òèìíîþ ãðîþ, óìîâàìè ïðîâåäåííÿ ÿêî¿ ïåðåäáà÷àºòüñÿ ðî-
ç³ãðàø ïðèçîâîãî (âèãðàøíîãî) ôîíäó ì³æ ¿¿ ãðàâöÿìè, º äåðæàâíà ëîòåðåÿ [15,
ñ. 41]. Çà ³íôîðìàö³ºþ, ðîçì³ùåíîþ íà îô³ö³éíîìó ñàéò³ Ì³í³ñòåðñòâà ô³íàíñ³â
Óêðà¿íè, íà ñüîãîäí³ ä³ÿëüí³ñòü ç âèïóñêó òà ïðîâåäåííÿ äåðæàâíèõ ëîòåðåé çä³é-
ñíþþòü ÷îòèðè ñóá’ºêòè ãîñïîäàðþâàííÿ – ï³äïðèºìñòâî ç³ 100% ³íîçåìíèõ ³íâåñòè-
ö³é “Óêðà¿íñüêà Íàö³îíàëüíà Ëîòåðåÿ”, ÒÎÂ “Ì.Ñ.Ë.” ÏðÀÒ “Ïàòð³îò”, ÏÀÒ “Äåð-
æàâíèé îùàäíèé áàíê Óêðà¿íè”, à ðåøòà ñóá’ºêò³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, ÿê³
çàéìàþòüñÿ ëîòåðåéíèì á³çíåñîì, íàáóâàþòü ñòàòóñó ðîçïîâñþäæóâà÷³â (ÿê³ çà
äîðó÷åííÿì îïåðàòîðà äåðæàâíèõ ëîòåðåé çä³éñíþþòü ó ñóêóïíîñò³ àáî îêðåìî
ïðèéíÿòòÿ ñòàâîê áåçïîñåðåäíüî ó ãðàâö³â, âèïëàòó ïðèç³â, à òàêîæ ³íø³ îïåðàö³¿,
ïîâ’ÿçàí³ ç ðîçïîâñþäæåííÿì äåðæàâíèõ ëîòåðåé) [16]. Îòæå, ìîæíà áóëî á
êîíñòàòóâàòè, ùî ëåã³òèìíî ïîë³öåéñüê³ ìîæóòü îòðèìàòè âèãðàø³ âèêëþ÷íî ó
ðàç³ éîãî âèãðàøó â äåðæàâíó ëîòåðåþ â³äïîâ³äíî äî îïðèëþäíåíèõ óìîâ ¿¿ ïðî-
âåäåííÿ, òîáòî – ³íäèâ³äóàëüíèé âèãðàø âèêëþ÷àºòüñÿ, àëå âèãðàø³ ìîæóòü îò-
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ðèìóâàòèñÿ â ðåçóëüòàò³ ä³é, ÿê³ íå âèçíà÷àþòüñÿ çàêîíîäàâñòâîì ÿê àçàðòí³ ³ãðè.
Òàê, Çàêîíîì Óêðà¿íè “Ïðî çàáîðîíó ãðàëüíîãî á³çíåñó â Óêðà¿í³” çàçíà÷àºòüñÿ,
ùî íå º àçàðòíèìè ³ãðàìè: ðîç³ãðàø³ íà áåçîïëàòí³é îñíîâ³ ç ðåêëàìóâàííÿì
(ïîïóëÿðèçàö³ºþ) îêðåìîãî òîâàðó, ïîñëóãè, òîðãîâî¿ ìàðêè, çíàê³â äëÿ òîâàð³â
³ ïîñëóã, íàéìåíóâàííÿ àáî íàïðÿì³â ä³ÿëüíîñò³ ñóá’ºêò³â ãîñïîäàðþâàííÿ; ðîç³ãðàø³
ó âèãëÿä³ êîíêóðñ³â (³ãîð, â³êòîðèí), óìîâè ÿêèõ ïåðåäáà÷àþòü áåçîïëàòíå íàáóòòÿ
îñîáîþ ñòàòóñó ¿¿ ó÷àñíèêà òà îòðèìàííÿ ó÷àñíèêîì, ÿêèé âèÿâèâ êðàù³ îñîáèñò³
çíàííÿ òà âì³ííÿ; ðîç³ãðàø³ íà áåçîïëàòí³é îñíîâ³ äëÿ ðîçâàæàëüíèõ, áëàãîä³éíèõ
àáî ï³çíàâàëüíèõ ö³ëåé [17]. Îòðèìàííÿ ïîë³öåéñüêèìè âèãðàø³â ó òàêèõ âèïàäêàõ
(ÿêùî âîíè çä³éñíþâàëèñÿ çà óìîâ çàãàëüíîäîñòóïíîñò³) òàêîæ áóäóòü
“äîçâîëåíèìè” ïîäàðóíêàìè.

Áåðó÷è äî óâàãè çàçíà÷åíå âèùå, ïðîïîíóºìî â ñò. 1 Çàêîíó ¹ 1700-VII
çàêð³ïèòè ïîíÿòòÿ “çàãàëüíîäîñòóïí³ âèãðàø³ (ïðèçè)” ó çíà÷åíí³ êîøò³â, ìàéíà,
ìàéíîâèõ ÷è íåìàéíîâèõ ïðàâ, ÿê³ ï³äëÿãàþòü âèïëàò³ (âèäà÷³) ãðàâöþ ó ðàç³
éîãî âèãðàøó â äåðæàâíó ëîòåðåþ; ó ðîç³ãðàø³ íà áåçîïëàòí³é îñíîâ³ ç ðåêëàìó-
âàííÿì (ïîïóëÿðèçàö³ºþ) îêðåìîãî òîâàðó, ïîñëóãè, òîðãîâî¿ ìàðêè, çíàê³â äëÿ
òîâàð³â ³ ïîñëóã, íàéìåíóâàííÿ àáî íàïðÿì³â ä³ÿëüíîñò³ ñóá’ºêò³â ãîñïîäàðþâàííÿ;
ó ðîç³ãðàø³ ó âèãëÿä³ êîíêóðñ³â (³ãîð, â³êòîðèí), óìîâè ÿêèõ ïåðåäáà÷àþòü áåç-
îïëàòíå íàáóòòÿ îñîáîþ ñòàòóñó ¿¿ ó÷àñíèêà òà îòðèìàííÿ ó÷àñíèêîì, ÿêèé âèÿâèâ
êðàù³ îñîáèñò³ çíàííÿ òà âì³ííÿ; ó ðîç³ãðàø³ íà áåçîïëàòí³é îñíîâ³ äëÿ ðîçâà-
æàëüíèõ, áëàãîä³éíèõ àáî ï³çíàâàëüíèõ ö³ëåé, â³äïîâ³äíî äî îïðèëþäíåíèõ óìîâ
¿õ ïðîâåäåííÿ.

Ïðîäîâæóþ÷è àíàë³ç ï. 2 ÷. 2 ñò. 23 Çàêîíó ¹ 1700-VII, ïåðåõîäèìî äî äî-
ñë³äæåííÿ ïðåì³é ÿê âèäó “äîçâîëåíèõ” ïîäàðóíê³â, ïåðåäáà÷åíèõ â àíòèêî-
ðóïö³éíîìó çàêîíîäàâñòâ³. Ñåìàíòè÷íî ïðåì³ÿ (â³ä ëàò. praemia – íàãîðîäà,
â³äçíàêà) âèçíà÷àºòüñÿ ÿê ôîðìà çàîõî÷åííÿ óñï³õ³â, äîñÿãíóòèõ ó ïðàö³, íàóö³,
ë³òåðàòóð³, ìèñòåöòâ³ ÷è ³íø³é ñóñï³ëüíî êîðèñí³é ä³ÿëüíîñò³ [18, ñ. 736]. Ïðåì³ÿ
ïðèñóäæóºòüñÿ, ÿê ïðàâèëî, íà êîíêóðñí³é îñíîâ³ ³ ñóïðîâîäæóºòüñÿ âðó÷åííÿì
â³äçíàêè, ìåäàë³, ïðèçó, äèïëîìó, ãðîøîâèõ êîøò³â ³/àáî ³íøèõ íàãîðîä. Íàéá³ëüø
â³äîìèìè ì³æíàðîäíèìè ïðåì³ÿìè º Íîáåëåâñüêà ïðåì³ÿ â ãàëóç³ íàóêè òà òåõí³êè,
Ïðåì³ÿ Îðãàí³çàö³¿ Îá’ºäíàíèõ íàö³é çà çàïðîâàäæåííÿ ³ííîâàö³é â ðîçâèòîê
äåðæàâíî¿ ñëóæáè (UNPSA), Ïóë³òöåðîâñüêà ïðåì³ÿ, ïðåì³ÿ Ãðåìì³, ïðåì³ÿ
Îñêàð, à óêðà¿íñüêèìè – Øåâ÷åíê³âñüêà ïðåì³ÿ, Ïðåì³ÿ Êàá³íåòó Ì³í³ñòð³â Óê-
ðà¿íè çà ðîçðîáëåííÿ ³ âïðîâàäæåííÿ ³ííîâàö³éíèõ òåõíîëîã³é òîùî. ². Â. Êîç³ºíêî
âêàçóº, ùî ïðåì³¿ âèñòóïàþòü ³íñòðóìåíòîì ô³íàíñîâîãî ñòèìóëþâàííÿ, â³ä-
çíà÷åííÿ íàéêðàùèõ ó ñâî¿é ãàëóç³, çàîõî÷åííÿ äëÿ ïîäàëüøî¿ ïðàö³ çà îáðàíèì
íàïðÿìîì [19, ñ. 121–125].

Ñòèìóëþâàííÿ (â³ä ëàò. stimulus – ñïîíóêàëüíà ñèëà, ñïîíóêàëüíèé çàñ³á) –
ÿâëÿº ñîáîþ çîâí³øíº ñïîíóêàííÿ äî ä³¿, ìîòèâàö³þ ïîâåä³íêè [20, ñ. 367]. Çà
âèçíà÷åííÿì Ã. Â. Õíèë³íà, ñòèìóë – öå çàîõî÷åííÿ [21, ñ. 153–160], Ô.Í. Ùåðáàê
íàïîëÿãàº íà òîìó, ùî ñòèìóë – öå â³äîáðàæåíèé ó ïî÷óòòÿõ òà ðîçóìîâèõ îáðàçàõ
çàîõî÷óâàëüíèé ìåõàí³çì, ÿêèé çà÷³ïàº ïîòðåáè òà ³íòåðåñè îñîáèñòîñò³ [22, ñ. 280].
².Â. Êîç³ºíêî ïèøå, ùî ñòèìóëþâàííÿ ñòàíîâèòü ñòâîðåííÿ çàîõî÷óâàëüíèõ óìîâ
äëÿ ñïîíóêàííÿ îñîáèñòîñò³ äî çä³éñíåííÿ ïåâíî¿ ä³ÿëüíîñò³ [23, ñ. 102–103]. Ó
ïðàâîâ³äíîñèíàõ, ÿê³ ³ñíóþòü â äåðæàâ³, çàñòîñîâóþòüñÿ ïðàâîâ³ ñòèìóëè, òîáòî
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ñòèìóëè, çàêð³ïëåí³ â íîðìàõ ïðàâà, çà äîïîìîãîþ ÿêèõ âñòàíîâëþþòüñÿ ïðàâèëà
ïîâåä³íêè äëÿ âñ³õ ó÷àñíèê³â ñóñï³ëüíèõ â³äíîñèí, çàîõî÷óº ïðàâîì³ðí³ ä³¿ îñ³á,
ñïðÿìîâóþ÷è ¿õ ó íåîáõ³äíîìó äëÿ ñóñï³ëüñòâà íàïðÿìó [24]. ².². Ëóöåíêî â³äçíà÷àº,
ùî ïðàâîâå ñòèìóëþâàííÿ – öå òðèâàëèé ïðîöåñ ïðàâîâîãî âïëèâó ïðàâîâèõ
ñòèìóë³â íà ïîòðåáè òà ³íòåðåñè îñîáè, ùî ñïðÿìîâàíèé íà àêòèâ³çàö³þ ¿¿
ïðàâîì³ðíî¿ ïîâåä³íêè [25, ñ. 52]. Òðàäèö³éíî âèä³ëÿþòü ïîçèòèâí³ òà íåãàòèâí³
ïðàâîâ³ ñòèìóëè, äå ïîçèòèâí³ ñòèìóëè ́ ðóíòóþòüñÿ íà ïðàãíåíí³ äî ïîë³ïøåííÿ
çàäîâîëåííÿ ïîòðåá, õàðàêòåðíîþ îçíàêîþ ÿêèõ º ñïîíóêàëüíèé âïëèâ íà
äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â âèðîáíè÷î¿ ä³ÿëüíîñò³ [26, ñ. 150–151]. Îòæå,
ïðåì³þâàííÿ ó ä³ÿëüíîñò³ ïîë³öåéñüêèì º âèäîì ïîçèòèâíîãî ¿õ ïðàâîâîãî
ñòèìóëþâàííÿ, ñïðÿìîâàíîãî íà ñïîíóêàííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â
ó ïðîôåñ³éí³é ä³ÿëüíîñò³.

Ïðàâîâîþ îñíîâîþ ïðåì³þâàííÿ ïîë³öåéñüêèõ º Ïîðÿäîê òà óìîâè âèïëàòè
ãðîøîâîãî çàáåçïå÷åííÿ ïîë³öåéñüêèì Íàö³îíàëüíî¿ ïîë³ö³¿ òà êóðñàíòàì âèùèõ
íàâ÷àëüíèõ çàêëàä³â ÌÂÑ ³ç ñïåöèô³÷íèìè óìîâàìè íàâ÷àííÿ, çàòâåðäæåí³ íàêàçîì
ÌÂÑ â³ä 06.04.2016 ¹ 260, â³äïîâ³äíî äî ñò. 12 ÿêîãî òàêå ïðåì³þâàííÿ çä³é-
ñíþºòüñÿ çà ð³øåííÿì êåð³âíèê³â îðãàí³â ïîë³ö³¿, ÿê³, â³äïîâ³äíî äî îñîáëèâîñòåé
ïðîõîäæåííÿ ñëóæáè òà îñîáèñòîãî âíåñêó ïîë³öåéñüêîãî â çàãàëüí³ ðåçóëüòàòè
ñëóæáè, ç óðàõóâàííÿì ñïåöèô³êè ³ îñîáëèâîñòåé âèêîíàííÿ ïîêëàäåíèõ íà íüîãî
çàâäàíü òà â ìåæàõ àñèãíóâàíü, çàòâåðäæåíèõ íà ãðîøîâå çàáåçïå÷åííÿ äëÿ óò-
ðèìàííÿ Íàö³îíàëüíî¿ ïîë³ö³¿, ìàþòü ïðàâî çä³éñíþâàòè òàêå ïðåì³þâàííÿ; ðîçì³ð
ïðåì³¿ âñòàíîâëþºòüñÿ çà ð³øåííÿì êåð³âíèê³â îðãàí³â ïîë³ö³¿ â³äïîâ³äíî äî çà-
òâåðäæåíèõ íèìè ïîëîæåíü ïðî ïðåì³þâàííÿ òà íàÿâíîãî ôîíäó ãðîøîâîãî çàáåç-
ïå÷åííÿ äëÿ óòðèìàííÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè; âèïëàòà ïðåì³é ïîë³öåéñü-
êèì çä³éñíþºòüñÿ çà íàêàçàìè êåð³âíèê³â îðãàí³â ïîë³ö³¿; ó âèïàäêó äîïóùåííÿ
ïîë³öåéñüêèìè ïðîñòóïê³â, ÿê³ âïëèâàþòü íà ðîçì³ð ïðåì³¿, äî íàêàçó âíîñÿòüñÿ
â³äïîâ³äí³ çì³íè òà ïðîâîäèòüñÿ ïåðåðàõóíîê ïðåì³¿ â íàñòóïíîìó ì³ñÿö³ [27]).
Òîáòî, ÿê â³ðíî âêàçóº Ä.Â. Øâåöü, ïðåì³þâàííÿ ïîë³öåéñüêèõ ÿâëÿº ñîáîþ, ç
îäíîãî áîêó, çàîõî÷åííÿ, à ç ³íøîãî, äîäàòêîâèé çàñ³á äèñöèïë³íàðíèõ ñòÿãíåíü,
êîëè çà ïåâí³ íåäîë³êè â ðîáîò³ çí³ìàºòüñÿ àáî çìåíøóºòüñÿ ïðåì³þâàííÿ [24].
Äîïîâíþþ÷è éîãî, çàçíà÷èìî, ùî îñíîâíîþ ìåòîþ ïðåì³þâàííÿ ïîë³öåéñüêèõ º
¿õ çàîõî÷åííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â â ïðîôåñ³éí³é ä³ÿëüíîñò³.

Âîäíî÷àñ, êð³ì ïðåì³þâàííÿ, äî ïîë³öåéñüêèõ ìîæóòü çàñòîñîâóâàòèñÿ òàê³
çàîõî÷åííÿ: 1) äîñòðîêîâå çíÿòòÿ äèñöèïë³íàðíîãî ñòÿãíåííÿ; 2) çàíåñåííÿ íà
äîøêó ïîøàíè; 3) çàîõî÷åííÿ ãðîøîâîþ âèíàãîðîäîþ; 4) çàîõî÷åííÿ ö³ííèì
ïîäàðóíêîì; 5) íàäàííÿ äîäàòêîâî¿ îïëà÷óâàíî¿ â³äïóñòêè òðèâàë³ñòþ äî ï’ÿòè
ä³á; 6) çàîõî÷åííÿ â³äîì÷èìè çàîõî÷óâàëüíèìè â³äçíàêàìè Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè; 7) çàîõî÷åííÿ â³äîì÷èìè çàîõî÷óâàëüíèìè â³äçíàêàìè Ì³í³ñòåðñòâà
âíóòð³øí³õ ñïðàâ Óêðà¿íè; 8) äîñòðîêîâå ïðèñâîºííÿ ÷åðãîâîãî ñïåö³àëüíîãî
çâàííÿ; 9) ïðèñâîºííÿ ñïåö³àëüíîãî çâàííÿ, âèùîãî íà îäèí ñòóï³íü â³ä çâàííÿ,
ïåðåäáà÷åíîãî çàéìàíîþ øòàòíîþ ïîñàäîþ; 10) çàîõî÷åííÿ â³äîì÷îþ çà-
îõî÷óâàëüíîþ â³äçíàêîþ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè “Âîãíåïàëüíà
çáðîÿ”; 11) çàîõî÷åííÿ â³äîì÷îþ çàîõî÷óâàëüíîþ â³äçíàêîþ Ì³í³ñòåðñòâà âíóò-
ð³øí³õ ñïðàâ Óêðà¿íè “Õîëîäíà çáðîÿ” [28]. Îòæå, ïðåì³þâàííÿ º ëèøå îäíèì ç
âèä³â çàîõî÷åíü, ÿê³ çàñòîñîâóþòüñÿ äëÿ ñòèìóëþâàííÿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ,
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ìåòîþ ÿêîãî º ñïîíóêàííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â â ïðîôåñ³éí³é
ä³ÿëüíîñò³.

Ïðîäîâæóþ÷è ðîçãëÿä îñîáëèâîñòåé ïðåì³þâàííÿ ïîë³öåéñüêèõ, çàçíà÷èìî,
ùî â³äïîâ³äíî äî ï. 4 ñò. 3 “Ïîðÿäîê òà óìîâè âèïëàòè ãðîøîâîãî çàáåçïå÷åííÿ
ïîë³öåéñüêèì Íàö³îíàëüíî¿ ïîë³ö³¿ òà êóðñàíòàì âèùèõ íàâ÷àëüíèõ çàêëàä³â
ÌÂÑ ³ç ñïåöèô³÷íèìè óìîâàìè íàâ÷àííÿ”, çàòâåðäæåíèõ íàêàçîì ÌÂÑ â³ä
06.04.2016 ¹ 260, ïðåì³ÿ âõîäèòü äî ñêëàäó ãðîøîâîãî çàáåçïå÷åííÿ ïîë³öåéñüêèõ
[27].

Ï³äñóìîâóþ÷è àíàë³ç ïðåì³é â ä³ÿëüíîñò³ ïîë³öåéñüêèõ ÿê âèäó ïðàâîâîãî
ñòèìóëþâàííÿ, ñïðÿìîâàíîãî íà ñïîíóêàííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â
â ïðîôåñ³éí³é ä³ÿëüíîñò³, êîíñòàòóºìî: îñíîâíîþ ìåòîþ ïðåì³þâàííÿ ïîë³öåéñüêèõ
º ¿õ çàîõî÷åííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â â ïðîôåñ³éí³é ä³ÿëüíîñò³; ïðå-
ì³þâàííÿ º ëèøå îäíèì ç âèä³â çàîõî÷åíü, ÿê³ çàñòîñîâóþòüñÿ äëÿ ñòèìóëþâàííÿ
ä³ÿëüíîñò³ ïîë³öåéñüêèõ; ïðåì³ÿ âõîäèòü äî ñêëàäó ãðîøîâîãî çàáåçïå÷åííÿ
ïîë³öåéñüêèõ.

Ç îãëÿäó íà îñîáëèâîñò³ ïðåì³þâàííÿ â ä³ÿëüíîñò³ ïîë³öåéñüêèõ, âèîêðåìëåí³
íàìè, ïîñòàþòü äâà çàêîíîì³ðíèõ ïèòàííÿ. Ïî-ïåðøå, ÿêùî ïðàâî ïîë³öåéñüêèõ
îòðèìóâàòè ïðåì³¿ îáóìîâëþºòüñÿ ñïåö³àëüíî é óíîñèòüñÿ â íîðìó àíòèêîðóïö³é-
íîãî çàêîíó, ÷îìó â ö³é æå íîðì³ íå âèçíà÷àºòüñÿ îêðåìî ïðàâî íà îòðèìàííÿ ÿê
“äîçâîëåíèõ” ïîäàðóíê³â ³íøèõ âèä³â ãðîøîâîãî çàáåçïå÷åííÿ – ï³äâèùåííÿ ïî-
ñàäîâîãî îêëàäó, íàäáàâêè, äîïëàòè, ÿê³ ìàþòü ïîñò³éíèé õàðàêòåð òîùî. Ïî-äðó-
ãå, ÷îìó îêðåìî íå çàêð³ïëþºòüñÿ ïðàâî îòðèìóâàòè ³íø³ çàîõî÷åííÿ, ÿê³ çàñòî-
ñîâóþòüñÿ äî ñïîíóêàííÿ äî äîñÿãíåííÿ êðàùèõ ðåçóëüòàò³â â ïðîôåñ³éí³é ä³ÿëü-
íîñò³ ïîë³öåéñüêîãî, ïåðåäîâñ³ì ïðàâî íà îòðèìàííÿ “ö³ííîãî ïîäàðóíêó”, ÿêèé
òàêîæ º âèäîì çàîõî÷åíü â ïðîôåñ³éí³é ä³ÿëüíîñò³. Â³äïîâ³äü íà òàê³ ïèòàííÿ
î÷åâèäíà: òîìó ùî çàêð³ïëåííÿ ÿê “äîçâîëåíèõ” ïîäàðóíê³â ³íøèõ âèä³â ãðîøîâîãî
çàáåçïå÷åííÿ òà çàîõî÷åíü íå â³äïîâ³äàòèìå í³ ìåòè àíòèêîðóïö³éíîãî çàêîíîäàâñòâà,
í³ çäîðîâîìó ãëóçäó, îñê³ëüêè âîíè º àáî ôîðìîþ îïëàòè çà ðîáîòó ïîë³öåéñüêîãî,
àáî âèçíàííÿì ¿õ ïðîôåñ³éíèõ çàñëóã, ¿õ îòðèìàííÿ º çàãàëüíîçðîçóì³ëèì ³
ïðèðîäíèì ³ íå ïîòðåáóº äîäàòêîâîãî äîçâîëó ç áîêó àíòèêîðóïö³éíîãî çàêîíó.
×îìó çàêîíîäàâåöü ðîáèòü âèíÿòîê äëÿ ïðåì³é ³ çàêð³ïëþº ¿õ ÿê âèä “äîçâîëåíèõ”
ïîäàðóíê³â ó íîðìàõ àíòèêîðóïö³éíîãî çàêîíîäàâñòâà, º íåçðîçóì³ëèì.

Íà íàø ïîãëÿä, çàñòîñóâàííÿ ïîíÿòòÿ “ïðåì³¿” äëÿ âèçíà÷åííÿ “äîçâîëåíèõ”
ïîäàðóíê³â º íåâèïðàâäàíèì, òîìó “ïðåì³¿” ÿê âèä “äîçâîëåíèõ” ïîäàðóíê³â ïîâèíí³
áóòè ñêàñîâàí³, äëÿ ÷îãî ñëîâî “ïðåì³¿” íåîáõ³äíî âèëó÷èòè ç ï. 2 ÷. 2 ñò. 23
Çàêîíó ¹ 1700-VII.

Ïðîäîâæóþ÷è àíàë³ç ï. 2 ÷. 2 ñò. 23 Çàêîíó ¹ 1700-VII, ïåðåõîäèìî äî äî-
ñë³äæåííÿ áîíóñ³â ÿê âèäó “äîçâîëåíèõ” ïîäàðóíê³â, ïåðåäáà÷åíèõ ó àíòèêî-
ðóïö³éíîìó çàêîíîäàâñòâ³.

Ñåìàíòè÷íå çíà÷åííÿ ñëîâà áîíóñ (â³ä ëàò. bonus – “äîáðèé”) ïðåì³ÿ,  
âèíàãîðîäà, íàääàòîê [29]. Ó åêîíîì³÷íîìó ñëîâíèêîâ³ áîíóñ âèçíà÷àºòüñÿ ÿê: 
1) äîäàòêîâà âèíàãîðîäà, äîïëàòà (ïðåì³ÿ), ÿêó îòðèìóº òîðãîâèé ïîñåðåäíèê ó
âèãëÿä³ ïðîöåíòà äî çàãàëüíî¿ ñóìè êîìåðö³éíî¿ îïåðàö³¿, ïðîâåäåíî¿ çà éîãî 
ó÷àñòþ;  2)  äîäàòêîâà  çíèæêà  íà âàðò³ñòü òîâàðó, íàäàíà ïðîäàâöåì ïîêóïöåâ³
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â³äïîâ³äíî äî óìîâ óãîäè ïðî êóï³âëþ-ïðîäàæ (÷è îêðåìî¿ çãîäè ñòîð³í), àáî äëÿ
çàö³êàâëåííÿ (âèíàãîðîäè) ïîñò³éíèõ ïîêóïö³â ó ïîäàëüø³é ñï³âïðàö³ [29].

Ó çàêîíîäàâñòâ³ ïîíÿòòÿ “áîíóñ” íå âèçíà÷àºòüñÿ. Ó íàóêîâ³é ïëîùèí³ ïîíÿòòÿ
“áîíóñ” âèçíà÷àþòüñÿ ÿê ñîö³àëüí³ âèïëàòè âèùå çâè÷àéíîãî ð³âíÿ, äîäàòêîâ³
äèâ³äåíäè ïîíàä î÷³êóâàí³ ðîçì³ðè, âèíàãîðîäè ïîíàä çâè÷àéíèé ðîçì³ð çàðîá³òíî¿
ïëàòè, äîäàòêîâ³ çíèæêè, çìåíøåííÿ ñòðàõîâî¿ ïðåì³¿ çà îôîðìëåííÿ äîãîâîðó
íà îñîáëèâî âèã³äíèõ äëÿ ñòðàõîâèêà óìîâàõ, âèïëàòè ç ïðèáóòêó ÷ëåíàì ïðàâë³íü
³ âèùèõ ìåíåäæåð³â êîìïàí³é ³ áàíê³â [30]. Ó äåÿêèõ ðîáîòàõ çóñòð³÷àºòüñÿ âè-
çíà÷åííÿ áîíóñ³â ÿê ï³ñëÿïðîäàæíèõ çíèæîê, êîòð³ íàäàþòüñÿ ï³ñëÿ ïðîäàæó òî-
âàðó çà âèêîíàííÿ ïåâíèõ óìîâ, ïåðåäáà÷åíèõ äîãîâîðîì [30]. Çà âèçíà÷åííÿì
Í.Ï. Áºëîâî¿, áîíóñè ôàêòè÷íî º ìîòèâàö³éíèìè âèïëàòàìè [31, ñ. 19–22].
À.Ì. Àìàëÿí çàçíà÷àº, ùî áîíóñè ÿâëÿþòü ñîáîþ ìóëüòèêîìïîíåíòíó óãîäó, à
ñóòí³ñòü áîíóñíî¿ ïðîãðàìè ïîëÿãàº â íàäàíí³ êë³ºíòàì ïðîãðàìè (ïîêóïöÿì) ¿¿
ó÷àñíèêàìè (ïðîäàâöÿìè) çà ïåðâèííî¿ êóï³âë³ ïåâíî¿ ê³ëüêîñò³ áîíóñ³â (áàë³â,
çàë³êîâèõ îäèíèöü âèíàãîðîäè òîùî), ÿê³ ìîæóòü áóòè ïîãàøåí³ (ó âèãëÿä³ ïðîäàæ³â
ç³ çíèæêàìè àáî áåçîïëàòíî¿ ïåðåäà÷³ òîâàð³â) ï³ä ÷àñ çä³éñíåííÿ íàñòóïíèõ
ïîêóïêàõ ó òîðãîâåëüíèõ çàêëàäàõ [32, ñ. 6–13].

Â³äñóòí³ñòü ºäèíîãî âèçíà÷åííÿ ïîíÿòòÿ áîíóñ³â îáóìîâëåíà ¿õ ðîçìà¿òòÿì.
Òàê, áîíóñè ìîæóòü íàðàõîâóâàòèñÿ íà áîíóñíó êàðòêó é ó ìàéáóòíüîìó ìîæóòü
áóòè âèêîðèñòàí³ íà ïðèäáàííÿ òîâàð³â/ïîñëóã çàì³ñòü ãðîøåé; ìîæóòü âèãëÿäàòè
ÿê äîäàòêîâèé ïîäàðóíîê íà ïðèäáàíèé òîâàð/ïîñëóãó (íàïðèêëàä, ïðèäáàâøè
àáîíåìåíò ó òðåíàæåðíèé çàë, îñîáà îòðèìóº àáîíåìåíò ó áàñåéí ÿê áîíóñ);
ìîæóòü áóòè ïðåäñòàâëåí³ ó âèãëÿä³ äîäàòêîâîãî áëàãà/ïîñëóãè (íàïðèêëàä, ïðè
êóï³âë³ àâòîìîá³ëÿ îñîáà îòðèìóº ïðàâî êóïèòè 30 % çíèæêè íà äîäàòêîâèé
êîìïëåêò ãóìè ïðîòÿãîì 3 ì³ñÿö³â)

Îòæå, ïîíÿòòÿ “áîíóñ” íå ìàº ÷³òêîãî âèçíà÷åííÿ í³ â çàêîíîäàâñòâ³, í³ â
íàóêîâ³é ïëîùèí³ ³ º áàãàòîãðàííèì, ùî ìîæå ñòâîðþâàòè ïðîáëåìè ïðè êâà-
ë³ô³êàö³¿ ä³ÿíü ñïåö³àëüíèõ ñóá’ºêò³â òà ¿õ âèÿâëåíí³. Îòæå, äîö³ëüíèì º çà-
êð³ïëåííÿ â íîðìàõ Çàêîíó ¹ 1700-VII çàçíà÷åíîãî ïîíÿòòÿ ÿê íàäàííÿ ïîêóïöåâ³
ìîæëèâîñò³ ïðèäáàòè äîäàòêîâ³ òîâàðè àáî ïîñëóãè áåçîïëàòíî àáî çà çíèæåíîþ
ö³íîþ â ðåçóëüòàò³ âèêîíàííÿ ïåâíèõ óìîâ.

Ï³äñóìîâóþ÷è çàçíà÷åíå âèùå, êîíñòàòóºìî, ùî âäîñêîíàëåííÿ àíòèêîðóï-
ö³éíèõ çàáîðîí òà îáìåæåíü â ä³ÿëüíîñò³ ïîë³öåéñüêîãî ñòîñîâíî îòðèìàííÿ “äî-
çâîëåíèõ” ïîäàðóíê³â  ó âèãëÿä³ çàãàëüíîäîñòóïíèõ çíèæîê íà òîâàðè, ïîñëóãè,
çàãàëüíîäîñòóïíèõ âèãðàø³â, ïðèç³â, ïðåì³é, áîíóñ³â ìîæëèâî øëÿõîì ðîçðîáëåííÿ
òà çàêð³ïëåííÿ ó Çàêîí³ ¹ 1700-VII ïîíÿòü “çàãàëüíîäîñòóïí³ çíèæêè íà òîâàðè,
ïîñëóãè”, “çàãàëüíîäîñòóïí³ âèãðàø³ (ïðèçè)”, “áîíóñè” òà âèêëþ÷åííÿ ïîñèëàííÿ
íà ïðåì³¿ ÿê íà “äîçâîëåí³” ïîäàðóíêè, äëÿ ÷îãî ó Çàêîí³ ¹ 1700-VII íåîáõ³äíî:
1) ñò. 1 äîïîâíèòè âèçíà÷åííÿìè: à) çàãàëüíîäîñòóïíèìè çíèæêàìè íà òîâàðè/
ïîñëóãè º òèì÷àñîâå çìåíøåííÿ ö³íè òîâàðó âèðîáíèêîì (ðåàë³çàòîðîì/ïîñòà- 
÷àëüíèêîì) ï³ä ÷àñ éîãî ïðîäàæó (ðåàë³çàö³¿/íàäàííÿ), ÿêå çàïðîâàäæóºòüñÿ ï³ñ-
ëÿ ïóáë³÷íîãî ïîâ³äîìëåííÿ ïðî ïî÷àòîê çàñòîñóâàííÿ çíèæîê, ïðè ÿê³é äî ñïî-
æèâà÷³â äîâîäèòüñÿ ³íôîðìàö³ÿ ïðî ö³íó ïðîäóêö³¿, ùî áóëà âñòàíîâëåíà äî 
ïî÷àòêó çàñòîñóâàííÿ çíèæîê, à òàêîæ ö³íó ö³º¿ ïðîäóêö³¿, âñòàíîâëåíó ï³ñëÿ ¿õ 
çàñòîñóâàííÿ, ÿêèìè ìîæóòü ñêîðèñòàòèñÿ âñ³ îñîáè, ùî êóïóþòü òîâàð (îòðèìóþòü 
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ïîñëóãè) ó âèðîáíèêà (ðåàë³çàòîðà/ïîñòà÷àëüíèêà); á) çàãàëüíîäîñòóïí³ âèãðàø³
(ïðèçè) – êîøòè, ìàéíî, ìàéíîâ³ ÷è íåìàéíîâ³ ïðàâà, ÿê³ ï³äëÿãàþòü âèïëàò³
(âèäà÷³) ãðàâöåâ³ â ðàç³ éîãî âèãðàøó â äåðæàâíó ëîòåðåþ; ó ðîç³ãðàø³ íà
áåçîïëàòí³é îñíîâ³ ç ðåêëàìóâàííÿì (ïîïóëÿðèçàö³ºþ) îêðåìîãî òîâàðó, ïîñëóãè,
òîðãîâî¿ ìàðêè, çíàê³â äëÿ òîâàð³â ³ ïîñëóã, íàéìåíóâàííÿ àáî íàïðÿì³â ä³ÿëüíîñò³
ñóá’ºêò³â ãîñïîäàðþâàííÿ; ó ðîç³ãðàø³ ó âèãëÿä³ êîíêóðñ³â (³ãîð, â³êòîðèí), óìîâè
ÿêèõ ïåðåäáà÷àþòü áåçîïëàòíå íàáóòòÿ îñîáîþ ñòàòóñó ¿¿ ó÷àñíèêà òà îòðèìàííÿ
ó÷àñíèêîì, ÿêèé âèÿâèâ êðàù³ îñîáèñò³ çíàííÿ òà âì³ííÿ; ó ðîç³ãðàø³ íà áåçîïëàòí³é
îñíîâ³ äëÿ ðîçâàæàëüíèõ, áëàãîä³éíèõ àáî ï³çíàâàëüíèõ ö³ëåé, â³äïîâ³äíî äî
îïðèëþäíåíèõ óìîâ ¿õ ïðîâåäåííÿ; â) çàãàëüíîäîñòóïí³ áîíóñè – íàäàííÿ ïîêóïöåâ³
ìîæëèâîñò³ ïðèäáàòè äîäàòêîâ³ òîâàðè àáî ïîñëóãè áåçîïëàòíî àáî çà çíèæåíîþ
ö³íîþ â ðåçóëüòàò³ âèêîíàííÿ ïåâíèõ óìîâ; 2) ç ÷. 2 ñò. 23 ñëîâî “ïðåì³¿” âèëó÷èòè.
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PUBLIC DISCOUNTS ON GOODS, SERVICES, PUBLIC WINS, PRIZES,
PREMIUMS, BONUSES AS “PERMITTED” GIFTS FOR POLICE

OFFICERS

Paper examines the issues of obtaining public discounts on goods, services,
public wins, prizes, premiums, bonuses as “permitted” gifts for police officers. The
concept of “public discounts on goods, services, public wins, prizes, premiums, bonuses”
used in anti-corruption legislation to define “permitted” gifts – police officers can
receive gifts they receive as public discounts on goods, services, public wins, prizes,
awards, bonuses. On  the basis of an analysis of international legislation, which
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establishes the main anti-corruption standards that Ukraine has to achieve; it is
substantiated that the rules that would determine the limits of “permitted” gifts for
special entities and include the possibility of such entities to receive public discounts,
services, public wins, prizes, awards, bonuses aren’t contained in these regulations. It
is emphasized that the national legislator introduced this norm without the need to
comply with international anti-corruption standards.

It is stated that the improvement of anti-corruption bans and restrictions on
police activities regarding the receipt of “permitted” gifts in the form of public
discounts on goods, services, public wins, prizes, premiums, bonuses is possible by
developing and enshrining in anti-corruption legislation the concepts of “public
discounts”, “ublic prizes (premiums)”, “bonuses” and the exclusion of references to
prizes as “allowed” gifts. In national law, these concepts are usually used as identical.

The use of the terms “publicly available discounts on goods and services”,
“publicly available wins (prizes)”, “premims”, “bonuses” in the current legislation is
studied.

It is noted that legitimately police officers can win prizes only if they win the
state lottery in accordance with the published conditions of its holding, i.e. – individual
wins are excluded, but wins can be obtained as a result of actions not defined by law
as gambling. While the concept of “bonus” has no clear definition in law or in the
scientific field and is multifaceted, which can create problems in qualifying the
actions of special entities and their detection, so it is advisable to enshrine in anti-
corruption legislation. The concept of bonuses as a type of “permitted” gifts provided
for in anti-corruption legislation is analyzed.

The amendments to the anti-corruption legislation for the consolidation of these
concepts are suggested.
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Keywords: corruption, anti-corruption legislation, permitted wins, prizes, 
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ÃÀÐÀÍÒ²¯ ÇÀÁÅÇÏÅ×ÅÍÍß ÒÐÀÍÑÏÎÐÒÍÎ¯
ÄÈÑÖÈÏË²ÍÈ Â ÊÎÍÒÅÊÑÒ² ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-

ÏÐÀÂÎÂÎ¯ ÏÐÎÔ²ËÀÊÒÈÊÈ ÒÐÀÍÑÏÎÐÒÍÈÕ ÏÐÈÃÎÄ
Â ÓÊÐÀ¯Í²

Ó ñòàòò³ íà îñíîâ³ àíàë³çó ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ðîçãëÿäàºòüñÿ
ïèòàííÿ ùîäî âèçíà÷åííÿ ãàðàíò³é çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè â
êîíòåêñò³ àäì³í³ñòðàòèâíî-ïðàâîâî¿ ïðîô³ëàêòèêè äîðîæíüî-òðàíñïîðòíèõ
ïðèãîä â Óêðà¿í³.

Çàçíà÷àºòüñÿ, ùî ï³ä ãàðàíò³ÿìè çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè
ñë³ä ðîçóì³òè ñèñòåìó ïðàâîâèõ òà íåïðàâîâèõ óìîâ òà çàõîä³â, ÿê³ ïåðåäáà÷åí³
àáî çàñòîñîâóþòüñÿ äëÿ íàëåæíîãî òà ïðàâîì³ðíîãî âèêîðèñòàííÿ (ôóíêö³îíóâàí-
íÿ) òðàíñïîðòíèõ çàñîá³â, çàáåçïå÷óþòü ôàêòè÷íó ðåàë³çàö³þ, îõîðîíó òà çàõèñò
ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ñóá’ºêò³â â³äïîâ³äíèõ ïðàâîâ³äíîñèí.

Êëþ÷îâ³ ñëîâà: òðàíñïîðòí³ ïðèãîäè, ãàðàíò³¿, ïðîô³ëàêòèêà, çàïîá³ãàííÿ,
àäì³í³ñòðàòèâíî-ïðàâîâà ïðîô³ëàêòèêà, áåçïåêà íà òðàíñïîðò³.

Îäí³ºþ ç ãîëîâíèõ óìîâ æèòòºä³ÿëüíîñò³ òà çàáåçïå÷åííÿ ñòàá³ëüíîñò³
ñóñï³ëüíèõ â³äíîñèí êîæíî¿ êðà¿íè º äèñöèïë³íîâàí³ñòü ¿¿ ñóá’ºêò³â. Ïðîâ³äíå
ì³ñöå ñåðåä âñ³õ âèä³â äåðæàâíî¿ äèñöèïë³íè ïîñ³äàº òðàíñïîðòíà äèñöèïë³íà,
îñê³ëüêè “...ñàìå â³ä ñóâîðîãî ¿¿ äîòðèìàííÿ, ÿê ïðàâèëî, çàëåæèòü íå ò³ëüêè
íàö³îíàëüíà áåçïåêà êðà¿íè, à é áåçïåêà êîæíî¿ ëþäèíè çîêðåìà” [1, ñ. 80].

Þðèäè÷íà íàóêîâà ë³òåðàòóðà òà ÷èííå çàêîíîäàâñòâî ì³ñòèòü äåÿêå
îòîòîæíåííÿ òàêèõ ïîíÿòü, ÿê “áåçïåêà ðóõó” òà “òðàíñïîðòíà äèñöèïë³íà”, ùî, íà
íàø ïîãëÿä, º íåîá´ðóíòîâàíèì, îñê³ëüêè îñòàííº ³ç çàçíà÷åíèõ ïîíÿòü º çíà÷íî
âóæ÷èì çà çì³ñòîì. Íà â³äì³íó â³ä çàáåçïå÷åííÿ áåçïåêè ðóõó, çàáåçïå÷åííÿ
òðàíñïîðòíî¿ äèñöèïë³íè ìàº ìåíøèé ñóá’ºêòíî-îá’ºêòíèé ñêëàä, à òàêîæ âèñòóïàº
íåîáõ³äíîþ óìîâîþ åôåêòèâíîãî çàáåçïå÷åííÿ áåçïåêè ðóõó âñ³õ âèä³â òðàíñïîðòó,
îäíèì ³ç éîãî çàñîá³â (ñïîñîá³â).

Âîäíî÷àñ ð³âåíü òðàíñïîðòíî¿ äèñöèïë³íè â Óêðà¿í³ çàëèøàºòüñÿ íà äîñèòü
íèçüêîìó ð³âí³ ÷åðåç âèñîê³ ñìåðòí³ñòü òà òðàâìàòèçì íà äîðîãàõ Óêðà¿íè, ÷èñëåíí³
òà ñèñòåìàòè÷í³ çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì ï³ä ÷àñ âèðîáíèöòâà,
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ñòàíäàðòèçàö³¿ é îö³íþâàííÿ â³äïîâ³äíîñò³ òðàíñïîðòó, éîãî ë³öåíçóâàííÿ, ââåçåííÿ
íà òåðèòîð³þ Óêðà¿íè, ïåðåîáëàäíàííÿ òðàíñïîðòíèõ çàñîá³â, ¿õ ðåºñòðàö³¿ òà
ïåðåðåºñòðàö³¿ (îáë³êó), çä³éñíåííÿ êîíòðîëþ òà íàãëÿäó çà íèìè òîùî.

Çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè â äåðæàâ³ óòâîðþº ïåâíó ñèñòåìó, äî
ñêëàäîâèõ ÿêî¿, çîêðåìà, íàëåæàòü ³ â³äïîâ³äí³ ãàðàíò³¿ çàáåçïå÷åííÿ òðàíñïîðòíî¿
äèñöèïë³íè. Ââàæàºìî, ùî àíàë³ç ö³º¿ ñêëàäîâî¿ (åëåìåíòó) âêàçàíî¿ ñèñòåìè
äàñòü ó ìàéáóòíüîìó çìîãó çä³éñíèòè íàéá³ëüø ïîâíó, à îòæå, ³ îá’ºêòèâíó ¿¿ õà-
ðàêòåðèñòèêó.

Îêðåì³ àñïåêòè âêàçàíî¿ ïðîáëåìàòèêè äîñë³äæóâàëèñÿ  ó ïðàöÿõ òàêèõ
â÷åíèõ, ÿê Â.Ì. Áåñ÷àñòíèé, Ì.Þ. Âåñåëîâ, Ã.Â. Ãàë³ìøèíà, Ò.Î. Ãóðæ³é, Â.Â. Äî-
íåíêî, Î.Þ. Äóáèíñüêèé, Þ.Ñ. Êîëëåð, Î.Ì. Êó÷åðåíêî, Ä.Â. Ìàì÷óð, Ì.À. Ìè-
êèòþê, Â.À. Ìèñëèâèé, Î.Ë. Ì³ëåí³í, À.Ì. Ïîäîëÿêà, Â.É. Ðàçâàäîâñüêèé,
À.Î. Ñîáàêàðü, Ë.². Ñîï³ëüíèê òà ³í. Óâàãà â÷åíèõ çàçâè÷àé áóëà ïðèñâÿ÷åíà
ïðîáëåìàòèö³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó àáî çàïîá³ãàííþ ïðàâîïî-
ðóøåííÿì íà àâòîìîá³ëüíîìó òðàíñïîðò³. Ïðîòå êîìïëåêñíèé àíàë³ç ïèòàíü,
ïðèñâÿ÷åíèõ äîñë³äæåííþ ãàðàíò³é çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè â
êîíòåêñò³ àäì³í³ñòðàòèâíî-ïðàâîâî¿ ïðîô³ëàêòèêè òðàíñïîðòíèõ ïðèãîä â Óêðà¿í³,
ïðîâîäèâñÿ ôðàãìåíòàðíî. Óêàçàíå ñâ³ä÷èòü ïðî àêòóàëüí³ñòü ö³º¿ ñòàòò³, ìåòîþ
ÿêî¿ º âèçíà÷åííÿ ãàðàíò³é çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè â êîíòåêñò³
àäì³í³ñòðàòèâíî-ïðàâîâî¿ ïðîô³ëàêòèêè òðàíñïîðòíèõ ïðèãîä â Óêðà¿í³.

ßê ìè çàçíà÷èëè âèùå, îáîâ’ÿçêîâîþ ñêëàäîâîþ ñèñòåìè çàáåçïå÷åííÿ
òðàíñïîðòíî¿ äèñöèïë³íè â äåðæàâ³ º â³äïîâ³äí³ ãàðàíò³¿, ÿê³ ñòâîðþþòü íåîáõ³äí³
óìîâè òà ï³äñòàâè äëÿ òàêîãî çàáåçïå÷åííÿ. Òîáòî, ÿê áà÷èìî, áåç ãàðàíò³é îðãà-
í³çàö³ÿ òà ôóíêö³îíóâàííÿ áóäü-ÿêî¿ ñèñòåìè, ó òîìó ÷èñë³ é ñèñòåìè çàáåçïå÷åííÿ
òðàíñïîðòíî¿ äèñöèïë³íè, íåìîæëèâ³. Îäíàê, ÿê ó ÷èííîìó çàêîíîäàâñòâ³, òàê ³ â
íàóêîâ³é ë³òåðàòóð³ íå óñòàëèëàñÿ çàãàëüíîóçãîäæåíà äóìêà ùîäî çì³ñòó òà ñóòíîñò³
ãàðàíò³é çàáåçïå÷åííÿ äèñöèïë³íè é çàêîííîñò³. Íàïðèêëàä, îäí³ â÷åí³ âèêîðè-
ñòîâóþòü òàêó êàòåãîð³þ ÿê “óìîâè çàáåçïå÷åííÿ çàêîííîñò³” [2, ñ. 165], äî ÿêèõ
â³äíîñÿòü: ñèñòåìàòè÷íå ï³äòðèìàííÿ ïðàâîâî¿ êóëüòóðè, ñïåö³àëüíî¿ ï³äãîòîâêè,
ìîðàëüíèõ ÿêîñòåé êîæíîãî ñï³âðîá³òíèêà; íàëåæíó îðãàí³çàö³éíó ðîáîòó;
âèêîðèñòàííÿ ñèñòåìè îðãàí³çàö³éíî-ïðàâîâèõ ìåòîä³â, ùî äàþòü ìîæëèâ³ñòü
ïîïåðåäæóâàòè, âèÿâëÿòè òà ñâîº÷àñíî ïðèïèíÿòè ïîðóøåííÿ çàêîíîäàâ÷èõ àêò³â
[2, ñ. 165]. Ó ñâîþ ÷åðãó, ³íø³ íàóêîâö³ çàçíà÷àþòü, ùî “äåðæàâà çàáåçïå÷óº ðåà-
ë³çàö³þ çàêîííîñò³ çà äîïîìîãîþ ñèñòåìè ¿¿ ãàðàíò³é. Ãàðàíò³ÿìè çàêîííîñò³ º
íàÿâí³ñòü ó äåðæàâè: ïî-ïåðøå, çàãàëüíèõ óìîâ çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³;
ïî-äðóãå, ñïåö³àëüíèõ çàñîá³â çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³ [3, ñ. 523–524].

ßê ñëóøíî çàóâàæóº Ñ.Ì. Ïðîò÷åíêî, ïðîáëåìàòèö³ ãàðàíò³é â þðèäè÷í³é
ë³òåðàòóð³ ïðèä³ëÿëîñÿ áàãàòî óâàãè, ó çâ’ÿçêó ç ÷èì áóëî âèñëîâëåíî ð³çí³ òî÷êè
çîðó: çîêðåìà, ãàðàíò³¿ ðîçãëÿäàëèñÿ ÿê åëåìåíò ïðàâîâî¿ ñèñòåìè; ¿õ ïîâ’ÿçóâàëè
ç ³íøèìè ïîíÿòòÿìè, òàêèìè ÿê ì³ðà îõîðîíè, ì³ðà ïðàâîâîãî çàõèñòó, þðèäè÷íà
â³äïîâ³äàëüí³ñòü; âîíè âèâ÷àþòüñÿ ÿê ñàìîñò³éíà êàòåãîð³ÿ, ÿêà ìàº âëàñí³ ðèñè,
îá’ºêò, à òàêîæ ñèñòåìó, ñòðóêòóðó òà ìåòîäè ðåàë³çàö³¿ [4, ñ. 36–37].

Âçàãàë³ òëóìà÷í³ ñëîâíèêè òåðì³í “ãàðàíò³¿” âèçíà÷àþòü ÿê: à) óìîâà, ùî
çàáåçïå÷óº óñï³õ ÷îãî-íåáóäü [5, ñ. 125]; á) óìîâè, ùî çàáåçïå÷óþòü óñï³õ ÷îãî-
íåáóäü [6, ñ. 328]; â) ïîðóêà, óìîâà, çàáåçïå÷åííÿ ÷îãî-íåáóäü [7, ñ. 315]. Áåç-
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ïîñåðåäíüî â àäì³í³ñòðàòèâíî-ïðàâîâ³é íàóö³ òà äåðæàâíîìó óïðàâë³íí³ “ãàðàíò³¿”
ðîçãëÿäàþòüñÿ ÿê óìîâè çàáåçïå÷åííÿ ðåàë³çàö³¿ ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â
ëþäèíè òà ãðîìàäÿíèíà, åëåìåíò ïðàâîâîãî ñòàòóñó ô³çè÷íî¿ ÷è þðèäè÷íî¿ îñîáè.

Áåçïîñåðåäíüî ãàðàíò³¿ çàáåçïå÷åííÿ äèñöèïë³íè òà çàêîííîñò³ íàóêîâà
ë³òåðàòóðà âèçíà÷àº ÿê: ñèñòåìó ñîö³àëüíî-åêîíîì³÷íèõ, ìîðàëüíèõ, ïîë³òè÷íèõ,
þðèäè÷íèõ óìîâ, çàñîá³â ³ ñïîñîá³â, ÿê³ çàáåçïå÷óþòü ôàêòè÷íó ðåàë³çàö³þ, îõîðîíó
òà íàä³éíèé çàõèñò ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ ÷è þðèäè÷íèõ
îñ³á [8, ñ. 187]; óìîâè ñóñï³ëüíîãî æèòòÿ ³ çàõîäè, ùî âæèâàþòüñÿ äåðæàâîþ äëÿ
çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³ ³ ñòàá³ëüíîãî ïðàâîïîðÿäêó [8, ñ. 452]; îðãàí³-
çàö³éíî-ïðàâîâ³ çàñîáè, çà äîïîìîãîþ ÿêèõ äåðæàâà çàáåçïå÷óº çä³éñíåííÿ ïðàâ
³ îáîâ’ÿçê³â äåðæñëóæáîâö³â [9, ñ. 47].

Äî â³äïîâ³äíèõ îçíàê, ïðèòàìàííèõ ãàðàíò³ÿì ïîñàäîâèõ îñ³á, îêðåì³ àâòîðè
íàçèâàþòü òàê³: çàêð³ïëåííÿ ¿õ ³ â íîðìàòèâíèõ àêòàõ, çàçâè÷àé çàêîíîäàâ÷èõ; ¿õ
ðîçìà¿òòÿ çà ïðèðîäîþ òà õàðàêòåðîì; çì³ñò ïðàâîâèõ ãàðàíò³é çàëåæèòü â³ä îñîá-
ëèâîñòåé ñëóæáîâèõ ïðàâîâ³äíîñèí, ó÷àñíèêàìè ÿêèõ âèñòóïàº ïîñàäîâà îñîáà; çà
¿õ äîïîìîãîþ çä³éñíþºòüñÿ çàáåçïå÷åííÿ ïðàâ, ñâîáîä ÷è çàêîííèõ ³íòåðåñ³â
ïîñàäîâèõ îñ³á, à òàêîæ çàáåçïå÷åííÿ âèêîíàííÿ ïîêëàäåíèõ íà íèõ îáîâ’ÿçê³â;
âîíè ñïðÿìîâàí³ íà ñòâîðåííÿ óìîâ äëÿ ðåàë³çàö³¿ ïðàâ, îáîâ’ÿçê³â, ñâîáîä òà ³í-
òåðåñ³â ïîñàäîâèõ îñ³á, ¿õ îõîðîíó òà çàõèñò; ¿õ çàáåçïå÷åííÿ çä³éñíþºòüñÿ çà
äîïîìîãîþ ïðèìóñó; âïëèâàþòü, ç îäíîãî áîêó, íà ïðåñòèæ ñëóæáè, ç ³íøîãî, –
íà åôåêòèâí³ñòü ñëóæáîâî-òðóäîâî¿ ä³ÿëüíîñò³ [10, ñ. 153–154].

Ïîãîäæóþ÷èñü ³ç íàâåäåíèì âèùå ïåðåë³êîì îçíàê ãàðàíò³é ïîñàäîâèõ îñ³á,
äîëó÷àºìîñÿ äî äóìêè Ä.Â. Ìàì÷óðà, ÿêèé ñëóøíî çàçíà÷àº, ùî: ïî-ïåðøå, òàê³
îçíàêè õàðàêòåðí³ ëèøå äëÿ ãàðàíò³é åëåìåíòó ïðàâîâîãî ñòàòóñó ïîñàäîâî¿ îñîáè;
ïî-äðóãå, äåÿê³ ³ç ãàðàíò³é, íàïðèêëàä, ³äåîëîã³÷í³, ïîë³òè÷í³, ìàòåð³àëüíî-òåõí³÷í³,
ÿê³ òàêîæ º óìîâîþ åôåêòèâíî¿ ä³ÿëüíîñò³ ïîñàäîâî¿ îñîáè, ïðàâîâèìè íå º. Êð³ì
òîãî, äîñèòü ïîøèðåíèì º ðîçãëÿä ãàðàíò³é ÿê åëåìåíòó çàáåçïå÷åííÿ äèñöèïë³íè,
ó çâ’ÿçêó ç ÷èì ÷àñòèíà òàêèõ ãàðàíò³é º ïðàâîâèìè, à ÷àñòèíà – îðãàí³çàö³éíèìè
[11, ñ. 116].

Íàïðèêëàä, Â.Á. Àâåð’ÿíîâ âèîêðåìëþº äâ³ ãðóïè ãàðàíò³é: çàãàëüí³ òà
ñïåö³àëüí³. Äî ïåðøèõ â÷åíèé â³äíîñèòü “ïîë³òè÷í³ óìîâè – ðîçâèòîê äåìîêðàò³¿,
ãëàñí³ñòü, ïîä³ë âëàäè, ñâîáîäó ³íôîðìàö³¿; åêîíîì³÷í³ óìîâè – ð³âåíü ðîçâèòêó
ðèíêîâèõ â³äíîñèí, âèðîáíèöòâà, ãàðàíòîâàí³ñòü åêîíîì³÷íî¿ ñâîáîäè, äîáðîáóò
íàñåëåííÿ òîùî; ³äåîëîã³÷í³ óìîâè – ð³âåíü ðîçâèòêó ïðàâîñâ³äîìîñò³, çàñíîâàíî¿
íà âèçíàíí³ ïð³îðèòåòó ïðàâ ³ ñâîáîä ëþäèíè, ïðàâîâî¿ êóëüòóðè ãðîìàäÿí, ³
íàñàìïåðåä äåðæàâíèõ ñëóæáîâö³â. Äî ñïåö³àëüíèõ: ñòàí çàêîíîäàâñòâà, éîãî
ñòàá³ëüí³ñòü ³ â³äïîâ³äí³ñòü ðîçâèòêó â³äíîñèí ó ñóñï³ëüñòâ³, ð³âåíü þðèäè÷íî¿
òåõí³êè; ð³âåíü ä³ÿëüíîñò³ ç ïîïåðåäæåííÿ ³ ïðèïèíåííÿ ïðàâîïîðóøåíü, ó òîìó
÷èñë³ çàõîä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³; äîñòóïí³ñòü ³ ÿê³ñòü ïðàâîñóääÿ;
åôåêòèâí³ñòü êîíòðîëþ çà ðåàë³çàö³ºþ ïðàâîâèõ àêò³â” [12, ñ. 347–348], ïîä³ëÿþ÷è
¿õ, òàêèì ÷èíîì, íà ïðàâîâ³ òà íåïðàâîâ³.

Ó íàóêîâ³é ë³òåðàòóð³ âèêîðèñòîâóþòüñÿ é ³íø³ êðèòåð³¿ êëàñèô³êàö³¿
ãàðàíò³é. Çîêðåìà, Î.Ô. Ñêàêóí çà îñíîâó ¿õ êëàñèô³êàö³¿ îáèðàº òàê³, ÿê: ñôåðà
ä³¿, ïîä³ëÿþ÷è ¿õ íà âíóòð³øíüîäåðæàâí³ (íàö³îíàëüí³) òà ì³æíàðîäí³; ñïîñ³á ¿õ
âèêëàäåííÿ: ïðîñò³, ñêëàäí³, çì³øàí³; ï³äñòàâà ïðàâîâîãî ñòàíîâèùà îñîáè: çàãàëüí³,
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ñïåö³àëüí³ òà ³íäèâ³äóàëüí³; çì³ñò ãàðàíò³é: ñîö³àëüíî-åêîíîì³÷í³, ïîë³òè÷í³, ³äåî-
ëîã³÷í³ (äóõîâíî-ìîðàëüí³) òà þðèäè÷í³; ñïðÿìîâàí³ñòü: ãàðàíò³¿ ñòâîðåííÿ óìîâ
äëÿ ðåàë³çàö³¿ ïðàâ, ãàðàíò³¿ îõîðîíè ïðàâ òà ãàðàíò³¿ çàõèñòó ïðàâ [8, ñ. 187–189].
Ùî ñòîñóºòüñÿ ãàðàíò³é çàáåçïå÷åííÿ äèñöèïë³íè òà çàêîííîñò³, òî âîíà ïîä³ëÿº
¿õ íà: 1) çàãàëüíîñîö³àëüí³, äî ÿêèõ â³äíîñèòü: åêîíîì³÷í³, ïîë³òè÷í³, ³äåîëîã³÷í³;
2) ñïåö³àëüíî-ñîö³àëüí³, ñåðåä ÿêèõ þðèäè÷í³, ÿê³ ïåðåäáà÷åí³ â íîðìàòèâíî-
ïðàâîâèõ àêòàõ òà îðãàí³çàö³éí³, îñíîâíå ïðèçíà÷åííÿ ÿêèõ ïîëÿãàº ó ñòâîðåíí³
óìîâ äëÿ íîðìàëüíîãî ôóíêö³îíóâàííÿ îðãàí³â, ¿õ ñòðóêòóðíèõ ï³äðîçä³ë³â [8, ñ.
451–453].

Ââàæàºìî, ùî ïîä³ë ãàðàíò³é íà çàãàëüíî-ñîö³àëüí³ òà ñïåö³àëüíî-ñîö³àëüí³
º ïîä³áíèì äî òîãî, ÿêèé âèêîðèñòîâóº Â.Á. Àâåð’ÿíîâ, ïîä³ëÿþ÷è ¿õ íà çàãàëüí³
òà ñïåö³àëüí³ [12, ñ. 347–348]. Ãàðàíò³¿ çàáåçïå÷åííÿ çàêîííîñò³ òà äèñöèïë³íè
îá’ºäíóþòü ó äâ³ ãðóïè Â.Ê. Êîëïàêîâ ³ Î.Â. Êóçüìåíêî, íàçèâàþ÷è ¿õ: 1) çàãàëü-
íèìè óìîâàìè çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³ òà äèñöèïë³íè; 2) ñïåö³àëüíèìè
çàñîáàìè çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³ òà äèñöèïë³íè. Äî ïåðøî¿ ãðóïè ãàðàíò³é,
íà ¿õ äóìêó, íàëåæàòü: ïîë³òè÷í³, åêîíîì³÷í³, ³äåîëîã³÷í³ òà îðãàí³çàö³éí³. Äî
äðóãî¿ ãðóïè ãàðàíò³é, òîáòî ñïåö³àëüíèõ çàñîá³â çàáåçïå÷åííÿ ðåæèìó çàêîííîñò³,
íàëåæàòü: îðãàí³çàö³éíî-ñòðóêòóðí³ ôîðìóâàííÿ; îðãàí³çàö³éíî-ïðàâîâ³ ìåòîäè
[3, ñ. 523–524].

Ïîøèðåíèì ó íàóêîâ³é ë³òåðàòóð³ º ðîçãëÿä ãàðàíò³é ÿê ïåâíèõ çàõîä³â.
Òàê, Î.Þ. Îáîëåíñüêèé êëàñèô³êóº ãàðàíò³¿ íà çàõîäè åêîíîì³÷íîãî, ñîö³àëüíîãî,
îðãàí³çàö³éíîãî òà ïðàâîâîãî õàðàêòåðó, äî ÿêèõ â³í â³äíîñèòü: óìîâè ðîáîòè, ÿê³
çàáåçïå÷óþòü âèêîíàííÿ ïîñàäîâèõ îáîâ’ÿçê³â; çàðîá³òíó ïëàòó é ³íø³ âèïëàòè,
ïåðåäáà÷åí³ çàêîíàìè òà ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè; ùîð³÷íó îïëà÷ó-
âàíó â³äïóñòêó; ìåäè÷íå îáñëóãîâóâàííÿ äåðæàâíîãî ñëóæáîâöÿ òà ÷ëåí³â éîãî
ñ³ì’¿, ó òîìó ÷èñë³ ï³ñëÿ éîãî âèõîäó íà ïåíñ³þ; ïåðåï³äãîòîâêó (ïåðåêâàë³ô³êàö³þ)
òà ï³äâèùåííÿ êâàë³ô³êàö³¿ ç³ çáåðåæåííÿì ãðîøîâîãî óòðèìàííÿ íà ïåð³îä
íàâ÷àííÿ òîùî [13, ñ. 198].

Äóìêó ïðî òå, ùî ãàðàíò³¿ çàáåçïå÷åííÿ äèñöèïë³íè º íå ëèøå óìîâàìè, à é
çàõîäàìè, ïîä³ëÿºìî é ìè. Öþ òî÷êó çîðó îá´ðóíòîâóº é íèçêà íîðìàòèâíèõ àêò³â
³ç ïèòàíü çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó òà òðàíñïîðòíî¿ äèñöèïë³íè.
Òàê, ïî-ïåðøå, ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 28 áåðåçíÿ 2018
ð. ¹ 231-ð Ì³í³ñòåðñòâàì, ³íøèì öåíòðàëüíèì îðãàíàì âèêîíàâ÷î¿ âëàäè,
â³äïîâ³äàëüíèì çà âèêîíàííÿ ïëàíó çàõîä³â, çàòâåðäæåíîãî öèì ðîçïîðÿäæåííÿì,
îáëàñíèì òà Êè¿âñüê³é ì³ñüê³é äåðæàâíèì àäì³í³ñòðàö³ÿì áóëî âêàçàíî âæèòè
òàêèõ çàõîä³â: à) çàáåçïå÷èòè ñâîº÷àñíå âèêîíàííÿ ïëàíó çàõîä³â; á) ïîäàâàòè
ùîðîêó äî 30 ñ³÷íÿ Ì³í³ñòåðñòâó âíóòð³øí³õ ñïðàâ ³íôîðìàö³þ ïðî ñòàí âèêîíàííÿ
ïëàíó çàõîä³â äëÿ ¿¿ óçàãàëüíåííÿ òà ïîäàííÿ äî 20 ëþòîãî Êàá³íåòîâ³ Ì³í³ñòð³â
Óêðà¿íè. Äî òîãî æ, öèì ðîçïîðÿäæåííÿì áóëî çàòâåðäæåíî â³äïîâ³äíèé Ïëàí
çàõîä³â ùîäî ðåàë³çàö³¿ Ñòðàòåã³¿ ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó â
Óêðà¿í³ íà ïåð³îä äî 2020 ðîêó, çîêðåìà: óäîñêîíàëåííÿ ñèñòåìè äåðæàâíîãî
óïðàâë³ííÿ ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó (ðîçðîáëåííÿ Äåðæàâíî¿
ïðîãðàìè ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó íà ïåð³îä äî 2020 ðîêó;
ðîçðîáëåííÿ ðåã³îíàëüíèõ ö³ëüîâèõ ïðîãðàì ç áåçïåêè äîðîæíüîãî ðóõó òà ¿õ
ô³íàíñóâàííÿ; ñòâîðåííÿ ôîíäó ç áåçïåêè äîðîæíüîãî ðóõó; ðîçðîáëåííÿ çàêî-
íîïðîåêòó ùîäî áåçïåêè äîðîæíüîãî ðóõó òà ³í.); óäîñêîíàëåííÿ ñèñòåìè îáë³êó
òà àíàë³çó äàíèõ ïðî äîðîæíüî-òðàíñïîðòí³ ïðèãîäè (çàïðîâàäæåííÿ âäîñêîíàëåíî¿
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ñèñòåìè îáë³êó òà àíàë³çó äàíèõ ïðî äîðîæíüî-òðàíñïîðòí³ ïðèãîäè (êàðòà îáë³êó
äîðîæíüî-òðàíñïîðòíèõ ïðèãîä); ïðîâåäåííÿ ìîäåðí³çàö³¿ áàçè äàíèõ ïðî
òðàíñïîðòí³ çàñîáè òà âîä³¿â òðàíñïîðòíèõ çàñîá³â òà ³í.) òîùî [14]. Ïî-äðóãå, â³ä
27.12.2019 ¹ 1411-ð çàòâåðäæåíî Ïëàí çàõîä³â ç ðåôîðìóâàííÿ çàë³çíè÷íîãî
òðàíñïîðòó: óäîñêîíàëåííÿ çàêîíîäàâñòâà ó ñôåð³ çàë³çíè÷íîãî òðàíñïîðòó; ðîç-
ðîáëåííÿ òà ïðèéíÿòòÿ àêò³â çàêîíîäàâñòâà ùîäî: ôóíêö³îíóâàííÿ êîíêóðåíòíîãî
ðèíêó çàë³çíè÷íèõ ïåðåâåçåíü, îðãàí³çàö³¿ ñóñï³ëüíî âàæëèâèõ ïåðåâåçåíü ïàñà-
æèð³â çàë³çíè÷íèì òðàíñïîðòîì òà óìîâ ¿õ íàäàííÿ; ðîçðîáëåííÿ òà âïðîâàäæåííÿ
ñèñòåìè óïðàâë³ííÿ ÿê³ñòþ ïàñàæèðñüêèõ çàë³çíè÷íèõ ïåðåâåçåíü òîùî [15].

Íà íàøó äóìêó, çàçíà÷åí³ çàõîäè âîäíî÷àñ º é óìîâàìè çàáåçïå÷åííÿ áåçïåêè
ðóõó òðàíñïîðòó òà òðàíñïîðòíî¿ äèñöèïë³íè, ÷àñòèíó ç ÿêèõ ìîæíà â³äíåñòè äî:
1) ïðàâîâèõ (ï³äâèùåííÿ â³äïîâ³äàëüíîñò³ âëàñíèê³â çà áåçïå÷í³ñòü òðàíñïîðòíèõ
çàñîá³â ç óðàõóâàííÿì ºâðîïåéñüêîãî äîñâ³äó); 2) åêîíîì³÷íèõ (ðîçðîáëåííÿ
ïðîåêòó ìåòîäèêè åêîíîì³÷íî¿ îö³íêè âàðòîñò³ âòðà÷åíîãî æèòòÿ òà çäîðîâ’ÿ
îñîáè âíàñë³äîê äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè; ðîçðîáëåííÿ ðåã³îíàëüíèõ
ö³ëüîâèõ ïðîãðàì ç áåçïåêè äîðîæíüîãî ðóõó òà ¿õ ô³íàíñóâàííÿ); 3) ³äåîëîã³÷íèõ
(âïðîâàäæåííÿ åòè÷íèõ ñòèìóë³â äîäåðæàííÿ ïðàâèë, íîðì, ñòàíäàðò³â ó ñôåð³
áåçïåêè ðóõó); 4) îðãàí³çàö³éíèõ (ñòâîðåííÿ çàãàëüíîíàö³îíàëüíî¿ ñèñòåìè ï³äãîòîâ-
êè òà ï³äâèùåííÿ êâàë³ô³êàö³¿ ³íñòðóêòîð³â ç êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè);
5) ñëóæáîâî-ïðîôåñ³éíèõ (çàïîá³ãàííÿ, âèÿâëåííÿ ³ ïðèïèíåííÿ êîðóïö³¿ òà ñëó-
æáîâèõ çëîâæèâàíü ç áîêó â³äïîâ³äíèõ ïðàö³âíèê³â îðãàí³â äåðæàâíî¿ âëàäè ï³ä
÷àñ çä³éñíåííÿ ïîêëàäåíèõ íà íèõ ôóíêö³é ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè ðóõó).

Ó Äåðæàâí³é ïðîãðàì³ ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó â Óêðà¿í³
íà ïåð³îä äî 2020 ðîêó àêöåíòóºòüñÿ óâàãà íà òàêèõ çàõîäàõ, ÿê: âèçíà÷åííÿ åêî-
íîì³÷íî¿ îö³íêè âàðòîñò³ âòðà÷åíîãî æèòòÿ òà çäîðîâ’ÿ îñîáè âíàñë³äîê äîðîæíüî-
òðàíñïîðòíèõ ïðèãîä òà çàâäàíî¿ åêîíîì³ö³ øêîäè â³ä äîðîæíüî-òðàíñïîðòíèõ
ïðèãîä; âñòàíîâëåííÿ ºäèíèõ òåõí³÷íèõ âèìîã ³ ïðàâèë çàñòîñóâàííÿ ïðèñòðî¿â
äëÿ çâóêîâîãî ³ òàêòèëüíîãî äóáëþâàííÿ ñèãíàë³â ñâ³òëîôîð³â; óäîñêîíàëåííÿ
ñèñòåìè îñâ³òè ç âèâ÷åííÿ ïðàâèë äîðîæíüîãî ðóõó òà íàâ÷àííÿ áåçïå÷íî¿ ïîâåä³íêè
íà äîðîãàõ; ï³äâèùåííÿ ð³âíÿ ï³äãîòîâêè ïðàö³âíèê³â Íàö³îíàëüíî¿ ïîë³ö³¿ øëÿõîì
âïðîâàäæåííÿ â ïîâñÿêäåííå âèêîðèñòàííÿ åëåêòðîííèõ ïëàíøåò³â òîùî [16],
÷àñòèíó ç ÿêèõ, íà íàøå ïåðåêîíàííÿ, òàêîæ ìîæíà íàçâàòè ïðàâîâèìè, åêîíîì³÷-
íèìè, ³äåîëîã³÷íèìè (âèõîâíèìè), îðãàí³çàö³éíèìè ÷è ñëóæáîâî-ïðîôåñ³éíèìè
ãàðàíò³ÿìè.

Ñë³ä íàãîëîñèòè é íà òîìó, ùî äåÿê³ íàóêîâö³ íàçèâàþòü ³ òàêèé âèä çàãàëüíèõ
(çàãàëüíîñîö³àëüíèõ, íåïðàâîâèõ) ãàðàíò³é ÿê ïîë³òè÷í³. Îäíàê, áåðó÷è äî óâàãè
çàãàëüíèé õàðàêòåð ïîë³òè÷íèõ ãàðàíò³é (óìîâ) ùîäî çàáåçïå÷åííÿ òðàíñïîðòíî¿
äèñöèïë³íè â äåðæàâ³, à îòæå, ³ ¿õ îïîñåðåäêîâàíå çíà÷åííÿ â ö³é ñôåð³, ïîë³òè÷í³
ãàðàíò³¿ ó ñòàòò³ ðîçãëÿäàòèñÿ íå áóäóòü. Õî÷à äåÿê³ ïîë³òè÷í³ ä³¿ (çàõîäè, çàÿâè,
ð³øåííÿ) îêðåìèõ ïîë³òèê³â, çîêðåìà Ïðåçèäåíòà, Ãîëîâè Âåðõîâíî¿ Ðàäè, Ïðåì’ºð
Ì³í³ñòðà Óêðà¿íè, êåð³âíèê³â îðãàí³â ì³ñöåâî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ,
îêðåìèõ äåïóòàò³â ìîæóòü íåãàòèâíî ïîçíà÷èòèñÿ íà ôóíêö³îíóâàíí³ ö³º¿ ñèñòåìè
(íàïðèêëàä, Óêàç Ïðåçèäåíòà Óêðà¿íè ïðî ñêàñóâàííÿ ÄÀ²; çàÿâè îêðåìèõ ïîë³òèê³â
ïðî áëîêóâàííÿ äîð³ã, íåñïëàòó øòðàô³â çà ïîðóøåííÿ Ïðàâèë äîðîæíüîãî ðóõó
òîùî) àáî ïîçèòèâíî (êîíôë³êò Ãîëîâè Âåðõîâíî¿ Ðàäè ç îäíèì ³ç êåð³âíèê³â
ï³äðîçä³ëó ñïåö³àëüíîãî ïðèçíà÷åííÿ ÄÀ², íàñë³äêîì ÿêîãî ñòàëî ðåôîðìóâàííÿ
ö³º¿ ïðàâîîõîðîííî¿ ñòðóêòóðè, ïîñèëåííÿ ãðîìàäñüêîãî êîíòðîëþ çà ¿¿ ä³ÿëüí³ñòþ)
[11, ñ. 123].
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Îòæå, áåðó÷è äî óâàãè çàçíà÷åíå âèùå, ìîæíà çðîáèòè âèñíîâîê, ùî ï³ä
ãàðàíò³ÿìè çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè ñë³ä ðîçóì³òè ñèñòåìó ïðàâîâèõ
òà íåïðàâîâèõ óìîâ òà çàõîä³â, ÿê³ ïåðåäáà÷åí³ àáî çàñòîñîâóþòüñÿ äëÿ íàëåæíîãî
òà ïðàâîì³ðíîãî âèêîðèñòàííÿ (ôóíêö³îíóâàííÿ) òðàíñïîðòíèõ çàñîá³â,
çàáåçïå÷óþòü ôàêòè÷íó ðåàë³çàö³þ, îõîðîíó òà çàõèñò ïðàâ, ñâîáîä òà çàêîííèõ
³íòåðåñ³â ñóá’ºêò³â â³äïîâ³äíèõ ïðàâîâ³äíîñèí.

Äî ãàðàíò³é çàáåçïå÷åííÿ òðàíñïîðòíî¿ äèñöèïë³íè âàðòî â³äíåñòè: ïðàâîâ³,
åêîíîì³÷í³, ³äåîëîã³÷í³ (âèõîâí³), îðãàí³çàö³éí³ òà ñëóæáîâî-ïðîôåñ³éí³. Òàêîæ,
íà íàøó äóìêó, äîö³ëüíèì º îá’ºäíàííÿ ãàðàíò³é çàáåçïå÷åííÿ òðàíñïîðòíî¿
äèñöèïë³íè ó òàê³ ãðóïè, ÿê: 1) ãàðàíò³¿ ñòâîðåííÿ óìîâ äëÿ ðåàë³çàö³¿ ïðàâ ³
ñâîáîä ëþäèíè ó ñôåð³ òðàíñïîðòíî¿ äèñöèïë³íè (ðåºñòðàö³éíà, äîçâ³ëüíà òà ³íø³
âèäè ä³ÿëüíîñò³); 2) ãàðàíò³¿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè ó ñôåð³ òðàíñïîðòíî¿
äèñöèïë³íè (ïðîô³ëàêòèêà ïðàâîïîðóøåíü, ïåðåäáà÷åííÿ çàñîá³â çàîõî÷åííÿ çà
ïðàâîì³ðíó (äèñöèïë³íîâàíó) ïîâåä³íêó); 3) çàõèñò ïðàâ ³ ñâîáîä ëþäèíè ó ñôåð³
òðàíñïîðòíî¿ äèñöèïë³íè (â³äíîâëåííÿ ïîðóøåíîãî ïðàâà, çàñòîñóâàííÿ çàõîä³â
ïðèìóñó, ïðèòÿãíåííÿ äî þðèäè÷íî¿ â³äïîâ³äàëüíîñò³).
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Research article, based on the analysis of the current legislation of Ukraine,
addresses the issue of determining the guarantees of the insurance of transport discipline
in the context of administrative and legal prevention of road accidents in Ukraine. It
is emphasized that the mandatory part of the system of ensuring the transport
discipline in the country includes adequate guarantees that create the necessary
conditions and grounds for such provision (i.e., without such guarantees the organization
and operation of any system, including the system of ensuring the transport discipline,
are impossible).

It is stated that the guarantees of ensuring transport discipline should be
understood as a system of legal and non-legal conditions and measures that are
envisaged or applied for the proper and lawful use (functioning) of vehicles, ensure
the actual realization, protection and protection of the rights, freedoms and legal
interests of the subjects of the respective legal relations. The author refers to the
guarantees of ensuring the transport discipline: legal (increasing the liability of
owners for the safety of vehicles through the European experience, etc.); economic
(development of a draft methodology for the economic assessment of the cost of loss
of life and human health resulting from a road accident; development of regional
targeted programs on road safety and their financing, etc.); ideological (introduction
of ethical incentives to comply with rules, regulations, standards in the field of road
safety, etc.); organizational (creation of a nationwide system of training and advanced
training of train driving instructors, etc.); organizational, official-professional
(prevention, detection and cessation of corruption and official abuse by relevant
employees of public authorities while performing their functions in the field of
transport safety, etc.). Attention is drawn to the fact that it is appropriate to combine
the guarantees of ensuring transport discipline into such groups as: 1) guarantees for
creating conditions for the realization of human rights and freedoms in the field of
transport discipline (registration, permit and other activities); 2) guarantees of protection
of human rights and freedoms in the field of transport discipline (prevention of
offenses, provision of means of encouragement for lawful (disciplined) behavior);
3) protection of human rights and freedoms in the field of transport discipline
(restoration of violated law, enforcement of coercive measures, bringing to justice).

Keywords: traffic accidents, guarantees, prevention, prophylactics, administrative
and legal prevention, transport safety.
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 ÓÄÊ 342.95:351.74(477)

Ñàìóñü ªâãåí Â³êòîðîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê

çàâ³äóâà÷ íàóêîâî-äîñë³äíî¿ ëàáîðàòîð³¿ ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0002-8120-0383

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂÈÉ ÑÒÀÒÓÑ ÎÐÃÀÍ²Â
ÑÈÑÒÅÌÈ ÌÂÑ ÓÊÐÀ¯ÍÈ, ÓÏÎÂÍÎÂÀÆÅÍÈÕ

ÍÀ ÇÄ²ÉÑÍÅÍÍß ÔÓÍÊÖ²É ÒÅÕÍ²×ÍÎÃÎ
ÐÅÃÓËÞÂÀÍÍß

Ó ñòàòò³ ïðîàíàë³çîâàíî îñíîâí³ çàêîíîäàâ÷³ òà ï³äçàêîíí³ íîðìàòèâíî-
ïðàâîâ³ àêòè, ùî âèçíà÷àþòü àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ îðãàí³â ñèñòåìè
ÌÂÑ Óêðà¿íè, ðîçêðèòî ïðîáëåìè òà íàäàíî ïðîïîçèö³¿ äëÿ âäîñêîíàëåííÿ ïðàâîâèõ
íîðì, ÿê³ ðåãóëþþòü ä³ÿëüí³ñòü âêàçàíèõ îðãàí³â ï³ä ÷àñ çä³éñíåííÿ ôóíêö³é
òåõí³÷íîãî ðåãóëþâàííÿ.

Ñôîðìóëüîâàíî àâòîðñüêå âèçíà÷åííÿ ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâèé
ñòàòóñ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ çä³éñíþâàòè ôóíêö³¿ òåõí³÷-
íîãî ðåãóëþâàííÿ”. Äëÿ åëåìåíòíî¿ õàðàêòåðèñòèêè àäì³í³ñòðàòèâíî-ïðàâîâîãî
ñòàòóñó öèõ îðãàí³â îáðàíî ï³äõ³ä íà îñíîâ³ ãðóïóâàííÿ åëåìåíò³â çà áëîêàìè:
ö³ëüîâèì, ñòðóêòóðíî-îðãàí³çàö³éíèì, êîìïåòåíö³éíèì.

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ, ôóíêö³¿ òåõí³÷íîãî
ðåãóëþâàííÿ, àäì³í³ñòðàòèâíà ïðàâîñóá’ºêòí³ñòü, ñóá’ºêòè ïðàâîâ³äíîñèí.

Äëÿ âèêîíàííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ îðãàíè ñèñòåìè ÌÂÑ
Óêðà¿íè íàä³ëÿþòüñÿ øèðîêèì êîëîì ïîâíîâàæåíü, ó òîìó ÷èñë³ àäì³í³ñòðàòèâíî-
ïðàâîâîãî õàðàêòåðó. Òîìó îäíèì ³ç ïðàâîâèõ ñòàòóñ³â, ÿêèé ðåàë³çóºòüñÿ öèìè
îðãàíàìè ó ïðîöåñ³ âèêîíàííÿ îçíà÷åíèõ ôóíêö³é, º àäì³í³ñòðàòèâíî-ïðàâîâèé
ñòàòóñ. Ïðè öüîìó íåîáõ³äíî çàçíà÷èòè, ùî àäì³í³ñòðàòèâíà ïðàâîñóá’ºêòí³ñòü,
ÿêà º îñíîâîþ â³äïîâ³äíîãî ñòàòóñó, âëàñòèâà âñ³ì îðãàíàì äåðæàâíî¿ âëàäè ÿê
íåîäì³ííèì ñóá’ºêòàì ïðàâîâ³äíîñèí ³ç äåðæàâíîãî óïðàâë³ííÿ. Ó ñâîþ ÷åðãó
òåõí³÷íå ðåãóëþâàííÿ íåîáõ³äíî ðîçãëÿäàòè ÿê îäíó ³ç ôóíêö³é äåðæàâíîãî óï-
ðàâë³ííÿ, îñê³ëüêè ¿¿ âèêîíàííÿ ïåðåäáà÷àº ôîðìóëþâàííÿ òà çàáåçïå÷åííÿ äîòðè-
ìàííÿ âñ³ìà ñóá’ºêòàìè ïðàâîâ³äíîñèí îáîâ’ÿçêîâèõ âèìîã äî õàðàêòåðèñòèêè
âèðîá³â, ùî çä³éñíþºòüñÿ çîêðåìà øëÿõîì çàñòîñóâàííÿ çàñîá³â äåðæàâíîãî
ïðèìóñó.

Òåõí³÷íå ðåãóëþâàííÿ ÿê îäíó ³ç ôóíêö³é äåðæàâíîãî óïðàâë³ííÿ õàðàê-
òåðèçóþòü òàê³ îçíàêè: ïî-ïåðøå, âîíà º ð³çíîâèäîì íîðìîòâîð÷îñò³ ÿê îäíîãî ç
îñíîâíèõ íàïðÿì³â äåðæàâíî¿ ä³ÿëüíîñò³; ïî-äðóãå, çä³éñíþºòüñÿ ñïåö³àëüíî-óïîâíî-
âàæåíèìè îðãàíàìè äåðæàâíî¿ (ïóáë³÷íî¿) âëàäè, òîáòî îðãàíàìè, íàä³ëåíèìè
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äåðæàâíî-âëàäíèìè ïîâíîâàæåííÿìè òà â³äïîâ³äíîþ êîìïåòåíö³ºþ ó ïåâí³é ñôåð³;
ïî-òðåòº, çä³éñíþºòüñÿ çà äîïîìîãîþ ñïåö³àëüíîãî äåðæàâíî-óïðàâë³íñüêîãî ìåõà-
í³çìó, â îñíîâ³ ÿêîãî çíàõîäÿòüñÿ ôîðìè òà ìåòîäè äåðæàâíîãî óïðàâë³ííÿ,
ïðèíöèïè òà ãàðàíò³¿ ðåàë³çàö³¿ äåðæàâíèìè îðãàíàìè óïðàâë³íñüêèõ ïîâíîâàæåíü
ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ; ïî-÷åòâåðòå, çà ïîðóøåííÿ óìîâ òåõí³÷íèõ ðåãëà-
ìåíò³â âñòàíîâëåíî þðèäè÷íó â³äïîâ³äàëüí³ñòü ÿê îäèí ³ç çàñîá³â äåðæàâíîãî
ïðèìóñó; ïî-ï’ÿòå, ìåòîþ çä³éñíåííÿ òåõí³÷íîãî ðåãóëþâàííÿ º ïåðåäóñ³ì çàõèñò
æèòòÿ òà çäîðîâ’ÿ ëþäèíè òà ãðîìàäÿíèíà.

Ó çâ’ÿçêó ç öèì âèçíà÷åííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó îðãàí³â ñèñòåìè
ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ íà çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ,
òà ç’ÿñóâàííÿ ïèòàííÿ ïðî ïðàâîâå çàáåçïå÷åííÿ öüîãî ñòàòóñó òàêèõ îðãàí³â
äîçâîëèòü âèä³ëèòè ïðîáëåìè òà âèðîáèòè ïðîïîçèö³¿ äëÿ âäîñêîíàëåííÿ ïðàâîâèõ
íîðì, ÿê³ ðåãóëþþòü ä³ÿëüí³ñòü çàçíà÷åíèõ îðãàí³â ï³ä ÷àñ çä³éñíåííÿ ôóíêö³é
òåõí³÷íîãî ðåãóëþâàííÿ.

Ïðîáëåìàòèêà ïðàâîâîãî ñòàòóñó, àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó îðãàí³â
ñèñòåìè ÌÂÑ Óêðà¿íè áóëà ïðåäìåòîì äîñë³äæåííÿ òàêèõ ó÷åíèõ, ÿê Â.Á. Àâå-
ð’ÿíîâ, Î.Ì. Áàíäóðêà, Î.Î. Áàíäóðêà, Ä.Ì. Áàõðàõ, Þ.Ï. Áèòÿê, Â.Ò. Á³ëîóñ,
Ì.Â. Â³òðóê, ².Ï. Ãîëîñí³÷åíêî, Â.Ì. Ãîðøåíüîâ, Â.À. Ãëóõîâåðÿ, Ñ.Ä. Ãóáàðºâ,
Â.Â. Çóé, Ð.À. Êàëþæíèé, Â.Ê. Êîëïàêîâ, Î.Â. Êóçüìåíêî, Í.². Ìàòóçîâ,
Â.Ì. Ìàíîõ³í, Î.Â. Íåãîä÷åíêî, Â.². Îëåô³ð, Â.Ì. Ïë³øê³í, Î.Ô. Ñêàêóí, À.Î. Ñå-
ë³âàíîâ, Î.Þ. ßê³ìîâ, Â.Ì. Øêàðóïà òà ³í. Âîäíî÷àñ, çâàæàþ÷è íà çì³íè çàêîíî-
äàâñòâà òà ó çâ’ÿçêó ç ðåôîðìóâàííÿì ÌÂÑ Óêðà¿íè, íåîáõ³äíî ðîçêðèòè ïðîáëåìè
ïðàâîâîãî çàáåçïå÷åííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó îðãàí³â ñèñòåìè ÌÂÑ
Óêðà¿íè, óïîâíîâàæåíèõ íà çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ, âèçíà÷èòè
çì³ñò òà âèñâ³òëèòè îñîáëèâîñò³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó öèõ îðãàí³â
ï³ä ÷àñ çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ. Ç îãëÿäó íà çàçíà÷åíå, ìåòà
ñòàòò³ ïîëÿãàº â òîìó, ùîá íà îñíîâ³ óçàãàëüíåííÿ ð³çíîìàí³òíèõ íàóêîâèõ ï³äõîä³â
äî âèçíà÷åííÿ ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ” çàïðîïîíóâàòè àâòîðñüêå
âèçíà÷åííÿ ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ îðãàí³â ñèñòåìè ÌÂÑ
Óêðà¿íè, óïîâíîâàæåíèõ íà çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ”, âèçíà÷èòè
éîãî ñòðóêòóðó òà îñîáëèâîñò³.

Ó íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà ïèòàííÿì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó
ïðèñâÿ÷åíî ÷èìàëî íàóêîâèõ äîñë³äæåíü, à ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâèé
ñòàòóñ” º îäíèì ³ç öåíòðàëüíèõ òåðì³í³â ö³º¿ íàóêè. Òîìó çàãàëüí³ óÿâëåííÿ ùîäî
ñóòíîñò³ öüîãî ïîíÿòòÿ º äîñòàòíüî ñôîðìîâàíèìè, ùî äîçâîëÿº äëÿ éîãî âèçíà-
÷åííÿ âèîêðåìèòè òðàäèö³éíèé, ÿêîãî äîòðèìóºòüñÿ ïåðåâàæíà á³ëüø³ñòü ó÷åíèõ.

Â³äïîâ³äíî äî òàêîãî ï³äõîäó àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ öåíòðàëüíîãî
îðãàíó âèêîíàâ÷î¿ âëàäè ðîçãëÿäàºòüñÿ ÿê ñèñòåìà òðüîõ îñíîâíèõ áëîê³â –
ö³ëüîâîãî, ñòðóêòóðíî-îðãàí³çàö³éíîãî òà êîìïåòåíö³éíîãî [1, ñ. 257; 2, ñ. 97; 3,
ñ. 156; 4, ñ. 194].

Ï³äòðèìóþ÷è òðàäèö³éíèé ï³äõ³ä äî ðîçóì³ííÿ ïîíÿòòÿ òà ñòðóêòóðè àäì³í³-
ñòðàòèâíî-ïðàâîâîãî ñòàòóñó, íåîáõ³äíî çàóâàæèòè, ùî îñîáëèâîñò³ òàêîãî ñòàòóñó
ó ïðîöåñ³ ðåàë³çàö³¿ îðãàíàìè ñèñòåìè ÌÂÑ Óêðà¿íè ôóíêö³é òåõí³÷íîãî
ðåãóëþâàííÿ âèðàæàþòüñÿ ñàìå ó ñòðóêòóðíèõ åëåìåíòàõ òàêîãî ñòàòóñó.
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Òàê, ö³ëüîâèé áëîê â³äîáðàæàº ìåòó òà çàâäàííÿ, ÿê³ ðåàë³çóº êîíêðåòíèé
ñóá’ºêò, âñòóïàþ÷è â àäì³í³ñòðàòèâí³ ïðàâîâ³äíîñèíè ç òåõí³÷íîãî ðåãóëþâàííÿ;
ñòðóêòóðíî-îðãàí³çàö³éíèé áëîê âêàçóº íà ñòðóêòóðí³ ï³äðîçä³ëè, íà ÿê³ ïîêëà-
äàºòüñÿ ðåàë³çàö³ÿ àäì³í³ñòðàòèâíèõ ïîâíîâàæåíü ó ö³é ñôåð³, àáî âèçíà÷àº
îðãàí³çàö³éíó ñòðóêòóðó ÌÂÑ Óêðà¿íè (òîìó öåé ñòðóêòóðíèé åëåìåíò âëàñòèâèé
ëèøå þðèäè÷íèì îñîáàì, ïåðåäóñ³ì äåðæàâíèì îðãàíàì òà îðãàíàì ì³ñöåâîãî
ñàìîâðÿäóâàííÿ); êîìïåòåíö³éíèé áëîê ñêëàäàº îñíîâó àäì³í³ñòðàòèâíî-ïðàâîâîãî
ñòàòóñó òà âêëþ÷àº ôóíêö³¿, ÿê³ âèêîíóþòü îðãàíè ñèñòåìè ÌÂÑ Óêðà¿íè, âñòó-
ïàþ÷è â àäì³í³ñòðàòèâí³ ïðàâîâ³äíîñèíè ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ, òà
ñèñòåìó ïðàâ òà îáîâ’ÿçê³â (ïîâíîâàæåíü), ÿêèìè âîíè íàä³ëÿþòüñÿ â îáñÿç³,
íåîáõ³äíîìó äëÿ âèêîíàííÿ â³äïîâ³äíèõ ôóíêö³é.

Äåÿê³ íàóêîâö³ â³äíîñÿòü äî ñòðóêòóðè àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó
òàêèé åëåìåíò, ÿê àäì³í³ñòðàòèâíà ïðàâîñóá’ºêòí³ñòü. Íàïðèêëàä, ö³º¿ äóìêè äî-
òðèìóºòüñÿ Î.Â. Ìåùåðÿêîâà, ÿêà ââàæàº, ùî àäì³í³ñòðàòèâíà ïðàâîñóá’ºêòí³ñòü
ÿê îäèí ç åëåìåíò³â àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó – öå âèçíàíà äåðæàâîþ
çäàòí³ñòü îñîáè áóòè ñóá’ºêòîì ïðàâà, ó÷àñíèêîì ïðàâîâ³äíîñèí, òîáòî ìàòè ïåðåäáà-
÷åí³ çàêîíîì ïðàâà òà îáîâ’ÿçêè, âèñòóïàòè ñóá’ºêòîì ïðàâîâ³äíîñèí [5, ñ. 610].

Îäíàê òàêà äóìêà âèäàºòüñÿ äåùî ñï³ðíîþ, îñê³ëüêè ñóá’ºêò, ÿêèé íå âîëîä³º
àäì³í³ñòðàòèâíîþ ïðàâîñóá’ºêòí³ñòþ, íå ìîæå áóòè ó÷àñíèêîì àäì³í³ñòðàòèâíèõ
ïðàâîâ³äíîñèí, òîáòî íå º íîñ³ºì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó. Îòæå, àäì³í³-
ñòðàòèâíó ïðàâîñóá’ºêòí³ñòü íåîáõ³äíî ðîçãëÿäàòè øâèäøå ÿê óìîâó íàáóòòÿ
ñóá’ºêòîì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó.

Ç ö³º¿ ïîçèö³¿ á³ëüø îá´ðóíòîâàíèì ââàæàºìî âèçíà÷åííÿ àäì³í³ñòðàòèâíî¿
ïðàâîñóá’ºêòíîñò³, íàäàíå àâòîðàìè íàâ÷àëüíîãî ïîñ³áíèêà “Àäì³í³ñòðàòèâíå ïðàâî”
Ñ.Ì. Àëôüîðîâèì, Ñ.Â. Âàùåíêîì òà ³í., ÿê ïîòåíö³éíî¿ çäàòíîñò³ ñóá’ºêòà ìàòè
ïðàâà òà îáîâ’ÿçêè (àäì³í³ñòðàòèâíà ïðàâîçäàòí³ñòü) ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ
³ ¿õ ðåàë³çîâóâàòè â çàçíà÷åí³é ñôåð³ (àäì³í³ñòðàòèâíà ä³ºçäàòí³ñòü) [6, ñ. 27].

Âêàç³âêà íà ïîòåíö³éí³ñòü ìîæëèâîñò³ âîëîä³òè òà ðåàë³çîâóâàòè àäì³í³ñòðà-
òèâí³ ïðàâà òà îáîâ’ÿçêè îçíà÷àº, ùî â³äïîâ³äí³ ïðàâà òà îáîâ’ÿçêè çàêð³ïëåí³ ó
çàêîíîäàâñòâ³, à äëÿ ¿õ ôàêòè÷íî¿ ðåàë³çàö³¿ íåîáõ³äíå âîëåâèÿâëåííÿ ñóá’ºêòà òà
çä³éñíåííÿ êîíêðåòíèõ ä³é. Òîáòî àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ âèíèêàº âæå
ï³ñëÿ òîãî, ÿê ïîòåíö³éíà ìîæëèâ³ñòü ïåðåòâîðèòüñÿ (çàâäÿêè âîëåâèÿâëåííþ òà
â÷èíåííþ êîíêðåòíèõ ä³é) íà ðåàëüíó.

Âàæëèâîþ õàðàêòåðèñòèêîþ àäì³í³ñòðàòèâíî¿ ïðàâîñóá’ºêòíîñò³ º ìîìåíò ¿¿
âèíèêíåííÿ òà ïðèïèíåííÿ. Òðàäèö³éíî, ÿêùî ìîâà éäå ïðî äåðæàâíèé îðãàí àáî
³íøó þðèäè÷íó îñîáó, òàêèé ìîìåíò ïîâ’ÿçóºòüñÿ, â³äïîâ³äíî, ç ÷àñîì çä³éñíåííÿ
äåðæàâíî¿ ðåºñòðàö³¿ ö³º¿ îñîáè òà âèêëþ÷åííÿ ¿¿ ³ç äåðæàâíîãî ðåºñòðó.

Çã³äíî ç³ ñò. 4 Çàêîíó Óêðà¿íè “Ïðî öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè”,
ì³í³ñòåðñòâà òà ³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè º þðèäè÷íèìè îñîáàìè
ïóáë³÷íîãî ïðàâà. Ö³ºþ æ ñòàòòåþ âñòàíîâëåíî, ùî ì³í³ñòåðñòâà, ³íø³ öåíòðàëüí³
îðãàíè âèêîíàâ÷î¿ âëàäè íàáóâàþòü ñòàòóñó þðèäè÷íî¿ îñîáè ç äàòè âíåñåííÿ äî
ªäèíîãî äåðæàâíîãî ðåºñòðó þðèäè÷íèõ îñ³á òà ô³çè÷íèõ îñ³á – ï³äïðèºìö³â
çàïèñó ïðî ¿õ äåðæàâíó ðåºñòðàö³þ ÿê þðèäè÷íî¿ îñîáè. Ó ñâîþ ÷åðãó, ì³í³ñòåðñòâà,
³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè ïðèïèíÿþòüñÿ ÿê þðèäè÷í³ îñîáè ç
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äàòè âíåñåííÿ äî ªäèíîãî äåðæàâíîãî ðåºñòðó þðèäè÷íèõ îñ³á òà ô³çè÷íèõ
îñ³á – ï³äïðèºìö³â çàïèñó ïðî äåðæàâíó ðåºñòðàö³þ ¿õ ïðèïèíåííÿ [7].

Êð³ì òîãî, ïîìèëêîâèì áóëî á â³äíîñèòè äî ñòðóêòóðè àäì³í³ñòðàòèâíî-
ïðàâîâîãî ñòàòóñó òàê³ åëåìåíòè, ÿê ãàðàíò³¿ òà ïðèíöèïè, à òàêîæ þðèäè÷íó
â³äïîâ³äàëüí³ñòü ÿê îäèí ³ç ð³çíîâèä³â ãàðàíò³é çàáåçïå÷åííÿ íàëåæíîãî âèêîíàííÿ
äåðæàâíèìè îðãàíàìè ñâî¿õ ïîâíîâàæåíü ó âèçíà÷åí³é ñôåð³. Îçíà÷åí³ åëåìåíòè
ïåðåäóñ³ì íàëåæàòü äî ñòðóêòóðè äåðæàâíî-óïðàâë³íñüêîãî ìåõàí³çìó, îñê³ëüêè
çà ¿õ äîïîìîãîþ çàáåçïå÷óºòüñÿ åôåêòèâíå çä³éñíåííÿ ôóíêö³é äåðæàâíîãî
óïðàâë³ííÿ. Öåé âèñíîâîê ´ðóíòóºòüñÿ íà íåîáõ³äíîñò³ ÷³òêîãî ðîçìåæóâàííÿ
ïîíÿòü àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó òà àäì³í³ñòðàòèâíî-ïðàâîâîãî ìåõàí³çìó.

Òàê, Î.². Áåçïàëîâà ï³ä ìåõàí³çìîì äåðæàâíîãî óïðàâë³ííÿ ïðîïîíóº ðîçóì³òè
ñèñòåìó íåîáõ³äíèõ çàñîá³â (ïðàâîâèõ, îðãàí³çàö³éíèõ, åêîíîì³÷íèõ, ³íôîðìàö³éíèõ,
ìîòèâàö³éíèõ), çà äîïîìîãîþ ÿêèõ îðãàíè âèêîíàâ÷î¿ âëàäè âèêîíóþòü ïîêëàäåí³
íà íèõ çàâäàííÿ ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ [8, ñ. 46]. Ùî æ ñòîñóºòüñÿ àä-
ì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó, òî ÿê áóëî ç’ÿñîâàíî âèùå, öå ñèñòåìà àäì³-
í³ñòðàòèâíèõ ïðàâîìî÷íîñòåé â³äïîâ³äíîãî ñóá’ºêòà, à òàêîæ ö³ëüîâà ñïðÿìîâàí³ñòü
¿õ ðåàë³çàö³¿.

Îòæå, ïîíÿòòÿ “àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ” òà “àäì³í³ñòðàòèâíî-ïðà-
âîâèé ìåõàí³çì” ñï³ââ³äíîñÿòüñÿ ÿê “ìåòà” òà “çàñ³á ¿¿ äîñÿãíåííÿ”, òîáòî ïåðøå
ïîíÿòòÿ â³äîáðàæàº çàâäàííÿ òà ñèñòåìó ïîâíîâàæåíü, íåîáõ³äíèõ äëÿ ¿õ âèêîíàííÿ,
à äðóãå – çàñîáè çàáåçïå÷åííÿ ðåàë³çàö³¿ â³äïîâ³äíèõ ïîâíîâàæåíü.

Ó çâ’ÿçêó ³ç íàâåäåíèì âèùå ââàæàºìî, ùî àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ
îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ çä³éñíþâàòè ôóíêö³¿ òåõí³÷íîãî
ðåãóëþâàííÿ, âêëþ÷àº ö³ëüîâèé, ñòðóêòóðíî-îðãàí³çàö³éíèé òà êîìïåòåíö³éíèé
áëîêè.

Òàê, ö³ëüîâèé áëîê º âàæëèâèì åëåìåíòîì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó,
îñê³ëüêè âèçíà÷àº ö³ëüîâó ñïðÿìîâàí³ñòü â³äïîâ³äíîãî âèäó àäì³í³ñòðàòèâíî¿ ä³ÿëü-
íîñò³. Òîìó, âèçíà÷àþ÷è ìåòó òà çàâäàííÿ çä³éñíåííÿ îðãàíàìè ñèñòåìè ÌÂÑ
Óêðà¿íè ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ, íåîáõ³äíî çàçíà÷èòè, ùî âîíè îáóìîâëåí³
çàãàëüíîþ ìåòîþ òà çàâäàííÿìè ¿õ óòâîðåííÿ òà ä³ÿëüíîñò³, âèçíà÷åíèìè
çàêîíîäàâñòâîì.

Ïð³îðèòåòíèìè ìåòîþ òà çàâäàííÿì ä³ÿëüíîñò³ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè
º çàõèñò æèòòÿ, çäîðîâ’ÿ, ïðàâ òà ³íòåðåñ³â ëþäèíè òà ãðîìàäÿíèíà, à òàêîæ âñòà-
íîâëåííÿ ïîðÿäêó òà áåçïåêè ó äåðæàâ³.

Íàñòóïíèì åëåìåíòîì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó îðãàí³â ñèñòåìè
ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ çä³éñíþâàòè ôóíêö³¿ òåõí³÷íîãî ðåãóëþâàííÿ, º
ñòðóêòóðíî-îðãàí³çàö³éíèé áëîê.

Ó íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà îðãàí³çàö³éíó ñòðóêòóðó äåðæàâíîãî óïðàâ-
ë³ííÿ âèçíà÷àþòü ÿê ñóêóïí³ñòü äåðæàâíî-óïðàâë³íñüêèõ ëàíîê ³ îðãàí³çàö³éíèõ
çâ’ÿçê³â ì³æ íèìè â ìàñøòàáàõ êðà¿íè ÷è íà ïåâíîìó òåðèòîð³àëüíîìó ð³âí³ ùîäî
ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè çàãàëîì ÷è íà îêðåìîìó ¿¿ íàïðÿì³. Ïðè öüîìó
â÷åí³ çàóâàæóþòü, ùî ôóíêö³¿ º âèçíà÷àëüíèìè ùîäî îðãàí³çàö³éíî¿ ñòðóêòóðè,
îñê³ëüêè âîíè îáóìîâëþþòü íåîáõ³äí³ñòü òèõ ÷è ³íøèõ åëåìåíò³â ñèñòåìè îðãàí³â
âèêîíàâ÷î¿ âëàäè ³ õàðàêòåð âçàºìîçâ’ÿçê³â ì³æ íèìè, àðõ³òåêòóðó óñ³º¿ ñèñòåìè.
Ó çâ’ÿçêó ç öèì íà ïðàêòèö³ îðãàí³çàö³éíà ³ ôóíêö³îíàëüíà ñòðóêòóðè ïîñòàþòü
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ÿê îäíå ö³ëå – ÿê îðãàí³çàö³éíî-ôóíêö³îíàëüíà (îðãàí³çàö³éíà ³ ôóíêö³îíàëüíà)
ñòðóêòóðà äåðæàâíîãî óïðàâë³ííÿ [9, ñ. 32, 34].

Íåîáõ³äíî ïîãîäèòèñü ç òàêîþ äóìêîþ, îñê³ëüêè ö³ëüîâà ñïðÿìîâàí³ñòü
â³äïîâ³äíèõ ôóíêö³é îáóìîâëþþòü âíóòð³øíþ ïîáóäîâó ñòðóêòóðè äåðæàâíîãî
îðãàíó. Òîìó ö³ëüîâèé, êîìïåòåíò³éíèé òà îðãàí³çàö³éíî-ñòðóêòóðí³ áëîêè º
âçàºìîîáóìîâëåíèìè. Òîáòî îðãàí³çàö³éíà ñòðóêòóðà îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè,
óïîâíîâàæåíèõ çä³éñíþâàòè ôóíêö³¿ òåõí³÷íîãî ðåãóëþâàííÿ, âèçíà÷àºòüñÿ òèìè
çàâäàííÿìè, ö³ëÿìè òà ôóíêö³ÿìè, ÿê³ ïåðåä íèìè ïîñòàâëåí³ ÷èííèì çàêîíîäàâ-
ñòâîì.

Íàóêîâöÿìè âèñëîâëþºòüñÿ äóìêà, ùî îðãàí³çàö³éíà ñòðóêòóðà ÌÂÑ
âêëþ÷àº â ñåáå ñóêóïí³ñòü ï³äðîçä³ë³â, ÿê³, çàëåæíî â³ä õàðàêòåðó âèêîíóâàíèõ
íèìè ôóíêö³é, ïîä³ëÿþòüñÿ íà òðè âèäè: ãàëóçåâ³ (ï³äðîçä³ëè ïîë³ö³¿, ñë³ä÷³
àïàðàòè òà ³íø³), ÿê³ ðåàë³çóþòü îñíîâí³ ôóíêö³¿ îðãàí³â âíóòð³øí³õ ñïðàâ; ôóíê-
ö³îíàëüí³ (êàäðîâ³, ô³íàíñîâî-åêîíîì³÷í³, ãîñïîäàð÷³, ìåäè÷í³), ÿê³ âèêîíóþòü
ôóíêö³¿ çàãàëüíîãî çàáåçïå÷åííÿ; çàãàëüíîãî êåð³âíèöòâà (øòàáè, ÷åðãîâ³ ÷àñòèíè,
³íôîðìàö³éíî-àíàë³òè÷í³ öåíòðè), ÿê³ âèêîíóþòü ôóíêö³¿ çàãàëüíî¿ îðãàí³çàö³¿
ä³ÿëüíîñò³ ï³äðîçä³ëó [8, ñ. 13].

Çàãàëüíà ñòðóêòóðà ÌÂÑ Óêðà¿íè íàðàç³ âèçíà÷åíà Çàêîíîì Óêðà¿íè “Ïðî
çàãàëüíó ñòðóêòóðó ³ ÷èñåëüí³ñòü Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè”. Ïåðåä-
óñ³ì íåîáõ³äíî çàóâàæèòè, ùî ïîëîæåííÿ öüîãî Çàêîíó º äåùî çàñòàð³ëèìè òà
ïîòðåáóº óòî÷íåííÿ ç óðàõóâàííÿì çàêîíîäàâ÷èõ çì³í, îáóìîâëåíèõ ñó÷àñíèì
åòàïîì ïðîâàäæåííÿ ðåôîðìóâàííÿ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, çîêðåìà,
óòâîðåííÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ùî ñòîñóºòüñÿ áåçïîñåðåäíüî îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ
çä³éñíþâàòè ôóíêö³¿ òåõí³÷íîãî ðåãóëþâàííÿ, òî çàêîíîäàâñòâîì ÷³òêî íå âèçíà÷åíî
òàê³ îðãàíè. Íà íàøó äóìêó, íåîáõ³äíî ðîçìåæîâóâàòè òðè ãðóïè â³äïîâ³äíèõ
îðãàí³â: ïî-ïåðøå, ò³, ÿê³ áåðóòü ó÷àñòü ó ôîðìóâàíí³ äåðæàâíî¿ ïîë³òèêè ó ñôåð³
òåõí³÷íîãî ðåãóëþâàííÿ, òîáòî çä³éñíþþòü íîðìîòâîð÷ó ðîáîòó; ïî-äðóãå, ò³, ÿê³
áåðóòü ó÷àñòü ó ñòàíäàðòèçàö³¿ òà ðîçðîáö³ òåõí³÷íèõ ðåãëàìåíò³â âèðîá³â, ÿê³ º
ïðåäìåòîì òåõí³÷íîãî ðåãóëþâàííÿ ÌÂÑ Óêðà¿íè, òîáòî ó ïðîâàäæåíí³ íàóêîâî-
òåõí³÷íèõ ðîçðîáîê, âèçíà÷åíí³ òà íàóêîâîìó îá´ðóíòóâàíí³ òåõí³÷íèõ õàðàêòåðèñòèê
òàêèõ âèðîá³â òîùî; ïî-òðåòº, ò³, ÿê³ îðãàí³çîâóþòü òà çä³éñíþþòü ïåðåâ³ðêó (ó
ôîðì³ êîíòðîëþ àáî íàãëÿäó) äîòðèìàííÿ â³äïîâ³äíèìè ñóá’ºêòàìè (ïåðåäóñ³ì,
âèðîáíèêàìè, ³íøèìè ñóá’ºêòàìè ãîñïîäàðþâàííÿ) ïîëîæåíü òåõí³÷íèõ ðåãëàìåíò³â.

Òàê, äî ïåðøî¿ ãðóïè îðãàí³â ó ñèñòåì³ ÌÂÑ Óêðà¿íè ïåðåäóñ³ì íàëåæàòü:
öåíòðàëüíèé àïàðàò ÌÂÑ, ãîëîâí³ óïðàâë³ííÿ ÌÂÑ â îáëàñòÿõ òà ì³ñòàõ òîùî.

Ùî ñòîñóºòüñÿ äðóãî¿ ãðóïè îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ
íà çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ, ñëóøíîþ º äóìêà Î.Â. Ñêîðîáà-
ãàòüêî, ÿêà ïðèñâÿòèëà ñâîº äèñåðòàö³éíå äîñë³äæåííÿ ïèòàííÿì àäì³í³ñòðàòèâíî-
ïðàâîâîãî ðåãóëþâàííÿ íàóêîâîãî çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ ñèñòåìè ÌÂÑ
Óêðà¿íè ³ âèçíà÷èëà, ùî ï³ä ñóá’ºêòàìè, ÿê³ çàáåçïå÷óþòü ðåàë³çàö³þ äåðæàâíî¿
ïîë³òèêè ó ñôåð³ íàóêîâî¿ òà íàóêîâî-òåõí³÷íî¿ ä³ÿëüíîñò³ ç ïèòàíü ôóíêö³îíóâàííÿ
ñèñòåìè ÌÂÑ Óêðà¿íè, ñë³ä ðîçóì³òè íàóêîâèõ ïðàö³âíèê³â, íàóêîâî-ïåäàãîã³÷íèõ
ïðàö³âíèê³â, ³íøèõ â÷åíèõ, â³äîì÷³ íàóêîâ³ óñòàíîâè, âèù³ íàâ÷àëüí³ çàêëàäè,
ÿê³ çä³éñíþþòü ó ìåæàõ, ó ïîðÿäêó òà ó ñïîñ³á, âñòàíîâëåí³ çàêîíîäàâñòâîì Óê-

© Samus Yevhen, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).17

160

ðà¿íè, óçãîäæåíó íàóêîâî-îðãàí³çàö³éíó, íàóêîâó, íàóêîâî-òåõí³÷íó, íàóêîâî-
ïåäàãîã³÷íó, åêñïåðòíî-êðèì³íàë³ñòè÷íó òà íàóêîâî-³íôîðìàö³éíó ä³ÿëüí³ñòü,
ñïðÿìîâàíó íà óäîñêîíàëåííÿ ðîáîòè îðãàí³â òà ï³äðîçä³ë³â, ÿê³ íàëåæàòü äî
ñôåðè óïðàâë³ííÿ ÌÂÑ Óêðà¿íè [10, ñ. 119–120].

Îòæå, íàâåäåí³ ñòðóêòóðí³ ï³äðîçä³ëè òà îêðåì³ ïîñàäîâ³ îñîáè ó ñèñòåì³
ÌÂÑ Óêðà¿íè ðåàë³çóþòü ôóíêö³¿ ùîäî çä³éñíåííÿ íàóêîâî-òåõí³÷íîãî îá-
´ðóíòóâàííÿ âèìîã äî õàðàêòåðèñòèêè òèõ âèðîá³â, ÿê³ º ïðåäìåòîì òåõí³÷íîãî
ðåãóëþâàííÿ ÌÂÑ Óêðà¿íè òà ï³äëÿãàþòü çàêð³ïëåííþ ó òåõí³÷íèõ ðåãëàìåíòàõ
ç íàñòóïíèì îáîâ’ÿçêîâèì äîòðèìàííÿì (çàñòîñóâàííÿì) ñóá’ºêòàìè ãîñïîäàðþ-
âàííÿ.

Â³äïîâ³äíî äî ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 8 âåðåñíÿ 2005 ðîêó
¹ 880 “Ïðî ðåîðãàí³çàö³þ âèùèõ íàâ÷àëüíèõ çàêëàä³â òà íàóêîâî-äîñë³äíèõ óñòàíîâ
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ” òà íàêàçó ÌÂÑ Óêðà¿íè â³ä 27 âåðåñíÿ 2005 ðîêó
¹ 827, ç ìåòîþ çä³éñíåííÿ íàóêîâîãî òà íàóêîâî-òåõí³÷íîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³
ñèñòåìè îðãàí³â âíóòð³øí³õ ñïðàâ Óêðà¿íè íà áàç³ Íàóêîâî-äîñë³äíîãî ³íñòèòóòó
ïðîáëåì ç³ çëî÷èíí³ñòþ Íàö³îíàëüíî¿ àêàäåì³¿ âíóòð³øí³õ ñïðàâ Óêðà¿íè, Íàóêîâî-
äîñë³äíîãî ³íñòèòóòó ñïåö³àëüíî¿ òåõí³êè ÌÂÑ Óêðà¿íè òà ³í. áóëî ñòâîðåíî
Äåðæàâíèé íàóêîâî-äîñë³äíèé ³íñòèòóò ÌÂÑ Óêðà¿íè (äàë³ – ÄÍÄ² ÌÂÑ Óêðà¿íè)
[11]. Öåé îðãàí âèêîíóº íèçêó ôóíêö³é, ïîâ’ÿçàíèõ ³ç òåõí³÷íèì ðåãóëþâàííÿì,
çîêðåìà áåðå ó÷àñòü ó ðîçðîáö³ òà âèïðîáóâàíí³ ñïåö³àëüíèõ òåõí³÷íèõ çàñîá³â,
³íøèõ çàñîá³â, ùî âèêîðèñòîâóþòüñÿ ó ä³ÿëüíîñò³ ñèñòåìè ÌÂÑ Óêðà¿íè òîùî.

Çàâåðøàëüíèì åòàïîì òåõí³÷íîãî ðåãóëþâàííÿ º îö³íêà â³äïîâ³äíîñò³, ÿêà
çä³éñíþºòüñÿ òðåòüîþ ãðóïîþ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè. Òàê, îñíîâíà ÷àñòèíà
ïîâíîâàæåíü ó ö³é ñôåð³, çîêðåìà ò³, ùî ðåàë³çóþòüñÿ ó ôîðì³ äåðæàâíîãî íàãëÿäó
òà êîíòðîëþ, ïîêëàäàþòüñÿ íà îðãàíè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè [12].

Êð³ì òîãî, íà ï³äñòàâ³ àíàë³çó äåÿêèõ íîðìàòèâíî-ïðàâîâèõ àêò³â [13; 14; 15;
16] ìîæíà âèä³ëèòè òàêîæ ³íø³ îðãàíè, ÿê³ ò³ºþ ÷è ³íøîþ ì³ðîþ áåðóòü ó÷àñòü
ó çä³éñíåíí³ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ – Åêñïåðòíà ñëóæáà ÌÂÑ, Äåïàð-
òàìåíò äåðæàâíîãî ìàéíà òà ðåñóðñ³â ÌÂÑ, Óïðàâë³ííÿ ðåæèìó òà òåõí³÷íîãî çà-
õèñòó ³íôîðìàö³¿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, Äåïàðòàìåíò ïðåâåíòèâíî¿
ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè òîùî.

Ïîëîæåííÿì ïðî ÌÂÑ Óêðà¿íè [17] òàêîæ ðåãëàìåíòîâàíî, ùî äëÿ ïîãîä-
æåíîãî âèð³øåííÿ ïèòàíü, ùî íàëåæàòü äî êîìïåòåíö³¿ ÌÂÑ, îáãîâîðåííÿ íàéâàæ-
ëèâ³øèõ íàïðÿì³â éîãî ä³ÿëüíîñò³ ó ÌÂÑ ìîæå óòâîðþâàòèñÿ êîëåã³ÿ. Äëÿ
ðîçãëÿäó íàóêîâèõ ðåêîìåíäàö³é òà ïðîâåäåííÿ ôàõîâèõ êîíñóëüòàö³é ç îñíîâíèõ
ïèòàíü ä³ÿëüíîñò³ ó ÌÂÑ ìîæóòü óòâîðþâàòèñÿ ³íø³ ïîñò³éí³ àáî òèì÷àñîâ³ êîí-
ñóëüòàòèâí³, äîðàä÷³ òà ³íø³ äîïîì³æí³ îðãàíè.

Òàêèì ÷èíîì, ó ñèñòåì³ ÌÂÑ Óêðà¿íè îðãàí³çîâàíà çíà÷íà ê³ëüê³ñòü îðãàí³â,
ÿê³ ò³ºþ ÷è ³íøîþ ì³ðîþ áåðóòü ó÷àñòü àáî çä³éñíþþòü ñàìîñò³éíó ðåàë³çàö³þ
îêðåìèõ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ. Òîìó ïîâíîâàæåííÿ ùîäî ðåàë³çàö³¿
ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ ïîêëàäàºòüñÿ íà ê³ëüêà îðãàí³â òà ñòðóêòóðíèõ
ï³äðîçä³ë³â, ùî ä³þòü ó ñèñòåì³ ÌÂÑ Óêðà¿íè. Â³äïîâ³äíî, ïîðÿäîê çä³éñíåííÿ
íèìè òàêèõ ïîâíîâàæåíü âèçíà÷àºòüñÿ ó ð³çíèõ çàêîíîäàâ÷èõ òà ï³äçàêîííèõ
íîðìàòèâíî-ïðàâîâèõ àêòàõ. Íà ïðàêòèö³ òàêà ñèòóàö³ÿ ñòâîðþº ïåâí³ íåäîë³êè ó
ñôåð³ ïðàâîâîãî ðåãóëþâàííÿ. Ó çâ’ÿçêó ç öèì äîö³ëüíèì áóëî á óçàãàëüíèòè
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ïîâíîâàæåííÿ ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ, ùî çä³éñíþºòüñÿ îðãàíàìè ñèñòåìè
ÌÂÑ Óêðà¿íè, â îäíîìó íîðìàòèâíîìó àêò³.

Îñòàíí³ì åëåìåíòîì ó ñòðóêòóð³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó îðãàí³â
ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ íà çä³éñíåííÿ ôóíêö³é òåõí³÷íîãî
ðåãóëþâàííÿ, º êîìïåòåíö³éíèé áëîê. Â³í âêëþ÷àº ôóíêö³¿, ïîâíîâàæåííÿ òà
êîìïåòåíö³þ â³äïîâ³äíèõ îðãàí³â.

Ó íàóêîâ³é ë³òåðàòóð³ íåîäíîðàçîâî ï³ä³éìàëàñü ïðîáëåìà ñï³ââ³äíîøåííÿ
öèõ ïîíÿòü òà âèçíà÷åííÿ çì³ñòîâíî¿ ñôåðè êîæíîãî ç íèõ.

Òàê, íà äóìêó À.Â. Ñîëîíàð, ïîíÿòòÿ çàâäàíü, ïîâíîâàæåíü, ôóíêö³é òà
êîìïåòåíö³¿ ïåðåáóâàþòü ì³æ ñîáîþ ó íåðîçðèâíîìó çâ’ÿçêó. Ó çàâäàííÿõ, ÿê
çàóâàæóº íàóêîâåöü, â³äîáðàæàºòüñÿ ìåòà ôîðìóâàííÿ òà ä³ÿëüíîñò³ äåðæàâíèõ
îðãàí³â òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Ïðîòå áåç ôóíêö³é, çàâäÿêè ÿêèì
ðåàë³çóþòüñÿ ïîñòàâëåí³ ïåðåä îðãàíîì çàâäàííÿ, ìåòà çàëèøàºòüñÿ ëèøå íà ïà-
ïåð³. Òîìó äëÿ âèêîíàííÿ ôóíêö³é êîæíèé îðãàí íàä³ëåíèé ïåâíèì îáñÿãîì
ïîâíîâàæåíü (ñèñòåìîþ ïðàâ òà îáîâ’ÿçê³â). Ó ñâîþ ÷åðãó ñóêóïí³ñòü ïåðåðàõîâàíèõ
ñòðóêòóðíèõ åëåìåíò³â ñêëàäàº ïîíÿòòÿ êîìïåòåíö³¿ [18, ñ. 254].

Ìîæíà ïîãîäèòèñü ³ç äóìêîþ íàóêîâöÿ ç ïðèâîäó âèçíà÷åííÿ ñï³ââ³äíîøåííÿ
â³äïîâ³äíèõ ïîíÿòü. Ïðè öüîìó íåîáõ³äíî óòî÷íèòè, ùî êîìïåòåíö³ÿ âêëþ÷àº
âñþ ñóêóïí³ñòü ïîâíîâàæåíü â³äïîâ³äíîãî îðãàíó, à òàêîæ âèçíà÷àº ïðåäìåò éîãî
â³ääàííÿ.

Òàêèì ÷èíîì, ñï³ââ³äíîøåííÿ ïîíÿòü “ôóíêö³¿”, “ïîâíîâàæåííÿ” òà “êîìïå-
òåíö³ÿ” ïîëÿãàº ó òîìó, ùî ôóíêö³¿ âèçíà÷àþòü ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ â³äïî-
â³äíîãî îðãàíó, ïîâíîâàæåííÿ – âêëþ÷àþòü ñèñòåìó ïðàâ òà îáîâ’ÿçê³â, ÿêèìè
âîëîä³º äåðæàâíèé îðãàí â îáñÿç³, íåîáõ³äíîìó äëÿ âèêîíàííÿ éîãî ôóíêö³é, à
êîìïåòåíö³ÿ, êð³ì óñ³º¿ ñóêóïíîñò³ ïîâíîâàæåíü, îêðåñëþº ïðåäìåò éîãî â³äàííÿ.

Âèçíà÷àþ÷è êîìïåòåíö³þ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè ó ñôåð³ òåõí³÷íîãî
ðåãóëþâàííÿ, íåîáõ³äíî ïåðåäóñ³ì ç’ÿñóâàòè ïðåäìåò ¿õ â³äàííÿ. Â³äïîâ³äíî äî
ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî âèçíà÷åííÿ ñôåð ä³ÿëüíîñò³, â ÿêèõ
öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè çä³éñíþþòü ôóíêö³¿ òåõí³÷íîãî ðåãóëþâàííÿ”
òàêèì ïðåäìåòîì º îõîðîíà ãðîìàäñüêîãî ïîðÿäêó òà çàáåçïå÷åííÿ ãðîìàäñüêî¿
áåçïåêè [19]. Êîìïåòåíö³ÿ â³äïîâ³äíèõ îðãàí³â âèçíà÷àºòüñÿ òàêîæ ïðåäìåòîì
òåõí³÷íîãî ðåãóëþâàííÿ, äî ÿêîãî íàëåæàòü âèçíà÷åííÿ òåõí³÷íèõ âèìîã òà îö³íêà
â³äïîâ³äíîñò³ òàêèõ âèðîá³â, ÿê ï³ðîòåõí³÷í³ âèðîáè, òåõí³÷í³ çàñîáè îõîðîííîãî
ïðèçíà÷åííÿ, ìèñëèâñüêà ³ ñïîðòèâíà âîãíåïàëüíà çáðîÿ, õîëîäíà çáðîÿ òîùî.

Ùî ñòîñóºòüñÿ êîíêðåòíèõ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ, ÿê³ âèêîíóþòü
îðãàíè ñèñòåìè ÌÂÑ Óêðà¿íè, òî çàóâàæèìî, ùî ó íàóêîâ³é ë³òåðàòóð³ ïîíÿòòÿ
“ôóíêö³¿” âèçíà÷àºòüñÿ ÿê îñíîâí³ âçàºìîïîâ’ÿçàí³ íàïðÿìè ä³ÿëüíîñò³, ùî
ðåàë³çóþòüñÿ ÿê îðãàíîì ó ö³ëîìó, òàê ³ éîãî ñòðóêòóðíèìè ï³äðîçä³ëàìè é ïîñà-
äîâèìè îñîáàìè äëÿ äîñÿãíåííÿ çàãàëüíî¿ ìåòè [20, ñ. 94].

Ôóíêö³¿ ó äîñë³äæóâàí³é ñôåð³ äîö³ëüíî ïîä³ëèòè íà òðè ãðóïè (â³äïîâ³äíî
äî ñèñòåìè îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ íà ðåàë³çàö³þ òàêèõ
ôóíêö³é): 1) ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ;
2) âèçíà÷åííÿ, íàóêîâå îá´ðóíòóâàííÿ òà ðîçðîáêà òåõí³÷íèõ õàðàêòåðèñòèê äî
âèðîá³â, ÿê³ º ïðåäìåòîì òåõí³÷íîãî ðåãóëþâàííÿ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè,
ç íàñòóïíèì ¿õ çàêð³ïëåííÿì ó òåõí³÷íèõ ðåãëàìåíòàõ; 3) îö³íêà â³äïîâ³äíîñò³,
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òîáòî ïåðåâ³ðêà äîòðèìàííÿ âèìîã, âèçíà÷åíèõ òåõí³÷íèìè ðåãëàìåíòàìè,
ñóá’ºêòàìè ãîñïîäàðþâàííÿ òà ³íøèìè îñîáàìè.

Äëÿ âèêîíàííÿ êîæíî¿ ç îçíà÷åíèõ ôóíêö³é îðãàíè ñèñòåìè ÌÂÑ Óêðà¿íè
íàä³ëÿþòüñÿ â³äïîâ³äíèìè ïîâíîâàæåííÿìè.

Ñëóøíîþ º ïîçèö³ÿ ².². Äçþáè, ÿêèé îá´ðóíòîâóº äîö³ëüí³ñòü îá’ºäíàííÿ
íàïðÿì³â ä³ÿëüíîñò³ ÌÂÑ ó òðè ãðóïè: 1) îñíîâí³, äî ÿêèõ â³äíåñåíî: à) çàáåçïå-
÷åííÿ áîðîòüáè ç ïðàâîïîðóøåííÿìè òà áåçïîñåðåäíº ðîçêðèòòÿ òÿæêèõ çëî÷èí³â,
ùî ìàþòü ì³æðåã³îíàëüíèé ³ ì³æíàðîäíèé õàðàêòåð àáî âèêëèêàëè øèðîêèé
ãðîìàäñüêèé ðåçîíàíñ; á) çàáåçïå÷åííÿ ä³ÿëüíîñò³ ï³äïîðÿäêîâàíèõ îðãàí³â ùîäî
îõîðîíè ãðîìàäñüêîãî ïîðÿäêó òà çàáåçïå÷åííÿ ãðîìàäñüêî¿ áåçïåêè; â) çàáåçïå-
÷åííÿ ä³ÿëüíîñò³ ï³äïîðÿäêîâàíèõ îðãàí³â ùîäî íàäàííÿ ô³çè÷íèì òà þðèäè÷íèì
îñîáàì àäì³í³ñòðàòèâíèõ ïîñëóã, à â äåÿêèõ âèïàäêàõ – áåçïîñåðåäíº íàäàííÿ
òàêèõ ïîñëóã (ë³öåíçóâàííÿ ïåâíèõ âèä³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, ïîêëàäåíèõ
íà ÌÂÑ Óêðà¿íè; âèäà÷à äîçâîë³â ùîäî îêðåìèõ îá’ºêò³â äîçâ³ëüíî¿ ñèñòåìè òî-
ùî); 2) ðåñóðñí³ (êàäðîâå, ³íôîðìàö³éíå, ïðàâîâå, ìåòîäè÷íå, ô³íàíñîâå, ìàòå-
ð³àëüíî-òåõí³÷íå, ìåäè÷íå òà ³íø³ âèäè çàáåçïå÷åííÿ); 3) óïðàâë³íñüê³ (àíàë³ç,
ïðîãíîçóâàííÿ, ïëàíóâàííÿ, îðãàí³çàö³ÿ, êîîðäèíàö³ÿ, ðåãóëþâàííÿ, êîíòðîëü)
[21, ñ. 10].

Ïîâíîâàæåííÿ ó ñôåð³ ðåàë³çàö³¿ ôóíêö³é òåõí³÷íîãî ðåãóëþâàííÿ íàëåæàòü
äî ïåðøî¿, âèçíà÷åíî¿ íàóêîâöåì, ãðóïè ïîâíîâàæåíü. Ïîâíîâàæåííÿ öåíòðàëüíèõ
îðãàí³â âèêîíàâ÷î¿ âëàäè ó ñôåð³ ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè
ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ âèçíà÷åí³ Çàêîíîì Óêðà¿íè “Ïðî òåõí³÷í³ ðåãëà-
ìåíòè òà îö³íêó â³äïîâ³äíîñò³”.

Òàê, â³äïîâ³äíî äî ñò. 6 öüîãî Çàêîíó, öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè,
ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ:
êîîðäèíóº ä³ÿëüí³ñòü ³ç ðîçðîáëåííÿ òà ïåðåãëÿäó òåõí³÷íèõ ðåãëàìåíò³â ³ ïðîöåäóð
îö³íêè â³äïîâ³äíîñò³; çàòâåðäæóº ïëàí ðîçðîáëåííÿ òåõí³÷íèõ ðåãëàìåíò³â íà
îäèí àáî ê³ëüêà êàëåíäàðíèõ ðîê³â; ïîãîäæóº ïðîºêòè òåõí³÷íèõ ðåãëàìåíò³â ³
ïðîöåäóð îö³íêè â³äïîâ³äíîñò³, ðîçðîáëåí³ â³äïîâ³äíèìè öåíòðàëüíèìè îðãàíàìè
âèêîíàâ÷î¿ âëàäè; âèçíà÷àº ïîðÿäîê ôîðìóâàííÿ òà âåäåííÿ áàçè äàíèõ ïðî òåõ-
í³÷í³ ðåãëàìåíòè ³ ðåºñòðó ïðèçíà÷åíèõ îðãàí³â ³ âèçíàíèõ íåçàëåæíèõ îðãàí³çàö³é
òîùî [22].

Îêðåì³ ç öèõ ïîâíîâàæåíü çíàéøëè ñâîº â³äîáðàæåííÿ ó ïðàâîâèõ àêòàõ,
ùî ðåãëàìåíòóþòü ä³ÿëüí³ñòü îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè. Çîêðåìà, â³äïîâ³äíî
äî Ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ ïðî
Íàö³îíàëüíó ïîë³ö³þ” [12] äî ïîâíîâàæåíü Íàö³îíàëüíî¿ ïîë³ö³¿ â³äíåñåíî: ïðî-
âàäæåííÿ ïðåâåíòèâíî¿ òà ïðîô³ëàêòè÷íî¿ ä³ÿëüíîñò³, ñïðÿìîâàíî¿ íà çàïîá³ãàííÿ
â÷èíåííþ ïðàâîïîðóøåíü; âæèòòÿ çàõîä³â ³ç âèÿâëåííÿ êðèì³íàëüíèõ, àäì³í³ñòðà-
òèâíèõ ïðàâîïîðóøåíü; ïðèïèíåííÿ âèÿâëåíèõ êðèì³íàëüíèõ òà àäì³í³ñòðàòèâíèõ
ïðàâîïîðóøåíü; ó÷àñòü ó âèçíà÷åíí³ îñíîâíèõ íàïðÿì³â ðîçâèòêó íàóêè ³ îñâ³òè
ç ïèòàíü ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿, â îðãàí³çàö³¿ òà ïðîâåäåíí³ â³äïîâ³äíèõ
íàóêîâî-äîñë³äíèõ, äîñë³äíî-êîíñòðóêòîðñüêèõ, êðèì³íîëîã³÷íèõ ³ ñîö³îëîã³÷íèõ
äîñë³äæåíü, à òàêîæ ó âïðîâàäæåíí³ ¿õ ðåçóëüòàò³â â îñâ³òí³é ïðîöåñ òà ïðàêòè÷íó
ä³ÿëüí³ñòü; ðîçðîáêà ïðîïîçèö³é ùîäî çàêð³ïëåííÿ ó â³äïîâ³äíèõ íîðìàòèâíî-
ïðàâîâèõ àêòàõ òà òåõí³÷í³é äîêóìåíòàö³¿ (êîíñòðóêòîðñüê³é, òåõíîëîã³÷í³é,
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ïðîãðàìí³é äîêóìåíòàö³¿, òåõí³÷íèõ óìîâàõ, äîêóìåíòàõ ³ç ñòàíäàðòèçàö³¿ òà ñåðòè-
ô³êàö³¿, ³íñòðóêö³ÿõ) îáîâ’ÿçêîâèõ óìîâ ó ãàëóç³ òåõí³÷íîãî ðåãóëþâàííÿ ùîäî
ïðîäóêö³¿, íåîáõ³äíî¿ äëÿ ïîòðåá Íàö³îíàëüíî¿ ïîë³ö³¿, à òàêîæ îðãàí³çàö³ÿ
ïðîâåäåííÿ òåõí³÷íî¿ åêñïåðòèçè òà ï³äãîòîâêè âèñíîâê³â ùîäî ÿêîñò³ ïðîöåñ³â
ïðîºêòóâàííÿ, âèðîáíèöòâà, áóä³âíèöòâà, ìîíòàæó, íàëàãîäæåííÿ, åêñïëóàòàö³¿,
çáåð³ãàííÿ, ïåðåâåçåííÿ, ðåàë³çàö³¿ òà óòèë³çàö³¿ çàçíà÷åíî¿ ïðîäóêö³¿ òîùî.

Ó ñòðóêòóð³ ÄÍÄ² ÌÂÑ Óêðà¿íè ôóíêö³îíóþòü: íàóêîâî-äîñë³äíà ëàáî-
ðàòîð³ÿ ñïåö³àëüíîãî òðàíñïîðòó òà ôîðìåíîãî îäÿãó, íàóêîâî-äîñë³äíà ëàáîðàòîð³ÿ
ñïåö³àëüíèõ òåõí³÷íèõ çàñîá³â, íàóêîâî-äîñë³äíà ëàáîðàòîð³ÿ êðèì³íàë³ñòè÷íî¿ òà
ñïåö³àëüíî¿ òåõí³êè, ëàáîðàòîð³ÿ ñåðòèô³êàö³¿ ðó÷íî¿ âîãíåïàëüíî¿ çáðî¿ òà ñïå-
ö³àëüíèõ çàñîá³â ñàìîçàõèñòó. Äî ¿õ îñíîâíèõ ôóíêö³é íàëåæèòü: ðîçðîáëåííÿ çà-
ñîá³â ³ ñèñòåì çâ’ÿçêó; ïðîâåäåííÿ ñï³ëüíî ç ï³äïðèºìñòâàìè-âèðîáíèêàìè âèïðî-
áóâàíü òà äîñë³äíî¿ åêñïëóàòàö³¿ íîâî¿ òåõí³êè, ùî âèïóñêàºòüñÿ ñåð³éíî, ðîçðîá-
ëåííÿ ïðîãðàì ³ ìåòîäèê âèïðîáóâàíü; ïðîâåäåííÿ íà çàìîâëåííÿ ñòðóêòóðíèõ
ï³äðîçä³ë³â ÌÂÑ àáî æ ³í³ö³àòèâíî äîñë³äíî-êîíñòðóêòîðñüêèõ òà íàóêîâî-äîñë³äíèõ
ðîá³ò ç³ ñòâîðåííÿ íîâèõ àáî ìîäåðí³çàö³¿ ç ìåòîþ âäîñêîíàëåííÿ òàêòèêî-òåõí³÷íèõ
õàðàêòåðèñòèê íàÿâíèõ çðàçê³â îçáðîºííÿ òà ñïåö³àëüíèõ çàñîá³â òîùî.

Òàêèì ÷èíîì, ñèñòåìà ÌÂÑ Óêðà¿íè íàä³ëåíà øèðîêèì êîëîì ïîâíîâàæåíü
ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ. Îäíàê â³äïîâ³äí³ ïîâíîâàæåííÿ çàêð³ïëåí³ ó
ê³ëüêîõ ïðàâîâèõ àêòàõ, ùî çóìîâëþº ïåâíó ¿õ íåâïîðÿäêîâàí³ñòü. Ó çâ’ÿçêó ç
öèì íåîáõ³äíî ñèñòåìàòèçóâàòè ïîâíîâàæåííÿ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè
â³äïîâ³äíî äî íàïðÿì³â ¿õ ä³ÿëüíîñò³ – ôóíêö³é ó ò³é ÷è ³íø³é ñôåð³.

Íà ï³äñòàâ³ ïðîâåäåíîãî íàóêîâî-ïðàâîâîãî àíàë³çó àäì³í³ñòðàòèâíî-ïðàâîâèé
ñòàòóñ îðãàí³â ñèñòåìè ÌÂÑ Óêðà¿íè, óïîâíîâàæåíèõ íà çä³éñíåííÿ ôóíêö³é
òåõí³÷íîãî ðåãóëþâàííÿ, ìîæíà âèçíà÷èòè ÿê çàêð³ïëåíó ó àêòàõ àäì³í³ñòðàòèâíîãî
çàêîíîäàâñòâà ñèñòåìó ïîâíîâàæåíü, ÿêèìè íàä³ëÿþòüñÿ ñòðóêòóðí³ ï³äðîçä³ëè
òà îêðåì³ îðãàíè ñèñòåìè ÌÂÑ Óêðà¿íè, ç ìåòîþ îõîðîíè ãðîìàäñüêîãî ïîðÿäêó
òà çàáåçïå÷åííÿ ãðîìàäñüêî¿ áåçïåêè øëÿõîì ó÷àñò³ ó ôîðìóâàíí³ òà ðåàë³çàö³¿
äåðæàâíî¿ ïîë³òèêè ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ, ðîçðîáö³ òåõí³÷íèõ ðåãëàìåíò³â
òà îö³íö³ â³äïîâ³äíîñò³ âèðîá³â, ÿê³ íàëåæàòü äî ïðåäìåòà òåõí³÷íîãî ðåãóëþâàííÿ
ñèñòåìè ÌÂÑ Óêðà¿íè.
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ADMINISTRATIVE AND LEGAL STATUS OF THE BODIES OF THE 
SYSTEM OF THE MINISTRY OF INTERNAL AFFAIRS OF UKRAINE 

AUTHORIZED FOR CARRYING OUT TECHNICAL REGULATION 
FUNCTIONS

The article is devoted to studying the administrative and legal status of bodies
of the system of the Ministry of Internal Affairs of Ukraine authorized to carry out
functions of technical regulation. Under the author’s definition of this concept should
be understood the system of powers, fixed in the acts of administrative legislation,
which are assigned to the structural subdivisions and separate bodies of MIA of
Ukraine system, with the purpose of their realization of public order protection and
provision of public safety by means of participation in forming and realization of the
state policy in the sphere of technical regulation, development of technical regulations
and conformity assessment of products, which belong to the subject of technical
regulation of MIA of Ukraine.

For elemental characteristics of administrative and legal status of the approach
based on grouping elements for blocks, intended, structural and organizational, of
competence. Thus, the target block reflects the goals and objectives that a particular
entity implements when entering into administrative legal relations on technical
regulation; structural-organizational block indicates the structural subdivisions, which

© Samus Yevhen, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).17

167

are entrusted with the implementation of administrative authorities in this area, or
defines the organizational structure of the Ministry of Internal Affairs of Ukraine
(therefore, this structural element inherent only in legal entities, primarily state
bodies and local self-government); the competence block forms the basis of the
administrative and legal status and includes the functions performed by the bodies of
the system of the Ministry of Internal Affairs of Ukraine, entering into administrative
legal relations in the sphere of technical regulation, and the system of rights and
obligations (powers) by which they are assigned to the extent necessary for the
performance of their respective functions.

It is substantiated that the functions in the field of technical regulation can be
divided into three groups: 1) formation of state policy in the sphere of technical
regulation; 2) definition, scientific substantiation and development of technical
characteristics of products that are subject to technical regulation by bodies of the
Ministry of Internal Affairs of Ukraine with their further fixation in technical
regulations; 3) conformity assessment, i.e. verification of compliance with requirements
determined by technical regulations, economic entities and other persons.

It was noted that the main purpose of the MIA of Ukraine system bodies
performing the functions of technical regulation is to ensure public safety and order,
which means ensuring the safety of products that are the subject of technical regulation
of these bodies, in particular, pyrotechnics, technical means of security, special personal
protective equipment and active defense, hunting and sport firearms, ammunition,
and others.

Keywords: administrative legal status, technical regulation functions,
administrative legal personality, subjects of legal relations.
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Òêà÷óê Ñåðã³é Ïåòðîâè÷,
àñï³ðàíò Õìåëüíèöüêîãî óí³âåðñèòåòó

óïðàâë³ííÿ òà ïðàâà, ì. Õìåëüíèöüêèé, Óêðà¿íà
ORCID ID 0000-0002-5102-4446

ÏÓÁË²×Í² ÇÀÊÓÏ²ÂË² Â ÓÊÐÀ¯Í²: ÏÐÀÂÎÂÈÉ ÀÍÀË²Ç
ÍÎÂÎÂÂÅÄÅÍÜ Ó ×ÈÍÍÎÌÓ ÇÀÊÎÍÎÄÀÂÑÒÂ²

Ó ñòàòò³ çä³éñíåíî íàóêîâî îá´ðóíòîâàíèé ïðàâîâèé àíàë³ç íîâîââåäåíü ó
÷èííîìó çàêîíîäàâñòâ³ ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³, çã³äíî ç ÿêèìè
âíîñÿòüñÿ çì³íè äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â, â³äïîâ³äíî äî ÿêèõ çàïðîâàäæóºòüñÿ
íîâèé ï³äõ³ä äî îðãàí³çàö³¿ çàêóï³âåëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³. Íàãîëîøåíî, ùî
íîâà ðåäàêö³ÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” íå ïîâíîþ ì³ðîþ â³äïîâ³äàº
âèìîãàì ÷èííîãî çàêîíîäàâñòâà, ÿê ³ îêðåì³ íîðìè íå ïîâí³ñòþ â³äïîâ³äàþòü
êîíñòèòóö³éíèì ïðèíöèïàì âåðõîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ïðàâîâîþ
äåðæàâîþ, çã³äíî ç Êîíñòèòóö³ºþ Óêðà¿íè, à òàêîæ íå âðàõîâóþòü ïðàâîâî¿
ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: çàêóï³âë³, ïóáë³÷í³ çàêóï³âë³, òåíäåð, çàìîâëåííÿ, ïðàâîâå
çàáåçïå÷åííÿ, çàêîíîäàâñòâî.

Ó ñó÷àñíèõ óìîâàõ ãàðìîí³çàö³¿ ÷èííîãî çàêîíîäàâñòâà ç Äèðåêòèâàìè
ªâðîïåéñüêîãî Ñîþçó ç ïèòàíü çàêóï³âåëü, â³äïîâ³äíî äî âçÿòèõ Óêðà¿íîþ íà
ñåáå ì³æíàðîäíèõ çîáîâ’ÿçàíü çã³äíî ç Óãîäîþ ïðî àñîö³àö³ºþ ç ªâðîïåéñüêèì
Ñîþçîì, ó ðàìêàõ âèêîíàííÿ ÿêî¿ ñõâàëåíî Äîðîæíþ êàðòó, äå ïåðåäáà÷åí³
îñíîâí³ íàïðÿìè ðåàë³çàö³¿ ðåôîðìè ïóáë³÷íèõ çàêóï³âåëü, çà ÿêèìè çä³éñíþºòüñÿ
âèêîíàííÿ çàõîä³â, çîêðåìà, çàõîäó ç àäàïòàö³¿ çàêîíîäàâñòâà äî ïðàâèë ªâðî-
ïåéñüêîãî Ñîþçó (äàë³ – ªÑ) çã³äíî ç ïîëîæåííÿìè ãëàâè 8 Óãîäè ïðî àñîö³àö³þ
ç ªÑ òà äîäàòê³â XXI-B, XXI-C, XXI-D, XXI-E äî íå¿, 19 âåðåñíÿ 2019 ðîêó áóâ
ïðèéíÿòèé Çàêîí Óêðà¿íè ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè
“Ïðî ïóáë³÷í³ çàêóï³âë³” òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäî-
ñêîíàëåííÿ ïóáë³÷íèõ çàêóï³âåëü” [1].

Çàçíà÷åíèì Çàêîíîì ðîáëÿòüñÿ çì³íè äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â, â³ä-
ïîâ³äíî äî ÿêèõ, ç îãëÿäó íà çì³ñò, çàïðîâàäæóºòüñÿ íîâèé ï³äõ³ä äî îðãàí³çàö³¿
çàêóï³âåëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³. Îäíàê, íà íàøó äóìêó, íàáóòòÿ ÷èííîñò³
öèìè ïîëîæåííÿìè, íå ïîâíîþ ì³ðîþ â³äïîâ³äàº âèìîãàì ÷èííîãî çàêîíîäàâñòâà,
ùî, ó ñâîþ ÷åðãó, ìîæå ïðèçâåñòè äî óñêëàäíåííÿ ïðàâîçàñòîñóâàííÿ òà ïåâíèõ
þðèäè÷íèõ êîë³ç³é. Òîìó çáåð³ãàº àêòóàëüí³ñòü ïðîáëåìà âäîñêîíàëåííÿ àäì³í³-
ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ â³äíîñèí ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³,
ïîøóê íîâèõ ìîäåëåé òàêîãî çàáåçïå÷åííÿ.

Ñë³ä çàçíà÷èòè, ùî äîñë³äæåííþ îêðåìèõ àñïåêò³â ó ñôåð³ ïóáë³÷íèõ
(äåðæàâíèõ) çàêóï³âåëü ð³çíîãî ÷àñó áóëî ïðèñâÿ÷åíî íèçêó ïðàöü, òàêèõ ÿê:

© Tkachuk Serhii, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).18

169

À.Ì. Áðîâä³é, ².Â. Âëÿëüêî, Ê.Þ. Âîäîëàñêîâà, Í.Â. Ãîëîâêî, À.Ì. Äîâáåíêî,
Ì.Þ. Äîâãàíü, Î.Â. ²íüøèíà, Ê ª. Êðèùåíêî, Â.Ì. Íîâàêîâåöü, Þ.Î. Îâðàìåöü,
Ì.Â. Îñòàïþê, Þ.². Ïèâîâàð, Í.Ï. Ñåë³âàíîâà, À.Î. Ñîøíèêîâ, Î.Ã. Òóð÷åíêî,
Í.Þ. Öèáóëüíèê òîùî. Îäíàê âðàõîâóþ÷è ïîñò³éí³ çì³íè â ÷èííîìó çàêîíîäàâñòâ³
â çàçíà÷åí³é ñôåð³ (ó òîìó ÷èñë³, ï³ñëÿ ñõâàëåííÿ çàçíà÷åíîãî Çàêîíó), öÿ
ïðîáëåìàòèêà íàðàç³ çàëèøàºòüñÿ â³äêðèòîþ. Óêàçàíå âèùå ñâ³ä÷èòü ïðî
àêòóàëüí³ñòü ö³º¿ ñòàòò³, ìåòîþ íàïèñàííÿ ÿêî¿ º çä³éñíåííÿ ïðàâîâîãî íàóêîâî
îá´ðóíòîâàíîãî àíàë³çó íîâîââåäåíü ó ÷èííîìó çàêîíîäàâñòâ³ ó ñôåð³ ïóáë³÷íèõ
çàêóï³âåëü â Óêðà¿í³.

Îòæå, ÿê óæå áóëî çàçíà÷åíî âèùå, 19.10.2019 áóëî îïóáë³êîâàíî ó “Ãîëîñ³
Óêðà¿íè” â³ä 19.10.2019 ¹ 200 òà íà îô³ö³éíîìó ñàéò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè
Çàêîí Óêðà¿íè â³ä 19.09.2019 ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè
“Ïðî ïóáë³÷í³ çàêóï³âë³” òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäî-
ñêîíàëåííÿ ïóáë³÷íèõ çàêóï³âåëü”, ÿêèé, â³äïîâ³äíî äî Ïðèê³íöåâèõ òà ïåðåõ³äíèõ
ïîëîæåíü, íàáðàâ ÷èííîñò³ ç äíÿ, íàñòóïíîãî ï³ñëÿ äíÿ éîãî îïóáë³êóâàííÿ (òîáòî
ç 20.10.2019), îäíàê óïðîâàäæóºòüñÿ ÷åðåç ø³ñòü ì³ñÿö³â â³ä äíÿ éîãî îïóáë³êóâàííÿ
(òîáòî ï³ñëÿ 19.04.2020), êð³ì ðîçä³ëó VI (“Ïðîöåäóðà òîðã³â ç îáìåæåíîþ ó÷àñòþ”),
ÿêèé ââîäèòüñÿ â ä³þ ÷åðåç 12 ì³ñÿö³â â³ä äíÿ éîãî îïóáë³êóâàííÿ (òîáòî ï³ñëÿ
19.10.2020) [1].

Âàðòî êîíñòàòóâàòè, ùî ðåòåëüíèé àíàë³ç íîâîãî çàêîíó ó ñôåð³ ïóáë³÷íèõ
çàêóï³âåëü äàº ï³äñòàâè ñòâåðäæóâàòè, ùî âíåñåí³ çì³íè îõîïëþþòü ïðàêòè÷íî
êîæíó ñòàòòþ ñòàðî¿ ðåäàêö³¿ Çàêîíó 2015 ðîêó (Çàêîí Óêðà¿íè “Ïðî ïóáë³÷í³
çàêóï³âë³” â³ä 25 ãðóäíÿ 2015 ðîêó ¹ 922-VIII) [2], òîáòî çã³äíî ç íîâèì Çàêîíîì
âèêëàäåíî íîâó ðåäàêö³þ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” íà çàì³íó ðå-
äàêö³¿ 2015 ðîêó (âíåñåí³ ïðàâêè ÿê òåõí³÷íîãî, òàê ³ íîðìîïðîåêòóâàëüíîãî õà-
ðàêòåðó).

Ñåðåä îñíîâíèõ çì³í âàðòî âèîêðåìèòè òàê³. Òàê, çîêðåìà, ïåðåäáà÷àºòüñÿ:
– ìîæëèâ³ñòü âèïðàâëåííÿ ó÷àñíèêîì íåâ³äïîâ³äíîñò³ â ³íôîðìàö³¿

(äîêóìåíòàõ), ùî ïîäàí³ íèì ó ñâî¿é òåíäåðí³é ïðîïîçèö³¿, ÿê³ áóëè âèÿâëåí³ çà-
ìîâíèêîì ï³ñëÿ ðîçêðèòòÿ òåíäåðíèõ ïðîïîçèö³é, óïðîäîâæ 24 ãîäèí ç ÷àñó
ðîçì³ùåííÿ çàìîâíèêîì ó åëåêòðîíí³é ñèñòåì³ çàêóï³âåëü ïîâ³äîìëåííÿ ç âèìîãîþ
ïðî óñóíåííÿ òàêèõ íåâ³äïîâ³äíîñòåé;

– íîâ³ ï³äõîäè äî îñêàðæåííÿ ïðîöåäóð çàêóï³âåëü, à ñàìå: íîâ³ ïðàâèëà
ùîäî ïîäà÷³ ñêàðãè òà ïîâåðíåííÿ ¿¿ îïëàòè ó÷àñíèêîâ³, à òàêîæ âñòàíîâëþºòüñÿ
çàáîðîíà ùîäî ñêàñóâàííÿ òåíäåðó ÷è âèçíàííÿ éîãî òàêèì, ùî íå â³äáóâñÿ,
çàìîâíèêîì ï³ä ÷àñ ðîçãëÿäó ñêàðãè íà öåé òåíäåð îðãàíîì îñêàðæåííÿ; çì³íà
ï³äõîä³â äî îðãàí³çàö³¿ çàêóï³âåëüíî¿ ä³ÿëüíîñò³, çîêðåìà: îðãàí³çàö³ºþ òà ïðîâå-
äåííÿì ïðîöåäóð çàêóï³âåëü/ñïðîùåíèõ çàêóï³âåëü áóäóòü çàéìàòèñÿ óïîâíîâàæåí³
îñîáè çàìîâíèêà. Êð³ì òîãî, îðãàí³çàö³ºþ òà ïðîâåäåííÿì ïðîöåäóð çàêóï³âåëü
ìîæå çàéìàòèñÿ òåíäåðíèé êîì³òåò, àëå âèêëþ÷íî äî ê³íöÿ 2021 ðîêó. Òàêîæ
çàìîâíèê ìîæå ïåðåäàòè ïðîâåäåííÿ ñâî¿õ ïðîöåäóð çàêóï³âåëü (çàêóï³âåëü çà
ðàìêîâèìè óãîäàìè) äî öåíòðàë³çîâàíèõ çàêóï³âåëüíèõ îðãàí³çàö³é;

– íîâèé ³íñòðóìåíò â åëåêòðîíí³é ñèñòåì³ çàêóï³âåëü, ÿêèé äîçâîëÿº âèÿâèòè
àâòîìàòè÷íî (çà íàïåðåä çàäàíèìè ïàðàìåòðàìè) åëåêòðîííîþ ñèñòåìîþ çàêóï³âåëü
àíîìàëüíî íèçüêó ö³íó òåíäåðíî¿ ïðîïîçèö³¿ òà çâåðòàº óâàãó çàìîâíèêà íà ³ñíóâàííÿ
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â³äïîâ³äíîãî ðèçèêó. Çàìîâíèê â òàêîìó âèïàäêó ìàº îòðèìàòè îá´ðóíòóâàííÿ
â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ ùîäî àíîìàëüíî íèçüêî¿ ö³íè éîãî òåíäåðíî¿
ïðîïîçèö³¿, à çà â³äñóòíîñò³ òàêîãî îá´ðóíòóâàííÿ (÷è íåäîñòàòíüî¿ àðãóìåíòàö³¿)
â³äõèëèòè òåíäåðíó ïðîïîçèö³þ òàêîãî ó÷àñíèêà; ââåäåííÿ íîâîãî âèäó çàêóï³â-
ë³ – ñïðîùåíà çàêóï³âëÿ, ïîðÿäîê çä³éñíåííÿ ÿêî¿ ðîçïîâñþäæóºòüñÿ íà çàêóï³âë³
òîâàð³â, ðîá³ò ³ ïîñëóã, âàðò³ñòü ÿêèõ äîð³âíþº àáî ïåðåâèùóº 50 òèñÿ÷ ãðèâåíü
òà º ìåíøîþ â³ä âàðòîñò³, ùî âñòàíîâëåíà â ïóíêòàõ 1 ³ 2 ÷àñòèíè ïåðøî¿ ñòàòò³
3 Çàêîíó;

– ðîçøèðåííÿ ïåðåë³êó êîíêóðåíòíèõ ïðîöåäóð çàêóï³âåëü. Òàê, îêð³ì
ïðîöåäóðè â³äêðèòèõ òîðã³â òà êîíêóðåíòíîãî ä³àëîãó, çàìîâíèê ìîæå çàñòîñîâóâàòè
ïðîöåäóðó òîðã³â ç îáìåæåíîþ ó÷àñòþ. Öÿ ïðîöåäóðà çàñòîñîâóºòüñÿ, ÿêùî òîâàðè,
ðîáîòè ÷è ïîñëóãè âíàñë³äîê ¿õ ñêëàäíîãî àáî ñïåö³àë³çîâàíîãî õàðàêòåðó ìîæóòü
áóòè çàïðîïîíîâàí³ îáìåæåíîþ ê³ëüê³ñòþ ó÷àñíèê³â, ÿê³ ïîòðåáóþòü îáîâ’ÿçêîâî¿
ïîïåðåäíüî¿ ïåðåâ³ðêè êâàë³ô³êàö³¿, òà ¿õ âàðò³ñòü äîð³âíþº àáî ïåðåâèùóº äëÿ
òîâàð³â òà ïîñëóã 133 òèñÿ÷ ºâðî, äëÿ ðîá³ò – 5150 òèñÿ÷;

– çì³íà ï³äõîäó äî âèçíà÷åííÿ êðèòåð³¿â îö³íêè òåíäåðíèõ ïðîïîçèö³é. Òàê,
ïðè çàêóï³âë³ áóäü-ÿêèõ òîâàð³â, ðîá³ò ³ ïîñëóã ìîæóòü áóòè çàñòîñîâàí³ àëüòåð-
íàòèâí³ êðèòåð³¿ îö³íêè: ö³íà; ö³íà/âàðò³ñòü æèòòºâîãî öèêëó ðàçîì ç ³íøèìè
êðèòåð³ÿìè îö³íêè; âàðò³ñòü æèòòºâîãî öèêëó; äëÿ ïëàíóâàííÿ çàêóï³âåëü òà
ï³äãîòîâêè äî ïðîâåäåííÿ ïðîöåäóð çàêóï³âåëü íàäàííÿ ïðàâà çàìîâíèêó ïðîâîäèòè
ïîïåðåäí³ ðèíêîâ³ êîíñóëüòàö³¿ ç ìåòîþ àíàë³çó ðèíêó, ó òîìó ÷èñë³ çàïèòóâàòè
é îòðèìóâàòè ðåêîìåíäàö³¿ òà ³íôîðìàö³þ â³ä ñóá’ºêò³â ãîñïîäàðþâàííÿ; íàäàííÿ
ìîæëèâîñò³ çàìîâíèêó óêëàäàòè îäèí äîãîâ³ð ïðî çàêóï³âëþ ³ç ïåðåìîæöåì çàêó-
ï³âë³ äåê³ëüêîõ (óñ³õ) ëîò³â â ìåæàõ ºäèíî¿ ïðîöåäóðè çàêóï³âë³; ïåâíà òðàíñôîð-
ìàö³ÿ ïåðåãîâîðíî¿ ïðîöåäóðè çàêóï³âë³ øëÿõîì óòî÷íåííÿ ïîðÿäêó ïðîâåäåííÿ
ïåðåãîâîð³â òà ïåðåãëÿäó ï³äñòàâ ¿¿ çàñòîñóâàííÿ; íàäàííÿ ïðàâà çàìîâíèêó
â³äõèëÿòè òåíäåðíó ïðîïîçèö³þ ó÷àñíèêà, ÿêèé íå âèêîíàâ ñâî¿õ çîáîâ’ÿçàíü
ïåðåä íèì çà ðàí³øå óêëàäåíèì äîãîâîðîì ïðî çàêóï³âëþ;

– äåòàëüíà ðåãëàìåíòàö³ÿ âèêîðèñòàííÿ òåõí³÷íèõ ñïåöèô³êàö³é äî ïðåäìåòà
çàêóï³âë³, ó ÿêèõ âèçíà÷àþòüñÿ õàðàêòåðèñòèêè òîâàð³â (ïîñëóã, ðîá³ò), ÷åðåç
ñóêóïí³ñòü óñ³õ ¿õ òåõí³÷íèõ óìîâ; ðîçøèðåííÿ ïåðåë³êó êâàë³ô³êàö³éíèõ êðèòåð³¿â,
ÿê³ âèìàãàþòüñÿ çàìîâíèêîì â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ (ç’ÿâëÿºòüñÿ âèìîãà
ùîäî íàÿâíîñò³ ô³íàíñîâî¿ ñïðîìîæíîñò³, ÿêà ï³äòâåðäæóºòüñÿ ô³íàíñîâîþ
çâ³òí³ñòþ); âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ äëÿ êåð³âíèê³â çàìîâíèê³â çà íåâèêî-
íàííÿ âèìîã Çàêîíó òà çà óêëàäåííÿ äîãîâîðó ïðî çàêóï³âëþ äî/áåç ïðîâåäåííÿ
çàêóï³âåëü òîùî.

Ïðîâåäåíèé àíàë³ç çàçíà÷åíèõ çì³í äàº çðîáèòè âèñíîâîê, ùî: ïî-ïåðøå, íîâèé
Çàêîí áàãàòî â ÷îìó äóáëþº ïîëîæåííÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”
2015 ð. [2] òà íå ïåðåäáà÷àº êàðäèíàëüíèõ çì³í ó çä³éñíåíí³ öèõ çàêóï³âåëü. Ôàêòè÷íî,
îñíîâíèìè íîâåëàìè º ñêàñóâàííÿ â ìàéáóòíüîìó ³íñòèòóòó òåíäåðíèõ êîì³òåò³â,
ìîæëèâîñò³ çä³éñíåííÿ çàêóï³âåëü ÷åðåç öåíòðàë³çîâàí³ çàêóï³âåëüí³ îðãàí³çàö³¿,
çàïðîâàäæåííÿ íîâèõ ïðîöåäóð çàêóï³âë³ (ñïðîùåíî¿ çàêóï³âë³, òîðã³â ³ç îáìåæåíîþ
ó÷àñòþ), åëåêòðîííîãî êàòàëîãó, êðèòåð³þ îö³íêè òåíäåðíèõ ïðîïîçèö³é çà âàðò³ñòþ
æèòòºâîãî öèêëó òîùî. Ç îãëÿäó íà öå, ââàæàºìî, ùî á³ëüø ëîã³÷íèì áóëî á ðåàë³çó-
âàòè âêàçàí³ íîâåëè øëÿõîì âíåñåííÿ çì³í äî ÷èííîãî Çàêîíó “Ïðî ïóáë³÷í³ çàêóï³âë³”
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2015 ð. [2], à íå âèêëàäàòè éîãî ó íîâ³é ðåäàêö³¿, ùî, ó ñâîþ ÷åðãó, ïîëåãøèëî á
çàñòîñóâàííÿ íîðì çàìîâíèêàìè òà ó÷àñíèêàìè ïðîöåäóðè çàêóï³âë³.

Ïî-äðóãå, íèçêà ïîëîæåíü íîâîãî Çàêîíó íå â³äïîâ³äàþòü êîíñòèòóö³éíèì
ïðèíöèïàì âåðõîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ÿê ïðàâîâî¿ äåðæàâè,
çã³äíî ç³ ñòàòòÿìè 1 òà 8 Êîíñòèòóö³¿ Óêðà¿íè [3], à òàêîæ íå âðàõîâóþòü ïðàâîâî¿
ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè, ó ð³øåííÿõ ÿêîãî íåîäíîðàçîâî íàãîëîøó-
âàëîñÿ, ùî âèçíà÷àëüíèìè åëåìåíòàìè âåðõîâåíñòâà ïðàâà º ïðèíöèïè ïðàâîâî¿
âèçíà÷åíîñò³, ÿñíîñò³ é íåäâîçíà÷íîñò³ ïðàâîâî¿ íîðìè, îñê³ëüêè ³íøå íå ìîæå
çàáåçïå÷èòè ¿¿ îäíàêîâå çàñòîñóâàííÿ, íå âèêëþ÷àº íåîáìåæåíîñò³ òðàêòóâàííÿ ó
ïðàâîçàñòîñîâí³é ïðàêòèö³ ³ íåìèíó÷å ïðèçâîäèòü äî ñâàâîë³ [4; 5; 6].

Òàê, íàïðèêëàä, ó ñòàòò³ 1 íîâîãî Çàêîíó íàâåäåíî ïåðåë³ê îñ³á, ÿê³ ââàæàòüñÿ
÷ëåíàìè ñ³ì’¿, çà óìîâè ¿õ ïîñò³éíîãî ïðîæèâàííÿ ðàçîì ³ç ïîâ’ÿçàíîþ îñîáîþ. Äî
òàêèõ îñ³á, çîêðåìà, â³äíåñåíî ïîäðóææÿ. Ïðîòå âîäíî÷àñ, çã³äíî ç ÷. 2 ñò. 2 Ñ³ìåéíîãî
êîäåêñó Óêðà¿íè [7], ïîäðóææÿ ââàæàºòüñÿ ñ³ì’ºþ ³ òîä³, êîëè äðóæèíà òà ÷îëîâ³ê ó
çâ’ÿçêó ç íàâ÷àííÿì, ðîáîòîþ, ë³êóâàííÿì, íåîáõ³äí³ñòþ äîãëÿäó çà áàòüêàìè, ä³òüìè
òà ç ³íøèõ ïîâàæíèõ ïðè÷èí íå ïðîæèâàþòü ñï³ëüíî. Äî òîãî æ, íå çîâñ³ì êîðåêòíî
ó çàêîíîäàâ÷îìó àêò³ âèêîðèñòîâóâàòè çìåíøóâàëüíî-ëàñêàâ³ êîíñòðóêö³¿ “ä³äóñ³”, “áà-
áóñ³”, çàì³ñòü çàêð³ïëåíèõ ó Ñ³ìåéíîìó êîäåêñ³ Óêðà¿íè [7], Öèâ³ëüíîìó êîäåêñ³
Óêðà¿íè [8] òà Çàêîí³ Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóïö³¿” [9] ïîíÿòü “ä³ä” “áàáà”.

Òàêîæ ó ñò. 2 íîâîãî Çàêîíó âèçíà÷åíî îêðåì³ îçíàêè  ïåâíèõ þðèäè÷íèõ
îñ³á (ÿê çàìîâíèê³â), çîêðåìà: “îðãàíè äåðæàâíî¿ âëàäè ÷è îðãàíè ì³ñöåâîãî
ñàìîâðÿäóâàííÿ âîëîä³þòü á³ëüø³ñòþ ãîëîñ³â ó âèùîìó îðãàí³ óïðàâë³ííÿ”, “îðãà-
íàì äåðæàâíî¿ êëàäè, îðãàíàì âëàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îðãàíàì
ì³ñöåâîãî ñàìîâðÿäóâàííÿ íàëåæèòü ÷àñòêà ó ñòàòóòíîìó êàï³òàë³” [1]. Ñë³ä çàóâà-
æèòè, ùî âêàçàíå ñóïåðå÷èòü ÿê Öèâ³ëüíîìó êîäåêñó [8], òàê ³ Çàêîíó Óêðà¿íè
“Ïðî óïðàâë³ííÿ îá’ºêòàìè äåðæàâíî¿ âëàñíîñò³” [10], îñê³ëüêè çàçíà÷åí³ âèùå
îðãàíè íå º ñóá’ºêòàìè ïðàâà âëàñíîñò³, à ëèøå çä³éñíþþòü óïðàâë³ííÿ â³äïîâ³ä-
íèìè îá’ºêòàìè äåðæàâíî¿ àáî êîìóíàëüíî¿ âëàñíîñò³.

Çàïðîïîíîâàíèé íîâèé òåðì³í “àíîìàëüíî íèçüêà ö³íà òåíäåðíî¿ ïðîïîçèö³¿”
ÿê â³äïîâ³äíèé ³íñòðóìåíò ç ïðîòèä³¿ ö³íîâîìó äåìï³íãó,  íà íàøó äóìêó, çà ñâî-
¿ì õàðàêòåðîì âèãëÿäàº äåêëàðàòèâíîþ íîðìîþ, ÷åðåç òå, ùî ïîðÿä ç öèì Çàêîí
íå ì³ñòèòü â³äïîâ³äíèõ ìåõàí³çì³â ïðîòèä³¿ çëîâæèâàííÿì ó ö³é ñôåð³, îñê³ëüêè
çã³äíî ç ÷. 14 ñò. 29 íîâîãî Çàêîíó, â³äõèëåííÿ àíîìàëüíî íèçüêî¿ òåíäåðíî¿
ïðîïîçèö³¿ º ïðàâîì çàìîâíèêà, ùî, ó ñâîþ ÷åðãó, æîäíèì ÷èíîì íå çìîæå åôåê-
òèâíî ñïðèÿòè ïîäîëàííþ êîðóïö³éíèõ ðèçèê³â.

Ïîðÿä ç íîâèì âèäîì êîíêóðåíòíèõ ïðîöåäóð çàêóï³âåëü – òîðãàìè ³ç îáìå-
æåíîþ ó÷àñòþ (Ðîçä³ë V² íîâîãî Çàêîíó), ÿê³ çàñòîñîâóþòüñÿ çà ïîòðåáè ïîïåðåäíüî¿
ïåðåâ³ðêè êâàë³ô³êàö³¿ ó÷àñíèê³â, â³äñóòí³ ÷³òêî âèçíà÷åí³ ïðèíöèïè òà ï³äñòàâè
äëÿ çàñòîñóâàííÿ òàêî¿ ïðîöåäóðè ïîð³âíÿíî ç ³íøèìè ïðîöåäóðàìè, çîêðåìà,
â³äñóòíº óòî÷íåííÿ ùîäî òîãî, ïðèäáàííÿ ÿêèõ ñàìå ðîá³ò, òîâàð³â àáî ïîñëóã
ïîâèííå áóòè ïðåäìåòîì öüîãî âèäó çàêóï³âë³.

Êð³ì òîãî, íåïåðåêîíëèâèìè òà íåäîñòàòíüî êîíñòðóêòèâíèìè, íà íàø ïîãëÿä,
çàêð³ïëåí³ âèìîãè äî íîâîãî ñóá’ºêòà ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü – óïîâíîâàæåíî¿
îñîáè. Òàê, çîêðåìà, ïåðåäáà÷àºòüñÿ, ùî óïîâíîâàæåí³ îñîáè: ïîâèíí³ ìàòè âèùó
îñâ³òó, ìîæóòü ïðîéòè íàâ÷àííÿ ç ïèòàíü îðãàí³çàö³¿ òà çä³éñíåííÿ çàêóï³âåëü
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(÷.÷. 7, 8 ñò. 11 íîâîãî Çàêîíó). Ïðîòå âîäíî÷àñ â³äñóòí³ ÷³òêî âñòàíîâëåí³ ïðîôåñ³éí³
âèìîãè äî òàêèõ îñ³á.

Îêðåìî õîò³ëîñÿ á çàóâàæèòè, ùî äîäàòêîâîãî îá´ðóíòóâàííÿ ïîòðåáóº
çàïðîïîíîâàíèé ï³äõ³ä ùîäî çàïðîâàäæåííÿ ñïðîùåíî¿ ïðîöåäóðè çàêóï³âë³, çã³äíî
ç ÿêîþ: ïðèäáàííÿ çàìîâíèêîì òîâàð³â, ðîá³ò ³ ïîñëóã, âàðò³ñòü ÿêèõ äîð³âíþº
àáî ïåðåâèùóº 50 òèñ. ãðí òà º ìåíøîþ â³ä âàðòîñò³, âñòàíîâëåíî¿ ó ï. 1 ³ 2 ÷. 1
ñò. 3 íîâîãî Çàêîíó; çàêóï³âëÿ òîâàðó (òîâàð³â), ïîñëóãè (ïîñëóã) äîð³âíþº àáî
ïåðåâèùóº 200 òèñ. (1 ìëí) ãðí, à ðîá³ò – 1,5 (5) ìëí ãðí. Îòæå, ³ñòîòíå ñêîðî÷åííÿ
âàðòîñò³ äîïîðîãîâî¿ çàêóï³âë³ ìîæå íåãàòèâíî ïîçíà÷èòèñÿ íà åôåêòèâíîñò³
ä³ÿëüíîñò³ çàìîâíèê³â, ïåðåäîâñ³ì äåðæàâíèõ òà êîìóíàëüíèõ ï³äïðèºìñòâ.

Ïåâí³ çàóâàæåííÿ ïîâ’ÿçàí³ ç ïèòàííÿì ùîäî êâàë³ô³êàö³éíèõ êðèòåð³¿â
ïðîöåäóðè çàêóï³âë³, âèçíà÷åíèõ ñò. 16 íîâîãî Çàêîíó, çã³äíî ç ÿêîþ çàìîâíèê
ìîæå âèçíà÷èòè íà âëàñíèé ðîçñóä êâàë³ô³êàö³éí³ êðèòåð³¿ ïðîöåäóðè çàêóï³âë³
(íàÿâí³ñòü â ó÷àñíèêà ïðîöåäóðè çàêóï³âë³ îáëàäíàííÿ, ìàòåð³àëüíî-òåõí³÷íî¿
áàçè òà òåõíîëîã³é, â³äïîâ³äíî¿ êâàë³ô³êàö³¿, ÿê³ ìàþòü íåîáõ³äí³ çíàííÿ òà äîñâ³ä,
ô³íàíñîâî¿ ñïðîìîæíîñò³ òà ³í.). Ñë³ä íàãîëîñèòè íà òîìó, ùî çàêîíîäàâåöü íå
âèçíà÷èâ ÷³òêèõ ìåõàí³çì³â âñòàíîâëåííÿ òàêèõ êðèòåð³¿â, ùî, ó ñâîþ ÷åðãó,
ìîæå ïðèçâåñòè äî âñòàíîâëåííÿ äèñêðèì³íàö³éíèõ âèìîã çàìîâíèê³â äî ó÷àñíèê³â.
Àíàëîã³÷í³ çàóâàæåííÿ ñë³ä âèñëîâèòè òàêîæ ùîäî ïîëîæåíü ñò. 23 íîâîãî Çàêîíó
ïðî âèçíà÷åííÿ òåõí³÷íî¿ ñïåöèô³êàö³¿ äî ïðåäìåòà çàêóï³âë³.

Òàêîæ íåîáõ³äíî çâåðíóòè óâàãó íà òå, ùî çã³äíî ç ï. 13 ÷. 1 ñò. 17 íîâîãî
Çàêîíó çàìîâíèê ïðèéìàº ð³øåííÿ ïðî â³äìîâó ó÷àñíèêó áðàòè ó÷àñòü ó ïðîöåäóð³
çàêóï³âë³, ÿêùî ó÷àñíèê ïðîöåäóðè çàêóï³âë³ ìàº çàáîðãîâàí³ñòü ç³ ñïëàòè ïîäàòê³â
³ çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â), êð³ì âèïàäêó, ÿêùî òàêèé ó÷àñíèê çä³éñíèâ
çàõîäè ùîäî ðîçñòðî÷åííÿ ³ â³äñòðî÷åííÿ òàêî¿ çàáîðãîâàíîñò³ ó ïîðÿäêó òà íà
óìîâàõ, âèçíà÷åíèõ çàêîíîäàâñòâîì êðà¿íè ðåºñòðàö³¿ òàêîãî ó÷àñíèêà [1]. Íàÿâí³ñòü
çàçíà÷åíî¿ íîðìè â òàê³é ðåäàêö³¿ áåç ÷³òêî âèçíà÷åíîãî ðîçì³ðó ïîäàòêîâî¿
çàáîðãîâàíîñò³ ó÷àñíèêà, à òàêîæ ïåð³îäó, óïðîäîâæ ÿêîãî öÿ çàáîðãîâàí³ñòü
³ñíóº, íà íàøó äóìêó, íå â³äïîâ³äàº ïðèíöèïàì ïóáë³÷íèõ çàêóï³âåëü, âèçíà÷åíèì
ñò. 5 íîâîãî Çàêîíó (ùîäî íåäèñêðèì³íàö³¿ ó÷àñíèê³â òà îäíàêîâîãî ñòàâëåííÿ äî
íèõ, îá’ºêòèâíîãî òà íåóïåðåäæåíîãî âèçíà÷åííÿ ïåðåìîæöÿ ïðîöåäóðè çàêóï³âë³/
ñïðîùåíî¿ çàêóï³âë³), òà ìîæå ñòâîðþâàòè ïåâí³ êîðóïö³éí³ ðèçèêè.

Äèñêóñ³éíèì ç ïðàâîâîãî ïîãëÿäó çàëèøàºòüñÿ ïèòàííÿ ùîäî çì³ñòó: 1) ÷. 3
ñò. 18 íîâîãî Çàêîíó, â³äïîâ³äíî äî ÿêîãî “ó ðàç³ ÿêùî ñêàðãà âíåñåíà äî ðåºñòðó
ñêàðã ³ ùîäî íå¿ ñôîðìîâàíà ðåºñòðàö³éíà êàðòêà, òàêà ñêàðãà íå ìîæå áóòè
â³äêëèêàíà”, îñê³ëüêè íå ò³ëüêè ïîäàííÿ, à é â³äêëèêàííÿ ñêàðãè º ïðàâîì ñóá’ºêòà
îñêàðæåííÿ; 2) ÷. 1 ñò. 4 íîâîãî Çàêîíó, çã³äíî ç ÿêîþ “çàïëàíîâàí³ çàêóï³âë³
âêëþ÷àþòüñÿ äî ð³÷íîãî ïëàíó çàêóï³âåëü, ÿêèé ðàçîì ç³ çì³íàìè äî íüîãî, ó
ñâîþ ÷åðãó, áåçîïëàòíî îïðèëþäíþþòüñÿ çàìîâíèêîì â åëåêòðîíí³é ñèñòåì³ çàêó-
ï³âåëü ïðîòÿãîì ï’ÿòè ðîáî÷èõ äí³â ç äíÿ çàòâåðäæåííÿ ð³÷íîãî ïëàíó òà çì³í äî
íüîãî”, îñê³ëüêè ïîðÿä ³ç çàçíà÷åíèì íå âèçíà÷àþòüñÿ çàãàëüí³ âèìîãè ùîäî
òåðì³íó çàòâåðäæåííÿ òàêîãî ïëàíó.

Ç îãëÿäó íà ïðàêòèêó çàñòîñóâàííÿ çàêîíîäàâ÷èõ íîðì ïðî ïðîöåäóðè
çàêóï³âåëü ï³ä ÷àñ ïðîâåäåííÿ âèáîð³â (çîêðåìà, ïîçà÷åðãîâèõ), âèêëèêàþòü çàóâà-
æåííÿ ïîëîæåííÿ íîâîãî Çàêîíó ïðî îñîáëèâîñò³ çä³éñíåííÿ ïðîöåäóð çàêóï³âåëü
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òîâàð³â, ðîá³ò ³ ïîñëóã äëÿ ï³äãîòîâêè òà ïðîâåäåííÿ â³äïîâ³äíèõ âèáîð³â, ³ç óðà-
õóâàííÿì ñêîðî÷åíèõ ñòðîê³â, íàÿâíîñò³ äîñòàòíüîãî îáñÿãó áþäæåòíèõ ïðèçíà÷åíü.

ßê âèçíà÷åíî ó çì³íàõ äî çàêîí³â Óêðà¿íè “Ïðî âèáîðè Ïðåçèäåíòà Óêðà¿íè”,
“Ïðî âèáîðè íàðîäíèõ äåïóòàò³â Óêðà¿íè”, “Ïðî ì³ñöåâ³ âèáîðè”, ùî âèêëàäåí³ ó
Ïðèê³íöåâèõ ïîëîæåííÿõ çàêîíîïðîåêòó, ïðîöåäóðè çàêóï³âë³ çä³éñíþþòüñÿ
â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” [1]. Ïðîòå çã³äíî ç ïóíêòàìè
9, 16 ÷àñòèíè ï’ÿòî¿ ñòàòò³ 3 íîâîãî Çàêîíó ä³ÿ Çàêîíó ïðî çàêóï³âë³ íå ïîøèðþºòüñÿ
ò³ëüêè íà âèïàäêè, ÿêùî ïðåäìåòîì çàêóï³âë³ º “ïîñëóãè ç âèãîòîâëåííÿ òà ðîç-
ïîâñþäæåííÿ àóä³îâ³çóàëüíî¿ ïðîäóêö³¿ òà ðåêëàìè äëÿ çä³éñíåííÿ ïåðåäâèáîðíî¿
àã³òàö³¿” òà “âèáîð÷³ áþëåòåí³ ç âèáîð³â Ïðåçèäåíòà Óêðà¿íè òà/àáî íàðîäíèõ
äåïóòàò³â Óêðà¿íè” [1]. Ïðè öüîìó íå çãàäóþòüñÿ ì³ñöåâ³ âèáîðè, ïîçà÷åðãîâ³
âèáîðè òîùî.

Íå ìåíø âàæëèâèì ó öüîìó êîíòåêñò³, íà íàøó äóìêó, ïîñòàþòü äèñêóñ³éí³
ïèòàííÿ òà ïåâí³ çàóâàæåííÿ ùîäî çì³í äî Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ (äàë³ – ÊóïÀÏ) [10]. Òàê, íàïðèêëàä, çàêð³ïëåííÿ ó ñò. 166-14
ÊÓïÀÏ âè÷åðïíîãî ïåðåë³êó ïîðóøåíü çàêîíîäàâñòâà ïðî çàêóï³âë³ º ïîìèëêîâèì,
îñê³ëüêè ó ðàç³ çì³íè ðåãóëÿòèâíîãî çàêîíîäàâñòâà â ö³é ñôåð³ ïåðåãëÿäó ïîòðå-
áóâàòèìå òàêîæ ïåðåë³ê éîãî ïîðóøåíü, â³äïîâ³äàëüí³ñòü çà ÿê³ ïåðåäáà÷åíà â
ÊÓïÀÏ.

Äî òîãî æ, ñóìí³âíèìè, íà íàøó äóìêó, âèãëÿäàþòü çì³íè äî ÷. 3 ñò. 38
ÊÓïÀÏ [10], çîêðåìà, ùîäî âñòàíîâëåííÿ á³ëüø òðèâàëèõ ñòðîê³â íàêëàäåííÿ
àäì³í³ñòðàòèâíèõ ñòÿãíåíü çà ñêîºííÿ ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ ñòàòòåþ 164-
14 ÊÓïÀÏ (ïðîòÿãîì 6 ì³ñÿö³â ç äíÿ éîãî âèÿâëåííÿ, àëå íå ï³çí³øå 3 ðîê³â ç
äíÿ éîãî â÷èíåííÿ). Ñë³ä íàãîëîñèòè, ùî çà çàãàëüíèì ïðàâèëîì àäì³í³ñòðàòèâíå
ñòÿãíåííÿ ìîæå áóòè íàêëàäåíî íå ï³çí³øå ÿê ÷åðåç 2 ì³ñÿö³ ç äíÿ ñêîºííÿ ïðà-
âîïîðóøåííÿ, à ïðè òðèâàþ÷îìó ïðàâîïîðóøåíí³ – íå ï³çí³øå ÿê ÷åðåç 2 ì³ñÿö³
â³ä äíÿ éîãî âèÿâëåííÿ, çà âèíÿòêîì âèïàäê³â, êîëè ñïðàâè ïðî àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ â³äïîâ³äíî äî ÊÓïÀÏ ï³äâ³äîì÷³ ñóäó (ñóää³) (÷. 1 ñò. 38 ÊÓïÀÏ)
[10].

ßê áà÷èìî, ÷èííèì çàêîíîäàâñòâîì âæå âñòàíîâëåí³ â³äïîâ³äí³ âèíÿòêè äëÿ
ïðàâîïîðóøåíü, ïîâ’ÿçàíèõ ³ç êîðóïö³ºþ, à òàêîæ ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ
ñòàòòÿìè 164-14 “Ïîðóøåííÿ çàêîíîäàâñòâà ïðî çàêóï³âë³”, 212-15 òà 212-21 ÊÓïÀÏ.
Çîêðåìà, ó ÷èíí³é ÷. 3 ñò. 38 ÊÓïÀÏ ïåðåäáà÷åíî, ùî àäì³í³ñòðàòèâíå ñòÿãíåííÿ
çà âêàçàí³ ïðàâîïîðóøåííÿ ìîæå áóòè íàêëàäåíî ïðîòÿãîì òðüîõ ì³ñÿö³â ç äíÿ
éîãî âèÿâëåííÿ, àëå íå ï³çí³øå äâîõ ðîê³â ç äíÿ éîãî â÷èíåííÿ [10]. Ç îãëÿäó íà
öå, íàâðÿä ÷è ïðàâîïîðóøåííÿ, ïåðåäáà÷åí³ ñò. 164-14 ÊÓïÀÏ (ó ðåäàêö³¿ íîâîãî
Çàêîíó), ñàì³ ïî ñîá³ º íàñò³ëüêè ñóñï³ëüíî øê³äëèâèìè òà ñêëàäíèìè äëÿ âèÿâ-
ëåííÿ, ùîá âñòàíîâëþâàòè á³ëüø òðèâàë³ (ïîð³âíÿíî ç³ ñòàòòÿìè 212-15 òà 212-
21 ÊÓïÀÏ) ñòðîêè äëÿ íàêëàäåííÿ ñòÿãíåíü çà ¿õ â÷èíåííÿ. Óíåñåííÿ çàçíà÷åíèõ
çì³í äî ÷. 3 ñò. 38 ÊÓïÀÏ ìîæå çàïî÷àòêóâàòè íåáåçïå÷íèé ïðåöåäåíò ïîñò³éíîãî
ðîçøèðåííÿ ïåðåë³êó ïðàâîïîðóøåíü, ñòðîê íàêëàäåííÿ ñòÿãíåíü çà ÿê³ áóäå
çíà÷íî çá³ëüøóâàòèñÿ áåç íàëåæíèõ ï³äñòàâ.

Ï³äñóìîâóþ÷è äîñë³äæåííÿ, ñë³ä ï³äêðåñëèòè, ùî íîâà ðåäàêö³ÿ Çàêîíó
Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³” [1], íå ïîâíîþ ì³ðîþ â³äïîâ³äàº âèìîãàì ÷èííîãî
çàêîíîäàâñòâà, à îêðåì³ íîðìè íå â³äïîâ³äàþòü êîíñòèòóö³éíèì ïðèíöèïàì âåð-
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õîâåíñòâà ïðàâà òà âèçíà÷åííþ Óêðà¿íè ÿê ïðàâîâî¿ äåðæàâè, çã³äíî ³ç Êîíñòèòóö³ºþ
Óêðà¿íè, à òàêîæ íå âðàõîâóþòü ïðàâîâî¿ ïîçèö³¿ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè,
ó ð³øåííÿõ ÿêîãî íåîäíîðàçîâî íàãîëîøóâàëîñÿ, ùî âèçíà÷àëüíèìè åëåìåíòàìè
âåðõîâåíñòâà ïðàâà º ïðèíöèïè ïðàâîâî¿ âèçíà÷åíîñò³, ÿñíîñò³ ³ íåäâîçíà÷íîñò³
ïðàâîâî¿ íîðìè. Öå æ, ó ñâîþ ÷åðãó, ìîæå ïðèçâåñòè äî óñêëàäíåííÿ
ïðàâîçàñòîñóâàííÿ òà þðèäè÷íèõ êîë³ç³é.
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PUBLIC PURCHASES IN UKRAINE: LEGAL ANALYSIS OF
INNOVATIONS IN CURRENT LEGISLATION

Paper provides a scientifically substantiated legal analysis of the innovations in
the current legislation in the field of public procurement in Ukraine, according to
which changes are made to some legislative acts considering an introduced new
approach to the organization of purchasing activity in Ukraine.

It is emphasized that the new Law, which was adopted in order to harmonize the
current legislation with the European Union Procurement Directives, in accordance
with Ukraine’s international commitments under the Association Agreement with the
European Union, within the framework of which it approved the Roadmap, which
provides the main areas of public procurement reform that are being implemented,
including measures to adapt legislation to European Union rules in accordance with
the provisions of Chapter 8 of the Association Agreement EU largely duplicates the
provisions of the Law of Ukraine “On Public Procurement” in 2015 and does not
involve a fundamental change in the implementation of the procurement.

 In fact, the main novelties, on the author’s point of view, are: cancellation in
the future of tender committees institution, possibility of procurement through
centralized procurement organizations, introduction of new procurement procedures
(simplified procurement, restricted tendering), electronic catalogue, criterion for
evaluation of tender bids cycle, etc. In view of this, it is concluded that it would be
more logical to implement these novelties by amending the current Law on Public
Procurement 2015, rather than presenting it in a new version, which in turn would
facilitate the application of the rules by the contracting authorities and participants
in the procurement procedure.

It is emphasized that the new wording of the Law of Ukraine “On Public
Procurement” does not fully meet the requirements of the current legislation, and
some regulations do not meet the constitutional principles of the rule of law and the
definition of a rule of law in accordance with the Constitution of Ukraine, and do not
take into account the legal position of the Constitutional Court of Ukraine , which
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decisions have repeatedly emphasized that the defining elements of the rule of law are
the principles of legal certainty, clarity and ambiguity of the legal norm, which, in
turn, can reduce complications of law enforcement and legal conflicts.

Keywords: procurement, public procurement, tender, commission, legal support,
legislation.
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ÓÄÊ 342.734

Õðèñòèí÷åíêî Íàä³ÿ Ïåòð³âíà,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð êàôåäðè åêîíîì³÷íî¿ áåçïåêè
òà ô³íàíñîâèõ ðîçñë³äóâàíü

Òåðíîï³ëüñüêîãî íàö³îíàëüíîãî
åêîíîì³÷íîãî óí³âåðñèòåòó,

ì. Òåðíîï³ëü, Óêðà¿íà

ÊÎÍÖÅÏÒÓÀËÜÍ² ÇÀÑÀÄÈ ÐÅÔÎÐÌÓÂÀÍÍß ÑÈÑÒÅÌÈ
ÑÎÖ²ÀËÜÍÎÃÎ ÑÒÐÀÕÓÂÀÍÍß Â ÓÊÐÀ¯Í²

Ó ñòàòò³ äîñë³äæåíî îñíîâí³ íàïðÿìè òà ñòðàòåã³þ ðåôîðìóâàííÿ ñèñòåìè
ñîö³àëüíîãî ñòðàõóâàííÿ â Óêðà¿í³. Ïðîàíàë³çîâàíî âïëèâ íà ðîçâèòîê ñèñòåìè
ñîö³àëüíîãî ñòðàõóâàííÿ íåãàòèâíèõ ÿâèù, çîêðåìà, íåäîñòàòíüîãî ô³íàíñóâàííÿ.
Çàïðîïîíîâàíî ïåðåë³ê çàõîä³â, âèêîíàííÿ ÿêèõ ïðèâåäå äî ïîçèòèâíîãî âäîñêîíà-
ëåííÿ äîñë³äæóâàíèõ ïðàâîâ³äíîñèí.

Çðîáëåíî âèñíîâîê, ùî ðîçâèòêó ñèñòåìè ñîö³àëüíîãî ñòðàõóâàííÿ â íàø³é
äåðæàâ³ òàêîæ ïåðåøêîäæàº íàÿâí³ñòü ôîðìàëüíèõ ïðîöåäóð, ñêîðî÷åííÿ ÷èñåëü-
íîñò³ ïðàöþþ÷îãî íàñåëåííÿ òà çðîñòàííÿ ÷èñëà ïåíñ³îíåð³â, çíèæåííÿ ð³âíÿ
ðåàëüíèõ äîõîä³â íàñåëåííÿ.

Êëþ÷îâ³ ñëîâà: ñîö³àëüíå çàáåçïå÷åííÿ, ñîö³àëüíå ñòðàõóâàííÿ, ñòðàõîâèé
ïëàò³æ, ðåôîðìóâàííÿ, ïðàâîâå ðåãóëþâàííÿ, ô³íàíñóâàííÿ ñîö³àëüíî¿ ñôåðè.

Çã³äíî ç³ ñòàòòåþ 1 Êîíñòèòóö³¿ Óêðà¿íà º ñîö³àëüíîþ äåðæàâîþ, â³äïîâ³äíî,
¿¿ ñîö³àëüíî-åêîíîì³÷íà ïîë³òèêà ìàº ñïðÿìîâóâàòèñÿ íà ñòâîðåííÿ òàêèõ óìîâ,
ÿê³ äîçâîëèëè á çàáåçïå÷èòè ã³äíå æèòòÿ ³ â³ëüíèé ðîçâèòîê óñ³õ ãðîìàäÿí.
Ïð³îðèòåòíèì íàïðÿìîì íîâî¿ ñòðàòåã³¿ ðîçâèòêó äåðæàâè ìàº ñòàòè ñîö³àëüíèé
çàõèñò ãðîìàäÿí. Ï³ñëÿ çäîáóòòÿ íåçàëåæíîñò³ â Óêðà¿í³ ðîçïî÷àâñÿ ïåðåõ³ä â³ä
àäì³í³ñòðàòèâíî-êîìàíäíèõ äî ðèíêîâèõ ìåòîä³â ðåãóëþâàííÿ âñ³õ ñôåð ñóñï³ëüíèõ
â³äíîñèí. Öåé ïðîöåñ ïðèçâ³â äî íåîáõ³äíîñò³ â³äìîâèòèñü â³ä íàÿâíî¿ ðàí³øå
ºäèíî¿ äåðæàâíî¿ ñèñòåìè ñîö³àëüíîãî çàáåçïå÷åííÿ ³ ñòâîðåííÿ, íàòîì³ñòü, ñó÷àñíî¿
ñèñòåìè ñîö³àëüíîãî çàõèñòó íàñåëåííÿ, ÿêà â óìîâàõ ³ñíóâàííÿ ð³çíèõ ôîðì
âëàñíîñò³ ³ îáìåæåíîñò³ åêîíîì³÷íèõ ìîæëèâîñòåé äåðæàâè ïåðåäáà÷àëà á çáåðå-
æåííÿ ì³í³ìàëüíèõ äåðæàâíèõ ñîö³àëüíèõ ãàðàíò³é. ßê ñâ³ä÷èòü ïðàêòèêà, ç
÷èñëà óñ³õ ìîæëèâèõ ôîðì ñîö³àëüíîãî çàõèñòó íàñåëåííÿ â êðà¿íàõ ³ç ðèíêîâîþ
åêîíîì³êîþ îñíîâíèìè º îáîâ’ÿçêîâå ñîö³àëüíå ñòðàõóâàííÿ ³ äåðæàâíà ñîö³àëüíà
äîïîìîãà. Âèçíà÷àëüíà ðîëü îáîâ’ÿçêîâîãî ñîö³àëüíîãî ñòðàõóâàííÿ ïîâ’ÿçàíà ç
òèì, ùî â óìîâàõ ðèíêîâèõ â³äíîñèí âîíî äîçâîëÿº íå ò³ëüêè âðàõîâóâàòè øèðîêèé
ñïåêòð ñîö³àëüíèõ ðèçèê³â, à é ôîðìóâàòè ðîçì³ðè ñîö³àëüíî¿ äîïîìîãè â³äïîâ³äíî
äî ð³âíÿ ðîçâèòêó åêîíîì³êè, à ³íäèâ³äóàëüí³ ñîö³àëüí³ âèïëàòè – çàëåæíî â³ä
âèêîíàííÿ òðóäîâèòî¿ ôóíêö³¿ êîæíîãî îêðåìî âçÿòîãî ïðàö³âíèêà. Ô³íàíñîâå
çàáåçïå÷åííÿ ïðè öüîìó ïîâèííî ìàòè ðèñè ö³ëüîâèõ ñòðàõîâèõ âíåñê³â, çà âíåñåííÿ

© Khrystynchenko Nadiia, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).19

178

ÿêèõ â³äïîâ³äàëüí³ ðîáîòîäàâö³ òà ïðàö³âíèêè, à òàêîæ ñóá’ºêòè âëàäíèõ ïîâíîâà-
æåíü.

Ñâ³ä÷åííÿì âàæëèâîñò³ ïèòàííÿ ñîö³àëüíîãî çàáåçïå÷åííÿ º, çîêðåìà, óâàãà,
ÿêà ïðèä³ëÿºòüñÿ çàçíà÷åí³é ïðîáëåìàòèö³ â ïðîãðàìíèõ äîêóìåíòàõ óðÿäó. Òàê,
13 êâ³òíÿ 2007 ðîêó Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ñõâàëåíî Êîíöåïö³þ ðåôîðìó-
âàííÿ ñèñòåìè ñîö³àëüíèõ ïîñëóã, ó ÿê³é ïåðåäáà÷åíî, ùî ðåôîðìóâàííÿ ñèñòåìè
ñîö³àëüíîãî çàõèñòó íàñåëåííÿ çä³éñíþºòüñÿ ç ìåòîþ ñòâîðåííÿ óìîâ äëÿ äîñÿãíåííÿ
âèñîêîãî ð³âíÿ æèòòÿ ãðîìàäÿí, ïîñèëåííÿ ö³ëüîâî¿ ñïðÿìîâàíîñò³ ñîö³àëüíèõ
ïðîãðàì, ïîãëèáëåííÿ àäðåñíîñò³, ùî ðîçïî÷àëîñÿ ç ðåôîðìè ïåíñ³éíîãî çàáåçïå-
÷åííÿ òà ñîö³àëüíèõ âèïëàò. Íàñòóïíèé åòàï ïåðåäáà÷àº ðåôîðìóâàííÿ ñèñòåìè
ñîö³àëüíèõ ïîñëóã ç ìåòîþ ï³äâèùåííÿ ÿêîñò³ òàêèõ ïîñëóã. Çàçíà÷åíå çàâäàííÿ
ñó÷àñíî¿ ñîö³àëüíî¿ ïîë³òèêè ñïðÿìîâàíå íà ïîñèëåííÿ çàõèñòó êîíñòèòóö³éíèõ
ïðàâ òà ñâîáîä ãðîìàäÿí, çàáåçïå÷åííÿ ïîâàãè äî êîæíî¿ ëþäèíè, ¿¿ ã³äíîñò³,
òîëåðàíòíîñò³ òà ãóìàí³çìó. Íàäàííÿ ÿê³ñíèõ ïîñëóã íå ëèøå çàäîâîëüíÿº ô³çè÷í³,
ñîö³àëüí³ òà êóëüòóðí³ ïîòðåáè îêðåìî¿ ëþäèíè, à é ñïðèÿº ôîðìóâàííþ ³ çáåðå-
æåííþ äóõîâíèõ ö³ííîñòåé ó ñóñï³ëüñòâ³ [1].

Â³äïîâ³äíî äî Ïðîãðàìè ä³ÿëüíîñò³ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, çàòâåðäæåíî¿
ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä 04.10.2019 ¹ 188-IX, ïåðåäáà÷åí³ øëÿõè
ï³äâèùåííÿ åôåêòèâíîñò³ ñîö³àëüíî¿ ï³äòðèìêè. Òàê, åôåêòèâíà àäðåñíà ñîö³àëüíà
ï³äòðèìêà ïîòðåáóº ìîí³òîðèíãó, àâòîìàòèçàö³¿ òà öèôðîâ³çàö³¿, ãëèáîêî¿ àíàë³òèêè
äëÿ ÿê³ñíîãî äèçàéíó ïðîãðàì ï³äòðèìêè ðîäèí. Âíàñë³äîê ïîñèëåííÿ àäðåñíîñò³
òà êîíñîë³äàö³¿ ô³íàíñîâîãî ðåñóðñó, ñòâîðåííÿ ªäèíî¿ ³íôîðìàö³éíî-àíàë³òè÷íî¿
ñèñòåìè óïðàâë³ííÿ ñîö³àëüíîþ ï³äòðèìêîþ íàñåëåííÿ Óêðà¿íè çá³ëüøèòüñÿ åôåê-
òèâí³ñòü ñîö³àëüíèõ âèïëàò. Ãðîìàäÿíè, ÿê³ ðåàëüíî ïîòðåáóþòü ñîö³àëüíî¿ äîïîìî-
ãè, â òîìó ÷èñë³ ñóáñèä³é, ìàþòü îòðèìóâàòè ¿¿ ó çá³ëüøåíèõ ðîçì³ðàõ [2]. Ö³ íîð-
ìè çíàéøëè ñâîº â³äîáðàæåííÿ â äåðæàâíîìó áþäæåò³ Óêðà¿íè íà 2020 ð³ê. Çî-
êðåìà, Êàá³íåò Ì³í³ñòð³â çá³ëüøèâ âèòðàòè íà ñîö³àëüíó ñôåðó â äåðæàâíîìó
áþäæåò³ íà 2020 ð³ê äî 293,4 ìëðä ãðí. Äëÿ ïîð³âíÿííÿ: ó 2019 ðîö³ íà ñîö³àëüíó
ñôåðó áóëî âèä³ëåíî 177, 43 ìëðä ãðí, òîáòî ó 2020 ðîö³ ô³íàíñóâàííÿ çá³ëüøåíî
íà 65,4 % [3]. Ïðîòå â³äêðèòèì çàëèøàºòüñÿ ïèòàííÿ åôåêòèâíîãî âèêîðèñòàííÿ
âèä³ëåíèõ ãðîøîâèõ êîøò³â.

Ïðîáëåìíèì àñïåêòàì ðåôîðìóâàííÿ ñèñòåìè ñîö³àëüíîãî çàáåçïå÷åííÿ íà
ð³çíèõ åòàïàõ ðîçâèòêó íàøî¿ äåðæàâè ïðèñâÿ÷åí³ òàê³ ïðàö³ â÷åíèõ-ïðàâîçíàâö³â,
ÿê Í. Áîëîò³íà. Ì. Áîíäàðóê. ². Ãóìåíþê. Î. Êîâàëü. Î. Ìîñêàëåíêî, Ñ. Ïðèëèïêî.
Ñ. Ñèí÷óê. Ñ. Ñ³ëü÷åíêî. Î. Ñîëîâéîâ, Î. ßðîøåíêî òà ³íø³. Ïðîòå ñó÷àñíèé
ñòàí ñîö³àëüíîãî çàáåçïå÷åííÿ, ïîäàëüø³ ðåôîðìè òà çàêîíîäàâ÷³ çì³íè ïðàâîâîãî
ðåãóëþâàííÿ çàçíà÷åíèõ ïðàâîâ³äíîñèí çóìîâëþþòü íåîáõ³äí³ñòü äîäàòêîâîãî
´ðóíòîâíîãî âèâ÷åííÿ ïèòàííÿ îðãàí³çàö³¿ òà ôóíêö³îíóâàííÿ ñèñòåìè ñîö³àëüíîãî
çàáåçïå÷åííÿ íàøî¿ äåðæàâè.

Ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ çì³ñòó òà ïðàâîâî¿ ïðèðîäè ïðîáëåìíèõ
àñïåêò³â ðåôîðìóâàííÿ ñèñòåìè ñîö³àëüíîãî çàáåçïå÷åííÿ òà íàäàííÿ ðåêîìåíäàö³é
ùîäî ïîêðàùåííÿ ïðàâîâîãî ðåãóëþâàííÿ äîñë³äæóâàíèõ ïðàâîâ³äíîñèí.

Íà ñüîãîäí³ â Óêðà¿í³ çä³éñíþºòüñÿ ïåðåõ³ä íà íîâèé ð³âåíü îðãàí³çàö³¿ ñè-
ñòåìè ñîö³àëüíîãî ñòðàõóâàííÿ, ïîêëèêàíèé ï³äâèùèòè ô³íàíñîâó ñò³éê³ñòü ñè-
ñòåìè, ïðèâåñòè ¿¿ ó â³äïîâ³äí³ñòü äî ºâðîïåéñüêèõ ñòàíäàðò³â òà àäàïòóâàòè äî
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íîâèõ åêîíîì³÷íèõ â³äíîñèí; îñê³ëüêè ñèñòåìà ñîö³àëüíîãî ñòðàõóâàííÿ â íàø³é
äåðæàâ³ (â ¿¿ íèí³øíüîìó âèãëÿä³) íå â³äïîâ³äàº òèì çàâäàííÿì, ÿê³ âîíà ïîêëèêàíà
âèð³øóâàòè. Ïðîòå ìè íå ìîæåìî ñòâåðäæóâàòè ïðî ïî÷àòîê íîâîãî ðåâîëþö³éíîãî
åòàïó ðåôîðìóâàííÿ ñèñòåìè ñîö³àëüíîãî çàáåçïå÷åííÿ, íà íàøó äóìêó,
òåïåð³øíüîìó åòàïó ïðèòàìàííèé åâîëþö³éíèé õàðàêòåð.

Ó øèðîêîìó ðîçóì³íí³ ñîö³àëüíå ñòðàõóâàííÿ ÿâëÿº ñîáîþ ñèñòåìó ñîö³àëü-
íîãî çàõèñòó â³ä óñ³õ âèä³â ñîö³àëüíèõ ðèçèê³â. Çã³äíî ç³ ñòàòòåþ 1 Îñíîâ çàêîíî-
äàâñòâà Óêðà¿íè ïðî çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ, ï³ä
çàãàëüíîîáîâ’ÿçêîâèì äåðæàâíèì ñîö³àëüíèì ñòðàõóâàííÿì ðîçóì³þòü ñèñòåìó
ïðàâ, îáîâ’ÿçê³â ³ ãàðàíò³é, ÿêà ïåðåäáà÷àº íàäàííÿ ñîö³àëüíîãî çàõèñòó, ùî âêëþ÷àº
ìàòåð³àëüíå çàáåçïå÷åííÿ ãðîìàäÿí ó ðàç³ õâîðîáè, ïîâíî¿, ÷àñòêîâî¿ àáî òèì÷àñîâî¿
âòðàòè ïðàöåçäàòíîñò³, âòðàòè ãîäóâàëüíèêà, áåçðîá³òòÿ ç íåçàëåæíèõ â³ä íèõ
îáñòàâèí, à òàêîæ ó ñòàðîñò³ òà â ³íøèõ âèïàäêàõ, ïåðåäáà÷åíèõ çàêîíîì, çà ðàõó-
íîê ãðîøîâèõ ôîíä³â, ùî ôîðìóþòüñÿ øëÿõîì ñïëàòè ñòðàõîâèõ âíåñê³â âëàñíèêîì
àáî óïîâíîâàæåíèì íèì îðãàíîì, ãðîìàäÿíàìè, à òàêîæ áþäæåòíèõ òà ³íøèõ
äæåðåë, ïåðåäáà÷åíèõ çàêîíîì [4].

Ñüîãîäí³ ó á³ëüøîñò³ åêîíîì³÷íî ðîçâèíåíèõ êðà¿í ñôîðìîâàí³ ñèñòåìè
ñîö³àëüíîãî ñòðàõóâàííÿ. Âèíèêíåííÿ öèõ ñèñòåì íå º âèïàäêîâå, îñê³ëüêè ñî-
ö³àëüíå ñòðàõóâàííÿ ìîæíà âèçíàòè ñàìå ò³ºþ ôîðìîþ, ÷åðåç ÿêó çä³éñíþºòüñÿ
çàõèñò çàñòðàõîâàíèõ îñ³á â³ä ìàòåð³àëüíî¿ íåçàáåçïå÷åíîñò³ ïðè íàñòàíí³ ñîö³àëüíèõ
ðèçèê³â â óìîâàõ ðèíêîâî¿ åêîíîì³êè. Çà öèõ óìîâ, ÿê ïîêàçóº ïðàêòèêà, òàêà
ôîðìà ñîö³àëüíîãî çàõèñòó º äëÿ ïðàö³âíèê³â îïòèìàëüíîþ.

ßê ñëóøíî çàóâàæóº Ñ. Áåðåç³íà, ñîö³àëüíå çàáåçïå÷åííÿ – öå ñïîñ³á çàõèñòó
íàñåëåííÿ, çà ÿêèì äåðæàâà çä³éñíþº ñîö³àëüí³ âèòðàòè (íà îñâ³òó, êóëüòóðó,
îõîðîíó çäîðîâ’ÿ, ñîö³àëüíå çàáåçïå÷åííÿ ó âóçüêîìó ñìèñë³) áåç îãëÿäó íà ð³âåíü
ïîòðåáè â öèõ êîøòàõ ¿õ îòðèìóâà÷à. Òàêèì ÷èíîì, ñîö³àëüíå çàáåçïå÷åííÿ ñòî-
ñóºòüñÿ íå îêðåìî¿ ëþäèíè, à ïåâíèõ âåðñòâ íàñåëåííÿ. Âèïëàòè íàäõîäÿòü ³ç
äåðæàâíî¿ êàçíè (áþäæåòó). Íàêîïè÷åííÿ êîøò³â çä³éñíþþòü øëÿõîì çáèðàííÿ
ïîäàòê³â, ñóìà ÿêèõ áåçïîñåðåäíüî íå ïîâ’ÿçàíà ç ðîçì³ðàìè ôîíäó çàðîá³òíî¿
ïëàòè [5].

Äåô³í³ö³ÿ ñîö³àëüíîãî ñòðàõóâàííÿ ïîðîäæóº ïåâí³ äèñêóñ³¿. Êð³ì òîãî,
ïåâí³ ñêëàäíîù³ â ðîçóì³ííÿ âíîñèòü òàêîæ áàãàòîçíà÷í³ñòü âèçíà÷åííÿ “ñîö³àëü-
íèé”. Çàëåæíî â³ä òðàêòóâàíü îñòàííüîãî ìîæëèâ³ âàð³àòèâí³ âèçíà÷åííÿ ïîíÿòòÿ
“ñîö³àëüíèé ðèçèê”. Íåîáõ³äíî äîäàòè ïðî ïåâí³ ñï³ëüíîñò³, ùî ìîæíà âèä³ëèòè
ó âèçíà÷åííÿõ ñîö³àëüíîãî ðèçèêó ð³çíèõ àâòîð³â. Öåé ðèçèê íàñàìïåðåä ïîâ’ÿçàíèé
³ç çàãðîçîþ ìîæëèâî¿ ìàòåð³àëüíî¿ íåáåçïåêè àáî äîäàòêîâèìè âèòðàòàìè, ìàº
ìàñîâèé õàðàêòåð, ïîâ’ÿçàíèé ³ç íàñòàííÿì íåñïðèÿòëèâèõ ïîä³é, ÿê³ ìàþòü çà-
êð³ïëåííÿ â çàêîíîäàâñòâ³ êðà¿í, äå ôóíêö³îíóº ñîö³àëüíå ñòðàõóâàííÿ àáî ïðîïèñàí³
â äîãîâîð³ (ñòðàõîâ³ âèïàäêè), ÿêùî ìîâà éäå ïðî äîáðîâ³ëüíå ñîö³àëüíå ñòðàõó-
âàííÿ. Çäåá³ëüøîãî ñòðàõîâ³ ðèçèêè ïîâ’ÿçàí³ ç ñèñòåìîþ ñîö³àëüíî-òðóäîâèõ
â³äíîñèí, ùî íàî÷íî ïðîÿâëÿºòüñÿ â îáîâ’ÿçêîâîìó ñîö³àëüíîìó ñòðàõóâàíí³.

Óïðîäîâæ îñòàííüîãî äåñÿòèë³òòÿ ðîáîòîäàâö³ âèÿâëÿëè ï³äâèùåíèé ³íòåðåñ
äî ìåõàí³çì³â ô³êñîâàíîãî âíåñêó. Îñíîâíèìè ôàêòîðàìè, ùî çóìîâëþþòü öþ
òåíäåíö³þ, áóëè ïðàãíåííÿ ðîáîòîäàâö³â ñêîðîòèòè ñâî¿ âèòðàòè, à íå ïðàãíóòè äî
á³ëüøî¿ ñòàá³ëüíîñò³ ç ðîêó â ð³ê, à òàêîæ çðîñòàþ÷à ñêëàäí³ñòü çàêîíîäàâñòâà ³
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ñèñòåìè êîíòðîëþ çà ìåõàí³çìàìè ç³ âñòàíîâëåíèìè âèïëàòàìè. Âàðòî çàçíà÷èòè,
ùî ñó÷àñíå óêðà¿íñüêå òðóäîâå çàêîíîäàâñòâî âñòàíîâëþº íèçêó ãàðàíò³é äëÿ
çàõèñòó ïðàöþþ÷èìè ñâî¿õ òðóäîâèõ ïðàâ, çîêðåìà çà äîïîìîãîþ ñóäó [6].

Çà ñâîºþ ñîö³àëüíî-åêîíîì³÷íîþ ïðèðîäîþ ñîö³àëüíå ñòðàõóâàííÿ â³äíîñèòüñÿ
äî âèòðàò â³äòâîðåííÿ íàéìàíî¿ ðîáî÷î¿ ñèëè, à éîãî ô³íàíñîâå çàáåçïå÷åííÿ ó
âèãëÿä³ ñòðàõîâèõ ïëàòåæ³â âêëþ÷àºòüñÿ äî ñêëàäó âàðòîñò³ âèðîáëåíîãî ïðîäóêòó,
ùî ïîêðèâàº âàðò³ñòü íàéíÿòî¿ ðîáî÷î¿ ñèëè. Ñòðàõîâèé ïëàò³æ ðîçóì³þòü ÿê ÷à-
ñòèíó íåîáõ³äíîãî ïðîäóêòó, â³äêëàäåíîãî ó âèãëÿä³ íåäîäàíî¿ ïðàö³âíèêîâ³ ÷àñòèíè
ö³íè éîãî ðîáî÷î¿ ñèëè, ïðèçíà÷åíî¿ äëÿ ïîâåðíåííÿ ó âèãëÿä³ éîãî ìàòåð³àëüíîãî
çàáåçïå÷åííÿ ïðè íàñòàíí³ â³äïîâ³äíèõ ñòðàõîâèõ âèïàäê³â. Ìîæíà ï³äñóìóâàòè,
ùî ñòðàõîâ³ âíåñêè íà îáîâ’ÿçêîâå ñîö³àëüíå ñòðàõóâàííÿ º íåîáõ³äíèìè âèòðàòàìè
íà âèðîáíèöòâî â óìîâàõ, êîëè ðîáî÷à ñèëà º òîâàðîì. Òîìó âñ³ ðîçóì³ííÿ ñòðà-
õîâèõ âíåñê³â ÿê äîäàòêîâå íàâàíòàæåííÿ íà ï³äïðèºìíèöòâî, ÿê ñîö³àëüíèé ïî-
äàòîê, ñîö³àëüíà äîïîìîãà íå â³äïîâ³äàþòü ïðàâîâ³é ïðèðîä³ öüîãî ÿâèùà. Àíàëî-
ã³÷íî ìîæíà òðàêòóâàòè ³ ñòðàõîâ³ âíåñêè, ïðèçíà÷åí³ íà òåðèòîð³àëüí³, êîðïîðàòèâí³
ñîö³àëüí³ ïðîãðàìè.

ßê ñëóøíî çàçíà÷àþòü Ä. Êàðàìèøåâ òà Ë. Êàðàìèøåâà, ïîòðåáà ó ôîðìóâàíí³
ñèñòåìè çáîðó òà îáë³êó ºäèíîãî âíåñêó íà çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå
ñòðàõóâàííÿ â Óêðà¿í³ çóìîâëåíà çàãàëüíîñóñï³ëüíèìè ïîòðåáàìè ðåôîðìóâàííÿ
ö³º¿ ñèñòåìè. Íà ñüîãîäí³ ñåðåä ãîëîâíèõ ïèòàíü, ðîçâ’ÿçàííÿ ÿêèõ íàëåæèòü ïå-
ðåäáà÷èòè â íàéáëèæ÷èé ïåðñïåêòèâ³, º ñóòòºâå çíèæåííÿ àäì³í³ñòðàòèâíèõ âèòðàò
ôîíä³â çà ðàõóíîê îá’ºäíàííÿ ¿õ ó ºäèíèé ñîö³àëüíèé ôîíä. Ñêîðî÷åííÿ òàêèõ
âèòðàò çàâäÿêè ñòâîðåííþ ºäèíîãî ñîö³àëüíîãî ôîíäó äîçâîëèòü çåêîíîìèòè îá³-
ãîâ³ êîøòè òà çíèçèòè ñòàâêè âíåñê³â. Çìåíøåííÿ íàâàíòàæåííÿ íà ôîíä îïëàòè
ïðàö³, ñâîºþ ÷åðãîþ, óìîæëèâèòü çá³ëüøåííÿ ñóìè ñïëà÷åíèõ ñîö³àëüíèõ âíåñê³â
[7, ñ. 1].

Âàðòî íàãîëîñèòè, ùî ðåôîðìóâàííÿ â³ò÷èçíÿíî¿ ïðàâîâî¿ ñèñòåìè â³äáó-
âàºòüñÿ â ìåæàõ ºâðî³íòåãðàö³éíèõ ïðàãíåíü Óêðà¿íè. Òàê, â³äïîâ³äíî äî îáðàíîãî
íàøîþ äåðæàâîþ êóðñó íà ºâðî³íòåãðàö³þ, àäàïòàö³ÿ ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè
äî çàêîíîäàâñòâà ªÑ, ùî ïîëÿãàº â çáëèæåíí³ íàö³îíàëüíîãî çàêîíîäàâñòâà ³ç
ñó÷àñíîþ ºâðîïåéñüêîþ ñèñòåìîþ ïðàâà, º îäíèì ç îñíîâíèõ çàâäàíü, âèêîíàííÿ
ÿêèõ ñïðÿìîâàíå íà çàáåçïå÷åííÿ åêîíîì³÷íîãî ðîçâèòêó, ðîçâèòêó ñîö³àëüíî¿
ñôåðè òà ñïðèÿòèìå ïîñòóïîâîìó çðîñòàííþ ð³âíÿ æèòòÿ íàñåëåííÿ Óêðà¿íè [8,
ñ. 87].

ßê çàçíà÷àëîñÿ, çà ïðàâîâèì ñòàòóñîì ñîö³àëüíå ñòðàõóâàííÿ ìîæå áóòè
îáîâ’ÿçêîâèì ³ äîáðîâ³ëüíèì. Âèçíà÷åííÿ îáîâ’ÿçêîâîãî ñîö³àëüíîãî ñòðàõóâàííÿ,
ÿê ³ ñîö³àëüíîãî ðèçèêó, ðîçêðèâàºòüñÿ â ÷èííîìó óêðà¿íñüêîìó çàêîíîäàâñòâ³,
çã³äíî ç ÿêèì òàêå ñòðàõóâàííÿ ðîçãëÿäàºòüñÿ ÿê ÷àñòèíà âèáóäóâàíî¿ íà ð³âí³
äåðæàâè ñèñòåìè ñîö³àëüíîãî çàõèñòó íàñåëåííÿ.

Íàóêîâö³ âèçíà÷àþòü çàãàëüíó ìåòó ðåôîðìè ñîö³àëüíîãî çàáåçïå÷åííÿ –
ï³äâèùåííÿ îõîïëåííÿ ñîö³àëüíîþ ï³äòðèìêîþ íåçàìîæíèõ âåðñòâ íàñåëåííÿ
ïðè ðàö³îíàëüíîìó âèêîðèñòàíí³ áþäæåòíèõ êîøò³â. Äëÿ äîñÿãíåííÿ ö³ëåé íà
ïåð³îä ðåôîðìè ïîñòàâëåíî òàê³ çàâäàííÿ:

1) ïîñèëèòè àäðåñíèé õàðàêòåð íàäàííÿ ñîö³àëüíî¿ ï³äòðèìêè;
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2) ï³äâèùèòè åôåêòèâí³ñòü óïðàâë³íñüêèõ ð³øåíü ó ñèñòåì³ ñîö³àëüíî¿
ï³äòðèìêè íàñåëåííÿ;

3) çàïðîâàäèòè ñòèìóëè äî åêîíîì³÷íî â³äïîâ³äàëüíî¿ ïîâåä³íêè îäåðæóâà÷³â
ñîö³àëüíî¿ ï³äòðèìêè [9, ñ. 111].

Äî òîãî æ ó Êîíöåïö³¿ ñîö³àëüíîãî çàáåçïå÷åííÿ íàñåëåííÿ Óêðà¿íè íàãî-
ëîøóâàëîñÿ, ùî ñïî÷àòêó ìàëè áóòè ñòâîðåí³ ïåðåäóìîâè ðåôîðìóâàííÿ, óäîñêî-
íàëåí³ ìåõàí³çìè, à â³äïîâ³äí³ àêòè, ùî çàêð³ïëþþòü çä³éñíåííÿ ðåôîðì, ïîâèíí³
ïðèéìàòèñÿ ëèøå ï³ñëÿ äîñÿãíåííÿ ñòàá³ë³çàö³¿ â åêîíîì³ö³. Ïëàíóâàëîñÿ ðîçðîáèòè
³ ïðèéíÿòè òàê³ çàêîíîäàâ÷³ àêòè:

– îñíîâè çàêîíîäàâñòâà ïðî ñîö³àëüíå ñòðàõóâàííÿ ãðîìàäÿí;
– ïðî äîáðîâ³ëüíå ñîö³àëüíå ñòðàõóâàííÿ ãðîìàäÿí;
– ïðî ñîö³àëüíå ñòðàõóâàííÿ ãðîìàäÿí íà âèïàäîê áåçðîá³òòÿ;
– ïðî ñîö³àëüíå ñòðàõóâàííÿ ãðîìàäÿí íà âèïàäîê õâîðîáè (ìåäè÷íå ñòðàõó-

âàííÿ);
– ïðî ñîö³àëüíå ñòðàõóâàííÿ ãðîìàäÿí â³ä íåùàñíîãî âèïàäêó íà âèðîáíèöòâ³;
– ïðî ïåíñ³éíå ñòðàõóâàííÿ ãðîìàäÿí;
– ïðî ìàòåð³àëüíå çàáåçïå÷åííÿ ãðîìàäÿí, ùî ïîòåðï³ëè â³ä òåõíîãåííî-

åêîëîã³÷íèõ ³ ïðèðîäíèõ êàòàñòðîô [10].
Íà íàøó äóìêó, ñòðàòåã³ÿ ðîçâèòêó ñîö³àëüíîãî ñòðàõóâàííÿ ìàº âêëþ÷àòè

êîíñîë³äîâàíó ïîçèö³þ Êàá³íåòó Ì³í³ñòð³â, ïðîôñï³ëîê ³ ðîáîòîäàâö³â ó âèð³øåíí³
ïèòàíü ñîö³àëüíîãî ñòðàõóâàííÿ: àêòèâ³çàö³þ ðîáîòè ïðîôñï³ëîê ïðè çáåðåæåíí³
çà äåðæàâîþ çàêîíîäàâ÷èõ ³ êîíòðîëüíèõ ôóíêö³é; ñòâîðåííÿ â³äïîâ³äíèõ óìîâ
äëÿ ðîçâèòêó íåäåðæàâíîãî ñîö³àëüíîãî ñòðàõóâàííÿ, ùî ïîâ’ÿçàíî ç îðãàí³çàö³ºþ
íåäåðæàâíèõ ïåíñ³éíèõ ôîíä³â. Ðîçâèòîê ³ ï³äòðèìêà íåäåðæàâíèõ äîáðîâ³ëüíèõ
ôîðì ñòðàõóâàííÿ äîçâîëèòü, ïî-ïåðøå, çàëó÷èòè â ñîö³àëüíå ñòðàõóâàííÿ ³ ò³
ãðóïè íàñåëåííÿ, ÿê³ îïèíÿòüñÿ ïîçà ä³þ÷îþ ñèñòåìîþ, ïî-äðóãå, ñòâîðèòè óìîâè
êîíêóðåíö³¿ ì³æ ñòðàõîâèìè îðãàí³çàö³ÿìè, ùî ï³äâèùèòü ð³âåíü ñòðàõîâèõ ïîñëóã
³ ñòâîðèòü ïåðåäóìîâè ï³äâèùåííÿ åôåêòèâíîñò³ ñîö³àëüíîãî çàõèñòó íàñåëåííÿ.

Îäíèì ³ç âèð³øàëüíèõ íàïðÿì³â óäîñêîíàëåííÿ ñèñòåìè ñîö³àëüíîãî
ñòðàõóâàííÿ ìàº ñòàòè çä³éñíåííÿ êîìïëåêñó çàõîä³â, ñïðÿìîâàíèõ íà äîñÿãíåííÿ
ô³íàíñîâî¿ ñò³éêîñò³ ñèñòåìè çà ðàõóíîê çáàëàíñîâàíîñò³ íàäõîäæåíü îáîâ’ÿçêîâèõ
ïëàòåæ³â ³ âèòðàò íà ñîö³àëüí³ âèïëàòè ó ïîçàáþäæåòí³ ôîíäè. Âèêîíàííÿ öüîãî
çàâäàííÿ çóìîâëþº íåîáõ³äí³ñòü âñòàíîâëåííÿ ÷³òêèõ ìåæ ì³æ ñôåðàìè ñîö³àëüíîãî
ñòðàõóâàííÿ ³ ñîö³àëüíîãî çàáåçïå÷åííÿ, â³äíåñåííÿ âèòðàò äî êàòåãîð³¿ ñòðàõîâèõ
³ íåñòðàõîâèõ.

ßê ñïðàâåäëèâî â³äçíà÷àº Ì. Ð³ïïà, íàéá³ëüøîãî ðåôîðìóâàííÿ ïîòðåáóº
ñèñòåìà äåðæàâíîãî ñîö³àëüíîãî çàáåçïå÷åííÿ (ïîñëóã ³ ï³ëüã). Çàãàëüíîâ³äîìî,
ùî â Óêðà¿í³ óïðîäîâæ òðèâàëîãî ÷àñó ñòâîðèëàñÿ ñêëàäíà ³ ðîçãàëóæåíà ñèñòåìà
ï³ëüã. ¯¿ ðåãóëþþòü 46 íîðìàòèâíèõ àêò³â, â³äïîâ³äíî äî ÿêèõ äåðæàâà ìàº çîáî-
â’ÿçàííÿ ùîäî íàäàííÿ 156 âèä³â ñîö³àëüíèõ ï³ëüã, ãàðàíò³é ³ êîìïåíñàö³é 230
êàòåãîð³ÿì, à öå ìàéæå 43 % íàñåëåííÿ. Î÷åâèäíèì º òå, ùî íàéá³ëüøå ð³çíîâèä³â
ï³ëüã ñïðÿìîâàíî íå íà ñîö³àëüíèé çàõèñò íàéá³ëüø ñîö³àëüíî íåçàõèùåíèõ êàòåãî-
ð³é íàñåëåííÿ, à íà ³íø³ ïîòðåáè (ïðîôåñ³ÿ, ð³ä çàíÿòü, çàñëóãè ïåðåä äåðæàâîþ).
Ïðè ðåôîðìóâàíí³ ñîö³àëüíî¿ ïîë³òèêè, íà íàøå ïåðåêîíàííÿ, íåîáõ³äíî ïåðå-
ãëÿíóòè ³ â³äì³íèòè á³ëüø³ñòü ï³ëüã. ×åðåç â³äñóòí³ñòü ñèñòåìè îáë³êó (íàïîâíåíîãî
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ºäèíîãî ðåºñòðó) ïîòåíö³éíèõ îäåðæóâà÷³â ð³çíèõ âèä³â ñîö³àëüíèõ âèïëàò ³
ï³ëüã âàæêî âèçíà÷èòè ñ³ì’¿, ÿê³ íàéá³ëüøå ïîòðåáóþòü îï³êè ç áîêó äåðæàâè, à
÷åðåç â³äñóòí³ñòü ðåàëüíèõ äàíèõ ïðî ê³ëüê³ñòü îñ³á, ÿê³ ìàþòü ïðàâî íà ï³ëüãè,
òà âàðò³ñòü ¿õ íàäàííÿ, âïðîâàäæåííÿ óí³ô³êîâàíèõ ï³äõîä³â äî âèçíà÷åííÿ
çàãàëüíîãî îáñÿãó âèäàòê³â äåðæàâíîãî áþäæåòó íà ô³íàíñóâàííÿ ï³ëüã ñóòòºâî
óñêëàäíþºòüñÿ [11, c. 36–37].

Âàðòî â³äçíà÷èòè, ùî ñîö³àëüíå ñòðàõóâàííÿ çíàõîäèòüñÿ â ïîñò³éíîìó
ðîçâèòêó, çì³íþþòüñÿ çàâäàííÿ, àëå çáåð³ãàºòüñÿ ¿õ êîëèøí³é çì³ñò – íàä³éíèé
³ åôåêòèâíèé çàõèñò ëþäèíè â³ä ïðîôåñ³éíèõ ðèçèê³â.

Çàñëóãîâóº íà óâàãó äóìêà Ñ. ßáëî÷í³êîâà, Ò. ªâàñü òà Î. Æóêîâî¿ ç ïðèâîäó
òîãî, ùî îñíîâíèì çàâäàííÿì ñîö³àëüíî-îð³ºíòîâàíî¿ åêîíîì³êè º çàáåçïå÷åííÿ
ñîö³àëüíèì çàõèñòîì óñ³õ âåðñòâ íàñåëåííÿ ÷åðåç çàñòîñóâàííÿ åôåêòèâíî¿
ñîö³àëüíî¿ ïîë³òèêè, à ôîðìîþ ¿¿ ðåàë³çàö³¿ ìàº âèñòóïàòè åôåêòèâíèé òà ÿê³ñíèé
ïðîöåñ ô³íàíñóâàííÿ ñîö³àëüíî¿ ñôåðè. Ï³äâèùåííÿ åôåêòèâíîñò³ ô³íàíñóâàííÿ
ñîö³àëüíèõ âèäàòê³â â óìîâàõ îáìåæåíîñò³ áþäæåòíèõ ðåñóðñ³â ïîòðåáóº âïðîâàä-
æåííÿ íîâèõ ï³äõîä³â äî ïëàíóâàííÿ ñîö³àëüíèõ âèäàòê³â; óäîñêîíàëåííÿ ì³æáþä-
æåòíèõ â³äíîñèí; âèçíà÷åííÿ ñòóïåíÿ ó÷àñò³ òà ïîâíîâàæåíü îñíîâíèõ ïàðòíåð³â
ó ô³íàíñóâàíí³ òà àäì³í³ñòðóâàíí³ ñîö³àëüíèõ ïðîãðàì; äèâåðñèô³êàö³¿ ñèñòåìè
íàäàííÿ ñîö³àëüíèõ ïîñëóã; çàâåðøåííÿ âïðîâàäæåííÿ ñîö³àëüíèõ ñòàíäàðò³â;
âïðîâàäæåííÿ ñèñòåìè êðèòåð³¿â òà ³íäèêàòîð³â äëÿ ìîí³òîðèíãó òà îö³íêè äîñÿã-
íåííÿ âèçíà÷åíèõ ö³ëåé [12].

Ùîäî ìåõàí³çì³â êîíòðîëþ âèêîðèñòàííÿ êîøò³â, òî ñëóøíîþ º äóìêà
Ë. Ãîðä³ºíêî, ùî îñíîâíèìè íàïðÿìàìè âäîñêîíàëåííÿ ìåõàí³çìó ô³íàíñîâîãî
çàáåçïå÷åííÿ ñîö³àëüíî¿ ñôåðè ìàþòü ñòàòè: ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà íåö³ëüîâå
âèêîðèñòàííÿ êîøò³â; îïòèìàëüíå ðîçìåæóâàííÿ ïîâíîâàæåíü ùîäî çä³éñíåííÿ
âèäàòê³â ì³æ îðãàíàìè âëàäè âñ³õ ð³âí³â; çàëó÷åííÿ íåóðÿäîâèõ îðãàí³çàö³é äî
íàäàííÿ ñîö³àëüíèõ ïîñëóã ³ç ìåòîþ ï³äâèùåííÿ ¿õ ÿêîñò³ òîùî. Ëèøå êîìïëåêñíå
âïðîâàäæåííÿ çàçíà÷åíèõ çàõîä³â äîçâîëèòü äîñÿãòè ï³äâèùåííÿ åôåêòèâíîñò³
ô³íàíñóâàííÿ ñîö³àëüíî¿ ñôåðè òà ïîë³ïøåííÿ ÿêîñò³ æèòòÿ íàñåëåííÿ ÿê îñíîâíî¿
ìåòè ðåàë³çàö³¿ ñîö³àëüíî-åêîíîì³÷íî¿ ïîë³òèêè äåðæàâè [13, c. 365.].

Ï³äñóìîâóþ÷è çàçíà÷åíå âèùå, ìîæíà çðîáèòè âèñíîâîê, ùî íàÿâíà ñèñòåìà
ñîö³àëüíîãî çàõèñòó ùå íå ïîâíîþ ì³ðîþ âèêîðèñòîâóº ñâ³é ïîòåíö³àë ³ íàÿâí³
ìîæëèâîñò³. Ñüîãîäí³ ìîæíà ãîâîðèòè ò³ëüêè ïðî îêðåì³ ¿¿ åëåìåíòè òà ñåãìåíòè,
äëÿ ÿêèõ ïîâíîþ ì³ðîþ õàðàêòåðíå çàñòîñóâàííÿ ïðèíöèï³â ñîö³àëüíîãî çàáåç-
ïå÷åííÿ òà ñîö³àëüíî¿ äîïîìîãè. Ðîçì³ð á³ëüøîñò³ âèïëàò âñå ùå çíàõîäèòüñÿ íà
ì³í³ìàëüíîìó ð³âí³ ³ íå ïîâ’ÿçàíèé ³ç îáñÿãîì âíåñåíèõ ñòðàõîâèõ êîøò³â.

Ðîçâèòêó ñèñòåìè ñîö³àëüíîãî ñòðàõóâàííÿ â íàø³é äåðæàâ³ òàêîæ ïåðåøêîä-
æàº íàÿâí³ñòü ôîðìàëüíèõ ïðîöåäóð, ñêîðî÷åííÿ ÷èñåëüíîñò³ ïðàöþþ÷îãî íàñåëåí-
íÿ òà çðîñòàííÿ ÷èñëà ïåíñ³îíåð³â, çíèæåííÿ ð³âíÿ ðåàëüíèõ äîõîä³â íàñåëåííÿ.

Äëÿ íàëåæíîãî ôóíêö³îíóâàííÿ òà âäîñêîíàëåííÿ ä³þ÷î¿ ñèñòåìè, à òàêîæ
åêîíîì³÷íî¿ ñèòóàö³¿, ùî ñïðàâëÿº íà íå¿ âïëèâ, íåîáõ³äí³ ðàäèêàëüí³ êîìïëåêñí³
çì³íè â åêîíîì³÷í³é, ïðàâîâ³é, ô³íàíñîâ³é, îðãàí³çàö³éí³é ñôåðàõ. Âðàõîâóþ÷è
òåïåð³øí³é ñòàí ñïðàâ, äëÿ ðåôîðìóâàííÿ âàæëèâî òàêîæ âèêîðèñòîâóâàòè ³ñíóþ÷³
ï³äõîäè ³ ìåòîäè, íàÿâí³ â ñèñòåìàõ äåðæàâíî¿ ñîö³àëüíî¿ ï³äòðèìêè íàéá³ëüø
ðîçâèíåíèõ êðà¿í, çîêðåìà êðà¿í ªâðîïåéñüêîãî Ñîþçó.
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Ñêëàäí³ñòü çàâäàííÿ íîðìàòèâíî-ïðàâîâîãî ðåôîðìóâàííÿ ïåðåâàæíî
ïîâ’ÿçàíà ç ïîäâ³éí³ñòþ ïðàâîâî¿ ïðèðîäè öüîãî ³íñòèòóòó. Â³í âîëîä³º åëåìåíòàìè,
âëàñòèâèìè ÿê ñîö³àëüí³é, òàê ³ åêîíîì³÷í³é ñèñòåìàì. Ðåôîðìóâàííÿ ñèñòåìè íà
ñòðàõîâèõ ïðèíöèïàõ, ¿¿ ñï³ââ³äíîøåííÿ ç íàñòàííÿì ñòðàõîâèõ âèïàäê³â ³ â³äïîâ³äíà
äèôåðåíö³àö³ÿ òàðèô³â äîçâîëèòü ïåðåòâîðèòè äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ â
ïî-ñïðàâæíüîìó åôåêòèâíó ñèñòåìó, çäàòíó çä³éñíþâàòè ñîö³àëüíèé çàõèñò
ãðîìàäÿí íà íàëåæíîìó ð³âí³. Ó öüîìó âèïàäêó íåîáõ³äíèé áàëàíñ ì³æ åêîíîì³÷-
íîþ åôåêòèâí³ñòþ ³ ñîö³àëüíîþ ñïðÿìîâàí³ñòþ. Ïðè öüîìó íå ïîâèíåí ñòðàæäàòè
ïðèâàòíèé á³çíåñ. Ñë³ä ï³ä³áðàòè îïòèìàëüíèé, íåîáòÿæëèâèé ðîçì³ð ñòðàõîâîãî
íàâàíòàæåííÿ. Âàæëèâî ñòâîðèòè óìîâè, ùî äîçâîëÿþòü çãëàäæóâàòè âòðàòè ïî
ñîö³àëüíîìó ñòðàõóâàííþ ³ çàáåçïå÷óâàòè íåîáõ³äíó äîïîìîãó çàñòðàõîâàíèì ãðî-
ìàäÿíàì.

Ï³ä ÷àñ çä³éñíåííÿ ðåôîðìóâàííÿ ñèñòåìè ñîö³àëüíîãî çàáåçïå÷åííÿ çàêî-
íîäàâöþ ñë³ä ïðîàíàë³çóâàòè íàÿâíó çàêîíîäàâ÷ó áàçó, ïåðåãëÿíóòè ïåðåë³ê ³
ðîçì³ð ñòðàõîâèõ âèïëàò, âèçíà÷èòè ïîòðåáè ôîíä³â ó ãðîøîâèõ êîøòàõ, à òàêîæ
äæåðåëà ¿õ ôîðìóâàííÿ, âèÿâèòè ñïîñîáè ï³äâèùåííÿ åôåêòèâíîñò³ àäì³í³ñòðàòèâ-
íèõ âèòðàò.
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CONCEPTUAL FRAMEWORKS FOR REFORMING THE 
SOCIAL INSURANCE SYSTEM IN UKRAINE

The article examines the main directions and strategy of reforming the social
insurance system in Ukraine. Noted that the priority of the new state development
strategy should be the protection of citizens. In turn, social insurance is the form
through which the protection of the insured persons from financial insecurity upon
the occurrence of social risks in a market economy. Analyzed the impact on the
development of the social insurance system adverse events, including inadequate
funding. Proposed list of actions will lead to positive improvement of the relationships
studied.

It is concluded that the development of the social insurance system in our
country is also hampered by formal procedures, reducing the working population and
the growing number of retirees, the reduction in real incomes. To turn social insurance
into a truly effective system that would be able to provide social protection for
citizens at the appropriate level will allow the reform of such a system on insurance
principles, its relationship with the occurrence of insured events and the corresponding
differentiation of tariffs. In this case, a balance must be struck between economic
feasibility and social component. It should not be put in the awkward position of a
private entrepreneur. It is important to find the optimal, sustainable amount of the
insurance load. We need to create conditions that will contribute to the optimization
of social security cost and provide the necessary assistance to all citizens. In the
implementation of the reform of the welfare system the legislator should review the
existing legislative framework, to revise the list and the size of insurance payments to
demand funds in cash, and the sources of their formation, to identify ways to improve
the efficiency of the administrative costs.

Keywords: social security, social insurance, insurance payment, reform, legal
regulation, financing of the social sphere.
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ãîëîâíèé íàóêîâèé ñï³âðîá³òíèê

ÄÍÄ² ÌÂÑ Óêðà¿íè,
Êè¿â, Óêðà¿íà,

ORCID ID 0000-0002-8924-1139

ÎÏÒÈÌÀËÜÍ² ÌÎÄÅË² ÂÐÅÃÓËÞÂÀÍÍß ÇÁÐÎÉÍÎÃÎ
ÊÎÍÔË²ÊÒÓ ÒÀ ÐÅ²ÍÒÅÃÐÀÖ²¯ ÒÈÌ×ÀÑÎÂÎ

ÎÊÓÏÎÂÀÍÈÕ ÒÅÐÈÒÎÐ²É ÍÀ ÄÎÍÁÀÑ²

Ó ñòàòò³ äîñë³äæåíî îïòèìàëüí³ ìîäåë³ âðåãóëþâàííÿ ðîñ³éñüêî-óêðà¿íñüêîãî
çáðîéíîãî êîíôë³êòó íà Ñõîä³ Óêðà¿íè, øëÿõè â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó
íàøî¿ êðà¿íè â îêðåìèõ ðàéîíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé. Çàñòîñóâàííÿ
ñèñòåìíîãî ï³äõîäó, êîìïàðàòèâíîãî, êîíòåêñòíîãî, ïîð³âíÿëüíî-ïðàâîâîãî, ëîã³êî-
ñåìàíòè÷íîãî, ñòàòèñòè÷íîãî, ñèñòåìíî-ñòðóêòóðíîãî ìåòîä³â àíàë³çó äîçâîëèëî
âèçíà÷èòè íàéêðàù³ ç ìîæëèâèõ âàð³àíò³â ðîçâ’ÿçàííÿ öüîãî ì³æäåðæàâíîãî êîí-
ôë³êòó â óìîâàõ íàÿâíî¿ âíóòð³øíüîïîë³òè÷íî¿ ñèòóàö³¿ â Óêðà¿í³, çîâí³øíüîïî-
ë³òè÷íî¿ êîí’þíêòóðè, ³íòåðåñ³â òà ö³ëåé ãîëîâíèõ ñóá’ºêò³â, çàëó÷åíèõ äî éîãî
âðåãóëþâàííÿ.

Êëþ÷îâ³ ñëîâà: çáðîéíèé êîíôë³êò, â³éíà íà Äîíáàñ³, íàö³îíàëüíà ñòðàòåã³ÿ,
äåðæàâíèé ñóâåðåí³òåò, äåîêóïàö³ÿ, ðå³íòåãðàö³ÿ, Ì³íñüê³ äîìîâëåíîñò³, ìèðîòâîð÷à
îïåðàö³ÿ ÎÎÍ.

Çà îö³íêàìè Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é, ì³æíàðîäíèé çáðîéíèé êîíôë³êò
íà Ñõîä³ Óêðà¿íè, ÿêèé ðîçïî÷àâñÿ ó áåðåçí³ 2014 ðîêó ç îïåðàö³é ñïåöñëóæá
Ðîñ³éñüêî¿ Ôåäåðàö³¿, çàìàñêîâàíèõ ï³ä íàðîäíå íåâäîâîëåííÿ, à ïðîäîâæèâñÿ ó
âèãëÿä³ ïðÿìîãî âòîðãíåííÿ ðîñ³éñüêèõ â³éñüê ³ íàéìàíö³â, îðãàí³çàö³¿ íåçàêîííèõ
çáðîéíèõ ôîðìóâàíü òà êîëàáîðàíòñüêèõ “îðãàí³â âëàäè”, º îäíèì ³ç íàéá³ëüø
ñìåðòîíîñíèõ ó ªâðîï³ ç ÷àñ³â Äðóãî¿ ñâ³òîâî¿ â³éíè. Çã³äíî ç ï³äðàõóíêàìè ö³º¿
ì³æíàðîäíî¿ îðãàí³çàö³¿, ç êâ³òíÿ 2014 ðîêó âíàñë³äîê áîéîâèõ ä³é íà Äîíáàñ³
ïîíàä 3 òèñ. 330 ìèðíèõ æèòåë³â çàãèíóëè, 9 òèñ. – îòðèìàëè ïîðàíåííÿ, 1 ìëí.
300 òèñ. ëþäåé ñòàëè âíóòð³øí³ìè ïåðåñåëåíöÿìè é 3,5 ìëí ëþäåé ïîòðåáóþòü
äîïîìîãè [1].

Ïîïðè çóñèëëÿ óêðà¿íñüêî¿ âëàäè äëÿ ìèðíîãî âðåãóëþâàííÿ êîíôë³êòó,
ä³ÿì îô³ö³éíîãî Êèºâà áðàêóº ñòðàòåã³÷íèõ ï³äõîä³â, êîìïëåêñíîñò³, åôåêòèâíîñò³
òà ïîñë³äîâíîñò³. Âò³ì, áåç âèð³øåííÿ ö³º¿ íàéãîñòð³øî¿ ïðîáëåìè ñó÷àñíî¿ Óêðà¿íè
íåìîæëèâ³ í³ ïðèïèíåííÿ çàãèáåë³ óêðà¿íñüêèõ â³éñüêîâèõ òà âòðàò ìèðíîãî
íàñåëåííÿ, í³ çàäîâîëåííÿ ïîòðåá âíóòð³øíüî ïåðåì³ùåíèõ îñ³á, í³ â³äíîâëåííÿ
åêîíîì³êè Äîíáàñó òà ðå³íòåãðàö³¿ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é, í³, íàðåøò³,
çàáåçïå÷åííÿ ïðèñêîðåíîãî åêîíîì³÷íîãî çðîñòàííÿ íàøî¿ äåðæàâè òà çä³éñíåííÿ
¿¿ ºâðî³íòåãðàö³éíèõ óñòðåìë³íü.

© Tsyhanov Oleh, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).20

187

Íàðàç³ â Óêðà¿í³ íå íàïðàöüîâàíî ÷³òêîãî ñèñòåìíîãî ðîçóì³ííÿ çä³éñíåííÿ
çàçíà÷åíèõ çàõîä³â í³ ó âëàäè, í³ â íàóêîâîìó åêñïåðòíîìó ñåðåäîâèù³. Öå ñòîñóºòüñÿ
ñòðàòåã³¿, òàêòèêè, çàñàäíè÷èõ ïðèíöèï³â ïîë³òèêè äåîêóïàö³¿ òà ðå³íòåãðàö³¿,
íåîáõ³äí³ñòü âïðîâàäæåííÿ ÿêî¿ ñòàëà ÷åðãîâèì âèêëèêîì äëÿ äåðæàâíî¿ ïîë³òèêè
Óêðà¿íè [2, ñ. 61].

Äîñë³äæåííÿ ö³º¿ ïðîáëåìàòèêè óñêëàäíþºòüñÿ òèì, ùî ðå³íòåãðàö³ÿ
òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é Äîíáàñó º ïðåäìåòîì ïåðåâàæíî ïîë³òè÷íèõ
äèñêóñ³é, à íå íàóêîâèõ äîñë³äæåíü. Âîäíî÷àñ íàóêîâî-òåîðåòè÷íå ï³ä´ðóíòÿ íàøîãî
äîñë³äæåííÿ ñêëàëè ïðàö³ òàêèõ â³äîìèõ íàóêîâö³â òà åêñïåðò³â ó ãàëóç³ ì³æíà-
ðîäíîãî òà àäì³í³ñòðàòèâíîãî ïðàâà, ÿê Ä.Â. Àíäðåºâ, Á.². Áåççóáêî, Í.Þ. Áðþõî-
âåöüêà, ².Ï. Áóëººâ, Ï.Ï. Ãàé-Íèæíèê, Â.Ï. Ãîðáóë³í, Ð.Î. Äîäîíîâ, Ï.Ã. Æîâí³-
ðåíêî, Î.Â. Êðåñ³í, Ã.². Ëóöèøèí, Ã.Þ. Ïîïîâà, À. Óìëàíä òà ³íø³.

Â³äïîâ³äíî äî ñò. 4 Çàêîíó Óêðà¿íè â³ä 18 ñ³÷íÿ 2018 ð. ¹ 2268-VIII “Ïðî
îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè
íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ” [3] íà
ñüîãîäí³ îñíîâîþ íàö³îíàëüíî¿ ñòðàòåã³¿ Óêðà¿íè ó çàçíà÷åí³é ñôåð³ º çàáåçïå÷åííÿ
íåçàëåæíîñò³, ºäíîñò³ é òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, çâ³ëüíåííÿ òèì÷àñîâî
îêóïîâàíèõ òåðèòîð³é ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ, â³äíîâëåííÿ äåðæàâíîãî
ñóâåðåí³òåòó íà íèõ, ðå³íòåãðàö³ÿ öèõ òåðèòîð³é òà íàñåëåííÿ, ùî íà íèõ ïðîæèâàº,
â ºäèíèé êîíñòèòóö³éíèé ïðîñò³ð Óêðà¿íè.

ßê ïðàâèëüíî íàãîëîøóþòü ôàõ³âö³ Óêðà¿íñüêîãî öåíòðó åêîíîì³÷íèõ ³
ïîë³òè÷íèõ äîñë³äæåíü ³ì. Î. Ðàçóìêîâà, ôîðìóâàííÿ ñöåíàð³¿â ðîçâ’ÿçàííÿ ì³æ-
äåðæàâíîãî çáðîéíîãî êîíôë³êòó, çîêðåìà íà Äîíáàñ³, îáóìîâëþºòüñÿ ³íòåðåñàìè
é ö³ëÿìè ãîëîâíèõ ñóá’ºêò³â, çàëó÷åíèõ äî éîãî ðîçâ’ÿçàííÿ, âïëèâîì ñêëàäíèõ
ñóïåðå÷ëèâèõ ïðîöåñ³â íà ãëîáàëüíîìó, ðåã³îíàëüíîìó òà íàö³îíàëüíîìó ð³âíÿõ [4,
ñ. 65].

Ç îãëÿäó íà çàçíà÷åíå, ï³ä îïòèìàëüíîþ ìîäåëëþ âðåãóëþâàííÿ çáðîéíîãî
êîíôë³êòó íà Äîíáàñ³ íàìè ðîçóì³ºòüñÿ íàéêðàùèé ç ìîæëèâèõ âàð³àíò³â ðîçâ’ÿ-
çàííÿ ðîñ³éñüêî-óêðà¿íñüêîãî çáðîéíîãî êîíôë³êòó íà Äîíáàñ³ â óìîâàõ íàÿâíî¿
âíóòð³øíüîïîë³òè÷íî¿ ñèòóàö³¿ â Óêðà¿í³, çîâí³øíüîïîë³òè÷íî¿ êîí’þíêòóðè òà
ìîæëèâèõ âàð³àíò³â ä³é ïðîòèëåæíî¿ ñòîðîíè öüîãî êîíôë³êòó.

Íà ñüîãîäí³, â³äïîâ³äíî äî ñèòóàö³¿, ùî ñêëàëàñÿ, ³ñíóº äåê³ëüêà ñöåíàð³¿â ³ç
ð³çíèìè ñòóïåíÿìè éìîâ³ðíîñò³ ðîçâèòêó ïîä³é íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ
Äîíáàñó. Âîäíî÷àñ ñåðåä òàêèõ ñöåíàð³¿â ðîçâèòêó ïîä³é º ÿê îïòèì³ñòè÷í³, òàê ³
ïåñèì³ñòè÷í³ âàð³àíòè äëÿ Óêðà¿íè. Çà îïòèì³ñòè÷íèì ñöåíàð³ºì Ðîñ³þ âäàºòüñÿ
ïðèìóñèòè ïðèïèíèòè ï³äòðèìêó ñåïàðàòèñòñüêèõ óòâîðåíü ³ âèâåñòè ç îêóïîâàíèõ
òåðèòîð³é ðåãóëÿðí³ â³éñüêà òà íàéìàíö³â. Íà çâ³ëüíåí³é â³ä îêóïàíò³â òåðèòîð³¿
â³äíîâëþºòüñÿ þðèñäèêö³ÿ Óêðà¿íè, çãîäîì ïðîâîäÿòüñÿ ì³ñöåâ³ âèáîðè. Ñòîñîâíî
Ðîñ³¿ ïîñòóïîâî ñêàñîâóºòüñÿ ÷àñòèíà ñàíêö³é. Ïåñèì³ñòè÷íèé ñöåíàð³é äëÿ Óêðà¿íè
ìîæå áóòè ðåàë³çîâàíèé äâîìà ñïîñîáàìè: (à) Ðîñ³¿ âäàºòüñÿ âòðèìàòè Óêðà¿íó ó
ñôåð³ âïëèâó, ó ò.÷. ÷åðåç ïðèõ³ä äî âëàäè â Óêðà¿í³ ïðîðîñ³éñüêèõ ñèë; (á) Ðîñ³ÿ
çàñòîñîâóº ñèëîâ³ çàñîáè, à ñàìå: çàâäàº ìàñîâàíîãî êîìïëåêñíîãî óäàðó ïî Óêðà¿í³
îäíî÷àñíî ç ê³ëüêîõ íàïðÿì³â ³ç çàñòîñóâàííÿì ðåãóëÿðíèõ â³éñüê ç ìåòîþ óòâî-
ðåííÿ ï³äêîíòðîëüíî¿ Ðîñ³¿ äóãè, ùî ç’ºäíóº Ïðèäí³ñòðîâ’ÿ ³ Êðèì ç òåðèòîð³ºþ
Ðîñ³¿.
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Íà ùàñòÿ, ïåñèì³ñòè÷í³ ñöåíàð³¿ ðîçâèòêó ïîä³é (“Óêðà¿íà óâ³éäå â
ªâðàç³éñüêèé ïðîñò³ð” àáî “Â³äêðèòà çáðîéíà àãðåñ³ÿ Ðîñ³¿”) âèãëÿäàþòü ìàëî-
éìîâ³ðíèìè ç îãëÿäó íà ñó÷àñí³ ãåîïîë³òè÷í³ ðåàë³¿ íà ãëîáàëüíîìó òà ðåã³îíàëüíîìó
ð³âíÿõ, à òàêîæ âíóòð³øíüîïîë³òè÷í³ ïðîöåñè â Óêðà¿í³. Ùî æ ñòîñóºòüñÿ îïòè-
ì³ñòè÷íèõ ñöåíàð³¿â, òî ¿õíÿ éìîâ³ðí³ñòü çàëåæèòü â³ä ³íòåíñèâíîñò³ ïåðåãîâîðíîãî
ïðîöåñó, àäæå õ³ä ìèðíîãî âðåãóëþâàííÿ çáðîéíîãî êîíôë³êòó íå ìîæå â³äáóâàòèñÿ
áåç ïîøóêó ä³àëîãó é âçàºìíèõ ïîñòóïîê ñòîð³í êîíôë³êòó.

Â³ò÷èçíÿí³ åêñïåðòè âèçíà÷àþòü äëÿ Óêðà¿íè ëèøå äâà ñïîñîáè ðå³íòåãðàö³¿
îêóïîâàíèõ òåðèòîð³é Äîíáàñó: 1) âèêîðèñòàííÿ âèêëþ÷íî â³éñüêîâî¿ ñèëè;  2) óãîäà
ç³ ñòîðîíîþ, ÿêà íà ñüîãîäí³ çä³éñíþº ñèëîâèé êîíòðîëü íàä çàçíà÷åíèìè òåðè-
òîð³ÿìè [5, ñ. 252].

Ïðîòå íà ñóòî âîºííå ðîçâ’ÿçàííÿ ïðîáëåìè Äîíáàñó íå ìîæíà ñïîä³âàòèñÿ
áåç íàÿâíîñò³ òàêèõ óìîâ: êðèòè÷íå ïîñëàáëåííÿ Ðîñ³¿; íàÿâí³ñòü â Óêðà¿í³ ÷è-
ñåëüíî¿, ïðîôåñ³éíî¿, äîáðå îçáðîºíî¿ àðì³¿ òà âíóòð³øíüî¿ ïîë³òè÷íî¿ êîíñîë³äàö³¿
ñóñï³ëüñòâà; ëîÿëüíå ñòàâëåííÿ äî òàêîãî êðîêó ç áîêó ªÑ ³ ÑØÀ; çàïàñ åêîíîì³÷íî¿
ñòàá³ëüíîñò³ Óêðà¿íñüêî¿ äåðæàâè, íåîáõ³äíèé äëÿ “ïåðåòðàâëþâàííÿ” â³äâîéîâàíèõ
ðåã³îí³â. Âîäíî÷àñ, âðàõîâóþ÷è âàð³àòèâí³ñòü äîãîâ³ðíîãî ñöåíàð³þ ðå³íòåãðàö³¿
Äîíáàñó, ùî ìîæå çä³éñíþâàòèñÿ øëÿõîì êîìïðîì³ñó ç ³íøîþ ñòîðîíîþ çáðîéíîãî
êîíôë³êòó, ìîæíà ðîçãëÿäàòè òàê³ òðè îñíîâí³ ñöåíàð³¿:

1) çä³éñíåííÿ âîºííî¿ îïåðàö³¿ ç³ çâ³ëüíåííÿ îêóïîâàíèõ òåðèòîð³é (õîðâàòñü-
êèé âàð³àíò). Ä³þ÷è çà öèì ñöåíàð³ºì, Óêðà¿í³ áóäå äóæå ïðîáëåìàòè÷íî äîñÿãòè
î÷³êóâàíîãî ïîçèòèâíîãî ðåçóëüòàòó;

2) êîìïðîì³ñ ³ç ïðåäñòàâíèêàìè “ÄÍÐ/ËÍÐ” íà îñíîâ³ Ì³íñüêèõ äîìîâëåíîñòåé
(ìîëäàâñüêèé / áîñí³éñüêèé âàð³àíò). Ñïðèÿòëèâèé ïðîãíîç ùîäî öüîãî âàð³àíòà
ïîâ’ÿçàíèé ò³ëüêè ç ãàðàíò³ÿìè çáåðåæåííÿ (³ çðîñòàííÿ) ï³äòðèìêè Óêðà¿íè ç
áîêó Çàõîäó, à òàêîæ ïîâíîþ â³äìîâîþ Ðîñ³¿ â³ä ïîäàëüøîãî òèñêó íà Óêðà¿íó òà
ï³äðèâó ¿¿ äåðæàâíîñò³. Âò³ì, îñê³ëüêè òàêèõ ãàðàíò³é íå ³ñíóº, öåé âàð³àíò ñë³ä
ðîçãëÿäàòè ÿê îäíîçíà÷íî ïðîãðàøíèé äëÿ Óêðà¿íè é ³ìîâ³ðí³ñòü òîãî, ùî óêðà¿íñüêà
âëàäà áóäå ä³ÿòè çà öèì ñöåíàð³ºì, äóæå íèçüêà;

3) êîìïðîì³ñ ³ç Ðîñ³éñüêîþ Ôåäåðàö³ºþ íà îñíîâ³ Ì³íñüêèõ äîìîâëåíîñòåé.
ßêùî â õîä³ âèêîíàííÿ Ì³íñüêèõ äîìîâëåíîñòåé, â òîìó ÷èñë³ ï³ä ÷àñ ðîçðîáëåííÿ
íîâîãî çàêîíó ïðî îñîáëèâèé ñòàòóñ Äîíáàñó, íå áóäå ïåðåéäåíî æîäíî¿ “÷åðâîíî¿
ë³í³¿” ùîäî âñ³õ îñíîâíèõ ïèòàíü ì³íñüêîãî ïðîöåñó – â³ä ïðèïèíåííÿ âîãíþ äî
ïðîâåäåííÿ âèáîð³â ³ äåöåíòðàë³çàö³¿ – öåé ñöåíàð³é ñë³ä óâàæàòè âèãðàøíèì
äëÿ Óêðà¿íè. Âò³ì, çâàæàþ÷è íà íàÿâíó ñüîãîäí³ êàòåãîðè÷íî íåãíó÷êó ïîçèö³þ
Ðîñ³¿ òà âíóòð³øíüîïîë³òè÷íî¿ îïîçèö³¿ Óêðà¿íè ç öèõ ïèòàíü, òàêèé âàð³àíò
óðåãóëþâàííÿ êîíôë³êòó íà Äîíáàñ³ âèäàºòüñÿ äëÿ íàñ ìàëîéìîâ³ðíèì. Àäæå
òàêå ñï³ââ³äíîøåííÿ ³íòåðåñ³â îñíîâíèõ ñóá’ºêò³â óðåãóëþâàííÿ êîíôë³êòó íà
Äîíáàñ³ ôîðìóº ïàòîâó ìîäåëü â³äíîñèí ì³æ íèìè.

ßê íàãîëîøóþòü åêñïåðòè, ñöåíàð³é âèð³øåííÿ êîíôë³êòó íà Äîíáàñ³ øëÿõîì
ðå³íòåãðàö³¿ òåðèòîð³é âèãëÿäàº íàéá³ëüø ñêëàäíèì, äîâãîòðèâàëèì òà ìàëîéìî-
â³ðíèì, àëå ç ïîãëÿäó íàö³îíàëüíèõ ³íòåðåñ³â Óêðà¿íè, çàáåçïå÷åííÿ äîâãîñòðîêîâî¿
ðåã³îíàëüíî¿ ñòàá³ëüíîñò³ òà ö³ëåé ðîçâèòêó äåðæàâè, âèñòóïàº ÿê íàéá³ëüø
ïðèéíÿòíèé. Îòæå, îñê³ëüêè ïåðøèé âàð³àíò äîãîâ³ðíîãî ñöåíàð³þ ðå³íòåãðàö³¿
Äîíáàñó º íåðåàë³ñòè÷íèì, à äðóãèé âàð³àíò – ïðîãðàøíèì, òî ñàìå âàð³àíò
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äîáðîâ³ëüíî¿ ðå³íòåãðàö³¿ îêóïîâàíèõ òåðèòîð³é íà îñíîâ³ Ì³íñüêèõ äîìîâëåíîñòåé
(ó õîä³ êîìïðîì³ñó ç Ðîñ³ºþ) ñë³ä âçÿòè çà îñíîâó íàö³îíàëüíî¿ ñòðàòåã³¿ äåîêóïàö³¿
òà ðå³íòåãðàö³¿ Äîíáàñó [5, ñ. 255].

Çàóâàæèìî, ùî êîæíà ç³ ñòîð³í (êð³ì “ÄÍÐ/ËÍÐ”) ìîæå çàáëîêóâàòè íå-
ñïðèÿòëèâèé äëÿ ñåáå ñöåíàð³é, àëå ïðè öüîìó íå ìàº äîñòàòíüîãî âïëèâó, ùîá
ðåàë³çóâàòè áàæàíèé. Òîìó âàðòî î÷³êóâàòè íà ïîñòóïîâå çàìîðîæóâàííÿ êîíô-
ë³êòó íà òë³ äèñêóñ³é ïðî ÷åðãîâ³ñòü ³ ì³ðó âèêîíàííÿ ïóíêò³â Ì³íñüêèõ äîìîâëå-
íîñòåé.

Êåð³âíèöòâî Óêðà¿íè íåîäíîðàçîâî çàÿâëÿëî: ÿêùî çóñòð³÷ ó “íîðìàíäñüêîìó
ôîðìàò³” ïîêàæå â³äñóòí³ñòü ïðîãðåñó, òî öå ïîñòàâèòü ï³ä ñóìí³â ìîæëèâ³ñòü
äîñÿãíåííÿ ìèðó â ì³íñüêîìó ïðîöåñ³. Òîä³, íà äóìêó î÷³ëüíèê³â äåðæàâè, îäíèì
ç àëüòåðíàòèâíèõ âàð³àíò³â ïîñòàíå çâåðíåííÿ Óêðà¿íè çà ìèðîòâîð÷îþ ì³ñ³ºþ,
òî÷í³øå çà peacekeeping – ì³ñ³ºþ ç ï³äòðèìàííÿ ìèðó.

Îòîæ, íàéá³ëüø ðåàë³ñòè÷íèì âàð³àíòîì ðîçâèòêó ïîä³é ó áëèæ÷³é ïåðñïåê-
òèâ³ º îäèí ³ç âàð³àíò³â ó ðàìêàõ ñöåíàð³þ “Çáåðåæåííÿ status quo”. ª ï³äñòàâè
ïðîãíîçóâàòè âèñîêó éìîâ³ðí³ñòü òîãî, ùî ðîñ³éñüêà ñòîðîíà áóäå íàìàãàòèñÿ
óòðèìóâàòè ñèòóàö³þ íà Ñõîä³ Óêðà¿íè â ðåæèì³ “òë³þ÷îãî” çáðîéíîãî êîíôë³êòó
íèçüêî¿ ³íòåíñèâíîñò³, çàëèøàþ÷è â³ðîã³äíîþ çàãðîçó ìàñøòàáíî¿ åñêàëàö³¿ áîéîâèõ
ä³é. Íàðàç³ îäíèì ³ç íàéá³ëüø ïåðñïåêòèâíèõ ³ ïð³îðèòåòíèõ âàð³àíò³â â³äíîâëåííÿ
ìèðó íà Ñõîä³ Óêðà¿íè º ì³æíàðîäíà êîìïëåêñíà ìèðîòâîð÷à îïåðàö³ÿ ï³ä åã³äîþ
ÎÎÍ.

Íà òë³ ïðîáëåìíîãî Ì³íñüêîãî ïðîöåñó ³ â³äíîñíî îáíàä³éëèâèõ ïîêàçíèê³â
äåÿêèõ ïîïåðåäí³õ ì³ñ³é ÎÎÍ äîáðå óçãîäæåíà, îçáðîºíà ³ ç øèðîêèì ìàíäàòîì
ìèðîòâîð÷à îïåðàö³ÿ, ùî âêëþ÷àòèìå çíà÷íèé öèâ³ëüíèé êîìïîíåíò, ìîæå ñòàòè
ðåàëüíîþ ìîæëèâ³ñòþ äëÿ äîñÿãíåííÿ ìèðó íà Ñõîä³ Óêðà¿íè. Àëå äëÿ òàêî¿
îïåðàö³¿ çàìàëî ò³ëüêè ð³øåííÿ Ðàäè Áåçïåêè ÎÎÍ. ¯é íåîáõ³äíà ïîë³òè÷íà,
ìàòåð³àëüíà òà êàäðîâà ï³äòðèìêà ªâðîïåéñüêîãî Ñîþçó.

Âîäíî÷àñ, çà ðîçðàõóíêàìè åêñïåðò³â, âðàõîâóþ÷è ðîçì³ðè òåðèòîð³¿ ÎÐÄËÎ,
ïîòð³áíèé áàãàòîíàö³îíàëüíèé êîíòèíãåíò ÷èñåëüí³ñòþ áëèçüêî 50 òèñ. ìèðîòâîðö³â.
Óò³ì, ìàëî òîãî, ùî òàêî¿ âåëè÷åçíî¿ ÷èñåëüíîñò³ íà ñüîãîäí³ â ðîçïîðÿäæåíí³
ÎÎÍ íåìàº, – éîãî ôîðìóâàííÿ ìîæå âèìàãàòè áàãàòî ÷àñó, çóñèëü ³, ùî âàæëèâî,
ãîòîâíîñò³ óðÿä³â êðà¿í – ïîòåíö³éíèõ êîíòðèáóòîð³â [6].

Ìîæëèâèì âàð³àíòîì âèð³øåííÿ îçíà÷åíî¿ ïðîáëåìè º çàïðîïîíîâàíà
êåð³âíèêîì ÌÂÑ Óêðà¿íè À. Àâàêîâèì ñòðàòåã³ÿ â³äíîâëåííÿ ö³ë³ñíîñò³ Óêðà¿íè
³ äåîêóïàö³¿ Äîíáàñó (á³ëüø â³äîìà ï³ä íàçâîþ “ìåõàí³çì ìàëèõ êðîê³â”) [7], ó
ÿê³é ïîë³òèê íå â³äêèäàº ³äå¿ ìèðîòâîð÷î¿ ì³ñ³¿ ÎÎÍ, îäíàê ïðîïîíóº ïîâåðòàòè
Äîíáàñ “÷àñòèíàìè”. À. Àâàêîâ àêöåíòóº, ùî çâ³ëüíåííÿ òåðèòîð³¿ Äîíáàñó òà â³ä-
íîâëåííÿ êîíòðîëþ íàä ñõ³äíèì êîðäîíîì Óêðà¿íè áóäå çä³éñíþâàòèñÿ ïîë³öåéñü-
êîþ îïåðàö³ºþ ³ç çàëó÷åííÿì ìèðîòâîð÷èõ ñèë, à íå â³éñüêîâîþ. Íà éîãî äóìêó,
ìèðîòâîðö³ ìàþòü çàéòè íå íà âñþ òåðèòîð³þ ñåïàðàòèñò³â, à ëèøå â îêðåì³ ðàéî-
íè, ùî ìåæóþòü ç ë³í³ºþ ç³òêíåííÿ.

ßê íàãîëîøóº êåð³âíèê ÌÂÑ, éîãî “ìèðíèé ñöåíàð³é” äëÿ Äîíáàñó ïî ñóò³,
à íå â ïîðÿäêó âèêîíàííÿ, íå ñóòòºâî â³äð³çíÿºòüñÿ â³ä Ì³íñüêèõ óãîä é ïåðåäáà÷àº
òàê³ åòàïè.
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². Ôîðìóâàííÿ ïðàâîâîãî ïîëÿ äëÿ âðåãóëþâàííÿ êîíôë³êòó: óõâàëåííÿ Âåð-
õîâíîþ Ðàäîþ Óêðà¿íè ïàêåòó çàêîíîäàâ÷èõ àêò³â, ùî ñïðèÿòèìóòü â³äíîâëåííþ
òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè. Ñåðåä íèõ – äâà íàéâàæëèâ³øèõ çàêîíè: Çàêîí
ïðî àìí³ñò³þ òà Çàêîí ïðî êîëàáîðàíò³â.

²². Äåîêóïàö³ÿ Äîíáàñó:
1) îáèðàºòüñÿ òà óçãîäæóºòüñÿ îêðåìà ä³ëÿíêà (ðàéîí) îêóïîâàíèõ òåðèòîð³é

Äîíáàñó, íà ÿêó ñóïðîòèâí³ â³éñüêîâ³ ôîðìóâàííÿ â³äâîäÿòüñÿ çà ìåæ³ îáóìîâëåíî¿
ë³í³¿ – ñòâîðþºòüñÿ äåì³ë³òàðèçîâàíà çîíà áåçïåêè;

2) ñïåö³àëüíà ì³æíàðîäíà ìèðîòâîð÷à ì³ñ³ÿ òà Äåðæàâíà ïðèêîðäîííà ñëóæáà
Óêðà¿íè áåðóòü ï³ä ñâ³é êîíòðîëü çàçíà÷åíó ä³ëÿíêó òåðèòîð³¿ ³ ¿¿ ìåæ³;

3) â ìåæàõ çâ³ëüíåíî¿ òåðèòîð³¿ ñèëàìè îðãàí³â þñòèö³¿ Óêðà¿íè ïðîâîäèòüñÿ
ï³äãîòîâêà äî âèáîð÷îãî ïðîöåñó ³ ïîäàëüøèõ ì³ñöåâèõ âèáîð³â â³äïîâ³äíî äî óê-
ðà¿íñüêîãî çàêîíîäàâñòâà;

4) íà çâ³ëüíåí³é òåðèòîð³¿ â³äíîâëþºòüñÿ ðîáîòà âñ³õ äåðæàâíèõ ³íñòèòóò³â
³ ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè.

²²². Ïðîöåñ ðå³íòåãðàö³¿:
5) ïðîâîäèòüñÿ ïðîöåäóðà ãóìàí³òàðíîãî ðîçì³íóâàííÿ ðàí³øå îêóïîâàíî¿

òåðèòîð³¿;
6) íåãàéíî ïðîâîäÿòüñÿ ðîáîòè ç óñóíåííÿ òåõíîãåííèõ ³ åêîëîã³÷íèõ ðèçèê³â;
7) çàïóñêàºòüñÿ òåðì³íîâà ïðîãðàìà ïåðåâ³ðêè ³ â³äíîâëåííÿ óêðà¿íñüêèõ

äîêóìåíò³â äëÿ âñ³õ ëþäåé, ÿê³ ïðîæèâàëè ö³ ðîêè íà îêóïîâàí³é òåðèòîð³¿;
8) ïî÷èíàºòüñÿ ïðîöåñ â³äíîâëåííÿ ñîö³àëüíî-åêîíîì³÷íî¿ ³íôðàñòðóêòóðè:

äîð³ã, ìîñò³â, óñòàíîâ, ï³äïðèºìñòâ;
9) ïðîâîäèòüñÿ ðîáîòà íàä ïîâåðíåííÿì âèìóøåíî ïåðåì³ùåíèõ îñ³á;
10) â³äíîâëþºòüñÿ ó÷àñòü ãðîìàäÿí, ÿê³ ïðîæèâàþòü íà ðàí³øå îêóïîâàíèõ

òåðèòîð³ÿõ ó âèáîðàõ äî öåíòðàëüíèõ îðãàí³â âëàäè Óêðà¿íè (àëå íå ðàí³øå, í³æ
÷åðåç 3-5 ðîê³â).

IV. Â³ÿëîïîä³áíå ïîøèðåííÿ “ìåõàí³çìó ìàëèõ êðîê³â”: ïðîºêò ìàñøòàáóºòüñÿ
íà ñóñ³äí³ ðåã³îíè. Âîäíî÷àñ êîæåí íàñòóïíèé åòàï äåîêóïàö³¿ ³ ðå³íòåãðàö³¿ â³äáóâà-
òèìåòüñÿ ëåãøå, îñê³ëüêè ì³ñöåâ³ æèòåë³ çâ³ëüíåíèõ ì³ñò ³ ñ³ë ñòàíóòü “àãåíòàìè
âïëèâó”, ïðèêëàäîì ³ çðàçêîì äëÿ ñóñ³ä³â [8].

Çàçíà÷èìî, ùî êîìàíäà ÷èííîãî Ïðåçèäåíòà Óêðà¿íè òàêîæ çâåðòàëà óâàãó:
ÿêùî íàðàç³ íå áóäå âèäíî ãîòîâíîñò³ ç áîêó Ðîñ³¿ éòè äî ìèðíîãî ïðîöåñó, äî âè-
êîíàííÿ Ì³íñüêèõ äîìîâëåíîñòåé, òîä³ Óêðà¿íà ãîòîâà “ïîáóäóâàòè ñò³íó” (çîêðåìà,
áóäå çàëó÷àòèñÿ äîñâ³ä ²çðà¿ëþ) [9].

Ïðîöåñ ñåöåñ³¿ (â³äîêðåìëåííÿ òåðèòîð³é) ñòàº éìîâ³ðíèì ó ðàç³ âèíèêíåííÿ
íîâîãî âèòêà çáðîéíîãî ïðîòèñòîÿííÿ â Äîíáàñ³ é íåìîæëèâîñò³ äîìîâèòèñÿ ùî-
äî ðåàë³çàö³¿ Ì³íñüêèõ óãîä, ùî ïåðåäáà÷àº îñòàòî÷íó â³äìîâó Óêðà¿íè â³ä îêóïî-
âàíèõ òåðèòîð³é ³ ïîâíèé ðîçðèâ ç íèìè.

ßê ï³äêðåñëþº À. ²ëëàð³îíîâ, ïðèïèíåííÿ âîãíþ, çàìîðîæåííÿ êîíôë³êòó,
âñòàíîâëåííÿ ë³í³¿ ðîçìåæóâàííÿ, ¿¿ æîðñòêà îáîðîíà, íåçàëåæíèé âíóòð³øíüî- ³
çîâí³øíüîïîë³òè÷íèé, åêîíîì³÷íèé, ñîö³àëüíèé ðîçâèòîê äâîõ äåðæàâíèõ óòâî-
ðåíü – â³ëüíîãî ³ áàíäèòñüêî-òîòàë³òàðíîãî – öå íàðàç³ ºäèíèé øëÿõ çàáåçïå÷åííÿ
ìèðó íà Äîíáàñ³ òà îäíî÷àñíîãî çáåðåæåííÿ â³ëüíî¿ Óêðà¿íè. Àëüòåðíàòèâà öüîãî
âàð³àíòà ò³ëüêè îäíà – “ëóãàíäîí³çàö³ÿ” Óêðà¿íè, òîáòî ³íô³êóâàííÿ áàíäèòñüêî-
òîòàë³òàðíîþ ïóõëèíîþ ïîë³òè÷íîãî ò³ëà â³ëüíî¿ êðà¿íè [10].

Îòæå, ñöåíàð³é “Ëåã³òèì³çàö³ÿ ÄÍÐ òà ËÍÐ â ÿêîñò³ ñàìîñò³éíèõ äåðæàâíèõ
óòâîðåíü” ìàº âåëèêèé ñòóï³íü ³ìîâ³ðíîñò³. Âò³ì, â³äïîâ³äíî äî òîãî, ùî 24 êâ³òíÿ
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2019 ð. ïðåçèäåíò ÐÔ Â. Ïóò³í ï³äïèñàâ óêàç, ÿêèì äîçâîëèâ ó ñïðîùåíîìó
ïîðÿäêó íàäàâàòè ðîñ³éñüêå ãðîìàäÿíñòâî îñîáàì, ÿê³ ïîñò³éíî ïðîæèâàþòü íà
òåðèòîð³ÿõ ÎÐÄËÎ, à òàêîæ çâàæàþ÷è íà ìîæëèâ³ñòü ïðîâåäåííÿ ðåôåðåíäóìó
ïðî ïðèºäíàííÿ öèõ òåðèòîð³é äî Ðîñ³¿, âåëèêó éìîâ³ðí³ñòü, íà íàøó äóìêó, ìàº
òàêîæ ñöåíàð³é “Âõîäæåííÿ ÄÍÐ òà ËÍÐ äî ñêëàäó Ðîñ³éñüêî¿ Ôåäåðàö³¿”. Ìè
òàêîæ äîïóñêàºìî, ùî íà íàéáëèæ÷ó ïåðñïåêòèâó íàéá³ëüø ìîæëèâèì âàð³àíòîì
ðîçâèòêó ïîä³é íà Äîíáàñ³ ìîæå áóòè ñöåíàð³é “Â Óêðà¿í³ áóäå çàìîðîæåíèé
êîíôë³êò”. Óò³ì, áåðó÷è äî óâàãè ñîö³àëüíî-åêîíîì³÷íó ñèòóàö³þ íà òåðèòîð³ÿõ
ÎÐÄËÎ, âåëèê³ ðèçèêè â³äíîâëåííÿ áîéîâèõ ä³é, çàÿâëåí³ íàì³ðè êåð³âíèöòâà
Óêðà¿íè ùîäî íàéñêîð³øîãî âèð³øåííÿ êîíôë³êòó (à ñàìå óïðîäîâæ ðîêó) òà
ïîë³òè÷í³ íàñë³äêè äëÿ ñòîð³í êîíôë³êòó, ñöåíàð³é “çàìîðîæóâàííÿ” íå âàðòî
ââàæàòè ïåðñïåêòèâíèì. Òàêèé âàð³àíò ìîæå ñïðèéìàòèñÿ ëèøå ÿê ôàçà, ïåðå-
õ³äíèé åòàï (òî÷êà á³ôóðêàö³¿), ï³ñëÿ ÿêîãî ñèòóàö³ÿ ðîçâèâàòèìåòüñÿ çà òàêèìè
íàïðÿìàìè: 1) îñòàòî÷íà ñåöåñ³ÿ; 2) ðå³íòåãðàö³ÿ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é;
3) â³äêðèòà çáðîéíà àãðåñ³ÿ Ðîñ³¿.

Îòæå, çà ñüîãîäí³øí³õ óìîâ íàéá³ëüø ³ìîâ³ðíèì ñöåíàð³ºì âèð³øåííÿ
êîíôë³êòó íà Ñõîä³ Óêðà¿íè ìè âèçíà÷àºìî ñöåíàð³é ñåöåñ³¿ ç âèñîêîþ ïåðñïåêòèâîþ
íàñòàííÿ äâîõ îñòàòî÷íèõ âàð³àíò³â: “Âõîäæåííÿ ÄÍÐ òà ËÍÐ äî êëàäó Ðîñ³éñüêî¿
Ôåäåðàö³¿” àáî “Ëåã³òèì³çàö³ÿ ÄÍÐ òà ËÍÐ ÿê ñàìîñò³éíèõ äåðæàâíèõ óòâîðåíü”.
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OPTIMAL MODELS FOR RESOLVING THE ARMED CONFLICT AND
REINTEGRATION OF THE TEMPORARILY OCCUPIED TERRITORIES

IN DONBAS

The article investigates optimal models of settlement of the Russian-Ukrainian
armed conflict in the east of Ukraine, ways of restoring the state sovereignty of our
country in certain regions of Donetsk and Luhansk regions.

It is revealed that today, based on the current situation, there are several
scenarios with varying degrees of probability of events occurring in the temporarily

© Tsyhanov Oleh, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).20

193

occupied territories of Donbas. At the same time, such scenarios include both optimistic
and pessimistic options for Ukraine.

The use of a systematic approach, comparative, contextual, comparative-legal,
logical-semantic, statistical, system-structural methods of analysis allowed to determine
the best possible options for solving this interstate conflict in the context of the
existing internal political situation in Ukraine, foreign policy environment, goals of
the main actors involved in its settlement.

Domestic experts identify only two ways for Ukraine to reintegrate the occupied
territories of the Donbas: use only of military force; an agreement with a party
currently exercising force control over the said territories. At the same time, it is
impossible to hope for a purely military solution of the Donbas’s problem in the
current conditions. At the same time, the option of voluntary reintegration of the
occupied territories on the basis of the Minsk Agreements (in the course of compromise
with Russia) should be taken as the basic strategy of the Donbas’s national de-
occupation and reintegration strategy.

The secession scenario becomes probable in the event of a new round of armed
confrontation in the Donbas and the inability to agree on the implementation of the
Minsk Agreements, which implies a definitive abandonment of Ukraine from the
occupied territories and a complete break with them. Under the current conditions,
the most probable scenario for resolving the conflict in the East of Ukraine is the
secession scenario with a high prospect of two final options: “DPR and LPR will
enter the Russian Federation” or “Legitimization of DPR and LPR as independent
state entities”.

Keywords: armed conflict, Donbas war, national strategy, state sovereignty, de-
occupation, reintegration, Minsk agreements, UN peacekeeping operation.
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ÓÄÊ 343.35(477)

Áîíäàðåíêî Ìàðèíà Ñåðã³¿âíà,
ïîì³÷íèê ñóää³ Âåðõîâíîãî Ñóäó Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà

ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ ÑÓÁ’ªÊÒÈÂÍÈÕ ÎÇÍÀÊ ÇËÎ×ÈÍ²Â,
ÏÅÐÅÄÁÀ×ÅÍÈÕ ÑÒ. 321 ÊÊ ÓÊÐÀ¯ÍÈ

Ó ñòàòò³ ïðîàíàë³çîâàíî îçíàêè, ùî õàðàêòåðèçóþòü ñóá’ºêò ñêëàäó
çëî÷èíó, âèñâ³òëåíî ïðîáëåìè ùîäî âèçíà÷åííÿ ñóá’ºêòà çëî÷èíó çà ÷. 2 ñò. 321
ÊÊ Óêðà¿íè ñàìå ÿê ñïåö³àëüíîãî, à òàêîæ ïåðñïåêòèâè âèçíàííÿ þðèäè÷íèõ îñ³á
ñóá’ºêòîì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ó òîìó ÷èñë³ é ó ðàç³ â÷èíåííÿ çëî÷èí³â,
ïåðåäáà÷åíèõ çàçíà÷åíîþ ñòàòòåþ.

Çðîáëåíî âèñíîâîê, ùî ó íàóö³ êðèì³íàëüíîãî ïðàâà ³ñíóþòü ïðîáëåìí³ ïèòàííÿ
ïðè âñòàíîâëåíí³ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó, àëå âðàõîâóþ÷è êîíñòðóêö³¿
ñò. 321 ÊÊ Óêðà¿íè, â ö³é ÷àñòèí³ íå ³ñíóº ñóòòºâèõ íåóçãîäæåíîñòåé.

Êëþ÷îâ³ ñëîâà: îá’ºêòèâíà ñòîðîíà ñêëàäó çëî÷èíó, ñóá’ºêòèâíà ñòîðîíà
ñêëàäó çëî÷èíó, îñîáà çëî÷èíöÿ, ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ.

Äî îáîâ’ÿçêîâèõ åëåìåíò³â ñêëàäó çëî÷èíó, êð³ì îá’ºêòà ³ îá’ºêòèâíî¿ ñòîðîíè,
íàëåæàòü ñóá’ºêò ³ ñóá’ºêòèâíà ñòîðîíà ñêëàäó çëî÷èíó. Ââàæàºòüñÿ, ùî âñòàíîâ-
ëåííÿì ñóá’ºêòèâíèõ îçíàê çëî÷èíó çàâåðøóºòüñÿ ïðîöåñ êâàë³ô³êàö³¿ ñóñï³ëüíî
íåáåçïå÷íîãî ä³ÿííÿ.

Ó íàóêîâ³é òà íàâ÷àëüí³é ë³òåðàòóð³ ïðè âèêëàäåíí³ ìàòåð³àëó ùîäî ñêëàäó
çëî÷èíó íåìîæëèâî íå ïîì³òèòè, ùî ñàìå òàê³é îçíàö³ ñêëàäó, ÿê ñóá’ºêò çëî÷èíó,
ïðèä³ëåíî íåäîñòàòíüî óâàãè. Õî÷à, ìè ïîãîäæóºìîñü ³ç äóìêîþ, ùî íåìàº á³ëüø
âàæëèâèõ àáî ìåíø âàæëèâèõ îçíàê ñêëàäó, âîíè º ð³âíîçíà÷íèìè, à îòæå, ³ ¿õ
äîñë³äæåííÿ ìàº áóòè òàêèì ñàìèì.

Ùîäî ñóá’ºêòà çëî÷èíó, òî â³í ôàêòè÷íî º òàê çâàíîþ ä³ºâîþ îñîáîþ, ç
ðåàë³çàö³¿ ìîòèâ³â ÿêî¿ ó âèãëÿä³ çä³éñíåííÿ â³äïîâ³äíî¿ ä³¿ àáî áåçä³ÿëüíîñò³ é
â÷èíÿºòüñÿ ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ, ùî ì³ñòèòü ñêëàä çëî÷èíó. Ïðè öüîìó
ç óñ³õ åëåìåíò³â ñêëàäó çëî÷èíó ñóá’ºêò º íàéìåíø äèñêóñ³éíèì.

Ñóá’ºêò çëî÷èíó äîñë³äæóâàâñÿ òàêèìè â÷åíèìè, ÿê Â.². Áîðèñîâ, Ñ.Á. Ãàâðèø,
Ì.À. Ãåëüôåð, Î.À. Ãåðöåíçîí, Â.Ê. Ãðèùóê, Í.À. Ãóòîðîâà, Ï.Ñ. Äàãåëü, Î.Î. Äó-
äîðîâ, ß.ß. Êóäðÿâöåâ, Â.Î. Ìåðêóëîâà, À.À. Ìóçèêà, Â.Ñ. Îðëîâ, Ñ.À. Òàðàðóõ³í,
Â.ß. Òàö³é, Ì.². Õàâðîíþê òà ³í.

Ìåòîþ öüîãî äîñë³äæåííÿ º àíàë³ç îçíàê, ùî õàðàêòåðèçóþòü ñóá’ºêòà ñêëàäó
çëî÷èíó, âèñâ³òëåííÿ ïðîáëåì ùîäî âèçíà÷åííÿ ñóá’ºêòà çëî÷èíó çà ÷. 2 ñò. 321
ÊÊ Óêðà¿íè ñàìå ÿê ñïåö³àëüíîãî, ïîäàëüø³ ïåðñïåêòèâè âèçíàííÿ þðèäè÷íèõ

КРИМІНАЛЬНЕ ПРАВО ТА КРИМІНОЛОГІЯ.
КРИМІНАЛЬНО�ВИКОНАВЧЕ ПРАВО
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îñ³á ñóá’ºêòîì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ó òîìó ÷èñë³ é ó ðàç³ â÷èíåííÿ
çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 321 ÊÊ Óêðà¿íè.

Ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè, ó ðîçä³ë³ IV “Îñîáà, ÿêà ï³äëÿãàº êðèì³-
íàëüí³é â³äïîâ³äàëüíîñò³ (ñóá’ºêò çëî÷èíó)”, ó ÷àñòèí³ 1 ñò. 18 ì³ñòèòüñÿ âèçíà÷åííÿ
ñóá’ºêòà çëî÷èíó: “Ñóá’ºêòîì çëî÷èíó º ô³çè÷íà îñóäíà îñîáà, ÿêà â÷èíèëà çëî÷èí
ó â³ö³, ç ÿêîãî â³äïîâ³äíî äî öüîãî Êîäåêñó ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³-
äàëüí³ñòü” [1].

ª îäíî÷àñíèì âæèâàííÿ ³ çì³øóâàííÿ òàêèõ ïîíÿòü, ÿê ñóá’ºêò çëî÷èíó,
ñóá’ºêò ñêëàäó çëî÷èíó, ñóá’ºêò êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ³ îñîáà, ÿêà ï³äëÿãàº
êðèì³íàëüí³é â³äïîâ³äàëüíîñò³.

Ñóá’ºêòîì çëî÷èíó º îñîáà, ÿêà â÷èíèëà çëî÷èí.
²íîä³ âæèâàþòü òåðì³í “îñîáà çëî÷èíöÿ”, ùî º êðèì³íîëîã³÷íèì òåðì³íîì

íà â³äì³íó â³ä êðèì³íàëüíî-ïðàâîâîãî “ñóá’ºêò çëî÷èíó”, é â³äïîâ³äíî çà îáñÿãîì
º çíà÷íî øèðøèì, îñê³ëüêè ðîçêðèâàºòüñÿ ÷åðåç ñîö³àëüíó ñóòü îñîáè, à òàêîæ
÷åðåç ñêëàäíèé êîìïëåêñ îçíàê, âëàñòèâîñòåé, çâ’ÿçê³â, â³äíîñèí, ìîðàëüíèé ³
äóõîâíèé ñâ³ò, ùî õàðàêòåðèçóþòü îñîáó, âçÿòèõ ó âçàºìîä³¿ ç ³íäèâ³äóàëüíèìè
îñîáëèâîñòÿìè ³ æèòòºâèìè ôàêòàìè, ùî ëåæàòü â îñíîâ³ çëî÷èííî¿ ïîâåä³íêè.

Ñóá’ºêò ñêëàäó çëî÷èíó – öå þðèäè÷íà êàòåãîð³ÿ ñóá’ºêòà çëî÷èíó, òîáòî
çäàòí³ñòü îñîáè, ÿêà â÷èíèëà çëî÷èí, íåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü.

Ó íàâ÷àëüí³é ë³òåðàòóð³ ïîíÿòòÿ “ñóá’ºêò çëî÷èíó” ðîçêðèâàºòüñÿ ÿê åëåìåíò
ñêëàäó çëî÷èíó, ùî õàðàêòåðèçóºòüñÿ ñóêóïí³ñòþ îçíàê, çà íàÿâíîñò³ ÿêèõ îñîáà
ìîæå ï³äëÿãàòè êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ çà ñâî¿ ä³¿ àáî áåçä³ÿëüí³ñòü. Ó
çàãàëüíîìó ðîçóì³íí³ – öå îñîáà, ÿêà â÷èíèëà çëî÷èí, ó á³ëüø âóçüêîìó çíà÷åí-
í³ – îñîáà, ÿêà çäàòíà íåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü ó ðàç³ â÷èíåííÿ ñóñï³ëüíî
íåáåçïå÷íîãî ä³ÿííÿ, ïåðåäáà÷åíîãî ÊÊ Óêðà¿íè [2, ñ. 126].

Ïðîòå ó äîêòðèí³ êðèì³íàëüíîãî ïðàâà ïîñëóãîâóþòüñÿ âèçíà÷åííÿì ïîíÿòòÿ
“ñóá’ºêò çëî÷èíó”, ñôîðìóëüîâàíèì Ñ.Â. ×îðíåé, ÿê ô³çè÷íî¿ îñóäíî¿ àáî âèçíàíî¿
â óñòàíîâëåíîìó çàêîíîì ïîðÿäêó îáìåæåíî îñóäíî¿ îñîáè, ÿêà â÷èíèëà çàáîðîíåíå
êðèì³íàëüíèì çàêîíîäàâñòâîì ä³ÿííÿ ó â³ö³, ç ÿêîãî â³äïîâ³äíî äî ÊÊ Óêðà¿íè
ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü [3, ñ. 126].

Îäíàê îñîáà, ÿêà ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ (ñóá’ºêò çëî÷è-
íó) – íàçâà ðîçä³ëó Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, â ÿêîìó ì³ñòÿòüñÿ ñòàòò³,
ÿê³ âèçíà÷àþòü ïîíÿòòÿ ñóá’ºêòà çëî÷èíó, îñóäíîñò³, îáìåæåíî¿ îñóäíîñò³, êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè, â÷èíåí³ ó ñòàí³ ñï’ÿí³ííÿ âíàñë³äîê âæèâàííÿ
àëêîãîëþ, íàðêîòè÷íèõ çàñîá³â àáî ³íøèõ îäóðìàíþþ÷èõ ðå÷îâèí òà â³êó, ç ÿêîãî
ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü.

Âîäíî÷àñ, äîòðèìóþñü äóìêè, ùî ïàíóº ó ñó÷àñí³é íàóö³ ïðî òå, ùî ñóá’ºêò
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ º á³ëüø âäàëèì ïîíÿòòÿì, íà â³äì³íó â³ä îñîáè,
ÿêà ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³, ç îãëÿäó íà ïîäàëüøå ìîæëèâå âè-
çíàííÿ ³ þðèäè÷íèõ îñ³á ñóá’ºêòîì çëî÷èíó.

Ñóá’ºêò çëî÷èíó ÿê åëåìåíò ñêëàäó çëî÷èíó õàðàêòåðèçóºòüñÿ òðüîìà îáî-
â’ÿçêîâèìè îçíàêàìè: öå îñîáà ô³çè÷íà, îñóäíà, ÿêà äîñÿãëà ïåâíîãî â³êó.

Òàãàíöåâ Ì.Ñ. çàçíà÷àâ, ùî â þðèäè÷íîìó ðîçóì³íí³ ô³çè÷íà îñîáà ìîæå
áóòè ñóá’ºêòîì çëî÷èíó, êîëè âîíà õàðàêòåðèçóºòüñÿ ñóêóïí³ñòþ á³îëîã³÷íèõ îçíàê,
ÿê³ âèçíà÷àþòü ¿¿ îñóäí³ñòü ÷è íåîñóäí³ñòü [4, ñ. 78].
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Ó ñòàòò³ 19 ÊÊ Óêðà¿íè íàäàíî âèçíà÷åííÿ ñòàíó, çà ÿêîãî îñîáà ââàæàºòüñÿ
îñóäíîþ àáî íåîñóäíîþ: “1. Îñóäíîþ âèçíàºòüñÿ îñîáà, ÿêà ï³ä ÷àñ â÷èíåííÿ
çëî÷èíó ìîãëà óñâ³äîìëþâàòè ñâî¿ ä³¿ (áåçä³ÿëüí³ñòü) ³ êåðóâàòè íèìè” òà “2. Íå
ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ îñîáà, ÿêà ï³ä ÷àñ â÷èíåííÿ ñóñï³ëüíî
íåáåçïå÷íîãî ä³ÿííÿ, ïåðåäáà÷åíîãî öèì Êîäåêñîì, ïåðåáóâàëà â ñòàí³ íåîñóäíîñò³,
òîáòî íå ìîãëà óñâ³äîìëþâàòè ñâî¿ ä³¿ (áåçä³ÿëüí³ñòü) àáî êåðóâàòè íèìè âíàñë³äîê
õðîí³÷íîãî ïñèõ³÷íîãî çàõâîðþâàííÿ, òèì÷àñîâîãî ðîçëàäó ïñèõ³÷íî¿ ä³ÿëüíîñò³,
íåäîóìñòâà àáî ³íøîãî õâîðîáëèâîãî ñòàíó ïñèõ³êè” [5].

Îñóäí³ñòü º ïî÷àòêîâîþ ëàíêîþ â ëàíöþç³: îñóäí³ñòü – âèíà – â³äïîâ³äàëüí³ñòü.
Îñóäí³ñòü º íåîáõ³äíîþ ïåðåäóìîâîþ äëÿ âñòàíîâëåííÿ âèíè îñîáè, à â³äïîâ³äíî
é êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåíå [6, ñ. 27]. Îñóäí³ñòü – íîðìà, òèïîâèé
ñòàí ïñèõ³êè ëþäèíè, õàðàêòåðíèé äëÿ ¿¿ ïåâíîãî â³êó. Òîìó íà ïðàêòèö³ ïèòàííÿ
âñòàíîâëåííÿ îñóäíîñò³ âèíèêàº ò³ëüêè çà íàÿâíîñò³ ñóìí³â³â ó ïñèõ³÷í³é ïîâíî-
ö³ííîñò³ îñîáè, ÿêà â÷èíèëà çëî÷èí. Âàæëèâ³ñòü âñòàíîâëåííÿ îñóäíîñò³ îñîáè
âèçíà÷åíà ïåðø çà âñå òèì, ùî îñóäí³ñòü º ïåðåäóìîâîþ âèíè, áåç äîâåäåííÿ ÿêî¿
îñîáà íå ìîæå áóòè ïðèòÿãíóòà äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ [7, ñ. 933].

Îñóäí³ñòü ñóá’ºêòà êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïðåçþìóºòüñÿ. Ò³ëüêè ó
âèïàäêó ñóìí³â³â ùîäî çäàòíîñò³ îñîáè íà ÷àñ â÷èíåííÿ íåþ ñóñï³ëüíî íåáåçïå÷íîãî
ä³ÿííÿ óñâ³äîìëþâàòè ñâî¿ ä³¿ àáî êåðóâàòè íèìè ìàº áóòè ïðîâåäåíà ñóäîâî-
ïñèõ³àòðè÷íà åêñïåðòèçà ùîäî äîâåäåííÿ ó îñîáè ïðîòèëåæíîãî ñòàíó.

Ïðîòèëåæíèì ñòàíó îñóäíîñò³ º ñòàí íåîñóäíîñò³, ùî âèêëþ÷àº êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü, àëå ïåðåäáà÷àº ìîæëèâ³ñòü ñóäó ïðèçíà÷èòè ïðèìóñîâ³ çàõîäè
ìåäè÷íîãî õàðàêòåðó.

²ñíóº òðè êðèòåð³ÿ äëÿ âèçíà÷åííÿ íåîñóäíîñò³ – ìåäè÷íèé (àáî á³îëîã³÷íèé),
ïñèõîëîã³÷íèé ³ þðèäè÷íèé. Ìåäè÷íèé – âèçíà÷àº ñòàí ïñèõ³êè ëþäèíè, ïñèõî-
ëîã³÷íèé – â³äîáðàæàº ïñèõîëîã³÷íèé ñòàí îñîáè, à þðèäè÷íèé – öå ìîæëèâ³ñòü
óñâ³äîìëåííÿ ñâî¿õ ä³é (áåçä³ÿëüíîñò³) ³ êåðóâàòè íèìè, öåé êðèòåð³é ÿêðàç ³
çàêëàäåíèé ó çàêîíîäàâ÷å âèçíà÷åííÿ ñòàíó îñóäíîñò³.

Âèÿâëåííÿ ó ò³º¿ àáî ³íøî¿ îñîáè, ÿêà â÷èíèëà ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ,
îçíàê áóäü-ÿêîãî ïñèõ³÷íîãî çàõâîðþâàííÿ ùå íå ìîæå ñëóãóâàòè ï³äñòàâîþ äëÿ
âèçíàííÿ ¿¿ íåîñóäíîþ òà âèêëþ÷èòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü. Öå ïîâ’ÿçàíî
ç òèì, ùî íå ìîæíà ñòàíäàðòíî îö³íþâàòè ïñèõ³÷í³ çàõâîðþâàííÿ, ÿê³ â³äð³çíÿþòüñÿ
îäèí â³ä îäíîãî ïåðåá³ãîì, òÿæê³ñòþ òà ãëèáèíîþ óðàæåííÿ ðîçóìîâèõ ³ âîëüîâèõ
çä³áíîñòåé ëþäèíè [6, ñ. 46–47].

Ïîñåðåäí³ì ñòàíîì ì³æ öèìè äâîìà º ñòàí îáìåæåíî¿ îñóäíîñò³, âèçíà÷åííÿ
ïîíÿòòÿ ÿêîãî áóëî âïåðøå ââåäåíî â ÊÊ Óêðà¿íè â ðåäàêö³¿ 2001 ðîêó, â³äïîâ³äíî
äî ÿêîãî “ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ îñîáà, âèçíàíà ñóäîì îáìåæåíî
îñóäíîþ, òîáòî òàêà, ÿêà ï³ä ÷àñ â÷èíåííÿ çëî÷èíó, ÷åðåç íàÿâíèé ó íå¿ ïñèõ³÷íèé
ðîçëàä, íå áóëà çäàòíà ïîâíîþ ì³ðîþ óñâ³äîìëþâàòè ñâî¿ ä³¿ (áåçä³ÿëüí³ñòü) òà
(àáî) êåðóâàòè íèìè” (÷. 1 ñò. 20) [5].

Òàê, çà îáìåæåíî¿ îñóäíîñò³ â³äáóâàºòüñÿ ê³ëüê³ñíà çì³íà ñâ³äîìîñò³, ïðè
çáåðåæåíí³ ¿¿ ÿêîñò³. Óñâ³äîìëåííÿ ôàêòè÷íèõ îáñòàâèí â÷èíåíîãî îáìåæåíî
îñóäíîþ îñîáîþ ñóòòºâî çíèæóºòüñÿ. Öå ñóòòºâå îáìåæåííÿ ñâ³äîìîñò³ âêàçóº íà
ãëèáèíó ïñèõ³÷íîãî ðîçëàäó ³ âèðàæàºòüñÿ ó ôîðìóë³ îáìåæåíî¿ îñóäíîñò³ ÷åðåç
ïñèõîëîã³÷íèé êðèòåð³é. Ïñèõîëîã³÷íèé êðèòåð³é ìîæå âèðàæàòèñÿ äâîìà
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îçíàêàìè: 1) ³íòåëåêòóàëüíîþ – îñîáà íåçäàòíà ïîâíîþ ì³ðîþ óñâ³äîìëþâàòè
ñâî¿ ä³¿ (íåçäàòíà ó ïîâíîìó îáñÿç³ ðîçóì³òè ôàêòè÷íó ñòîðîíó òà ñóñï³ëüíó
íåáåçïå÷í³ñòü ñâîº¿ ïîâåä³íêè); 2) âîëüîâîþ – îñîáà íåçäàòíà ïîâíîþ ì³ðîþ
êåðóâàòè ñâî¿ìè ä³ÿìè. Ïðè öüîìó â îñîáè ìîæå áóòè ñóòòºâî îáìåæåíà çäàòí³ñòü
óñâ³äîìëþâàòè ñâî¿ ä³¿ òà ïðîñòî îáìåæåíà àáî çáåðåæåíà çäàòí³ñòü êåðóâàòè
íèìè, ³ íàâïàêè. À òàêîæ ìîæå áóòè ñóòòºâî îáìåæåíà ³ çäàòí³ñòü óñâ³äîìëþâàòè
ñâî¿ ä³¿, ³ çäàòí³ñòü êåðóâàòè íèìè. Çàçíà÷åí³ îñîáëèâîñò³ ³íòåëåêòóàëüíî¿ òà âî-
ëüîâî¿ îçíàê é îáóìîâèëè òå, ùî ó êðèì³íàëüíîìó çàêîí³ ì³æ íèìè ñòî¿òü ³
ºäíàëüíèé (“òà”), ³ ðîçä³ëîâèé (“àáî”) ñïîëó÷íèêè [8, ñ. 134].

Îáìåæåí³ñòü âèíóâàòî¿ îñîáè óñâ³äîìëþâàòè ñâî¿ ä³¿ (áåçä³ÿëüí³ñòü) òà
êåðóâàòè íèìè íà ÷àñ â÷èíåííÿ çëî÷èíó, çàçâè÷àé, âèçíàºòüñÿ ÿê îáñòàâèíà, ÿêà
ïîì’ÿêøóº ïîêàðàííÿ, ³ ìîæå áóòè ï³äñòàâîþ äî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â
ìåäè÷íîãî õàðàêòåðó.

Ñë³ä çàóâàæèòè, ùî â³ê ëþäèíè âèêîðèñòîâóºòüñÿ ó ÷îòèðüîõ çíà÷åííÿõ:
õðîíîëîã³÷íèé (êàëåíäàðíèé) â³ê ëþäèíè, á³îëîã³÷íèé, ïñèõîëîã³÷íèé òà ñî-
ö³àëüíèé.

Ïîíÿòòÿ â³êó ñóá’ºêòà çëî÷èíó íå ìîæíà îòîòîæíèòè ³ç æîäíèì ç íàâåäåíèõ
çíà÷åíü, õî÷à ó ñâîºìó çì³ñò³ ìàº ì³ñòèòè îçíàêè, ùî õàðàêòåðèçóþòü õðîíîëîã³÷íèé
(êàëåíäàðíèé) â³ê ëþäèíè. Ó çâ’ÿçêó ç ÷èì çàëåæíî â³ä ñóá’ºêòà çëî÷èíó âèä³ëÿþòü:
â³ê çàãàëüíîãî ñóá’ºêòà çëî÷èíó òà â³ê ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, ì³í³ìàëüíèé
òà ìàêñèìàëüíèé â³ê ñóá’ºêòà çëî÷èíó [9, ñ. 141].

Äîñÿãíåííÿ â³äïîâ³äíîãî â³êó ÿê ³ íàÿâí³ñòü îñóäíîñò³ º íåîáõ³äíîþ óìîâîþ
àáî ïåðåäóìîâîþ, áåç êîòðèõ íå ìîæå áóòè âèð³øåíî ïèòàííÿ ïðî â³äïîâ³äàëüí³ñòü
ëþäèíè çà ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ [6, ñ. 28].

Çàãàëüíèé â³ê îñîáè, ç ÿêîãî ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü,
öå 16 ðîê³â. Çàêîíîäàâöåì ïåðåäáà÷åíèé ³ ïîíèæåíèé â³ê (ç 14 äî 16 ðîê³â) çà
â÷èíåííÿ â³äïîâ³äíèõ çëî÷èí³â, âè÷åðïíèé ïåðåë³ê ÿêèõ íàâåäåíèé ó ÷. 2 ñò. 22
ÊÊ Óêðà¿íè.

Àíàë³ç öèõ çëî÷èí³â äàº ï³äñòàâè äëÿ âèñíîâêó, ùî çàêîíîäàâåöü çíèçèâ â³ê
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà 2 ãðóïè çëî÷èí³â: íàñèëüíèöüê³ òà ìàéíîâ³. Â
îñíîâó çíèæåííÿ â³êó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ö³ çëî÷èíè ïîêëàäåíî
òàê³ êðèòåð³¿: ð³âåíü ðîçóìîâîãî ðîçâèòêó, ñâ³äîìîñò³ îñîáè, ÿêèé ñâ³ä÷èòü ïðî
ìîæëèâ³ñòü âæå â 14 ðîê³â óñâ³äîìèòè ñóñï³ëüíó íåáåçïå÷í³ñòü ³ ïðîòèïðàâí³ñòü
çëî÷èí³â, ïåðåäáà÷åíèõ ó ÷. 2 ñò. 22 ÊÊ Óêðà¿íè; ïîøèðåí³ñòü á³ëüøîñò³ ç íèõ
ñåðåä ï³äë³òê³â; çíà÷íà ñóñï³ëüíà íåáåçïå÷í³ñòü (òÿæê³ñòü) á³ëüøîñò³ ç öèõ çëî÷èí³â
[7, ñ. 932–934].

Õî÷ ³ íå âèä³ëåíèé îêðåìî, àëå, â³äïîâ³äíî äî íîðì Îñîáëèâî¿ ÷àñòèíè, öå
ìîæå áóòè ³ â³ê á³ëüøå 18 ðîê³â (ï³äâèùåíèé â³ê), ùî ñòîñóºòüñÿ ëèøå ñïåö³àëüíèõ
ñóá’ºêò³â, íàïðèêëàä, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà çëî÷èí, ïåðåäáà÷åíèé ñò. 375
ÊÊ Óêðà¿íè, ñóá’ºêòîì â÷èíåííÿ ÿêîãî ìîæå áóòè ñóääÿ, òîáòî ó â³ö³ â³ä 30 ðî-
ê³â.

Ùîäî çëî÷èíó, ïåðåäáà÷åíîãî ñò. 321 ÊÊ Óêðà¿íè, òî âñòàíîâëåíèé çàãàëüíèé
â³ê ñóá’ºêòà çëî÷èíó, òîáòî ÿêèé äîñÿã 16 ðîê³â. Çðîçóì³ëî, ùî çà ÷. 2 ñò. 321 ÊÊ
Óêðà¿íè, çà ÿêèì çëî÷èíè ïåðåâàæíî áóëè â÷èíåí³ ìåäè÷íèìè òà ôàðìàöåâòè÷íèìè
ïðàö³âíèêàìè, â³ê öèõ ñóá’ºêò³â çëî÷èíó ïåðåâèùóâàâ 21 ð³ê.
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Çàêîíîäàâöåì ïåðåäáà÷åíî, ùî ïåâí³ çëî÷èíè ìîæóòü áóòè â÷èíåí³ íå âñ³ìà
ñóá’ºêòàìè, à ëèøå íàä³ëåíèìè äîäàòêîâèìè îçíàêàìè, ó çâ’ÿçêó ç ÷èì êîëî îñ³á,
ÿê³ ìîæóòü áóòè ïðèòÿãíåí³ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà îêðåì³ çëî÷èíè
çâóæåíî. Òàê³ ñïåö³àëüí³ ñóá’ºêòè ìîæóòü ñâ³ä÷èòè ïðî ï³äâèùåíèé ð³âåíü
ñóñï³ëüíî¿ íåáåçïåêè ïåâíèõ ä³ÿíü, àáî íàâïàêè ïðî çàíèæåíèé.

Ó êîíêðåòíèõ ñêëàäàõ çëî÷èí³â ðàçîì ³ç çàãàëüíèìè îçíàêàìè – îñóäí³ñòþ
³ â³êîì – ìîæóòü áóòè ³ ñïåö³àëüí³ îçíàêè, íàïðèêëàä, ñëóæáîâèé ñòàí ñóá’ºêòà
çëî÷èíó. Íàÿâí³ñòü òàêèõ ñïåö³àëüíèõ îçíàê ïåðåòâîðþº çâè÷àéíèé ñóá’ºêò çëî÷èíó
â ñïåö³àëüíèé [10, ñ. 109].

×àñòèíîþ 2 ñò. 18 ÊÊ Óêðà¿íè âñòàíîâëåíî: “Ñïåö³àëüíèì ñóá’ºêòîì çëî÷èíó
º ô³çè÷íà îñóäíà îñîáà, ÿêà â÷èíèëà ó â³ö³, ç ÿêîãî ìîæå íàñòàâàòè êðèì³íàëüíà
â³äïîâ³äàëüí³ñòü, çëî÷èí, ñóá’ºêòîì ÿêîãî ìîæå áóòè ëèøå ïåâíà îñîáà”.

Òî÷íå âñòàíîâëåííÿ â êîæíîìó êîíêðåòíîìó âèïàäêó âëàñòèâîñòåé òà îçíàê,
ÿê³ õàðàêòåðèçóþòü ñïåö³àëüíèõ ñóá’ºêò³â çëî÷èíó, ñêëàäàº íåîáõ³äíó óìîâó äëÿ
ïðàâèëüíîãî çàñòîñóâàííÿ êðèì³íàëüíîãî çàêîíó, òàê ÿê äëÿ ö³ëîãî ðÿäó âèïàäê³â
âëàñòèâîñò³ ñóá’ºêòà çëî÷èíó, éîãî îñîáëèâ³ ÿêîñò³, çä³éñíþþòü âèð³øàëüíèé
âïëèâ íà êâàë³ô³êàö³þ çëî÷èí³â [6, ñ. 141].

Çàêîíîäàâåöü çà äîïîìîãîþ îçíàê äëÿ õàðàêòåðèñòèêè ñóá’ºêòà çëî÷èíó
çâóæóº êîëî îñ³á, ÿê³ ìîæóòü íåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà â³äïîâ³äíèé
çëî÷èí àáî â³äïîâ³äíó ãðóïó çëî÷èí³â, òèì ñàìèì ñòâåðäæóþ÷è ïîëîæåííÿ, ùî íå
áóäü-ÿêà ô³çè÷íà îñóäíà îñîáà ìîæå áóòè ñóá’ºêòîì öüîãî âèäó àáî öüîãî ðîäó
çëî÷èí³â. Öÿ îáìåæóâàëüíà òåíäåíö³ÿ âèÿâëÿºòüñÿ â çàêîí³ ó äâîõ íàïðÿìàõ:
çàêîíîäàâåöü ïåðåäáà÷àº ñêëàäè ç êîíêðåòíèì êîëîì ñóá’ºêò³â òà ñêëàäè ç³
ñïåö³àëüíèì êîëîì ñóá’ºêò³â [11, ñ. 191].

Ïðè âèçíà÷åíí³ ïîíÿòòÿ ñïåö³àëüíîãî ñóá’ºêòà çëî÷èíó, çàãàëîì íàãîëî-
øóºòüñÿ íà íàÿâíîñò³ ó òàêîãî ñóá’ºêòà äîäàòêîâèõ îçíàê, íà â³äì³íó â³ä çàãàëüíîãî
ñóá’ºêòà.

Øèðîêî çàñòîñîâàíèì ó íàóö³ êðèì³íàëüíîãî ïðàâà º âèçíà÷åííÿ ïîíÿòòÿ
ñïåö³àëüíîãî ñóá’ºêòà, íàäàíîãî Ë.Î. Ñåìèê³íîþ, ï³ä ÿêèì âîíà ðîçóì³º ô³çè÷íó
îñóäíó îñîáó, ÿêà â÷èíèëà ó â³ö³, ç ÿêîãî ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³-
äàëüí³ñòü, çëî÷èí, âèêîíàâöåì ÿêîãî ìîæå áóòè ëèøå îñîáà, äîäàòêîâ³ îçíàêè
ÿêî¿ âèçíà÷àþòüñÿ àáî âèïëèâàþòü ç³ çì³ñòó â³äïîâ³äíî¿ ñòàòò³ Îñîáëèâî¿ ÷àñòèíè
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè [12].

Âèçíà÷åííÿ ñïåö³àëüíèõ îçíàê ñóá’ºêòà çëî÷èíó çóìîâëþºòüñÿ ñïåöèô³êîþ
îêðåìèõ ñêëàä³â çëî÷èí³â, ó÷èíåííÿ ÿêèõ º ìîæëèâèì âèêëþ÷íî ó çâ’ÿçêó ³ç
â³äïîâ³äíèì âèäîì ëþäñüêî¿ ä³ÿëüíîñò³, ÿêó ìîæóòü çä³éñíþâàòè íå âñ³, à îáìåæåíå
êîëî ñóá’ºêò³â. Çà ñâî¿ì çì³ñòîì îçíàêè ñïåö³àëüíîãî ñóá’ºêòà ìîæíà îá’ºäíàòè ó
òðè âåëèê³ ãðóïè: 1) îçíàêè, ùî õàðàêòåðèçóþòü ñîö³àëüíó ðîëü ³ ïðàâîâå ñòàíîâèùå
ñóá’ºêòà; 2) ô³çè÷í³ âëàñòèâîñò³ ñóá’ºêòà; 3) âçàºìîâ³äíîñèíè ñóá’ºêòà ç ïîòåðï³ëèì
òîùî. Ùî ñòîñóºòüñÿ êëàñèô³êàö³¿ ñïåö³àëüíèõ ñóá’ºêò³â, òî ¿õ º ê³ëüêà çà ð³çíèìè
êðèòåð³ÿìè ïîä³ëó, àëå íàéá³ëüø ðîçãîðíóòîþ òà äîñ³ àêòóàëüíîþ ââàæàºòüñÿ
êëàñèô³êàö³ÿ ñïåö³àëüíèõ ñóá’ºêò³â, óïîðÿäêîâàíà Â.Â. Óñòèìåíêîì çà òàêèìè
îñíîâíèìè êðèòåð³ÿìè, ÿê ïðàâîâå ñòàíîâèùå îñîáè, îñîáè âèííîãî òà ñïåöèô³êè
çëî÷èííèõ ä³ÿíü îñîáè, ³ç ïîäàëüøèì ïîä³ëîì íà ï³äâèäè [13, ñ. 8–11].
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Êð³ì òîãî, ó íàóö³ êðèì³íàëüíîãî ïðàâà ùå âèä³ëÿþòü ò. çâ. ñïåö³àëüíó àáî
ïðîôåñ³éíó îñóäí³ñòü, ÿêà õàðàêòåðíà äëÿ ñïåö³àëüíèõ ñóá’ºêò³â çà îçíàêîþ ïî-
ñàäîâèõ ÷è ñëóæáîâèõ îáîâ’ÿçê³â. Òàêà îñóäí³ñòü, ÿê âèçíà÷àþòü ¿¿ Ë.Ï. Áðè÷ òà
Â.Î. Íàâðîöüêèé, ìàº âèçíà÷àòèñÿ íà îñíîâ³ íå ëèøå âîëüîâèõ òà ³íòåëåêòóàëüíèõ
êðèòåð³¿â, ç ÿêèìè ïîòð³áíî ï³äõîäèòè äî îö³íêè îñóäíîñò³ áóäü-ÿêî¿ îñîáè, à é
ç óðàõóâàííÿì äîäàòêîâèõ îçíàê, îñê³ëüêè ñàìå âîíè âèçíà÷àþòü ìîæëèâ³ñòü
òàêî¿ îñîáè óñâ³äîìëþâàòè ôàêòè÷íó ³ ñîö³àëüíó ñòîðîíè ñâîº¿ ïîâåä³íêè ç
óðàõóâàííÿì äîäàòêîâèõ îáîâ’ÿçê³â, ÿê³ ïîêëàäåí³ íà íå¿ [14, ñ. 61].

Âîäíî÷àñ, ñë³ä çàóâàæèòè, ùî ó ÷. 2 ñò. 321 ÊÊ Óêðà¿íè çàêîíîäàâöåì áåç-
ï³äñòàâíî íå ïåðåäáà÷åíî â÷èíåííÿ öüîãî çëî÷èíó ñïåö³àëüíèì ñóá’ºêòîì. Íåçàêîíí³
ä³¿ ùîäî ïîðóøåííÿ âñòàíîâëåíèõ ïðàâèë çáåð³ãàííÿ, â³äïóñêó òà îáë³êó îòðóéíèõ
÷è ñèëüíîä³þ÷èõ ðå÷îâèí àáî îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ çàñîá³â, ùî
ìàº íàñë³äîê ¿õ íåêîíòðîëüîâàíèé îá³ã òà ðîçïîâñþäæåííÿ, ñàìå ìåäè÷íèìè ÷è
ôàðìàöåâòè÷íèìè ïðàö³âíèêàìè, ÿê³ çà ñâî¿ìè ïðîôåñ³éíèìè òà ñëóæáîâèìè
îáîâ’ÿçêàìè â³äïîâ³äàëüí³ çà äîòðèìàííÿ âñòàíîâëåíèõ ïðàâèë îá³ãó öèõ ðå÷îâèí
àáî ë³êàðñüêèõ çàñîá³â. Â÷èíåííÿ öüîãî çëî÷èíó ñàìå ìåäè÷íèì òà ôàðìàöåâòè÷íèì
ïåðñîíàëîì ï³äâèùóº ð³âåíü ñóñï³ëüíî¿ íåáåçïåêè öüîãî çëî÷èíó, ùî ó ñâîþ
÷åðãó ìàëî á çíàéòè â³äîáðàæåííÿ é ó ñàíêö³¿ ö³º¿ ÷àñòèíè ñòàòò³.

Àëå êð³ì öüîãî, àíàë³ç ñóäîâî¿ ïðàêòèêè ùîäî â÷èíåííÿ çëî÷èí³â, ïåðåäáà-
÷åíèõ ñò. 321 ÊÊ Óêðà¿íè, ïîêàçàâ òàêó õàðàêòåðèñòèêó ñóá’ºêòà çëî÷èíó. Ïåðåâàæíà
á³ëüø³ñòü çëî÷èí³â çà ö³ºþ ñòàòòåþ ç ïðîàíàë³çîâàíèõ âèðîê³â ó÷èíåíî ÷îëîâ³êà-
ìè – 170 îñ³á ç 246, ùî ñêëàäàº ìàéæå 70 %.

Ç ïðèâîäó â³êó íà ÷àñ â÷èíåííÿ çëî÷èíó, òî ä³àïàçîí âèÿâèâñÿ íàäòî øèðîêèì,
â³ä íåïîâíîë³òíüî¿ îñîáè (17 ðîê³â) äî 73 ðîê³â ó ÷îëîâ³ê³â, òà æ³íîê â³ä 19 ðîê³â
äî 74.

Ùîäî äàíèõ ïðî ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, òî ìàéæå
ïîëîâèíà â³ä óñ³º¿ ê³ëüêîñò³ çàñóäæåíèõ îñ³á çà öèìè âèðîêàìè ïðèòÿãóâàëàñü äî
â³äïîâ³äàëüíîñò³ âïåðøå – 139 îñ³á (á³ëÿ 57 %). Îñ³á ðàí³øå ñóäèìèõ òà îñ³á,
ñóäèì³ñòü ó ÿêèõ ïîãàøåíî òà çíÿòî, – ìàéæå íå â³äð³çíÿºòüñÿ, öå 48 òà 59 îñ³á
â³äïîâ³äíî.

Ó îñ³á, ÿê³ â ñèëó ñò. 89 ÊÊ Óêðà¿íè ââàæàþòüñÿ íå ñóäèìèìè, â ðàç³ çà-
çíà÷åííÿ ñóäîì ïîïåðåäí³õ ñóäèìîñòåé, òî çãàäóâàëèñü ëèøå ñòàòòÿ 309 ÊÊ Óêðà¿íè
òà ñòàòò³, ÿê³ ïåðåäáà÷àþòü êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà êîðèñëèâ³ çëî÷èíè
ïðîòè âëàñíîñò³.

Ïðè çàçíà÷åíí³ ñóäàìè íå çíÿòèõ òà íå ïîãàøåíèõ ñóäèìîñòåé, çóñòð³÷àëèñü
âèïàäêè ïîâòîðíîãî ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ çà ö³ºþ æ ñòàòòåþ 321
(÷àñòèíè 1 òà 3) – 3 îñîáè, ñòàòò³ 164, 187, 263, 289, 296, 358 (14 îñ³á). Îäíàê
íàéá³ëüøå ñóäèìèõ çà çëî÷èíè ïðîòè âëàñíîñò³ (21 îñîáà) òà çà çëî÷èíè, ïåðåäáà÷åí³
ñòàòòÿìè 303, 307, 308 òà 309 ÊÊ Óêðà¿íè.

Ùîäî îñâ³òíüîãî ð³âíÿ, òî ïåðåâàæàþòü îñîáè ç ñåðåäíüîþ îñâ³òîþ
(ñïåö³àëüíîþ, òåõí³÷íîþ (áëèçüêî 160 îñ³á)), 30 îñ³á ç âèùîþ.

Ç ïðèâîäó ì³ñöÿ ðîáîòè çàñóäæåíèõ îñ³á. Á³ëüø³ñòü çàñóäæåíèõ îñ³á íà
ìîìåíò ó÷èíåííÿ çëî÷èíó áóëè áåçðîá³òíèìè (151 îñîáà). Ç òèõ, õòî ïðàöþâàâ,
áåç çàçíà÷åííÿ ñïåö³àë³çàö³¿ àáî ð³âíÿ îñâ³òè, ïåðåâàæàëè ïðèâàòí³ ï³äïðèºìö³
(19 îñ³á).
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Ïðè öüîìó çëî÷èíè çà ñò. 321 ÊÊ Óêðà¿íè òàêîæ â÷èíÿëèñü çàâ³äóâà÷àìè
àïòåê òà ôàðìàöåâòàìè (17 îñ³á), ïðîâ³çîð-òåõíîëîãîì àïòåêè, ñòàðøîþ ìåäè÷íîþ
ñåñòðîþ ë³êàðí³, ñòàðøîþ ìåäè÷íîþ ñåñòðîþ ñàíàòîð³ÿ, çàâ³äóâà÷åì ôåëüäøåðñüêî-
àêóøåðñüêèì ïóíêòîì, ìåíåäæåðîì àïòåêè, ñåñòðîþ ìåäè÷íî¿ çàãàëüíî¿ ïðàêòèêè
àìáóëàòîð³¿, çàâ³äóâà÷åì àìáóëàòîð³¿ òà ë³êàðåì ïñèõ³àòðîì ì³ñüêî¿ ïîë³êë³í³êè
òîùî.

Òàêèì ÷èíîì, íàâåäåíèé ïåðåë³ê ïîñàä, ÿê³ îá³éìàëè çàñóäæåí³ îñîáè íà
ìîìåíò â÷èíåííÿ çëî÷èíó, ï³äòâåðäæóþòü ïðàâèëüí³ñòü çàïðîïîíîâàíèõ àâòîðîì
çì³í äî ðåäàêö³¿ ñàíêö³é ñòàòò³ 321 ÊÊ Óêðà¿íè ïðî âñòàíîâëåííÿ òàêîãî ïîêàðàííÿ,
ÿê ïîçáàâëåííÿ ïðàâà îá³éìàòè ïåâí³ ïîñàäè àáî çàéìàòèñÿ ïåâíîþ ä³ÿëüí³ñòþ,
ùî ó ÷àñòèí³ 2 ìàº áóòè âèçíà÷åíî ÿê îäíå ç îñíîâíèõ ïîêàðàíü, çà ÷àñòèíàìè 3
òà 4 – ÿê äîäàòêîâå.

Âàæëèâèì º ïðàâèëüíå âñòàíîâëåííÿ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó
÷åðåç âèð³øåííÿ ïèòàííÿ ïðî íàÿâí³ñòü ï³äñòàâ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.
Îäíàê íå ìàº áóòè ïîðóøåíèé ³ ïðèíöèï ïðåçóìïö³¿ íåâèíóâàòîñò³, ùî ãàðàíòîâàíèé
êîæí³é îñîá³, ³ çàêð³ïëåíèé ÿê â Êîíñòèòóö³¿ Óêðà¿íè, òàê ³ ì³æíàðîäíî-ïðàâîâèõ
àêòàõ.

“Êîæåí, êîãî îáâèíóâà÷åíî ó â÷èíåíí³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ââà-
æàºòüñÿ íåâèíóâàòèì äîòè, äîêè éîãî âèíó íå áóäå äîâåäåíî â çàêîííîìó ïîðÿäêó”
(÷. 2 ñò. 6) [1].

“Îñîáà ââàæàºòüñÿ íåâèíóâàòîþ ó â÷èíåíí³ çëî÷èíó ³ íå ìîæå áóòè ï³ääàíà
êðèì³íàëüíîìó ïîêàðàííþ, äîêè ¿¿ âèíó íå áóäå äîâåäåíî â çàêîííîìó ïîðÿäêó
³ âñòàíîâëåíî îáâèíóâàëüíèì âèðîêîì ñóäó.

Í³õòî íå çîáîâ’ÿçàíèé äîâîäèòè ñâîþ íåâèíóâàò³ñòü ó â÷èíåíí³ çëî÷èíó.
Îáâèíóâà÷åííÿ íå ìîæå ´ðóíòóâàòèñÿ íà äîêàçàõ, îäåðæàíèõ íåçàêîííèì

øëÿõîì, à òàêîæ íà ïðèïóùåííÿõ. Óñ³ ñóìí³âè ùîäî äîâåäåíîñò³ âèíè îñîáè
òëóìà÷àòüñÿ íà ¿¿ êîðèñòü” (ñò. 62) [15].

“Ï³äñòàâîþ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ º â÷èíåííÿ îñîáîþ ñóñï³ëüíî
íåáåçïå÷íîãî ä³ÿííÿ, ÿêå ì³ñòèòü ñêëàä çëî÷èíó, ïåðåäáà÷åíîãî öèì Êîäåêñîì”
(ñò. 2) [5].

¥ðóíòîâíå äîñë³äæåííÿ ïðîáëåì ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó
çä³éñíåíî â÷åíèì Ð.Â. Âåðåøåþ. Ó ð³çíèé ÷àñ äîñë³äæåííÿì âêàçàíîãî ³íñòèòóòó
ÿê ó ñêëàä³ çëî÷èíó, òàê ³ îêðåìî, ó òîìó ÷èñë³ îáîâ’ÿçêîâèõ ³ ôàêóëüòàòèâíèõ
îçíàê ñóá’ºêòèâíî¿ ñòîðîíè, çàéìàëèñÿ Â.². Áîðèñîâ, Ï.À. Âîðîáåé, Ì.À. Ãåëüôåð,
Ï.Ñ. Äàãåëü, Î.Ä. Êîìàðîâ, Á.Ñ. Í³ê³ôîðîâ, Î.². Ðàðîã, À.Î. Ï³íàºâ, À.Â. Ñàâ÷åíêî,
Ñ.À. Òàðàðóõ³í òà ³íø³.

Íà ïî÷àòêó 70-õ ðîê³â ìèíóëîãî ñòîë³òòÿ ñóá’ºêòèâíó ñòîðîíó ñêëàäó çëî÷èíó
âèçíà÷àëè ÿê ïîíÿòòÿ âèíè, ÿêà ñêëàäàº â³äïîâ³äíå ïñèõ³÷íå â³äíîøåííÿ ñóá’ºêòà
çëî÷èíó äî â÷èíþâàíîãî íèì ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ àáî áåçä³ÿëüíîñò³ òà
ñóñï³ëüíî íåáåçïå÷íèì íàñë³äêàì. Ââàæàëîñü òàêîæ, ùî ñóá’ºêòèâíà ñòîðîíà
âêëþ÷àº ìîòèâ, êîòðèì êåðóºòüñÿ ñóá’ºêò òà ìåòó, êîòðó â³í ïåðåñë³äóº ïðè â÷è-
íåíí³ çëî÷èíó [16, ñ. 9].

Ó ñåðåäèí³ 70-õ ðîê³â ìèíóëîãî ñòîë³òòÿ ñóá’ºêòèâíó ñòîðîíó â ñêëàä³ çëî÷èíó
âèçíà÷àëè ÿê òå, ùî õàðàêòåðèçóº ïñèõ³÷íó ñòîðîíó çëî÷èíó, â³äíîøåííÿ ñóá’ºêòà
çëî÷èíó äî â÷èíåíî¿ íèì ä³¿ òà äî ¿¿ íàñë³äê³â; òà ÿê ñêëàäíå ïîíÿòòÿ, îñíîâíîþ
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îçíàêîþ ÿêîãî º âèíà òà ³íø³ îçíàêè – ìîòèâ, ìåòà, à â ïåâíèõ âèïàäêàõ é
åìîö³éí³ îçíàêè [10, ñ. 112].

Íà ïî÷àòêó 80-õ ðîê³â ìèíóëîãî ñòîë³òòÿ ïèòàííÿì âñòàíîâëåííÿ ñóá’ºêòèâíî¿
ñòîðîíè áóëà ïðèä³ëåíà çíà÷íà óâàãà çàâäÿêè ðîáîòàì Ï.Ñ. Äàãåëÿ [17, ñ. 4].

Ñó÷àñíå âèçíà÷åííÿ ñóá’ºêòèâíî¿ ñòîðîíè íå íàäòî â³äð³çíÿºòüñÿ â³ä âæå
íàâåäåíèõ âèùå – ïñèõîëîã³÷íèé çì³ñò çëî÷èíó, éîãî âíóòð³øíÿ ñòîðîíà [18,
ñ. 148]; àáî ÿê âíóòð³øíÿ ñòîðîíà çëî÷èíó, òîáòî ïñèõ³÷íà ä³ÿëüí³ñòü îñîáè, ùî
â³äîáðàæàº ñòàâëåííÿ ¿¿ ñâ³äîìîñò³ é âîë³ äî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ÿêå
íåþ â÷èíÿºòüñÿ, òà äî éîãî íàñë³äê³â [19, ñ. 93].

² íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàóêè êðèì³íàëüíîãî ïðàâà âèçíà÷åííÿ
ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èíó íåð³äêî îòîòîæíþºòüñÿ ³ç âèçíà÷åííÿì âèíè.

Ïðè öüîìó ñóá’ºêòèâíà ñòîðîíà çëî÷èíó ³ ñóá’ºêòèâíà ñòîðîíà ñêëàäó çëî÷èíó
òàêîæ íåð³äêî ó ë³òåðàòóð³ íåïðàâèëüíî îòîòîæíþþòüñÿ. Ââàæàþ ïðàâèëüíèì
çàãàëüíå òâåðäæåííÿ, ùî ñóá’ºêòèâíà ñòîðîíà º âíóòð³øí³ì ïðîÿâîì, òîáòî
ïñèõ³÷íèì â³äíîøåííÿì îñîáè äî â÷èíåíîãî íåþ çëî÷èíó, à ñóá’ºêòèâíà ñòîðîíà
ñêëàäó çëî÷èíó – þðèäè÷íèì âèçíà÷åííÿì òàêîãî â³äíîøåííÿ ó â³äïîâ³äí³é
ôîðì³ âèíè: óìèñëó àáî íåîáåðåæíîñò³.

Ðåçóëüòàòîì óõâàëåííÿ çàêîííîãî ³ ñïðàâåäëèâîãî âèðîêó ÿê îáâèíóâàëüíîãî,
òàê ³ âèïðàâäóâàëüíîãî, º âñòàíîâëåííÿ ôàêòè÷íèõ îáñòàâèí ïðîâàäæåííÿ, ¿õ
ïîâíå äîñë³äæåííÿ, çîêðåìà ³ ïðè âñòàíîâëåíí³ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó
çëî÷èíó, îñê³ëüêè ïðÿìèé óìèñåë çëî÷èíöÿ, ñïðÿìîâàíèé íà îá’ºêò çëî÷èíó,
õàðàêòåðèçóºòüñÿ âîäíî÷àñ ³ â÷èíþâàíèìè ä³ÿìè îñòàííüîãî (îá’ºêòèâíà ñòîðîíà
ñêëàäó çëî÷èíó).

Íåçâàæàþ÷è íà òó îáñòàâèíó, ùî ñóá’ºêòèâíà ñòîðîíà çëî÷èíó º òàê çâàíèì
âíóòð³øí³ì ïðîÿâîì çëî÷èíó, ùî º íàñë³äêîì ïñèõ³÷íèõ ïðîöåñ³â îñîáè çëî÷èíöÿ,
âò³ì âîíà çíàõîäèòü ñâ³é ïðîÿâ ó ìîìåíò â÷èíåííÿ çëî÷èíó.

², ìàáóòü, òîìó ïðîöåñ âñòàíîâëåííÿ ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èíó éäå â³ä
çâîðîòíüîãî – â³ä àíàë³çó â÷èíåíîãî é, ìîæëèâî, òèõ íàñë³äê³â, ùî íàñòàëè, äî
âñòàíîâëåííÿ ÷îãî íàñïðàâä³ ïðàãíóëà âèííà îñîáà.

Òàê, Ï.Ñ. Äàãåëü çàïðîïîíóâàâ ïîä³ë ñóêóïíîñò³ ôàêòè÷íèõ îáñòàâèí, ÿê³ íàé-
á³ëüø âàæëèâ³ äëÿ âñòàíîâëåííÿ ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, íà òðè îñíîâí³ ãðóïè:

à) îáñòàâèíè, ùî â³äíîñÿòüñÿ äî õàðàêòåðó ä³ÿííÿ, âêëþ÷àþòü: 1) çíàðÿääÿ,
çàñîáè ³ ñïîñîáè, çàñòîñîâàí³ îñîáîþ; 2) îá’ºêò ä³¿ (îá’ºêò ïðèêëàäàííÿ ñèëè);
3) ³íòåíñèâí³ñòü ä³é, ¿õ îäíîêðàòí³ñòü àáî áàãàòîêðàòí³ñòü; 4) ñèëè òà ìîæëèâîñò³
ñóá’ºêòà äîâåñòè çëî÷èí äî ê³íöÿ, ïðè÷èíè íåíàñòàííÿ ðåçóëüòàòó; 5) ïîâåä³íêà
îñîáè äî áåçïîñåðåäíüîãî â÷èíåííÿ çëî÷èíó, ï³ä ÷àñ òà ï³ñëÿ â÷èíåííÿ çëî÷èíó;
6) âèÿâ ñóá’ºêòîì ñâî¿õ íàì³ð³â; 7) íàÿâí³ñòü òà ê³ëüê³ñòü ñï³âó÷àñíèê³â; 8) íàÿâí³ñòü
³ õàðàêòåð ï³äãîòîâ÷èõ ä³é; 9) õàðàêòåð íàñë³äê³â;

á) îáñòàâèíè, ÿê³ õàðàêòåðèçóþòü â÷èíåííÿ çëî÷èíó, âêëþ÷àþòü: 1) ì³ñöå
â÷èíåííÿ çëî÷èíó; 2) ÷àñ â÷èíåííÿ çëî÷èíó; 3) êîíêðåòíó ñèòóàö³þ â÷èíåííÿ
çëî÷èíó; 4) õàðàêòåð âçàºìîâ³äíîñèí îáâèíóâà÷åíîãî ³ ïîòåðï³ëîãî; 5) ïîâåä³íêà
ïîòåðï³ëîãî äî òà ï³ä ÷àñ â÷èíåííÿ çëî÷èíó; 6) ïðèâ³ä çëî÷èíó; 7) ïðè÷èíè òà
óìîâè, ÿê³ ñïðèÿëè â÷èíåííþ çëî÷èíó;

â) îáñòàâèíè, ÿê³ õàðàêòåðèçóþòü îñîáó îáâèíóâà÷åíîãî, âêëþ÷àþòü:
1) ñîö³àëüíî-äåìîãðàô³÷í³ îçíàêè îñîáèñòîñò³; 2) ìîðàëüíî-ïñèõîëîã³÷í³ ÿêîñò³
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ëþäèíè; 3) ïîâåä³íêà ñóá’ºêòà â ð³çíèõ ñôåðàõ ñóñï³ëüíîãî æèòòÿ; 4) ïñèõîô³çè÷í³
îñîáëèâîñò³ ëþäèíè; 5) íàÿâí³ñòü àáî â³äñóòí³ñòü îñîáëèâèõ ïñèõ³÷íèõ ñòàí³â òà
ð³çíèõ ïñèõ³÷íèõ ³ ñîìàòè÷íèõ àíîìàë³é; 6) íàÿâí³ñòü ñïåö³àëüíèõ çíàíü, äîñâ³äó,
íàâè÷îê; 7) â³êîâ³ îñîáëèâîñò³ îñîáèñòîñò³ [17, ñ. 19–20].

ßê çàçíà÷àëîñÿ, îñíîâíîþ îçíàêîþ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó º
âèíà. Áåç âèíè íå â÷èíÿþòüñÿ çëî÷èíè, îñê³ëüêè ó ïðîòèëåæíîìó âèïàäêó öå
êàçóñ, ó âèïàäêó íàñòàííÿ ÿêîãî êðèì³íàëüíà â³äïîâ³äàëüí³ñòü íå ðåàë³çóºòüñÿ.

Íåð³äêî ó ë³òåðàòóð³ îòîòîæíþþòüñÿ é òàê³ ïîíÿòòÿ ÿê âèíà ³ âèíóâàò³ñòü.
Íà â³äì³íó â³ä âèíè, ùî º êàòåãîð³ºþ ìàòåð³àëüíîãî ïðàâà, çì³ñò ÿêî¿ ðîçêðèâàºòüñÿ
÷åðåç âñòàíîâëåííÿ îäí³º¿ ç ¿¿ ôîðì – óìèñëó àáî íåîáåðåæíîñò³, âèíóâàò³ñòü –
öå äîâåäåííÿ âèíè ó âñòàíîâëåíîìó êðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîì ïîðÿäêó.

Êðèì³íàëüíî-ïðàâîâå çíà÷åííÿ âèíè ïîëÿãàº â òîìó, ùî âîíà º îáîâ’ÿçêîâîþ
îçíàêîþ ñóá’ºêòèâíî¿ ñòîðîíè áóäü-ÿêîãî çëî÷èíó, äîçâîëÿº ïðîâåñòè â³äìåæóâàííÿ
çëî÷èííî¿ ïîâåä³íêè â³ä íåçëî÷èííî¿, âïëèâàº íà êâàë³ô³êàö³þ çëî÷èí³â ³ ðîçìå-
æóâàííÿ ñóì³æíèõ çëî÷èí³â, âèçíà÷àº ñòóï³íü ñóñï³ëüíî¿ íåáåçïå÷íîñò³ ä³ÿííÿ òà
îñîáè, ÿêà éîãî â÷èíèëà, à îòæå, ìàº çíà÷åííÿ äëÿ ³íäèâ³äóàë³çàö³¿ ïîêàðàííÿ, à
òàêîæ âïëèâàº íà ìîæëèâ³ñòü çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
³ ïîêàðàííÿ (òàê, äåÿê³ âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ìîæóòü
çàñòîñîâóâàòèñü ò³ëüêè ó âèïàäêó â÷èíåííÿ íåîáåðåæíèõ çëî÷èí³â) [6, ñ. 78].

Ó ÷èííîìó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè, â ñòàòò³ 23, âèíà âèçíà÷àºòüñÿ
ÿê ïñèõ³÷íå ñòàâëåííÿ îñîáè äî â÷èíþâàíî¿ ä³¿ ÷è áåçä³ÿëüíîñò³, ïåðåäáà÷å-
íî¿ öèì Êîäåêñîì, òà ¿¿ íàñë³äê³â, âèðàæåíå ó ôîðì³ óìèñëó àáî íåîáåðåæíîñò³
[5].

Õî÷à ôàêòè÷íî íàâåäåíå íå ìîæíà ââàæàòè ðîçêðèòòÿì çì³ñòó ñàìîãî ïîíÿòòÿ
âèíè, îñê³ëüêè ó ñàìîìó âèçíà÷åíí³ º ïîñèëàííÿ íà ³íø³ ïîíÿòòÿ.

Íàóêà êðèì³íàëüíîãî ïðàâà òàêîæ òàêîãî ïîíÿòòÿ íå çàïðîïîíóâàëà, à ò³,
ùî ³ñíóâàëè, áóëè ïîáóäîâàí³ íà íàâåäåíîìó çàêîíîäàâ÷îìó âèçíà÷åíí³.

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàóêè êðèì³íàëüíîãî ïðàâà ùîäî îçíà÷åíèõ
ïèòàíü Ð.Â. Âåðåøåþ çàïðîïîíîâàíî äëÿ ðîçóì³ííÿ âèíè ÿê êðèì³íàëüíî-ïðàâîâîãî
ôåíîìåíó âèêîðèñòîâóâàòè ñóêóïí³ñòü ïñèõîëîã³÷íèõ, ô³ëîñîôñüêèõ, ìîðàëüíî-
ïðàâîâèõ, à òàêîæ òåîëîã³÷íèõ ï³äõîä³â.

Â³í æå ó òåîð³¿ êðèì³íàëüíîãî ïðàâà ïðîïîíóº âèíó âèçíà÷àòè ÿê ïñèõ³÷íå
ñòàâëåííÿ ñóá’ºêòà çëî÷èíó ó ôîðì³ óìèñëó àáî íåîáåðåæíîñò³ äî â÷èíþâàíîãî
íèì ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ùî îáóìîâëåíå ñïîòâîðåííÿì ö³íí³ñíèõ îð³ºí-
òàö³é ö³º¿ îñîáè, ó ÿêîìó îá’ºêòèâóºòüñÿ ¿¿ ïðîòèïðàâíà àñîö³àëüíà àáî íåäîñòàòíüî
âèðàæåíà ñîö³àëüíà óñòàíîâêà ùîäî íàéâàæëèâ³øèõ ö³ííîñòåé ñóñï³ëüñòâà [20,
ñ. 204].

Âèíà ìàº ïåâí³ õàðàêòåðèñòèêè, äî ÿêèõ íàëåæàòü: çì³ñò âèíè; ñîö³àëüíà
ñóòí³ñòü; ñòóï³íü âèíè; ôîðìè âèíè [7, c. 77].

Êð³ì òîãî, ó íàóö³ êðèì³íàëüíîãî ïðàâà ³ñíóþòü òàê³ êîíöåïö³¿ âèíè: 1) òåîð³ÿ
íåáåçïå÷íîãî ñòàíó, êîëè âèíà îñîáè çà â÷èíåíå ä³ÿííÿ âñòàíîâëþºòüñÿ áàãàòî â
÷îìó çà ðàõóíîê ñàìå îö³íêè íåáåçïå÷íîñò³ òàêî¿ îñîáè, à â÷èíåííÿ íåþ ä³ÿííÿ
ââàæàºòüñÿ îäíèì ³ç ñèìïòîì³â òàêîãî íåáåçïå÷íîãî ñòàíó; 2) îö³íî÷íà (íîðìàòèâíà)
òåîð³ÿ, êîëè âèíà îñîáè çà â÷èíåíå ä³ÿííÿ “çâîäèòüñÿ” äî îö³íî÷íî¿ õàðàêòåðèñòèêè
¿¿ ñóäîì; 3) ïñèõîëîã³÷íà òåîð³ÿ, ùî ïåðåäáà÷àº îáîâ’ÿçêîâó íåîáõ³äí³ñòü

© Bondarenko Maryna, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).21

203

âñòàíîâëåííÿ âíóòð³øíüîãî ñóá’ºêòèâíîãî ñòàâëåííÿ îñîáè äî ñâî¿õ ñóñï³ëüíî
íåáåçïå÷íèõ ³ ïðîòèïðàâíèõ ä³é ³ øê³äëèâèõ íàñë³äê³â â³ä òàêèõ ä³é [21, ñ. 165].

Îñíîâíèìè ôîðìàìè âèíè º óìèñåë ³ íåîáåðåæí³ñòü.
Çà îñòàíí³ ðîêè, òîáòî ÿê â ðàäÿíñüê³é Óêðà¿í³ ç 60-õ ðîê³â ìèíóëîãî ñòî-

ë³òòÿ, òàê ³ â ñó÷àñí³é Óêðà¿íè íà çàêîíîäàâ÷îìó ð³âí³ â³äñóòíº âèçíà÷åííÿ
ïîíÿòòÿ óìèñëó.

Ó ñò. 8 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè â ðåäàêö³¿ 1960 ðîêó çëî÷èí âèçíàâàâñÿ
â÷èíåíèì óìèñíî, êîëè îñîáà, ÿêà éîãî â÷èíèëà, óñâ³äîìëþâàëà ñóñï³ëüíî íåáåç-
ïå÷íèé õàðàêòåð ñâîº¿ ä³¿ àáî áåçä³ÿëüíîñò³, ïåðåäáà÷àëà ¿¿ ñóñï³ëüíî íåáåçïå÷í³
íàñë³äêè ³ áàæàëà ¿õ àáî ñâ³äîìî äîïóñêàëà íàñòàííÿ öèõ íàñë³äê³â [22].

Íàâåäåíå ïîíÿòòÿ óìèñëó ôàêòè÷íî ðîçêðèòî ÷åðåç ³íø³ ïîíÿòòÿ – ïðÿìîãî
³ íåïðÿìîãî óìèñëó.

Ó ÷èííîìó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè öå æ ïîíÿòòÿ óìèñëó ôàêòè÷íî
ðîç’ºäíàíî íà äâà îêðåìèõ, òàê ñàìî áåç ðîçêðèòòÿ ñàìîãî ïîíÿòòÿ óìèñëó.

“Ïðÿìèì º óìèñåë, ÿêùî îñîáà óñâ³äîìëþâàëà ñóñï³ëüíî íåáåçïå÷íèé õàðàêòåð
ñâîãî ä³ÿííÿ (ä³¿ àáî áåçä³ÿëüíîñò³), ïåðåäáà÷àëà éîãî ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè
³ áàæàëà ¿õ íàñòàííÿ.

Íåïðÿìèì º óìèñåë, ÿêùî îñîáà óñâ³äîìëþâàëà ñóñï³ëüíî íåáåçïå÷íèé
õàðàêòåð ñâîãî ä³ÿííÿ (ä³¿ àáî áåçä³ÿëüíîñò³), ïåðåäáà÷àëà éîãî ñóñï³ëüíî íåáåçïå÷í³
íàñë³äêè ³ õî÷à íå áàæàëà, àëå ñâ³äîìî ïðèïóñêàëà ¿õ íàñòàííÿ” (ñòàòòÿ 24) [5].

Ïðè äîñë³äæåíí³ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó, â÷èíåíîãî ç óìèñëîì,
íàãîëîøóâàëîñü íà íåîáõ³äíîñò³ ç’ÿñîâóâàòè ÿê îñîáà, ùî â÷èíèëà óìèñíèé çëî÷èí,
óñâ³äîìëþâàëà ñîá³ ôàêòè÷íó ñòîðîíó ñâîº¿ ïîâåä³íêè. Óñâ³äîìëåííÿ âèííèì
ñóñï³ëüíî íåáåçïå÷íîãî õàðàêòåðó ñâîãî ä³ÿííÿ ïîâèííî ìàòè êîíêðåòíèé õàðàêòåð,
òîìó ùî ñóá’ºêò íàâìèñíîãî çëî÷èíó ïîâèíåí óÿâëÿòè ñîá³, ÿê³ ñàìå çëî÷èíí³ ä³¿
â³í âèêîíóº òà äî ÿêîãî çëî÷èííîãî íàñë³äêó â³í ïðàãíå [10, ñ. 118, 119].

Ïðàâèëüíî òàêîæ íàãîëîøóºòüñÿ, ùî óñâ³äîìëåííÿ îçíà÷àº íå ò³ëüêè çíàòè
ïðî ôàêòè÷í³ îáñòàâèíè (îçíàêè) â÷èíåíîãî ä³ÿííÿ, àëå é ñïðèéìàòè ¿õ. Òàêîæ
ïðè óìèñë³ âèííà îñîáà ìàº óñâ³äîìëþâàòè íå ñóñï³ëüíó íåáåçïåêó âçàãàë³, à
ñòóï³íü ñóñï³ëüíî¿ íåáåçïåêè êîíêðåòíîãî ñêëàäó çëî÷èíó [23, ñ. 148].

Óìèñåë ââàæàþòü íàéá³ëüø íåáåçïå÷íîþ ôîðìîþ âèíè. Óìèñåë, ÿê ³ ³íø³
ôîðìè âèíè, õàðàêòåðèçóºòüñÿ ïåâíèì ïîºäíàííÿì ñâ³äîìîñò³ (³íòåëåêòóàëüíà
îçíàêà âèíè) ³ âîë³ (âîëüîâà îçíàêà âèíè). Çà ³íòåëåêòóàëüíîþ îçíàêîþ ïðè
íåïðÿìîìó óìèñë³ îñîáà ëèøå ïåðåäáà÷àº ò³ëüêè éìîâ³ðí³ñòü (ìîæëèâ³ñòü) íàñòàííÿ
â³ä ñâîãî ä³ÿííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â. Ïðÿìèé óìèñåë â³äð³çíÿºòüñÿ
â³ä íåïðÿìîãî ³ çà âîëüîâîþ îçíàêîþ – ïðè íåïðÿìîìó óìèñë³ îñîáà àáî áàéäóæå
ñòàâèòüñÿ äî íàñòàííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â, àáî áåçï³äñòàâíî ðîçðàõîâóº
íà ¿õ â³äâåðíåííÿ [7, ñ. 981].

Ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè â ðåäàêö³¿ 1960 ðîêó çëî÷èí âèçíàâàâñÿ
â÷èíåíèì ³ç íåîáåðåæíîñò³, êîëè îñîáà, ÿêà éîãî â÷èíèëà, ïåðåäáà÷àëà ìîæëèâ³ñòü
íàñòàííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ñâîº¿ ä³¿ àáî áåçä³ÿëüíîñò³, àëå
ëåãêîâàæíî ðîçðàõîâóâàëà íà ¿õ â³äâåðíåííÿ, àáî íå ïåðåäáà÷àëà ìîæëèâîñò³
íàñòàííÿ òàêèõ íàñë³äê³â, õî÷ ïîâèííà áóëà ³ ìîãëà ¿õ ïåðåäáà÷èòè (ñò. 9) [22].

Ó ÷èííîìó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè ôàêòè÷íî çáåðåãëîñÿ òàêå æ
âèçíà÷åííÿ ïîíÿòòÿ â÷èíåííÿ çëî÷èíó ç íåîáåðåæíîñò³, ò³ëüêè ÿêå âæå ñòàëî
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ðîç’ºäíàíèì íà íåîáåðåæí³ñòü ÿê çëî÷èííó ñàìîâïåâíåí³ñòü ³ íåîáåðåæí³ñòü ÿê
çëî÷èííó íåäáàë³ñòü.

Äî ôàêóëüòàòèâíèõ îçíàê ñóá’ºêòèâíî¿ ñòîðîíè â³äíîñÿòü ìîòèâ, ìåòó, ³íî-
ä³ – åìîö³éíèé ñòàí.

Ìîòèâ âèçíà÷àþòü ÿê òå, ùî ñïîíóêàº îñîáó â÷èíèòè çëî÷èí [17, ñ. 10]. Ìå-
òà – öå òîé ê³íöåâèé ðåçóëüòàò, êîòðîãî áàæàº äîñÿãíóòè â ðåçóëüòàò³ â÷èíåííÿ
çëî÷èíó îñîáà, ÿêó ñïîíóêàº â³äïîâ³äíèé ìîòèâ [17, ñ. 10].

Ìîòèâ ³ ìåòà ò³ñíî ïîâ’ÿçàí³, îáóìîâëþþòü ³ñíóâàííÿ îäèí îäíîãî, îñê³ëüêè
ìîòèâ ðóõàº ëþäèíîþ äî äîñÿãíåííÿ ïåâíî¿ ìåòè.

Ùîäî òåîð³¿ ââàæàòè åìîö³éíèé ñòàí âèííî¿ îñîáè ùå îäí³ºþ ôàêóëüòàòèâíîþ
îçíàêîþ ñóá’ºêòèâíî¿ ñòîðîíè, òî íå ìàºìî ï³äñòàâ áåççàïåðå÷íî ç íåþ ïîãîäæó-
âàòèñü. Âîäíî÷àñ íå ìîæíà ñïðîñòîâóâàòè, ùî ó ìîìåíò â÷èíåííÿ çëî÷èíó âèííà
îñîáà õàðàêòåðèçóºòüñÿ ïåâíèì ïñèõîåìîö³éíèì ñòàíîì, õâèëþâàííÿìè, ð³øó÷³ñòþ,
åìîö³ÿìè òîùî, ÿê³ ìîæóòü ìàòè þðèäè÷íå çíà÷åííÿ, àëå ¿õ ãëèáèíí³ äîñë³äæåííÿ
âèõîäÿòü çà ìåæ³ íàóêè êðèì³íàëüíîãî ïðàâà.

Ï³äñóìîâóþ÷è, ìîæíà êîíñòàòóâàòè, ùî ó íàóö³ êðèì³íàëüíîãî ïðàâà ³ñíóþòü
ïðîáëåìí³ ïèòàííÿ ïðè âñòàíîâëåíí³ ñóá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó, àëå
âðàõîâóþ÷è êîíñòðóêö³¿ ñò. 321 ÊÊ Óêðà¿íè â ö³é ÷àñòèí³, íå ³ñíóº ñóòòºâèõ
íåóçãîäæåíîñòåé.

Òàê, â³äïîâ³äíî äî çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, ñó-
á’ºêòîì çëî÷èíó ìîæå áóòè ëèøå ô³çè÷íà îñîáà. Âîäíî÷àñ öå ïèòàííÿ ïîòðåáóº
êîðîòêîãî îãëÿäó, çâàæàþ÷è é íà ïîçèö³þ àâòîðà ïðî â³äíåñåííÿ çëî÷èíó, ïåðåä-
áà÷åíîãî ÷. 2 ñò. 321 ÊÊ Óêðà¿íè, äî êðèì³íàëüíèõ ïðîñòóïê³â ³ç âñòàíîâëåííÿì
â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ íüîãî é äëÿ þðèäè÷íèõ îñ³á.

Ùå ó 1978 ðîö³ ªâðîïåéñüêèé êîì³òåò ç ïðîáëåì çëî÷èííîñò³ Ðàäè ªâðîïè
ðåêîìåíäóâàâ ºâðîïåéñüêèì äåðæàâàì âèçíàòè þðèäè÷íèõ îñ³á ñóá’ºêòàìè
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà åêîëîã³÷í³ çëî÷èíè, ùî äàâàëî á çìîãó ñóäàì
çàñòîñîâóâàòè ó òàêèõ ñïðàâàõ ïîêàðàííÿ íå ëèøå ó âèä³ øòðàôó, à é ó âèä³ çà-
áîðîíè ä³ÿëüíîñò³ ï³äïðèºìñòâ ÷è ³íøèõ îá’ºêò³â, ÿêùî ¿õ ä³ÿëüí³ñòü çàâäàâàëà
âåëèêî¿ øêîäè ëþäÿì, ñóñï³ëüñòâó ÷è ñàì³é ïðèðîä³ [24, ñ. 123].

Âåðõîâíà Ðàäà Óêðà¿íè, âèõîäÿ÷è ³ç âçÿòèõ ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü
ùîäî âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á, ïðèéíÿëà 23 òðàâíÿ
2013 ðîêó Çàêîí Óêðà¿íè “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè
ùîäî âèêîíàííÿ Ïëàíó ä³é ùîäî ë³áåðàë³çàö³¿ ªâðîïåéñüêèì Ñîþçîì â³çîâîãî
ðåæèìó äëÿ Óêðà¿íè ñòîñîâíî â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á”, ÿêèì Çàãàëüíó
÷àñòèíó ÊÊ Óêðà¿íè áóëî äîïîâíåíî ðîçä³ëîì XIV¹ “Çàõîäè êðèì³íàëüíî-ïðàâîâîãî
õàðàêòåðó ùîäî þðèäè÷íèõ îñ³á”. Ó Çàêîí³ ïåðåäáà÷åí³ ï³äñòàâè çàñòîñóâàííÿ äî
þðèäè÷íèõ îñ³á çàõîä³â êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó ó âèä³ øòðàôó, êîíô³ñêàö³¿
ìàéíà, ë³êâ³äàö³¿ (ñòàòò³ 96-3, 96-6 ÊÊ Óêðà¿íè), ÿêùî ñóá’ºêò çëî÷èíó – óïîâíîâàæåíà
îñîáà (ô³çè÷íà) â÷èíèòü â³ä ³ìåí³ òà â ³íòåðåñàõ þðèäè÷íî¿ îñîáè çëî÷èí. Ö³ çàõîäè
º äîäàòêîâèìè äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ô³çè÷íî¿ îñîáè. Çàçíà÷åíèé çàêîí
íå çì³íèâ îñíîâíó (äîêòðèíàëüíó) çàñàäó êðèì³íàëüíîãî ïðàâà Óêðà¿íè ùîäî
âèçíàííÿ ñóá’ºêòàìè çëî÷èíó ò³ëüêè ô³çè÷íî¿ îñîáè (ëþäèíè) [7, ñ. 932–934].

Òîìó, íà äóìêó àâòîðà, âðàõîâóþ÷è, ùî íàðàç³, ó òàê çâàíèé ïåðåõ³äíèé
ïåð³îä, þðèäè÷í³ îñîáè ïîñòóïîâî âèçíàþòüñÿ çàêîíîäàâöåì ïîâíîö³ííèì
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ó÷àñíèêîì êðèì³íàëüíî-ïðàâîâèõ â³äíîñèí, òî ñóòî êàòåãîðè÷íî âæå çàïåðå÷óâàòè
î÷åâèäí³ ðå÷³ º ìàðíèì.

Êð³ì òîãî, ââåäåííÿ äî ñóá’ºêò³â êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ é þðèäè÷íèõ
îñ³á íå âèêëþ÷àòèìå ïðèòÿãíåííÿ äî ö³º¿ â³äïîâ³äàëüíîñò³ ô³çè÷íèõ îñ³á, áî òàêå
ðîçøèðåííÿ ïîíÿòòÿ ìîæëèâèõ ñóá’ºêò³â â³äïîâ³äàëüíîñò³ íå áóäå ä³ÿòè âçàºìî-
âèêëþ÷íî ì³æ öèìè ñóá’ºêòàìè.

Íàóêîâö³, ùî çàïåðå÷óþòü âïðîâàäæåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³,
ïîñèëàþòüñÿ é íà âêàçàíèé âèùå ì³æíàðîäíèé àêò òà âèêîíàííÿ Óêðà¿íîþ Ïëàíó
ä³é ùîäî ë³áåðàë³çàö³¿ ªâðîïåéñüêèì Ñîþçîì â³çîâîãî ðåæèìó, âèðàæàþ÷è òàê
ïåâíó çíåâàãó äî ïîñòóëàò³â â³ò÷èçíÿíîãî êðèì³íàëüíîãî ïðàâà.

Âîäíî÷àñ ³ñíóþòü, çâ³ñíî, íå ò³ëüêè ïðîòèâíèêè, à é ïðèõèëüíèêè ó â³ò÷èçíÿ-
í³é íàóö³ äî âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á, òà ¿õ
àðãóìåíòè çâîäÿòüñÿ äî òàêîãî:

– ³ñíóþòü ì³æíàðîäíî-ïðàâîâ³ çîáîâ’ÿçàííÿ Óêðà¿íè ó ö³é ÷àñòèí³. Áåç
âíåñåííÿ â³äïîâ³äíèõ çì³í äî êðèì³íàëüíîãî çàêîíîäàâñòâà ¿õ âèêîíàòè íåìîæëèâî;

– ó íèçö³ çàêîðäîííèõ êðà¿í (íàïðèêëàä Ôðàíö³¿) êðèì³íàëüíà â³äïîâ³äàëü-
í³ñòü þðèäè÷íèõ îñ³á óæå ââåäåíà;

– â ³ñòîð³¿ êðèì³íàëüíîãî ïðàâà êðèì³íàëüíà â³äïîâ³äàëüí³ñòü þðèäè÷íèõ
îñ³á âñòàíîâëþâàëàñÿ. Âîíà óñï³øíî çàñòîñîâóâàëàñÿ ³ íà ïðàêòèö³, çîêðåìà, çà
ð³øåííÿìè Ì³æíàðîäíîãî òðèáóíàëó â Íþðíáåðãç³, ÿê³ âèçíàëè çëî÷èííèìè íà-
öèñòñüêó ïàðò³þ, íèçêó ³íøèõ îðãàí³çàö³é;

– àäì³í³ñòðàòèâíî-ïðàâîâ³ ÷è öèâ³ëüíî-ïðàâîâ³ çàõîäè ùîäî þðèäè÷íèõ îñ³á
º íåäîñòàòíüî åôåêòèâíèìè;

– ³íñòèòóòè âèíè, êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ òîùî ìîæíà ðåôîðìóâàòè
äëÿ òîãî, ùîá âîíè ìîãëè áóòè ïîøèðåí³ ³ íà ïîñÿãàííÿ þðèäè÷íèõ îñ³á [25,
ñ. 234–235].

Êð³ì òîãî, ³ñíóþòü ïðîáëåìè êîëåêòèâíî¿ â³äïîâ³äàëüíîñò³, ùî íàðàç³ íå º
âèð³øåíîþ.

Âàæêî ïîãîäèòèñü ³ç âèçíà÷åííÿì âèíè þðèäè÷íî¿ îñîáè, ÿêå ïðîïîíóºòüñÿ
çàêð³ïèòè ó ÷. 2 ñò. 23 ÊÊ Óêðà¿íè: “Âèíîþ þðèäè÷íî¿ îñîáè º ïñèõ³÷íå ñòàâëåííÿ
êåð³âíèêà þðèäè÷íî¿ îñîáè, ¿¿ çàñíîâíèêà, ó÷àñíèêà, ³íøî¿ óïîâíîâàæåíî¿ îñîáè
äî â÷èíþâàíî¿ ó ìåæàõ ñâî¿õ ïîâíîâàæåíü â³ä ³ìåí³ òà â ³íòåðåñàõ þðèäè÷íî¿
îñîáè ä³¿ ÷è áåçä³ÿëüíîñò³, ïåðåäáà÷åíî¿ öèì Êîäåêñîì, òà ¿¿ íàñë³äê³â, âèðàæåíå
ó ôîðì³ óìèñëó àáî íåîáåðåæíîñò³” [26, ñ. 281].

Ó öüîìó âèçíà÷åíí³ º íàìàãàííÿ ïîºäíàòè âèíó ô³çè÷íèõ îñ³á ³ þðèäè÷íèõ
îñ³á. Îäíàê ÿêðàç ïèòàííÿ ïðî âèçíàííÿ ñóá’ºêò³â êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
þðèäè÷íèõ îñ³á é âèíèêëî ó çâ’ÿçêó ç íåìîæëèâ³ñòþ ó âñ³õ áåç âèêëþ÷åííÿ
âèïàäêàõ âèçíàòè âèíóâàòîþ îäíó ïåâíó ô³çè÷íó îñîáó, ð³øåííÿ, ùî ïðèçâåëî äî
â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ ìîãëî óõâàëþâàòèñü, íàïðèêëàä, ðàäîþ
ïðàâë³ííÿ ó þðèäè÷íèõ îñîáàõ ïðèâàòíîãî ïðàâà.

Ùîäî ñóá’ºêòà ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñò. 321 ÊÊ Óêðà¿íè, òî â³í º
çàãàëüíèì – ô³çè÷íà, îñóäíà îñîáà, ó â³ö³ ç 16 ðîê³â.

Ðàçîì ç òèì, ç îãëÿäó íà òå, ÿê âèêëàäåíà äèñïîçèö³ÿ ÷. 2 ñò. 321 ÊÊ Óê-
ðà¿íè “2. Ïîðóøåííÿ âñòàíîâëåíèõ ïðàâèë âèðîáíèöòâà, âèãîòîâëåííÿ, ïðèäáàííÿ,
çáåð³ãàííÿ, â³äïóñêó, îáë³êó, ïåðåâåçåííÿ, ïåðåñèëàííÿ îòðóéíèõ ÷è ñèëüíîä³þ÷èõ
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ðå÷îâèí, ùî íå º íàðêîòè÷íèìè àáî ïñèõîòðîïíèìè ÷è ¿õ àíàëîãàìè, àáî îòðóéíèõ
÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ çàñîá³â”, òî ñóá’ºêòîì â÷èíåííÿ öüîãî çëî÷èíó ïðè
ïîðóøåíí³ âñòàíîâëåíèõ ïðàâèë âèðîáíèöòâà ðå÷îâèí ³ ë³êàðñüêèõ çàñîá³â º
îñîáà, ÿêà êð³ì çàãàëüíèõ îáîâ’ÿçêîâèõ îçíàê – îñóäí³ñòü ³ â³ê, ïîâèííà ìàòè é
³íø³ îçíàêè, òîáòî áóòè ñïåö³àëüíèì ñóá’ºêòîì.

Êð³ì òîãî, íåçàêîíí³ ä³¿, ïåðåäáà÷åí³ ö³ºþ ÷àñòèíîþ, ïåâíîþ ì³ðîþ ìîæóòü
áóòè â÷èíåí³ íå ëèøå ô³çè÷íèìè îñîáàìè, à é ôàðìàêîëîã³÷íèìè êîìïàí³ÿìè,
ï³äïðèºìñòâàìè, óñòàíîâàìè ð³çíèõ ôîðì âëàñíîñò³ ³ç â³äïîâ³äíèì ë³öåíç³éíèì
äîçâîëîì.

Âëàñíå, ìè íå âáà÷àºìî ñóòòºâèõ ïåðåïîí äî âñòàíîâëåííÿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á çà íåçàêîíí³ ä³¿ ³ç îòðóéíèìè ÷è ñèëüíîä³þ÷èìè
ðå÷îâèíàìè, ùî íå º íàðêîòè÷íèìè àáî ïñèõîòðîïíèìè ÷è ¿õ àíàëîãàìè, àáî
îòðóéíèìè ÷è ñèëüíîä³þ÷èìè ë³êàðñüêèìè çàñîáàìè, ïåðåäáà÷åí³ ÷. 2 ñò. 321 ÊÊ
Óêðà¿íè. Ïîêàðàííÿ ìîæå áóòè ó âèãëÿä³ øòðàôó, çóïèíåííÿ ä³¿ ë³öåíç³¿, çàáîðîíà
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UDC 343.35(477)

Bondarenko Maryna,
Assistant Judge of the Supreme Court of Ukraine,

Kyiv, Ukraine

CHARACTERISTICS OF SUBJECTIVE FEATURES OF CRIMES BY THE 
ART. 321 OF THE CRIMINAL CODE OF UKRAINE

In the article the features characterizing the subject of crime are analysed, the
problems of definition of the subject of crime under part 2 of article 321 of the
Criminal Code of Ukraine exactly as a special one are highlighted, as well as the
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prospects of recognition of legal entities as the subject of criminal liability, including
in case of committing the crimes provided by the mentioned article.

It is noted that for all the time of development of the criminal law the long time
has passed from refusal in recognition of objects, animals, forces of nature, etc. as the
subject of crime, but only the physical person, and according to the legislation of
other countries – also legal.

On the maintenance of the scientific, educational literature at the presentation
of a material on structure of a crime it is impossible not to notice insignificant
attention to such attribute of structure, as the subject of a crime. Though, agree with
opinion that there are no more important or less important attributes of structure,
they are equal, and consequently, their research should be the same.

Concerning the subject of crime, he is actually the so-called acting person, on
realization of motives of which in the form of realization of corresponding action or
inaction and the socially dangerous act containing structure of crime is made. At the
same time, the subject of the crime is the least controversial of all the elements of the
crime.

The Criminal Code of Ukraine, in section IV, “Person subject to criminal
liability (subject of crime)”, in part 1 of article 18 contains a definition of the subject
of an offence: “The subject of an offence is a natural person who has committed an
offence at the age at which criminal liability may be incurred in accordance with this
Code” [37].

There is a simultaneous use and mixing of such notions as a subject of crime, a
subject of crime, a subject of criminal liability and a person subject to criminal
liability.

It is concluded that in the science of criminal law there are problematic issues
in establishing the subjective side of the crime, but given the construction of Art. 321
of the Criminal Code of Ukraine, in this part there are no significant inconsistencies.

Keywords: objective side of the crime structure, subjective side of the crime
structure, personality of the criminal, socially dangerous act.

Îòðèìàíî 17.02.2020
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²ÍÔÎÐÌÀÖ²ß ßÊ ÏÐÅÄÌÅÒ ÇËÎ×ÈÍÓ,
ÏÅÐÅÄÁÀ×ÅÍÎÃÎ ×. 1 ÑÒ. 158

ÊÐÈÌ²ÍÀËÜÍÎÃÎ ÊÎÄÅÊÑÓ ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà ç’ÿñóâàííþ ïèòàííÿ âñòàíîâëåííÿ ïðåäìåòà íåñàíêö³î-
íîâàíèõ ä³é ç ³íôîðìàö³ºþ, ùî ì³ñòèòüñÿ â áàç³ äàíèõ Äåðæàâíîãî ðåºñòðó
âèáîðö³â. Ïðîàíàë³çîâàíî îêðåì³ ï³äõîäè äî ðîçóì³ííÿ ïðàâîâî¿ ïðèðîäè ïðåäìåòà
çëî÷èíó. Äîñë³äæåíî îêðåì³ àñïåêòè çì³ñòîâíîãî íàïîâíåííÿ ³íôîðìàö³¿ òà ñóì³æ-
íèõ ³ç öèì ïîíÿòü. Êîíñòàòóºòüñÿ ñàìîñò³éíà ðîëü ïðåäìåòà ó ñêëàä³ çëî÷èíó.
Ó ñòàòò³ ðîáèòüñÿ âèñíîâîê ïðî â³äñóòí³ñòü ºäèíîãî ÿê òåîðåòè÷íîãî, òàê ³
ëåãàëüíîãî ñèñòåìíîãî ðîçóì³ííÿ ³íôîðìàö³¿. Çàïðîïîíîâàíî óòî÷íèòè çì³ñò ÷. 1
ñò. 158 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ïðåäìåò, îá’ºêò, ñêëàä çëî÷èíó, ³íôîðìàö³ÿ, çëî÷èíè ïðîòè
âèáîð÷èõ ïðàâ

²íôîðìàö³ÿ ÿâëÿº ñîáîþ çîâí³øíþ îáîëîíêó
³äåàëüíîãî, ùî ï³ääàºòüñÿ îá’ºêòèâàö³¿.

Âàëåð³é Ñàãàòîâñüêèé

Äîñë³äæåííÿ ñóòíîñò³ ³ ì³ñöÿ ïðåäìåòà çëî÷èíó íà ð³âí³ ç ïîíÿòòÿì çëî÷èíó
òà éîãî îá’ºêòîì íå ïðèïèíÿºòüñÿ ó â³ò÷èçíÿí³é íàóö³ êðèì³íàëüíîãî ïðàâà. Öÿ
ïðàâîâà êàòåãîð³ÿ íàé÷àñò³øå çóñòð³÷àºòüñÿ â äèñêóñ³ÿõ ùîäî äîö³ëüíîñò³ â³ä-
ìåæóâàííÿ ïðåäìåòà çëî÷èíó â³ä éîãî îá’ºêòà. Çîêðåìà, çíà÷åííÿ ïðåäìåòà çëî-
÷èíó ïðîÿâëÿºòüñÿ ÿê ïðè îö³íö³ ñóòíîñò³ çëî÷èííîãî ïîñÿãàííÿ, òàê ³ ïðè çä³é-
ñíåíí³ êðèì³íàëüíî-ïðàâîâî¿ êâàë³ô³êàö³¿ çëî÷èííîãî ä³ÿííÿ.

Òðàäèö³éíå òëóìà÷åííÿ ïðåäìåòà çëî÷èíó ïîëÿãàº  â éîãî îòîòîæíåíí³ ç
ðå÷àìè ìàòåð³àëüíîãî ñâ³òó [1, c. 47; 2, c. 98]. Ïðîòå íà ñüîãîäí³øí³é äåíü íàóêîâ³
äèñêóñ³¿ ç ïðèâîäó âèçíà÷åííÿ ïðåäìåòîì çëî÷èíó âèêëþ÷íî ðå÷åé ìàòåð³àëüíîãî
ñâ³òó çàçíàþòü âñå á³ëüøî¿ êðèòèêè [3, c. 10; 4, c. 9]. ²íôîðìàòèçàö³ÿ ñóñï³ëüñòâà
òà ðîçâèòîê öèôðîâèõ òåõíîëîã³é çìóñèëè ïî-íîâîìó ïîãëÿíóòè íà çâè÷íå áà÷åííÿ
áàãàòüîõ ïðàâîâèõ êàòåãîð³é, ñåðåä ÿêèõ º ³íôîðìàö³ÿ.

Òàê, Ì.Ì. Ïàíîâ îá´ðóíòîâóº äóìêó, ùî äî êàòåãîð³¿ ïðåäìåòà çëî÷èíó ñë³ä
âêëþ÷àòè ïîðÿä ç ô³çè÷íèìè ïðåäìåòàìè (ìàéíîì), ùå é ðåàëüíî ³ñíóþ÷³ ÿâèùà
îá’ºêòèâíîãî ñâ³òó: åíåðã³þ (åëåêòðè÷íó òîùî), à òàêîæ ³íôîðìàö³þ, ó çâ’ÿçêó ç
³ñíóâàííÿì ÷è ñòâîðåííÿì ÿêèõ àáî ç ¿õ îá³ãîì â÷èíÿºòüñÿ çëî÷èí [5, c. 44].
Øèðøå ðîçãëÿäàº ïðåäìåò çëî÷èíó Î.Þ. Â³òêî, äîâîäÿ÷è, ùî ï³ä öèì ïîíÿòòÿì
ìîæíà ðîçóì³òè áóäü-ÿê³ ðå÷³, áóäü-ÿêó ³íôîðìàö³þ, áóäü-ÿêó åíåðã³þ, ÿê³ ìàþòü
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ìàòåð³àëüíèé âèðàç, ç âëàñòèâîñòÿìè ÿêèõ òà ç âêàç³âêîþ íà ÿê³ çàêîí ïðî
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü ïîâ’ÿçóº íàÿâí³ñòü ñêëàäó çëî÷èíó â ä³ÿíí³ [6, c. 32].
Â.Â. Êóçíºöîâ, ï³äêðåñëþþ÷è â³äíîñíó ìàòåð³àëüí³ñòü ³íôîðìàö³¿, òèì íå ìåíø
âèçíàº ¿¿ ïðèéíÿòí³ñòü â ÿêîñò³ ìàéíà ó êðèì³íàëüíîìó ïðàâ³ [7, c. 197].

Íåçâàæàþ÷è íà òàêå ïîøèðåííÿ âèêîðèñòàííÿ òåðì³íà “³íôîðìàö³ÿ” ÿê â
áóäåííîñò³, òàê ³ â íàóö³, íà ñüîãîäí³ íå çíàõîäèìî ºäíîñò³ â ðîçóì³íí³ çì³ñòîâíîãî
íàïîâíåííÿ öüîãî ñëîâà ³ â ¿¿ âèì³ð³ äëÿ çàäîâîëåííÿ ïîòðåá êðèì³íàëüíî-ïðàâî-
âî¿ íàóêè ³ ïðàêòèêè. Öå ïîâ’ÿçàíî, íà íàøó äóìêó, ³ç ðîçá³æíîñòÿìè çà-
ãàëüíîïðèéíÿòèõ ï³äõîä³â äî ¿¿ çì³ñòîâíîãî íàïîâíåííÿ ç òåõí³÷íèì òà þðèäè÷íèì.

Àíàë³çóþ÷è âèäè ïðåäìåò³â, äåÿê³ â÷åí³ ³íôîðìàö³þ çà ôîðìîþ ³ñíóâàííÿ
íàä³ëÿþòü ñàìîñò³éí³ñòþ ïîðÿä ç ðå÷àìè òà åêîëîã³÷íèìè îá’ºêòàìè [8, c. 174].
Äåÿê³ â÷åí³ íå ñïîñòåð³ãàþòü îáîâ’ÿçêîâ³ íàÿâíîñò³ çâ’ÿçêó ì³æ ³íôîðìàö³ºþ òà
¿¿ íîñ³ºì [9, c. 25]. Àðãóìåíòóþ÷è ñàìîñò³éí³ñòü êîìï’þòåðíî¿ ³íôîðìàö³¿ â³ä
íîñ³ÿ, ³íø³ àâòîðè ñëóøíî íàãîëîøóþòü íà òîìó, ùî ³íôîðìàö³ÿ ìîæå áóòè çà-
ô³êñîâàíà íà ð³çíèõ òèïàõ íîñ³¿â ³ ¿¿ ïåðåì³ùåííÿ ìîæå çä³éñíþâàòèñÿ íåçàëåæíî
â³ä íèõ çà äîïîìîãîþ ð³çíèõ êàíàë³â çâ’ÿçêó [10, c. 21].

ª.Â. Ëàùóê, íå â³äðèâàþ÷è ïðåäìåò â³ä îá’ºêòà, ââàæàº, ùî ïðåäìåò çëî÷è-
íó – öå ôàêóëüòàòèâíà îçíàêà îá’ºêòà çëî÷èíó, ùî çíàõîäèòü ñâ³é ïðîÿâ ó
ìàòåð³àëüíèõ ö³ííîñòÿõ, ÿê³ ëþäèíà ìîæå ñïðèéìàòè îðãàíàìè ÷óòòÿ ÷è ô³êñóâàòè
ñïåö³àëüíèìè òåõí³÷íèìè çàñîáàìè, ç ïðèâîäó ÿêèõ òà/àáî øëÿõîì áåçïîñåðåäíüîãî
âïëèâó íà ÿê³ â÷èíÿºòüñÿ çëî÷èííå ä³ÿííÿ [11, c. 5].  Òàêèé ï³äõ³ä, î÷åâèäíî, íå
äîäàº ÿñíîñò³ ðîçóì³ííþ ïðåäìåòà çëî÷èíó, éîãî îêðåì³é ïîíÿò³éí³é ðîë³. Ïðîòè-
ëåæíî¿ äóìêè äîòðèìóºòüñÿ Â.ß. Òàö³é, íàäàþ÷è ëîã³÷íå îá´ðóíòóâàííÿ  íåîáõ³ä-
íîñò³ ðîçìåæóâàííÿ ïîíÿòü îá’ºêòà ³ ïðåäìåòà çëî÷èíó [1]. Öå äîçâîëÿº óíèêíóòè
äóáëþâàííÿ ïîíÿòü ³ ï³äì³íè ¿õ çíà÷åííÿ, âðåøò³ ñïðèÿº óíèêíåííþ ïëóòàíèíè
ç îçíà÷åíîãî ïèòàííÿ. Âðåøò³ ïðåäìåò ÿê ñàìîñò³éíèé åëåìåíò ñêëàäó çëî÷èíó
çíàõîäèòü ñâîº ëîã³÷íå îá´ðóíòóâàííÿ ó â³ò÷èçíÿí³é êðèì³íàëüíî-ïðàâîâ³é íàóö³.
Òàê, Î.Þ. Â³òêî, â ðåçóëüòàò³ ðîçäóì³â, ïðèõîäèòü äî âèñíîâêó ïðî íàÿâí³ñòü òàê
çâàíèõ “ïðåäìåòíèõ” çëî÷èí³â, äëÿ ÿêèõ îáîâ’ÿçêîâîþ º íàÿâí³ñòü ï’ÿòè åëåìåíò³â
ñêëàäó çëî÷èíó, ñåðåä ÿêèõ ïðåäìåò çíàõîäèòü ñàìîñò³éíå ì³ñöå, ùî, íà íàøó
äóìêó, ö³ëêîì çàáåçïå÷óº ïîòðåáè ñó÷àñíî¿ íàóêè òà ñïðèÿº óíèêíåííþ ïîìèëîê
ïðè êâàë³ô³êàö³¿ çëî÷èííèõ ä³ÿíü [12, c. 0].

Ïðî ïðåäìåò ÿê îäíó ç îá’ºêòèâíèõ îçíàê çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ
ãðîìàäÿí íå ðàç çãàäóâàëè â íàóêîâèõ äèñêóñ³ÿõ [13, c. 357; 14, c. 149]. Â ìåæàõ
ñòàòò³ 158 ÊÊ Óêðà¿íè, ÿê ïðàâèëî, íàçèâàþòü ïðåäìåòîì âèáîð÷³ äîêóìåíòè òà
Äåðæàâíèé ðåºñòð âèáîðö³â, êîæåí ç ÿêèõ îòðèìàâ ñàìîñò³éíó õàðàêòåðèñòèêó
[15, c. 9; 16, c. 26]. À îò ³íôîðìàö³ÿ ÿê ñàìîñò³éíèé ïðåäìåò çëî÷èíó, ïåðåäáà÷åíà
âêàçàíîþ ñòàòòåþ, ïîêè ùî íå çíàéøëà ïðèõèëüíèê³â. Íà ñàìîñò³éíèé õàðàêòåð
³íôîðìàö³¿ âêàçóº êîíñòðóêö³ÿ äèñïîçèö³¿ ÷àñòèíè 1 ñòàòò³ 158 ÊÊ Óêðà¿íè, äå
íåñàíêö³îíîâàí³ ä³¿ ç ³íôîðìàö³ºþ, ùî ì³ñòèòüñÿ â áàç³ äàíèõ Äåðæàâíîãî ðåºñòðó
âèáîðö³â ñòàíîâëÿòü ñàìîñò³éíå àëüòåðíàòèâíå çëî÷èííå ä³ÿííÿ â ìåæàõ âêàçàíîãî
ñêëàäó çëî÷èíó.

Â³äñóòí³ñòü â çàçíà÷åí³é íîðì³ çì³ñòó ³íôîðìàö³¿ òà â³äîìîñòåé ñâ³ä÷èòü ïðî
¿¿ áëàíêåòíèé õàðàêòåð ³ ìîòèâóº íàñ çâåðíóòèñÿ äî ïîòî÷íîãî, çîêðåìà âèáîð÷îãî,
çàêîíîäàâñòâà çà âèð³øåííÿì öüîãî ïèòàííÿ. Âàæëèâ³ñòü òàêîãî êðîêó – çâåðíóòèñÿ
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äî íîðì ³íøèõ ãàëóçåé ïðàâà, íàâ³òü êîëè íà íèõ íåìàº áåçïîñåðåäíüîãî ïîñèëàííÿ
â ñòàòò³ êðèì³íàëüíîãî çàêîíó, ïîâ’ÿçàíîãî ³ç ñèñòåìíèì õàðàêòåðîì ïðàâà, ùî
ïðîÿâëÿºòüñÿ ó âçàºìîçâ’ÿçêó ³ âçàºìîçàëåæíîñò³ ì³æ íîðìàìè ð³çíèõ ãàëóçåé
ïðàâà [17, c. 81]. Ï³äòâåðäæåííÿ çàçíà÷åíîìó çíàõîäèìî ³ â ïîçèö³¿ Âåðõîâíîãî
Ñóäó Óêðà¿íè [18].

Îñîáëèâ³ñòü ³íôîðìàö³¿ ÿê ïðåäìåòà âêàçàíîãî çëî÷èíó  â çàãàëüíîìó óÿâëåíí³
ïîëÿãàº â ¿¿ ö³ííîñò³ äëÿ ³ñíóâàííÿ âèáîð÷èõ â³äíîñèí, àäæå ñàìå ÷åðåç âïëèâ íà
íå¿ ³ çàâäàºòüñÿ øêîäà öèì â³äíîñèíàì. Ñàìå òóò òðåáà âèçíà÷èòèñÿ, ùî æ ñàìå
ñòàíîâèòü çì³ñò òàêî¿ ³íôîðìàö³¿. Àíàë³çóþ÷è äèñïîçèö³þ âêàçàíî¿ ñòàòò³, ìè
çâåðòàºìî óâàãó íà ¿¿ òåðì³íîëîã³÷íå íàïîâíåííÿ. Â îäíîìó âèïàäêó çàêîíîäàâåöü
çàñòîñîâóº ïîíÿòòÿ “â³äîìîñò³”, â ³íøîìó – “³íôîðìàö³ÿ”. ßêùî â ïåðøîìó âèïàäêó
îá’ºì íåçàêîííèõ ä³é ïîëÿãàº â óìèñíîìó âíåñåíí³ íåïðàâäèâèõ â³äîìîñòåé äî
Äåðæàâíîãî ðåºñòðó âèáîðö³â, òî â äðóãîìó ³íòó¿òèâíî öåé îá’ºì ðîçøèðþºòüñÿ
äî “íåñàíêö³îíîâàíèõ ä³é” ç ³íôîðìàö³ºþ, ÿêà ì³ñòèòüñÿ â òîìó æ òàêè ðåºñòð³.

Çàêîí Óêðà¿íè “Ïðî äåðæàâíèé ðåºñòð âèáîðö³â” îïåðóº ÿê ïåðøèì ïîíÿòòÿì,
òàê ³ äðóãèì, äîäàòêîâî òàì â³äíàõîäèìî ùå é ïîíÿòòÿ “äàí³” [19]. Ïðè öüîìó
îá’ºì “äàíèõ” ñòàº øèðøèì çà “â³äîìîñò³” ³ ïîãëèíàº îñòàíí³ (ñòàòòÿ 1 Çàêîíó).
Â³äïîâ³äíî äî ñòàòò³ 5 çàçíà÷åíîãî Çàêîíó çì³ñò â³äîìîñòåé Ðåºñòðó ñòàíîâëÿòü
òàê³ ïåðñîíàëüí³ äàí³, ÿê ³äåíòèô³êàö³éí³ ïåðñîíàëüí³ äàí³ âèáîðöÿ, ïåðñîíàëüí³
äàí³, ÿê³ âèçíà÷àþòü ì³ñöå òà óìîâè ãîëîñóâàííÿ âèáîðöÿ òà ñëóæáîâ³ ïåðñîíàëüí³
äàí³. Ç íàâåäåíîãî áà÷èìî, ùî ñàì³ äàí³ íåðîçðèâíî ïîºäíàí³ ³ç îáñÿãîì â³äîìîñòåé,
ÿê³ äîçâîëÿþòü ³äåíòèô³êóâàòè îñîáó äëÿ ö³ëåé ïðîâåäåííÿ âèáîð³â, ôîðìóâàííÿ
âèáîð÷èõ ñïèñê³â òîùî. Òåðì³í ³íôîðìàö³ÿ çãàäóºòüñÿ â çàçíà÷åíîìó íîðìàòèâíîìó
àêò³ ó çâ’ÿçêó ³ç ñòàòèñòè÷íèìè â³äîìîñòÿìè ùîäî ê³ëüê³ñíèõ õàðàêòåðèñòèê
âèáîð÷îãî êîðïóñó ï³ä ÷àñ âèð³øåííÿ îðãàí³çàö³éíèõ ïèòàíü äëÿ ï³äãîòîâêè òà
ïðîâåäåííÿ âèáîð³â. Íå çíàéøîâøè ñàìîñò³éíîãî âèçíà÷åííÿ íåïðàâäèâèõ
â³äîìîñòåé, ìîæíà âåñòè ìîâó ïðî òå, ùî ï³ä öèì ïîíÿòòÿì ïðèõîâóþòüñÿ â³äîìîñò³,
ÿê³ íå â³äïîâ³äàþòü ä³éñíîñò³, òîáòî ó ÿêèõ ïîðóøåíà ê³ëüê³ñíà àáî ÿê³ñíà ñòðóêòóðà.
Â êîíòåêñò³ íàøî¿ òåìè ìîâà ìîæå éòè ïðî ïåðåêðó÷óâàííÿ ³íôîðìàö³¿ ùîäî
ãðîìàäÿíñòâà âèáîðöÿ, éîãî â³êó, ïðî ïîñò³éíó íåçäàòí³ñòü âèáîðöÿ ïåðåñóâàòèñÿ
ñàìîñò³éíî òîùî, ùî ìîæå ïðÿìî âïëèíóòè íà ï³äãîòîâêó ³ õ³ä âèáîð³â, à â
ðåçóëüòàò³ ³ íà ìîæëèâ³ñòü ðåàë³çàö³¿ ñóá’ºêòîì ñâîãî âèáîð÷îãî ïðàâà. ßê íàñë³äîê
ñïîñòåð³ãàºòüñÿ ïîðóøåííÿ âñòàíîâëåíîãî àëãîðèòìó ³ñíóâàííÿ âèáîð÷èõ â³äíîñèí
â äåðæàâ³. Îñîáëèâ³ñòü òàêîãî ïðåäìåòà â òîìó, ùî ÷åðåç íüîãî íå çä³éñíþºòüñÿ
ïåðåøêîäæàííÿ âèáîð÷îìó ïðàâó â ïðÿìîìó ñåíñ³, íà îñîáó íå ÷èíèòüñÿ òèñê,
âîíà í³÷îãî íå çíàº ³ íå â³ä÷óâàº, àëå ïðè ïåâíèõ ìàí³ïóëÿö³ÿõ ç íèì ñòàº íåìîæ-
ëèâîþ áåçïîñåðåäíÿ ðåàë³çàö³ÿ öüîãî ïðàâà. Òîáòî â³ëüíå ôîðìóâàííÿ âîë³ íå
ïîðóøóºòüñÿ, à ïîðóøóºòüñÿ ìîæëèâ³ñòü ¿¿ â³ëüíîãî âèÿâëåííÿ.

²íôîðìàö³ÿ â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî ³íôîðìàö³þ” [20] ñêëàäàºòüñÿ
³ç â³äîìîñòåé òà/àáî äàíèõ. Öå âèõ³äíå ëåãàëüíå òëóìà÷åííÿ öüîãî ïîíÿòòÿ. Ïðè
öüîìó çàçíà÷åíèé Çàêîí çàêð³ïëþº íåâè÷åðïíèé ïåðåë³ê âèä³â ³íôîðìàö³¿ çà
çì³ñòîì.

Öèâ³ëüíå çàêîíîäàâñòâî ï³ä ³íôîðìàö³ºþ òàêîæ ðîçóì³º áóäü-ÿê³ â³äîìîñò³
òà/àáî äàí³, ÿê³ ìîæóòü áóòè çáåðåæåí³ íà ìàòåð³àëüíèõ íîñ³ÿõ àáî â³äîáðàæåí³ â
åëåêòðîííîìó âèãëÿä³ [21, c. 272]. ²íø³ çàêîíîäàâ÷³ àêòè òàê ÷è ³íàêøå äåìîí-
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ñòðóþòü ìàêñèìàëüíî øèðîêå ðîçóì³ííÿ ³íôîðìàö³¿ ³ ¿¿ óçàãàëüíþþ÷èé õàðàêòåð
ïî â³äíîøåííþ äî ïîíÿòü “äàí³” òà “â³äîìîñò³”.

Îñê³ëüêè Çàêîí Óêðà¿íè “Ïðî äåðæàâíèé ðåºñòð âèáîðö³â” íå ì³ñòèòü
ñàìîñò³éíîãî âèçíà÷åííÿ äàíèõ, çâåðíåìîñÿ äî ³íøèõ íîðìàòèâíèõ äæåðåë. Òàê,
Çàêîí Óêðà¿íè “Ïðî åëåêòðîíí³ äîêóìåíòè òà åëåêòðîííèé äîêóìåíòîîá³ã” ï³ä
öèì ïîíÿòòÿì ðîçóì³º ³íôîðìàö³þ, ÿêà ïîäàíà ó ôîðì³, ïðèäàòí³é äëÿ ¿¿ îáðîáëåííÿ
åëåêòðîííèìè çàñîáàìè. ²íø³ íîðìàòèâí³ àêòè ðîçêðèâàþòü ïîíÿòòÿ äàíèõ ÷åðåç
íàïîâíåííÿ ¿õ ³íôîðìàö³ºþ àáî â³äîìîñòÿìè [22; 23].

Çàêîí Óêðà¿íè “Ïðî Äåðæàâíèé ðåºñòð âèáîðö³â” ïåðåäáà÷àº ðÿä ä³é, ÿê³
çä³éñíþþòüñÿ â Äåðæàâíîìó ðåºñòð³ âèáîðö³â, öå âíåñåííÿ çàïèñó ïðî âèáîðöÿ
äî áàçè äàíèõ Ðåºñòðó, âíåñåííÿ çì³í äî ïåðñîíàëüíèõ äàíèõ Ðåºñòðó, çíèùåííÿ
çàïèñó Ðåºñòðó. Òîáòî çä³éñíþºòüñÿ ðîáîòà ç â³äîìîñòÿìè, ÿê³ ñòàíîâëÿòü ñàìî-
ñò³éíèé âèä ³íôîðìàö³¿, ùî ì³ñòèòüñÿ öüîìó ðåºñòð³. Íåñàíêö³îíîâàí³ ä³¿ ùîäî
³íôîðìàö³¿ â àâòîìàòèçîâàíèõ ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ, äî
ÿêèõ íàëåæèòü Äåðæàâíèé ðåºñòð âèáîðö³â,  ïîëÿãàþòü â ä³ÿõ, ùî ïðîâàäÿòüñÿ
ç ïîðóøåííÿì ïîðÿäêó äîñòóïó äî ö³º¿ ³íôîðìàö³¿, óñòàíîâëåíîìó â³äïîâ³äíî äî
çàêîíîäàâñòâà, òîáòî óìîâ îòðèìàííÿ êîðèñòóâà÷åì ìîæëèâîñò³ îáðîáëÿòè ³íôîð-
ìàö³þ â ñèñòåì³ òà ïðàâèë îáðîáêè ö³º¿ ³íôîðìàö³¿. ²íøèìè ñëîâàìè, ñàì ïî ñîá³
àëãîðèòì ä³é ïî ðîáîò³ ç ³íôîðìàö³ºþ ìîæå áóòè çàêîííèì, àëå óìîâè ¿õ âèêîíàííÿ
º ïîðóøåíèìè. Íàïðèêëàä, ä³¿ ç ³íôîðìàö³ºþ îñîáîþ, ÿêà ìàº äîñòóï äî íå¿, àëå
áåç íàëåæíèõ íà òå ï³äñòàâ, ÿê-òî îòðèìàííÿ â³äïîâ³äíîãî íàêàçó (÷. 1 ñò. 17
Çàêîíó Óêðà¿íè “Ïðî Äåðæàâíèé ðåºñòð âèáîðö³â”) [24].

Çâàæàþ÷è íà ïðîàíàë³çîâàí³ ï³äõîäè äî çì³ñòîâíîãî íàïîâíåííÿ ïîíÿòü
“³íôîðìàö³ÿ”, “â³äîìîñò³” òà “äàí³”, ïðèõîäèìî äî âèñíîâêó ïðî â³äñóòí³ñòü ºäèíîãî
ðîçóì³ííÿ ó â³ò÷èçíÿíîìó ïðàâîâîìó ïðîñòîð³. Â³äïîâ³äíî õàðàêòåð çì³ñòîâíîãî
íàïîâíåííÿ öèõ ïîíÿòü ñë³ä øóêàòè â êîæí³é îêðåì³é ñôåð³ ñóñï³ëüíèõ â³äíîñèí.

Îá’ºêòèâíà ñòîðîíà íåñàíêö³îíîâàíèõ ä³é ç ³íôîðìàö³ºþ òà âíåñåííÿ
íåïðàâäèâèõ â³äîìîñòåé äî áàçè äàíèõ Äåðæàâíîãî ðåºñòðó âèáîðö³â, íà â³äì³íó
â³ä ïðåäìåòíèõ çëî÷èí³â, â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ ÿêèõ çàêð³ïëåíà â ðîçä³ë³
XVI ÊÊ Óêðà¿íè, ïîëÿãàº íå â âèêðàäåíí³ ÷è ðîçïîâñþäæåíí³ ³íôîðìàö³¿, à â
ïðèâåäåíí³ ¿¿ â òàêèé ñòàí, ÿêèé çäàòíèé âïëèíóòè íà çàêð³ïëåíèé çàêîíîäàâñòâîì
ïîðÿäîê ðåàë³çàö³¿ ãðîìàäÿíàìè ñâî¿õ âèáîð÷èõ ïðàâ. Â³äáóâàºòüñÿ çì³íà ¿¿
ê³ëüê³ñíî-ÿê³ñíèõ õàðàêòåðèñòèê, ÿê³ ñâ³ä÷àòü ïðî ¿¿ ñïîòâîðåííÿ ÷è çíèùåííÿ.
Òàêèì øëÿõîì ìîæíà çíèùèòè ö³ëèé âèáîð÷èé ñïèñîê, çì³íèòè äàí³ ÷èñëåííî¿
ê³ëüêîñò³ âèáîðö³â, ùî óíåìîæëèâèòü ¿õ ó÷àñòü ó âèáîðàõ òîùî. Ïðè öüîìó
âòðó÷àííÿ â òàêó ³íôîðìàö³þ â³äáóâàºòüñÿ ÷åðåç â÷èíåííÿ ïåâíèõ ä³é, ÿê³ íå
äîçâîëÿþòüñÿ çàêîíîì. Á³ëüøå òîãî, ñïèðàþ÷èñü íà ïðîâåäåíèé àíàë³ç íàâåäåíîãî
ìàòåð³àëó, ââàæàºìî, ùî óìèñíå âíåñåííÿ íåïðàâäèâèõ â³äîìîñòåé º ð³çíîâèäîì
íåñàíêö³îíîâàíèõ ä³é ç ³íôîðìàö³ºþ â Äåðæàâíîìó ðåºñòð³ âèáîðö³â, ùî íåìèíó÷å
ïîòðåáóº ïåðåãëÿäó çì³ñòó ÷. 1 ñò. 158 ÊÊ Óêðà¿íè òà éîãî íàñòóïíèõ çì³í. Öå
ìîæå ïîëÿãàòè ÿê ó ïåðåêðó÷óâàíí³ âæå ³ñíóþ÷î¿ ³íôîðìàö³¿, òàê ³ ó ñòâîðåíí³
íîâî¿, àëå òàêî¿, ùî íå â³äïîâ³äàº ä³éñíîñò³.

Âèõîäÿ÷è ç õàðàêòåðèñòèê ïðåäìåòà ÿê ñàìîñò³éíî¿ îäèíèö³ ñêëàäó çëî÷èíó,
ÿê³ ïîëÿãàþòü â òîìó, ùî ïðåäìåò, öå òå, íà ùî ìîæíà âïëèíóòè äëÿ òîãî, ùîá
â÷èíèòè çëî÷èí, âèïëèâàº ³äåàëüíèé õàðàêòåð ³íôîðìàö³¿ (â êîíòåêñò³ âèáîð÷î¿
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çëî÷èííîñò³) ó ¿¿ ñï³ââ³äíîøåíí³ ç íîñ³ºì, íà ÿêîìó âîíà çíàõîäèòüñÿ. Â³äïîâ³äíî
íîñ³é ³íôîðìàö³¿, ç ÿêèì ³íôîðìàö³þ ÷àñòî ââàæàþòü íåðîçðèâíîþ, ïî ñóò³ âèñòóïàº
ëèøå çàñîáîì, ÷åðåç ÿêèé çä³éñíþºòüñÿ íåçàêîííèé âïëèâ íà ³íôîðìàö³þ [25,
c. 8]. Ñõîæî¿ äóìêè äîòðèìóºòüñÿ ³ Ì.². Çàãîðîäí³êîâ, çàçíà÷àþ÷è, ùî ïðåäìåòîì
çëî÷èíó âèñòóïàþòü ò³ ðå÷³ ìàòåð³àëüíîãî ñâ³òó, ÷åðåç âïëèâ íà ÿê³ çàïîä³þºòüñÿ
øêîäà îá’ºêòó çëî÷èíó [26, c. 40].

Òàêèì ÷èíîì, ç ìåòîþ óíèêíåííÿ êîë³ç³é, äëÿ çàáåçïå÷åííÿ åôåêòèâíîñò³
ïðàâîðîçóì³ííÿ ³ ïðàâîçàñòîñóâàííÿ ÷. 1 ñò. 158 ÊÊ Óêðà¿íè, ïðîïîíóºìî âèêëþ-
÷èòè ç³ çì³ñòó äèñïîçèö³¿ çàçíà÷åíî¿ íîðìè “óìèñíå âíåñåííÿ íåïðàâäèâèõ â³äî-
ìîñòåé”, çàëèøèâøè “íåñàíêö³îíîâàí³ ä³¿ ç ³íôîðìàö³ºþ” ÿê øèðøå çà çì³ñòîì òà
óçàãàëüíþþ÷å ïîíÿòòÿ.
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The article is devoted to finding out the question of establishing the subject of
unauthorized actions with the information contained in the database of the State
Register of Voters. Separate approaches to understanding of the legal nature of the
object of crime are analyzed. The point of view concerning an independent role of the
object in the crime is supported. The habitual vision of the material world things as
the crime subject is considered as not corresponding to the needs of the modern
criminal law, on the basis of which the position of recognition of the things, which
have non-material nature as the crime subjects is supported. Information should also
belong to them. It is stated that the peculiarity of information as the object of the
considered crime consists in the fact that through it the obstacle to the electoral right
in the direct sense is not made, but at manipulations with it the direct realization of
this right becomes impossible. Analysis of the objective characteristics of the alternative
actions provided for in article 158, paragraph 1, of the Criminal Code – the introduction
of false information and unauthorized actions with information – has led to the
conclusion that they are similar, while “unauthorized actions”, in the author’s opinion,
constitute a general concept and necessitate a review of the content of the norm.

As a result of the conducted research, the author proposes to clarify the content
of Part 1 of Article 158 of the Criminal Code of Ukraine in order to ensure the
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²ðõà Þð³é Áîãäàíîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, çàñëóæåíèé þðèñò Óêðà¿íè,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-6442-0974

ÏÈÒÀÍÍß ÊÎÍÑÒÈÒÓÖ²ÉÍÎÑÒ² ÊÐÈÌ²ÍÀËÜÍÎ¯
Â²ÄÏÎÂ²ÄÀËÜÍÎÑÒ² ÑÓÄÄ² ÇÀ ÏÎÑÒÀÍÎÂËÅÍÍß

ÇÀÂ²ÄÎÌÎ ÍÅÏÐÀÂÎÑÓÄÍÎÃÎ Ð²ØÅÍÍß

Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ â³äïîâ³äíîñò³ ïîëîæåíü ñòàòò³ 375
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè êîíñòèòóö³éíîìó ïðèíöèïó âåðõîâåíñòâà ïðàâà.
Âèñâ³òëåíî ïðîáëåìè ïðèòÿãíåííÿ ñóää³â äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ. Íàãîëîøåíî íà íåäîñêîíàëîñò³
ïðàâîâîãî ðåãóëþâàííÿ öüîãî ïèòàííÿ. Çðîáëåíî âèñíîâîê, ùî íåçâàæàþ÷è íà â³ä-
ñóòí³ñòü çàêîíîäàâ÷îãî âèçíà÷åííÿ ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ”, ï³äñòàâ
ñòâåðäæóâàòè ïðî íåêîíñòèòóö³éí³ñòü çàçíà÷åíî¿ ñòàòò³ íåìàº.

Êëþ÷îâ³ ñëîâà: íåïðàâîñóäíå ð³øåííÿ, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü ñóää³,
ãàðàíò³¿ íåçàëåæíîñò³ ñóää³, ïåðåãëÿä ñóäîâîãî ð³øåííÿ, âåðõîâåíñòâî ïðàâà, þðè-
äè÷íà âèçíà÷åí³ñòü.

Íåçàëåæí³ñòü ñóää³ ï³ä ÷àñ âèêîíàííÿ íèì ñâî¿õ ïîâíîâàæåíü º îäí³ºþ ç
ôóíäàìåíòàëüíèõ îñíîâ çä³éñíåííÿ ïðàâîñóääÿ òà ðîçáóäîâè äåìîêðàòè÷íî¿,
ïðàâîâî¿ äåðæàâè. ̄ ¿ íîðìàòèâíå ãàðàíòóâàííÿ º âèìîãîþ ñó÷àñíèõ ïðîöåñ³â äåðæà-
âîòâîðåííÿ òà ðîçáóäîâè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà.

Â Óêðà¿í³ ãàðàíò³¿ íåçàëåæíîñò³ ñóää³â çàêð³ïëåí³ íà êîíñòèòóö³éíîìó ð³âí³
òà, ÿêùî íåîáõ³äíî, ìîæóòü áóòè äîäàòêîâî ðîçâèíóò³ Âåðõîâíîþ Ðàäîþ Óêðà¿íè
ó çàêîíàõ. Çàçíà÷åí³ ãàðàíò³¿ íå ò³ëüêè ñòâîðþþòü óìîâè äëÿ çä³éñíåííÿ ñïðà-
âåäëèâîãî ïðàâîñóääÿ òà íàä³éíîãî çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà,
àëå é çàáåçïå÷óþòü íåçàëåæí³ñòü ³ ñàìîñò³éí³ñòü ñóäîâî¿ âëàäè, ¿¿ ð³âí³ñòü ³ç çàêî-
íîäàâ÷îþ òà âèêîíàâ÷îþ âëàäîþ â ñèñòåì³ ñòðèìóâàíü ³ ïðîòèâàã, â³ä ÷îãî çàëåæèòü
ñòàá³ëüí³ñòü êîíñòèòóö³éíîãî ëàäó â äåðæàâ³.

Êîíñòèòóö³éíèé Ñóä Óêðà¿íè çàçíà÷èâ, ùî íåçàëåæí³ñòü ñóää³â º íåâ³ä’ºìíîþ
ñêëàäîâîþ ¿õíüîãî ñòàòóñó, êîíñòèòóö³éíèì ïðèíöèïîì îðãàí³çàö³¿ òà ôóíêö³îíó-
âàííÿ ñóä³â ³ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ñóää³â; íåçàëåæí³ñòü ñóää³â ïîëÿãàº ïåðåäóñ³ì
ó ¿õí³é ñàìîñò³éíîñò³, íåïîâ’ÿçàíîñò³ ïðè çä³éñíåíí³ ïðàâîñóääÿ áóäü-ÿêèìè
îáñòàâèíàìè òà ³íøîþ, êð³ì çàêîíó, âîëåþ (àáçàö ïåðøèé ï³äïóíêòó 4.1 ïóíêòó
4 ìîòèâóâàëüíî¿ ÷àñòèíè Ð³øåííÿ â³ä 1 ãðóäíÿ 2004 ðîêó ¹ 19-ðï/2004).

Ãàðàíò³¿ íåçàëåæíîñò³ ñóää³â õî÷, ³ ñïðÿìîâàí³ íà çàõèñò ñóää³â â³ä áóäü-
ÿêîãî íåïðàâîì³ðíîãî çîâí³øíüîãî ÷è âíóòð³øíüîãî âïëèâó íà ¿õ ïðîôåñ³éíó
ä³ÿëüí³ñòü, îäíàê âîíè íå ïåðåøêîäæàþòü ìîæëèâîñò³ ïåðåãëÿäó ñóäîâèõ ð³øåíü
ó âèïàäêàõ òà ïîðÿäêó, âèçíà÷åíèõ çàêîíîì, à òàêîæ ïðèòÿãíåííÿ ñóää³ äî
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þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåí³ ð³øåííÿ â ðàç³ â÷èíåííÿ íèì çëî÷èíó
àáî äèñöèïë³íàðíîãî ïðîñòóïêó.

Íà ïåðåêîíàííÿ Î. Îâ÷àðåíêî, þðèäè÷íà â³äïîâ³äàëüí³ñòü ñóää³ º äóàë³ñòè÷-
íîþ ³ ́ ðóíòóºòüñÿ íà ôóíäàìåíòàëüíèõ ïîñòóëàòàõ ïðî â³äïîâ³äàëüí³ñòü äåðæàâíî¿
âëàäè ïåðåä íàðîäîì ³ ñóäó ÿê ¿¿ íåâ³ä’ºìíîãî åëåìåíòà ïåðåä ñóñï³ëüñòâîì.
Äåðæàâà íàäàº ñóää³ øèðîê³ âëàäí³ ïîâíîâàæåííÿ, íàä³ëÿº ï³äâèùåíèì ð³âíåì
ïðàâîâîãî çàõèñòó äëÿ íàëåæíîãî âèêîíàííÿ íèì âàæëèâî¿ ôóíêö³¿ ç â³äïðàâëåííÿ
ïðàâîñóääÿ, óòâåðäæåííÿ íàéâèùèõ ñîö³àëüíèõ ö³ííîñòåé, çàõèñòó îñîáèñòîñò³ é
çàáåçïå÷åííÿ ïðèíöèïó âåðõîâåíñòâà ïðàâà ó ïðàâîâ³äíîñèíàõ. Òîìó ñóääÿ º
â³äïîâ³äàëüíèì ïåðåä ñóñï³ëüñòâîì çà ðåçóëüòàòè ñâîº¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³
[1, ñ. 395].

Â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè ó ðàç³ ñêàñóâàííÿ âèðîêó ñóäó ÿê íåïðà-
âîñóäíîãî äåðæàâà â³äøêîäîâóº ìàòåð³àëüíó ³ ìîðàëüíó øêîäó, çàâäàíó áåçï³ä-
ñòàâíèì çàñóäæåííÿì (÷àñòèíà ï’ÿòà ñòàòò³ 62). Îñê³ëüêè çàçíà÷åíà êîíñòèòóö³éíà
íîðìà äîïóñêàº âèïàäîê óõâàëåííÿ ñóääåþ íåïðàâîñóäíîãî âèðîêó, òî î÷åâèäíî,
ùî ðàçîì ³ç â³äøêîäóâàííÿì äåðæàâîþ îñîá³ çàâäàíî¿ øêîäè, íåîáõ³äíî âèð³øèòè
ïèòàííÿ ïðî ïðèòÿãíåííÿ ñóää³ äî þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà òàê³ ä³¿. Êð³ì
òîãî, îñê³ëüêè ñóääÿ, çàëåæíî â³ä ³íñòàíö³¿ òà þðèñäèêö³¿, ìîæå óõâàëèòè íå
ò³ëüêè âèðîê, àëå é ³íø³ ïðîöåñóàëüí³ äîêóìåíòè (ð³øåííÿ, ïîñòàíîâó, óõâàëó,
ñóäîâèé íàêàç), òî âèçíàííÿ ¿õ íåïðàâîñóäíèìè áóäå òàêîæ ï³äñòàâîþ äëÿ ïðè-
òÿãíåííÿ ñóää³ äî ïåâíîãî âèäó þðèäè÷íî¿ â³äïîâ³äàëüíîñò³.

Ïðî ³ñíóâàííÿ ïðîáëåìè óõâàëåííÿ â Óêðà¿í³ íåïðàâîñóäíèõ ð³øåíü íàãîëî-
øóâàâ êîëèøí³é Ãîëîâà Âåðõîâíîãî Ñóäó Óêðà¿íè ß. Ðîìàíþê, ÿêèé çâåðíóâ
óâàãó íà òå ùî “ïðîöåñóàëüí³ çàêîíè íå ïåðåäáà÷àþòü ìîæëèâîñò³ ïðîâåäåííÿ
ïåðåâ³ðîê ñóäîâèõ ð³øåíü, ÿêùî ñòîðîíè ¿õ íå îñêàðæóþòü. Íåìàº ìåõàí³çìó
ïåðåãëÿäó òàêèõ ð³øåíü ³íàêøå í³æ çà çàÿâîþ ÷è ñêàðãîþ ñàìèõ ó÷àñíèê³â ñïðàâè.
Ö³ óìîâè äàþòü íåäîáðîñîâ³ñíèì ñóá’ºêòàì ï³äñòàâè çàëó÷àòè ñóä äëÿ âèð³øåííÿ
¿õ ïðîáëåì “â îáõ³ä çàêîíó” òà ïðîïîíóâàòè ñóää³ íåïðàâîì³ðíó âèãîäó çà ïîñòà-
íîâëåííÿ íåïðàâîñóäíîãî ð³øåííÿ, ïðî ÿêå âîíè äîìîâèëèñÿ ì³æ ñîáîþ”. À
ñóääÿ ï³ääàºòüñÿ ñïîêóñ³, áî âïåâíåíèé, ùî éîãî ð³øåííÿ íå áóäå îñêàðæåíå, à
ñïðàâà ïîòðàïèòü â àðõ³â. ² â³í íå ïîíåñå æîäíîãî ïîêàðàííÿ çà ñâî¿ ä³¿, àäæå íå
ñêàñîâàíå ñóäîâå ð³øåííÿ çàëèøàºòüñÿ ôîðìàëüíî çàêîííèì [2].

Ïèòàííÿ ïðèòÿãíåííÿ ñóää³â äî þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåííÿ
íåïðàâîñóäíîãî ð³øåííÿ ðîçðîáëÿëèñÿ ó ïðàöÿõ Ï.Ï. Àíäðóøêà, Â.². Áîðèñîâà,
À.Ì. Áîéêà, Ë.ª. Âèíîãðàäîâî¿, Þ.Ì. Ãðîøåâîãî, Î.Î. Äóäîðîâà, Î.Â. Êàïë³íî¿,
Î.Þ. Êàðòàøîâà, Í.Ä. Êâàñíåâñüêî¿, Î.Î. Êâàøè, Â.Ê. Êîðåíÿêè, ².². Êîãóòè÷à,
Î.Ì. Ëåìåêà, À.Â. Ìàëÿðåíêà, Â.Î.  Íàâðîöüêîãî, Î.Ì.  Îâ÷àðåíêî,
Ì.À.  Ïîãîðåöüêîãî, Î.Ë. Ïîëüîâîãî, Ì.Ñ. Ïîíîìàðüîâî¿, ².À. Ò³òêà, Â.². Òþòþã³íà,
ª.Â. Ôåñåíêà, Ì.². Õàâðîíþêà, Â.Ä. ×àáàíþêà, À.Â. Ùàñíîãî, Î.Ã. ßíîâñüêî¿ òà
³íøèõ â÷åíèõ. Íàóêîâö³ àðãóìåíòîâàíî ñòâåðäæóþòü ïðî íàÿâí³ñòü ïðîáëåì ó
ïðèòÿãíåíí³ ñóää³ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà óõâàëåííÿ çàâ³äîìî íåïðà-
âîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè (äàë³ – Ð³øåííÿ), ùî ïåðåäáà÷åíî
ñòàòòåþ 375 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ  Óêðà¿íè). Âîäíî÷àñ
ó÷åí³ íåäîñòàòíüî óâàãè ïðèä³ëèëè ïèòàííÿì ùîäî êîíñòèòóö³éíîñò³ çàçíà÷åíî¿
ñòàòò³, ùî ³ ñòàíîâèòü ïðåäìåò íàøîãî íàóêîâîãî ïîøóêó.
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Îñíîâíîþ ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ â³äïîâ³äíîñò³ ïîëîæåíü ñòàòò³
375 ÊÊ Óêðà¿íè âèìîãàì êîíñòèòóö³éíîãî ïðèíöèïó âåðõîâåíñòâà ïðàâà.

Íåçâàæàþ÷è íà çàãàëüíîâèçíàíó íåîáõ³äí³ñòü ìàêñèìàëüíîãî ãàðàíòóâàííÿ
ñóääÿì íåçàëåæíîñò³ òà íåäîòîðêàííîñò³ ïðè çä³éñíåííÿ ïðàâîñóääÿ, ó ì³æíàðîäíèõ
àêòàõ íàãîëîøåíî íà â³äñóòíîñò³ ó ñóää³â ³ìóí³òåòó íà ïðèòÿãíåííÿ äî þðèäè÷íî¿
â³äïîâ³äàëüíîñò³ ó âèïàäêàõ ñêîºííÿ çëî÷èíó ÷è äèñöèïë³íàðíîãî ïðîñòóïêó.
Òàê, çã³äíî ç ïîëîæåííÿìè ªâðîïåéñüêî¿ õàðò³¿ ïðî Çàêîí “Ïðî ñòàòóñ ñóää³â” â³ä
10 ëèïíÿ 1998 ðîêó, äåðæàâîþ ãàðàíòóºòüñÿ â³äøêîäóâàííÿ çáèòê³â çà øêîäó,
çàïîä³ÿíó â ðåçóëüòàò³ ïðîòèïðàâíî¿ ïîâåä³íêè àáî íåçàêîííèõ ä³é ñóää³ ï³ä ÷àñ
âèêîíàííÿ íèì îáîâ’ÿçê³â ñóää³; çàêîíîì ìîæå ïåðåäáà÷àòèñÿ ìîæëèâ³ñòü
ïîðóøåííÿ äåðæàâîþ ñïðàâè ç ìåòîþ ïðèìóñèòè ñóääþ êîìïåíñóâàòè ñóìó,
âèïëà÷åíó äåðæàâîþ çà øêîäó, çàïîä³ÿíó íèì ó âèïàäêó ãðóáîãî ³ íåâèïðàâäàíîãî
ïîðóøåííÿ ïðàâèë, ùî ðåãóëþþòü âèêîíàííÿ îáîâ’ÿçê³â ñóääÿìè; êîæíà îñîáà
ïîâèííà ìàòè ìîæëèâ³ñòü îñêàðæèòè íåïðàâèëüíî âèíåñåíå ð³øåííÿ â êîíêðåòí³é
ñïðàâ³ äî íåçàëåæíîãî îðãàíó áåç íåîáõ³äíîñò³ äîòðèìàííÿ îêðåìèõ ôîðìàëüíîñòåé;
òàì, äå â ðåçóëüòàò³ ïîâíîãî òà ðåòåëüíîãî ðîçãëÿäó öåé îðãàí âèÿâèòü áåçïåðå÷íå
ïîðóøåííÿ ç áîêó ñóää³, ÿê öå çàçíà÷àºòüñÿ ó ïàðàãðàô³ 5.1, öåé îðãàí ìàº ïîâíî-
âàæåííÿ ïåðåäàòè ñïðàâó íà ðîçãëÿä äèñöèïë³íàðíî¿ ³íñòàíö³¿ àáî ïðèíàéìí³ ðå-
êîìåíäóâàòè çä³éñíèòè òàêó ïåðåäà÷ó îðãàíó, ùî ìàº â³äïîâ³äíó êîìïåòåíö³þ
çã³äíî ³ç ñóäîâèì çàêîíîì (ï³äïóíêòè 5.2, 5.3 ïóíêòó 5).

Ó Äîäàòêó äî Ðåêîìåíäàö³¿ ÑÌ/Rec (2010)12 Êîì³òåòó Ì³í³ñòð³â Ðàäè
ªâðîïè äåðæàâàì-÷ëåíàì ùîäî ñóää³â: íåçàëåæí³ñòü, åôåêòèâí³ñòü òà îáîâ’ÿçêè
çàçíà÷åíî, ùî òëóìà÷åííÿ çàêîíó, îö³íþâàííÿ ôàêò³â àáî äîêàç³â, ÿê³ çä³éñíþþòü
ñóää³ äëÿ âèð³øåííÿ ñïðàâè, íå ìàþòü áóòè ïðèâîäîì äëÿ êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, êð³ì âèïàäê³â çëî÷èííîãî íàì³ðó; ñóää³ íå ìàþòü íåñòè îñîáèñòó â³äïîâ³äàëü-
í³ñòü çà âèïàäêè, êîëè ¿õí³ ð³øåííÿ áóëè ñêàñîâàí³ àáî çì³íåí³ â ïðîöåñ³ àïå-
ëÿö³éíîãî ðîçãëÿäó (ïóíêòè 68, 70).

Ó Âèñíîâêàõ ïåðøî¿ åêñïåðòíî¿ êîì³ñ³¿ Ì³æíàðîäíî¿ Àñîö³àö³¿ Ñóää³â
“Â³äïîâ³äàëüí³ñòü ñóää³â” çàçíà÷åíî, ùî ñóääÿ íå ìîæå áóòè â³äïîâ³äàëüíèì çà
ñâî¿ ð³øåííÿ, ÿêùî âîíè º ðåçóëüòàòîì ïîìèëêè ó ïðàâ³ ÷è ó ôàêò³, àëå ºäèíèé
âèïàäîê, êîëè ñóääÿ íåñå â³äïîâ³äàëüí³ñòü çà ñâî¿ ð³øåííÿ – öå ãðóáà õàëàòí³ñòü
àáî âèïàäêè ãåòü íåïðàâèëüíî¿ ïîâåä³íêè, òîáòî â÷èíêè, ÿê³ íåñóì³ñí³ ç³ çâàííÿì
ñóää³, ùî íîðìàëüíî ³ ðîçóìíî âèêîíóº ñâî¿ ôóíêö³¿.

Õî÷à â óêðà¿íñüê³é ïðàâîâ³é ñèñòåì³ ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ”
çàêð³ïëåíî äàâíî, íà ïðàêòèö³ äîñ³ â³äñóòí³ ºäèí³ ï³äõîäè äî éîãî ðîçóì³ííÿ òà
çàñòîñóâàííÿ, ùî â îêðåìèõ âèïàäêàõ ñòâîðþº óìîâè äëÿ çä³éñíåííÿ íåïðàâî-
ì³ðíîãî âïëèâó íà ñóää³â òà ïîðóøåííÿ ãàðàíò³é ¿õ íåçàëåæíîñò³.

Ç ìåòîþ çàáåçïå÷åííÿ ºäíîñò³ ñóäîâî¿ ïðàêòèêè Âèùèé ñïåö³àë³çîâàíèé ñóä
Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ ó 2015–2016 ðð. íàìàãàâñÿ
ñôîðìóâàòè â³äïîâ³äí³ óçàãàëüíåííÿ. Áóëî ñòâîðåíî ðîáî÷ó ãðóïó ç ðîçðîáêè
ïîñòàíîâè Ïëåíóìó “Ïðî ñóäîâó ïðàêòèêó ó ñïðàâàõ ïðî ïîñòàíîâëåííÿ ñóääåþ
(ñóääÿìè) çàâ³äîìî íåïðàâîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè”.
Ïðîºêò çàçíà÷åíî¿ ïîñòàíîâè áóâ ï³äòðèìàíèé ó ïåðøîìó ÷èòàíí³. Ï³ä ÷àñ äî-
îïðàöþâàííÿ ñóää³ ïðèéíÿëè ð³øåííÿ íàïðàâèòè äîêóìåíò íà ïîâòîðíå äðóãå
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÷èòàííÿ, îñê³ëüêè äåÿê³ êëþ÷îâ³, áàçîâ³, ñèñòåìí³ ðîç’ÿñíåííÿ íå ïîâí³ñòþ óçãîä-
æåí³, çàëèøèëèñÿ ñï³ðíèìè [3]. Ó ïîäàëüøîìó ê³íöåâèé äîêóìåíò òàê ³ íå óõâàëèëè.

Äëÿ çàáåçïå÷åííÿ þðèäè÷íî¿ âèçíà÷åíîñò³ ï³ä ÷àñ âèð³øåííÿ ïèòàíü,
ïîâ’ÿçàíèõ ç ìàòåð³àëüíèìè òà ïðîöåñóàëüíèìè ï³äñòàâàìè êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ ñóää³ çà ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî Ð³øåííÿ, Âåðõîâíèé
Ñóä Óêðà¿íè ó 2016 ðîö³ çâåðíóâñÿ äî Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç êîíñòè-
òóö³éíèì ïîäàííÿì ùîäî îô³ö³éíîãî òëóìà÷åííÿ ñëîâîñïîëó÷åííÿ “ÿê íåïðàâîñóä-
íîãî”, ùî ì³ñòèòüñÿ ó ÷àñòèí³ ÷åòâåðò³é ñòàòò³ 62 Êîíñòèòóö³¿ Óêðà¿íè. Îäíàê
Êîíñòèòóö³éíèé Ñóä Óêðà¿íè â³äìîâèâ ó â³äêðèòò³ êîíñòèòóö³éíîãî ïðîâàäæåííÿ
ó ö³é ñïðàâ³.

Íåìàº îäíîçíà÷íîãî ðîçóì³ííÿ çì³ñòó ïîíÿòòÿ “íåïðàâîñóäíå ð³øåííÿ” ³ ó
â³ò÷èçíÿíèõ íàóêîâö³â. Òàê, ïðîôåñîð Ï. Àíäðóøêî ââàæàº, ùî âñ³ ð³øåííÿ ñó-
ä³â ó êðèì³íàëüíèõ, öèâ³ëüíèõ, ãîñïîäàðñüêèõ òà àäì³í³ñòðàòèâíèõ ñïðàâàõ ìàþòü
áóòè ïðàâîñóäíèìè, òîáòî çàêîííèìè, îá´ðóíòîâàíèìè, ñïðàâåäëèâèìè. Ð³øåííÿ
ñóäó ó êðèì³íàëüí³é ñïðàâ³ áóäóòü íåïðàâîñóäíèìè, ÿêùî: 1)  çàñóäæåíî íåâèííîãî
àáî âèïðàâäàíî âèííîãî ÷è â³í áåçï³äñòàâíî çâ³ëüíåíèé â³ä ïîêàðàííÿ; 2) ïðèçíà÷åíî
ÿâíî íåñïðàâåäëèâå, çàíàäòî ñóâîðå ÷è çàíàäòî ì’ÿêå, ïîêàðàííÿ; 3) çä³éñíåíî
íåïðàâèëüíó êâàë³ô³êàö³þ çëî÷èíó, ùî ïîòÿãëî çà ñîáîþ íåñïðàâåäëèâó ì³ðó
ïîêàðàííÿ, òîùî. Çàâ³äîìî íåïðàâîñóäíèì áóäå âèðîê ÷è ³íøå ð³øåííÿ ñóää³,
ÿêèé ïðè öüîìó çíàº (óñâ³äîìëþº), ùî ð³øåííÿ, ÿêå íèì ïðèéíÿòå (ïîñòàíîâëåíå),
º íåçàêîííèì (íåïðàâîñóäíèì), ³ áàæàº éîãî ïðèéíÿòòÿ.

Êðèì³íàëüíî-ïðîöåñóàëüíå ïîíÿòòÿ “íåçàêîííå ñóäîâå ð³øåííÿ” øèðøå,
í³æ êðèì³íàëüíî-ïðàâîâå ïîíÿòòÿ “íåïðàâîñóäíå ñóäîâå ð³øåííÿ”. Îö³íö³ îðãàíîì
äîñóäîâîãî ñë³äñòâà, ïðîêóðîðîì ³ ñóäîì ñóäîâîãî ð³øåííÿ ÿê íåïðàâîñóäíîãî
ìàº ïåðåäóâàòè âèçíàííÿ òàêîãî ð³øåííÿ íåçàêîííèì ³ç ï³äñòàâ ³ â ïîðÿäêó,
âèçíà÷åíèõ êðèì³íàëüíî-ïðîöåñóàëüíèì êîäåêñîì. Ñêëàä çëî÷èíó, ïåðåäáà÷åíèé
ñòàòòåþ 375 ÊÊ Óêðà¿íè, ìàòèìå ì³ñöå ëèøå òîä³, êîëè íåïðàâîñóäíå ð³øåííÿ
ïîñòàíîâëåíå ñóääåþ (ñóääÿìè) óìèñíî (çàâ³äîìî). Îäíàê äëÿ êîíñòàòàö³¿ íàÿâíîñò³
â ä³ÿõ ñóää³ ïîä³¿ çëî÷èíó, ñêëàä ÿêîãî ïåðåäáà÷åíèé ÷àñòèíîþ ïåðøîþ ñòàòò³ 375
ÊÊ Óêðà¿íè, íåîáõ³äíî òàêîæ âñòàíîâèòè, ùî â÷èíåíå ä³ÿííÿ º ñóñï³ëüíî íåáåç-
ïå÷íèì ó êðèì³íàëüíî-ïðàâîâîìó ðîçóì³íí³, íå º ìàëîçíà÷íèì ³ â÷èíåíå çà â³ä-
ñóòíîñò³ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ [4, ñ. 43, 45].

Ïðîôåñîð Ì. Ïîãîðåöüêèé çâåðòàº óâàãó íà òå, ùî â çàêîíîäàâñòâ³ áàãàòüîõ
ºâðîïåéñüêèõ êðà¿í â³äñóòí³ íîðìè, ùî âèçíà÷àþòü â³äïîâ³äàëüí³ñòü ñóää³ çà
ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ð³øåííÿ, îñê³ëüêè ïîä³áíå ïðàâîïîðóøåííÿ
ðîçãëÿäàºòüñÿ ÿê âèä ïîñàäîâîãî çëî÷èíó. Íà éîãî äóìêó, òåðì³íè “íåïðàâîñóäíå
ñóäîâå ð³øåííÿ” òà “íåçàêîííå ñóäîâå ð³øåííÿ” ìàþòü ð³çíå çì³ñòîâíå íàâàíòàæåííÿ
òà ïîòðåáóþòü íîðìàòèâíî-ïðàâîâîãî âèçíà÷åííÿ. Ïðàâîñóäíå ñóäîâå ð³øåííÿ
ìàº â³äïîâ³äàòè ñòàíäàðòàì çàêîííîñò³, îá´ðóíòîâàíîñò³, âìîòèâîâàíîñò³, ñïðàâåä-
ëèâîñò³, ðîçóìíîñò³ òà ñâîº÷àñíîñò³. Ó òîìó ðàç³, êîëè ñóäîâå ð³øåííÿ íå â³äïîâ³äàº
îäíîìó ³ç çàçíà÷åíèõ ñòàíäàðò³â, âîíî º íåïðàâîñóäíèì. Íåçàêîííèì º ð³øåííÿ,
óõâàëåíå ñóääåþ (ñóääÿìè) ç ïîðóøåííÿì íîðì ìàòåð³àëüíîãî òà/àáî ïðîöåñóàëü-
íîãî ïðàâà. Íàÿâí³ñòü ïðÿìîãî óìèñëó â ä³ÿõ ñóää³ çóìîâëþºòüñÿ óñâ³äîìëåííÿì
íåáåçïåêè ä³ÿííÿ, éîãî íàñë³äê³â òà áàæàííÿì ¿õ íàñòàííÿ. Ïðÿìèé óìèñåë, ùî
õàðàêòåðèçóºòüñÿ ö³ëåñïðÿìîâàí³ñòþ ä³ÿííÿ, äàº ìîæëèâ³ñòü â³äð³çíÿòè ïîñòà-
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íîâëåííÿ ñóääåþ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ â³ä ³íøèõ ñëóæáîâèõ çëî÷èí³â
ñóää³, à òàêîæ â³ä äèñöèïë³íàðíèõ ïðîñòóïê³â. Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü
ñóää³ çà ïîñòàíîâëåííÿ çàâ³äîìî íåïðàâîñóäíîãî ð³øåííÿ âèêëþ÷àºòüñÿ â ðàç³
ïîìèëêè ñóää³, â³äñóòíîñò³ â éîãî ä³ÿõ ïðÿìîãî óìèñëó. Äîïóñòèâøè ñóäîâó ïî-
ìèëêó, ñóääÿ íå óñâ³äîìëþº íåïðàâîñóäíîñò³ ñâîãî ð³øåííÿ [5, ñ. 225, 227, 228,
229].

Ó ñâî¿õ äîñë³äæåííÿõ ïðîôåñîð Î.  Äóäîðîâ òà äîöåíò Ë.  Ïàëþõ ä³éøëè
âèñíîâêó, ùî ï³ä íåïðàâîñóäíèì ñë³ä ðîçóì³òè ñóäîâå ð³øåííÿ, ùî õàðàêòåðèçóºòüñÿ
ïîðóøåííÿì ÷è íåïðàâèëüíèì çàñòîñóâàííÿì íîðì ìàòåð³àëüíîãî ïðàâà òà (àáî)
³ñòîòíèì ïîðóøåííÿì íîðì ïðîöåñóàëüíîãî ïðàâà, äîïóùåíèõ ïðè ñóäîâîìó
ðîçãëÿä³ ñïðàâè (ïðîâàäæåííÿ) ³ ïîñòàíîâëåíí³ â³äïîâ³äíîãî ñóäîâîãî ð³øåííÿ
(íåïîâíîòà ñóäîâîãî ðîçãëÿäó, íåâ³äïîâ³äí³ñòü âèñíîâê³â ñóäó ôàêòè÷íèì îáñòàâèíàì
ñïðàâè, íåäîâåäåí³ñòü îáñòàâèí, ÿê³ ìàþòü çíà÷åííÿ äëÿ ñïðàâè, ÿê³ ñóä ââàæàâ
âñòàíîâëåíèìè, òîùî), ùî ïðèçâåëî äî ïîñòàíîâëåííÿ íåñïðàâåäëèâîãî ñóäîâîãî
ð³øåííÿ. Ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ º ñóñï³ëüíî íåáåçïå÷íèì
ä³ÿííÿì (çàïîä³þº àáî çäàòíå çàïîä³ÿòè ³ñòîòíó øêîäó ô³çè÷í³é àáî þðèäè÷í³é
îñîá³, ñóñï³ëüñòâó àáî äåðæàâ³), ùî ï³äëÿãàº âñòàíîâëåííþ â êîíêðåòí³é ñïðàâ³
[6, ñ. 327].

Ïðîôåñîð Â. Íàâðîöüêèé ââàæàº, ùî ïîíÿòòÿì âèíåñåííÿ çàâ³äîìî íåïðà-
âîñóäíîãî âèðîêó, ð³øåííÿ ÷è ³íøîãî íåïðàâîñóäíîãî àêòà îõîïëþºòüñÿ áóäü-ÿêå
óìèñíå íåïðàâèëüíå ð³øåííÿ ñóäó ùîäî áóäü-ÿêîãî ³ç ïèòàíü, ùî ï³äëÿãàþòü âè-
ð³øåííþ ó ñóä³ [7, ñ. 23].

Ï³ä íåïðàâîñóäíèì Ð³øåííÿì Ì. Ïîíîìàðüîâà ïðîïîíóº ðîçóì³òè “ÿê íåçà-
êîííèé òàê ³ íåîá´ðóíòîâàíèé âèðîê, ð³øåííÿ, óõâàëó àáî ïîñòàíîâó ì³ñöåâèõ
ñóä³â, àïåëÿö³éíèõ ñóä³â, Âåðõîâíîãî Ñóäó, Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè çà ðå-
çóëüòàòàìè ñóäîâîãî ðîçãëÿäó àáî ïåðåãëÿäó êðèì³íàëüíîãî ïðîâàäæåííÿ àáî
ñï³ðíèõ ïðàâîâ³äíîñèí, çàÿâè ïðî ïåðåãëÿä ð³øåííÿ çà íîâîâèÿâëåíèìè òà âè-
êëþ÷íèìè îáñòàâèíàìè, ó ÿêîìó âèñíîâêè ñóäó çàâ³äîìî ñóïåðå÷àòü ôàêòè÷íèì
îáñòàâèíàì ïðîâàäæåííÿ òà çàâ³äîìî íåïðàâèëüíî çàñòîñîâóþòü íîðìè ìàòåð³àëü-
íîãî ïðàâà òà/àáî çàâ³äîìî ïîñòàíîâëåíå ç ãðóáèì ïîðóøåííÿì íîðì ïðîöåñóàëü-
íîãî ïðàâà” [8, ñ. 148].

Ï³ä ÷àñ çàñòîñóâàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè íà ïðàêòèö³ âèíèêàº
áàãàòî ñï³ðíèõ ïèòàíü, ÿê³ íå ìàþòü îäíîçíà÷íîãî âèð³øåííÿ.

Òàê, Î. Äóäîðîâ òà Ë. Ïàëþõ çàçíà÷àþòü, ùî ïðîáëåìíèìè º ïèòàííÿ ïðî:
âèäè ñóäîâèõ ð³øåíü ÿê ïðåäìåò âêàçàíîãî çëî÷èíó; ïîíÿòòÿ íåïðàâîñóäíîñò³
ñóäîâîãî ð³øåííÿ; âèçíàííÿ çì³íè (ñêàñóâàííÿ) íåïðàâîñóäíîãî ð³øåííÿ îáîâ’ÿçêî-
âîþ óìîâîþ çàñòîñóâàííÿ ñòàòò³ 375 ÊÊ Óêðà¿íè; ìîìåíò çàê³í÷åííÿ â³äïîâ³äíîãî
çëî÷èíó; ðîçóì³ííÿ òÿæêèõ íàñë³äê³â ÿê îäí³º¿ ç êâàë³ô³êóþ÷èõ îçíàê; ñï³ââ³ä-
íîøåííÿ ñòàòò³ 375 ÊÊ Óêðà¿íè ³ç êðèì³íàëüíî-ïðàâîâèìè íîðìàìè ïðî â³äïîâ³-
äàëüí³ñòü çà çëî÷èíè ó ñôåð³ ñëóæáîâî¿ ä³ÿëüíîñò³; ðîçìåæóâàííÿ ñêëàä³â çëî÷èí³â,
ïåðåäáà÷åíèõ ñòàòòÿìè 375 ³ 371 ÊÊ  Óêðà¿íè; êâàë³ô³êàö³þ ïîñòàíîâëåííÿ ñóäî-
âîãî ð³øåííÿ ñóääåþ, ñòðîê ïîâíîâàæåíü ÿêîãî íà ÷àñ ïîñòàíîâëåííÿ òàêîãî
ð³øåííÿ çàê³í÷èâñÿ, à òàêîæ ñóääåþ, ÿêèé ï³øîâ ó â³äñòàâêó, ïåðåáóâàâ ó â³äïóñòö³,
íà ë³êàðíÿíîìó, ó â³äðÿäæåíí³, áóâ â³äñòîðîíåíèé â³ä ïîñàäè â óñòàíîâëåíîìó
çàêîíîì ïîðÿäêó; ðîçìåæóâàííÿ êðèì³íàëüíî¿ ³ äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³
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ñóää³ çà íåïðàâîñóääÿ; äîö³ëüí³ñòü çàïðîâàäæåííÿ ñàìîñò³éíî¿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà ïîñòàíîâëåííÿ íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ ÷åðåç
íåîáåðåæí³ñòü [6, ñ. 282].

Ï³ä ÷àñ ðîáîòè íàä ïðîºêòîì ïîñòàíîâè Ïëåíóìó Âèùîãî ñïåö³àë³çîâàíîãî
ñóäó ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ “Ïðî ñóäîâó ïðàêòèêó ðîçãëÿäó
êðèì³íàëüíèõ ïðîâàäæåíü, ïîâ’ÿçàíèõ ³ç âèíåñåííÿì ñóääåþ (ñóääÿìè) çàâ³äîìî
íåïðàâîñóäíîãî âèðîêó, ð³øåííÿ, óõâàëè àáî ïîñòàíîâè (ñòàòòÿ 375 ÊÊ  Óêðà¿íè)”,
ÿê çàçíà÷àº Â. Íàâðîöüêèé, ñï³ðíèìè áóëè òàê³ ïèòàííÿ: ÷è ï³äïàäàþòü ï³ä ä³þ
ñòàòò³ 375 ÊÊ Óêðà¿íè ñóää³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè (à òàêîæ ñóää³ Âåðõîâ-
íîãî Ñóäó ³ ïðèñÿæí³); ÷è ìîæóòü áóòè ïðåäìåòîì çëî÷èíó òàê çâàí³ ïðîì³æí³
ð³øåííÿ (çîêðåìà, óõâàëè ñë³ä÷èõ ñóää³â, óõâàëè ïðî çàáåçïå÷åííÿ ïîçîâó òîùî);
÷è ìîæå áóòè ïðåäìåòîì çëî÷èíó ð³øåííÿ, ÿêå ³íêðèì³íóºòüñÿ ñóää³ ÿê íåïðà-
âîñóäíå, ÿêùî âîíî íå áóëî çì³íåíî àáî ñêàñîâàíî âèùåñòîÿùèì ñóäîì; ç ÿêîãî
ìîìåíòó öåé çëî÷èí º çàê³í÷åíèì? [7, ñ. 13].

Ó ñâî¿é äèñåðòàö³¿ Ì. Ïîíîìàðüîâà íàãîëîøóº íà òîìó, ùî ó ïðîöåñ³ çàñòî-
ñóâàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè äèñêóñ³éíèì º: âèçíà÷åííÿ îá’ºêòà çëî-
÷èíó òà íàÿâíîñò³ äîäàòêîâîãî îá’ºêòà êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ñóñï³ëüíèõ
â³äíîñèí; âèçíà÷åííÿ îçíàêè íåïðàâîñóäíîãî ñóäîâîãî ð³øåííÿ òà ¿¿ åëåìåíò³â;
íàóêîâ³ ï³äõîäè äî âèçíà÷åííÿ òÿæêèõ íàñë³äê³â òà ¿õ âì³ñòó ÿê îçíàêè îá’ºêòèâíî¿
ñòîðîíè ñêëàäó çëî÷èíó; òëóìà÷åííÿ êàòåãîð³¿ çàâ³äîìî, âðàõîâóþ÷è ôàõîâ³ñòü òà
êâàë³ô³êàö³éíèé ð³âåíü ñóää³ (ñóää³â), ÿêèé ïîñòàíîâëÿº ñóäîâå ð³øåííÿ; íàÿâí³ñòü
ïîòåðï³ëîãî ÿê îñîáè, ïðàâà ÿêî¿ ïîðóøåí³; ñêàñóâàííÿ ð³øåííÿ âèùåñòîÿùèì
ñóäîì ÿê îáîâ’ÿçêîâî¿ óìîâè êâàë³ô³êàö³¿ ä³ÿííÿ; ð³øåííÿ Êîíñòèòóö³éíîãî Ñóäó
Óêðà¿íè ÿê ïðåäìåòà ñêëàäó çëî÷èíó; êðèòåð³¿ ðîçìåæóâàííÿ ³ç äåÿêèìè ñêëàäàìè
çëî÷èí³â ðîçä³ëó “Çëî÷èíè ó ñôåð³ ñëóæáîâî¿ òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿
ç íàäàííÿì ïóáë³÷íèõ ïîñëóã” [8, ñ. 28].

Íà íàøó äóìêó, òðóäíîù³ ó ïðàâîçàñòîñóâàíí³ òà äèñêóñ³ÿ ó íàóêîâèõ ³ ïðî-
ôåñ³éíèõ êîëàõ ùîäî ï³äñòàâ ïðèòÿãíåííÿ ñóää³â äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà ïîñòàíîâëåííÿ íèìè çàâ³äîìî íåïðàâîñóäíîãî Ð³øåííÿ çóìîâëåí³ â³äñóòí³ñòþ:
1) îô³ö³éíîãî òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ñëîâîñïîëó÷åííÿ “ÿê
íåïðàâîñóäíîãî”, ÿêå ì³ñòèòüñÿ â ïîëîæåííÿõ ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 62 Êîíñòè-
òóö³¿ Óêðà¿íè; 2) îô³ö³éíîãî òëóìà÷åííÿ Êîíñòèòóö³éíèì Ñóäîì Óêðà¿íè ïîëîæåíü
ñòàòò³ 375 ÊÊ Óêðà¿íè â ïåð³îä, êîëè â³í ìàâ ïîâíîâàæåííÿ íà çä³éñíåííÿ òàêî¿
ä³ÿëüíîñò³; 3) çàêîíîäàâ÷èõ êðèòåð³¿â âèçíàííÿ Ð³øåííÿ òàêèì, ùî º íåïðàâîñóä-
íèì òà çàâ³äîìî íåïðàâîñóäíèì; 4)  ºäèíîãî ï³äõîäó ñóä³â êàñàö³éíî¿ ³íñòàíö³¿
(Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ
ñïðàâ, Âåðõîâíîãî Ñóäó Óêðà¿íè, Âåðõîâíîãî Ñóäó) äî ðîçãëÿäó ñïðàâ çà îáâèíó-
âà÷åííÿì îñ³á ó ñêîºíí³ çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè.

Äîñë³äæåííÿ çì³ñòó ñòàòò³ 375 ÊÊ Óêðà¿íè, ïðàêòèêè ¿¿ çàñòîñóâàííÿ òà
íàóêîâ³ ðîçðîáêè â÷åíèõ äàþòü íàì ï³äñòàâè ñòâåðäæóâàòè, ùî ¿¿ ïîëîæåííÿ íå
çàáåçïå÷óþòü ïåðåäáà÷óâàí³ñòü ¿õ çàñòîñóâàííÿ àäæå ñóää³, ïðèéìàþ÷è Ð³øåííÿ,
íå ìîæóòü ïðîãíîçóâàòè ÷è áóäóòü âîíè çãîäîì ðîçö³íåí³ ÿê çàâ³äîìî íåïðàâîñóäí³,
à ñàì³ ñóää³ ï³ääàí³ êðèì³íàëüíîìó ïåðåñë³äóâàííþ. Î÷åâèäíî, ùî òàêå ïðàâîâå
ðåãóëþâàííÿ íà ïåðøèé ïîãëÿä ìàº ïåâí³ îçíàêè íåâ³äïîâ³äíîñò³ êîíñòèòóö³éíîìó
ïðèíöèïó âåðõîâåíñòâà ïðàâà.
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Ó Ð³øåíí³ â³ä 20 ÷åðâíÿ 2019 ðîêó ¹ 6-ð/2019 Êîíñòèòóö³éíèé Ñóä Óêðà¿íè
çàçíà÷èâ, ùî þðèäè÷íà âèçíà÷åí³ñòü çàáåçïå÷óº àäàïòàö³þ ñóá’ºêòà ïðàâîçàñòî-
ñóâàííÿ äî íîðìàòèâíèõ óìîâ ïðàâîâî¿ ä³éñíîñò³ òà éîãî âïåâíåí³ñòü ó ñâîºìó
ïðàâîâîìó ñòàíîâèù³, à òàêîæ çàõèñò â³ä ñâàâ³ëüíîãî âòðó÷àííÿ ç áîêó äåðæàâè;
þðèäè÷íó âèçíà÷åí³ñòü íåîáõ³äíî ðîçóì³òè ÷åðåç òàê³ ¿¿ ñêëàäîâ³: ÷³òê³ñòü, çðîçó-
ì³ë³ñòü, îäíîçíà÷í³ñòü íîðì ïðàâà; ïðàâî îñîáè ó ñâî¿õ ä³ÿõ ðîçðàõîâóâàòè íà
ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü ÷èííîãî çàêîíîäàâñòâà òà ìîæëèâ³ñòü ïåðåä-
áà÷àòè íàñë³äêè çàñòîñóâàííÿ íîðì ïðàâà (çàêîíí³ î÷³êóâàííÿ); þðèäè÷íà âèçíà-
÷åí³ñòü ïåðåäáà÷àº, ùî çàêîíîäàâåöü ïîâèíåí ïðàãíóòè äî ÷³òêîñò³ òà çðîçóì³ëîñò³
ó âèêëàäåíí³ íîðì ïðàâà; êîæíà îñîáà â³äïîâ³äíî äî êîíêðåòíèõ îáñòàâèí ìàº
îð³ºíòóâàòèñÿ â òîìó, ÿêà ñàìå íîðìà ïðàâà çàñòîñîâóºòüñÿ â ïåâíîìó âèïàäêó, òà
ìàòè ÷³òêå ðîçóì³ííÿ ùîäî íàñòàííÿ êîíêðåòíèõ ïðàâîâèõ íàñë³äê³â ó â³äïîâ³äíèõ
ïðàâîâ³äíîñèíàõ ç îãëÿäó íà ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü íîðì ïðàâà
(àáçàöè ÷åòâåðòèé – øîñòèé ï³äïóíêòó 4.1 ïóíêòó 4 ìîòèâóâàëüíî¿ ÷àñòèíè).

Âåðõîâíà Ðàäà Óêðà¿íè ï³ä ÷àñ çàêîíîòâîðåííÿ çîáîâ’ÿçàíà ôîðìóâàòè ÷³òê³,
çðîçóì³ë³ òà ïåðåäáà÷óâàí³ íîðìè ïðàâà. Ïðîòå ïàðëàìåíò îá’ºêòèâíî íå ìîæå
ïðèéíÿòè çàêîí íà âñ³ âèïàäêè æèòòÿ, òèì á³ëüøå îïåðàòèâíî ðåàãóâàòè íà çì³íè
ñóñï³ëüíèõ â³äíîñèí ÷è îá´ðóíòîâàí³ ïîòðåáè ñóá’ºêò³â ïðàâà ó ñòâîðåíí³ ÷è îíîâ-
ëåíí³ ïðàâîâîãî ðåãóëþâàííÿ.

Ó ïðàêòèö³ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (äàë³ – ªÑÏË) ðàçîì ³ç
âèìîãîþ äîòðèìàííÿ þðèäè÷íî¿ âèçíà÷åíîñò³ íîðìè ïðàâà çàçíà÷åíî, ùî íåìîæ-
ëèâî ç àáñîëþòíîþ òî÷í³ñòþ ïåðåäáà÷àòè íàñë³äêè çàñòîñóâàííÿ â³äïîâ³äíî¿ íîðìè.
Õî÷ ³ äóæå áàæàíî ïðàãíóòè äî àáñîëþòíî¿ ÷³òêîñò³ âèêëàäåííÿ íîðìè, öå ³íîä³
çóìîâëþº ¿¿ íåãíó÷ê³ñòü, òîä³ ÿê çàêîí ìàº âðàõîâóâàòè êîíêðåòí³ îáñòàâèíè.
Ñàìå òîìó òåêñòè áàãàòüîõ çàêîí³â á³ëüøîþ ÷è ìåíøîþ ì³ðîþ íå÷³òê³, à ¿õ
òëóìà÷åííÿ òà çàñòîñóâàííÿ çàëåæàòü â³ä ïðàêòèêè (ñïðàâà “Ñàíä³ Òàéìñ ïðîòè
Ñïîëó÷åíîãî Êîðîë³âñòâà”).

Ó ð³øåíí³ “Ñêîïïîëà ïðîòè ²òàë³¿” ªÑÏË çàçíà÷àº, ùî íàö³îíàëüí³ çàêîíè
íåìèíó÷å ôîðìóëþþòüñÿ ÷åðåç òåðì³íè, êîòð³ á³ëüøîþ ÷è ìåíøîþ ì³ðîþ º
íå÷³òêèìè, à ¿õ ³íòåðïðåòàö³ÿ òà çàñòîñóâàííÿ çàëåæàòü â³ä ïðàêòèêè. Âèçíà÷åí³ñòü
çàêîíó, õî÷ ³ º íàäçâè÷àéíî áàæàíîþ, ïðîòå ìîæå ñïðè÷èíèòè íàäì³ðíó éîãî ñó-
âîð³ñòü. Ó ð³øåíí³ “S.W. ïðîòè Ñïîëó÷åíîãî Êîðîë³âñòâà” ªÑÏË íàãîëîñèâ, ùî
áóäü-ÿêèé çëî÷èí ìàº áóòè ÷³òêî âèçíà÷åíèé ó çàêîí³, ïðè öüîìó íåîáõ³äíî, àáè
êîæåí ì³ã çðîçóì³òè ç òåêñòó â³äïîâ³äíî¿ ñòàòò³, à ÿêùî ïîòð³áíî – çà äîïîìîãîþ
ñóäîâîãî òëóìà÷åííÿ, çà ÿêó ä³þ àáî áåçä³ÿëüí³ñòü ïåðåäáà÷åíî êðèì³íàëüíó â³ä-
ïîâ³äàëüí³ñòü. Ó ð³øåíí³ “Êîêê³íàê³ñ ïðîòè Ãðåö³¿” ªÑÏË âêàçàâ, ùî ³íîä³ âèìîãè
âèçíà÷åíîñò³ çàêîíó ìîæíà äîñÿãíóòè ò³ëüêè ó ðàç³ éîãî òëóìà÷åííÿ ñóäîì.

Ó ñïðàâ³ “Âºðåíöîâ ïðîòè Óêðà¿íè” ªÑÏË âèçíàâ, ùî, ÿê áè ÷³òêî íå áóëî
ñôîðìóëüîâàíå ïîëîæåííÿ, ó áóäü-ÿê³é ãàëóç³ ïðàâà, âêëþ÷íî ç êðèì³íàëüíèì,
³ñíóâàòèìå íåìèíó÷èé åëåìåíò ñóäîâîãî òëóìà÷åííÿ. Çàâæäè áóäå ïîòðåáà â
ðîç’ÿñíåíí³ íå÷³òêèõ íîðì àáî òèõ, ùî ïîòðåáóþòü ïðèñòîñóâàííÿ äî îáñòàâèí,
ùî çì³íþþòüñÿ. Ç ³íøîãî áîêó, õî÷à âèçíà÷åí³ñòü º âêðàé íåîáõ³äíîþ, âîíà ìîæå
ñïðè÷èíÿòè íàäì³ðíó æîðñòê³ñòü, à çàêîí ìàº áóòè çäàòíèì âñòèãàòè çà îáñòàâèíàìè,
ùî çì³íþþòüñÿ. Â³äïîâ³äíî, áàãàòî çàêîí³â íåìèíó÷å ñôîðìóëüîâàí³ â òåðì³íàõ,
ùî ò³ºþ ÷è ³íøîþ ì³ðîþ º íå÷³òêèìè òà òëóìà÷åííÿ é çàñòîñóâàííÿ ÿêèõ º
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ïèòàííÿì. Ôóíêö³ÿ çä³éñíåííÿ ïðàâîñóääÿ, çàêð³ïëåíà çà ñóäàìè, ïîëÿãàº ñàìå â
ïîäîëàíí³ ñóìí³â³â ùîäî òëóìà÷åííÿ, ùî çàëèøàþòüñÿ.

Àíàë³ç çì³ñòó ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ñâ³ä÷èòü, ùî ïîíÿòòÿ
“íåïðàâîñóäíå Ð³øåííÿ” º äîñèòü îö³íî÷íèì. Âîäíî÷àñ êîíñòðóêö³ÿ ñòàòò³ 375 ÊÊ
Óêðà¿íè íå ìàº äîñòàòí³õ çì³ñòîâíèõ íåäîë³ê³â, ÿê³ ìîæóòü áóòè ï³äñòàâîþ äëÿ
âèçíàííÿ ¿¿ òàêîþ, ùî íå â³äïîâ³äàº êîíñòèòóö³éíîìó ïðèíöèïó âåðõîâåíñòâà
ïðàâà. Íàÿâí³ òðóäíîù³ â çàñòîñóâàíí³ ïîëîæåíü ö³º¿ ñòàòò³ çóìîâëåí³ â³äñóòí³ñòþ
çàêîíîäàâ÷îãî ðîçóì³ííÿ ïîíÿòòÿ “íåïðàâîñóäíå Ð³øåííÿ”. Ìè ââàæàºìî, ùî
éäåòüñÿ ïðî òàê çâàíó “íåïðàâèëüíó (íåòî÷íó) êðèì³íàë³çàö³þ”, ÿêà, çà òâåðäæåí-
íÿìè ïðîôåñîðà Ì. Ìåëüíèêà, ïîëÿãàº â òîìó, ùî ïðè ¿¿ çä³éñíåíí³ çëî÷èííèì
âèçíàºòüñÿ ä³ÿííÿ, õàðàêòåð ³ ñòóï³íü øê³äëèâîñò³ ÿêîãî º äîñòàòí³ì äëÿ éîãî
êðèì³íàë³çàö³¿, àëå çàêîíîäàâ÷èé îïèñ ÿêîãî íå çîâñ³ì ïðàâèëüíî â³äîáðàæàº
ñóòí³ñòü òàêîãî ä³ÿííÿ. Òîáòî â òàêîìó âèïàäêó º íåïðàâèëüíå â³äîáðàæåííÿ â çà-
êîí³ ñóòíîñò³ çëî÷èííîãî ä³ÿííÿ. Ðåçóëüòàòîì íåïðàâèëüíî¿ êðèì³íàë³çàö³¿ º
ðîçïëèâ÷àñòå, äâîçíà÷íå, íåòî÷íå ôîðìóëþâàííÿ îçíàê çëî÷èíó, ÿêå ïðèçâîäèòü,
ïî-ïåðøå, äî íå÷³òêîãî âñòàíîâëåííÿ ìåæ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïåâíå
ä³ÿííÿ, ïî-äðóãå, äî ñêëàäíîù³â ó âèçíà÷åíí³ îçíàê òàêîãî ä³ÿííÿ, ïî-òðåòº, äî
ïðîáëåì ó â³äìåæóâàíí³ çëî÷èííîãî ä³ÿííÿ â³ä íåçëî÷èííîãî, îñê³ëüêè ÷åðåç
çàçíà÷åí³ ïðè÷èíè â³äáóâàºòüñÿ “çëèòòÿ” îçíàê, â³äïîâ³äíèõ çëî÷èíó, òà àäì³í³ñòðà-
òèâíîãî ÷è ³íøîãî ïðàâîïîðóøåííÿ [9, ñ. 96].

Â³äñóòí³ñòü àáî íåïîâíå ïðàâîâå ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí, òîáòî
ïðîãàëèíè, ìîæóòü âïëèâàòè íà ðåàë³çàö³þ òà çàõèñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä
ëþäèíè ³ ãðîìàäÿíèíà. Ïðîãàëèíà ïðàâà, ÿê ââàæàº Î. Âîäÿíí³êîâ, îçíà÷àº ñè-
òóàö³þ ultra legem, òîáòî â³äñóòí³ñòü ïðàâîâîãî ðåãóëþâàííÿ ïåâíèõ ñóñï³ëüíèõ
â³äíîñèí. Âîäíî÷àñ ïðîãàëèíà ó ïðàâ³ îõîïëþº äâà âèïàäêè: 1) “ïðîãàëèíè ôîðìó-
ëþâàííÿ”, àáî “òåõí³÷í³ ïðîãàëèíè”, êîëè â³äñóòí³ íîðìàòèâíî-ïðàâîâ³ ïðèïèñè
ó ïðàâîâ³é ñèñòåì³, ÿê³ ñóääÿ ìîæå âèêîðèñòàòè äëÿ âèð³øåííÿ êîíêðåòíî¿ ñïðàâè,
àáî òàê³ íîðìè º íåïîâíèìè; 2) “àêñ³îëîã³÷í³” àáî “îö³íí³” ïðîãàëèíè, êîëè íàÿâ-
íå ïðàâîïîëîæåííÿ íå º íàëåæíèì, çàäîâ³ëüíèì ÷è ñïðàâåäëèâèì.

Ïðîãàëèíè ïðàâà íå ìîæóòü âíàñë³äîê ñàìî¿ ñâîº¿ ïðèðîäè áóòè ïðåäìåòîì
êîíñòèòóö³éíîãî êîíòðîëþ. Îäíàê ïðîãàëèíè ó ïðàâ³ – ìîæóòü, àäæå â òàêîìó
ðàç³ éäåòüñÿ ïðî ÿê³ñòü “çàêîíó” çàãàëîì, òàê ³ ïðî äîòðèìàííÿ äåðæàâîþ ñâî¿õ
ïîçèòèâíèõ çîáîâ’ÿçàíü. Ïðîãàëèíè ó ïðàâ³ º ñàìå òèì ìîñòîì, ÿêèé ³ç òî÷êè
çîðó þðèäè÷íî¿ òåõí³êè é àðãóìåíòàö³¿ ïîâ’ÿçóº êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè òà
ïîçèòèâí³ îáîâ’ÿçêè äåðæàâè [10, ñ. 128–129].

Íà íàøó äóìêó, ó ðàç³ âèÿâëåííÿ ïðîãàëèí ó êðèì³íàëüíîìó çàêîí³ ¿õ óñó-
íåííÿ ìàº çä³éñíþâàòèñÿ ÷åðåç çàêîíîòâîð÷ó ä³ÿëüí³ñòü àáî ñóäîâó ïðàêòèêó.
²íêîëè íàÿâí³ñòü òàêèõ ïðîãàëèí ìîæå áóòè ïðåäìåòîì êîíñòèòóö³éíîãî êîíòðîëþ.
Îäíàê âèçíàííÿ ¿õ íåêîíñòèòóö³éíèìè ìîæëèâå ó âèíÿòêîâèõ âèïàäêàõ, êîëè â
ðåçóëüòàò³ ¿õ íàÿâíîñò³ äîïóñêàºòüñÿ, çîêðåìà, ïîðóøåííÿ ñóòí³ñíîãî çì³ñòó êîíñòè-
òóö³éíîãî ïðàâà ÷è ñâîáîäè. Â àñïåêò³ ñòàòò³ 375 ÊÊ  Óêðà¿íè ìè íå âáà÷àºìî, ùî
çàñòîñóâàííÿ ¿¿ ïîëîæåíü ïîðóøóº ñóòí³ñíèé çì³ñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä
ñóää³â, ãàðàíò³é ¿õ íåçàëåæíîñò³ ÷è íåäîòîðêàííîñò³.

Íåçàëåæíî â³ä çàêîíîäàâ÷îãî ðåãóëþâàííÿ ðîçóì³ííÿ ïîíÿòòÿ “íåïðàâîñóäíå
Ð³øåííÿ”, çì³ñò ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ìàº ðîçêðèâàòèñÿ ÷åðåç ñóäîâó
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ïðàêòèêó. Ñóäè â êîæíîìó êîíêðåòíîìó âèïàäêó ìîæóòü îá’ºêòèâíî, áåçñòîðîííüî,
íåóïåðåäæåíî, íåçàëåæíî âèçíà÷èòè íàÿâí³ñòü ÷è â³äñóòí³ñòü ó ñóää³ óìèñëó íà
óõâàëåííÿ ñàìå íåïðàâîñóäíîãî ð³øåííÿ. Êð³ì òîãî, ñóää³ ï³ä ÷àñ çàñòîñóâàííÿ
ïîëîæåíü êðèì³íàëüíîãî çàêîíó ìîãëè á ïåâíèì ÷èíîì êîðåãóâàòè éîãî çì³ñò
â³äïîâ³äíî äî ³ñíóþ÷èõ ðåàë³é òà îáñòàâèí ñïðàâè, çàáåçïå÷óþ÷è òàêèì ÷èíîì
ãíó÷ê³ñòü íîðìè ïðàâà òà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä. Ñóäîâà ïðàêòèêà ìàº
îñòàòî÷íî ôîðìóâàòè òà ðîçâèâàòè êðèòåð³¿ ðîçìåæóâàííÿ ïîìèëêîâèõ, çàêîííèõ,
íåçàêîííèõ òà íåïðàâîñóäíèõ ð³øåíü.

Ç îãëÿäó íà íàâåäåíå, î÷³êóâàíèì òà âàæëèâèì ìàº ñòàòè óõâàëåííÿ Âåëèêîþ
ïàëàòîþ Âåðõîâíîãî Ñóäó ð³øåííÿ ó ñïðàâ³ ¹ 0306/7567/12. Ïðîãíîçóºòüñÿ, ùî
â ö³é ñïðàâ³ ìàþòü áóòè ðîçðîáëåí³ ºäèí³ ï³äõîäè äî ðîçóì³ííÿ òà çàñòîñóâàííÿ
ñóäàìè ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè, àäæå âèçíàíî, ùî ïðàêòèêà òëóìà÷åííÿ
òà çàñòîñóâàííÿ ö³º¿ ñòàòò³ âêàçóº íà ³ñíóâàííÿ âèêëþ÷íî¿ ïðàâîâî¿ ïðîáëåìè
[11].

Ó êîíòåêñò³ äîñë³äæåííÿ çì³ñòó ñòàòò³ 375 ÊÊ Óêðà¿íè ââàæàºìî çà íåîáõ³äíå
íàãîëîñèòè íà íàÿâíèõ çëîâæèâàííÿõ ç áîêó ñë³ä÷èõ ³ ïðîêóðîð³â ñòîñîâíî âíåñåííÿ
äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü â³äîìîñòåé ïðî â÷èíåííÿ çëî÷èí³â,
ïåðåäáà÷åíèõ ö³ºþ ñòàòòåþ.

Òàê, Âèùà ðàäà ïðàâîñóääÿ ó ùîð³÷í³é äîïîâ³ä³ çà 2018 ð³ê “Ïðî ñòàí çàáåç-
ïå÷åííÿ íåçàëåæíîñò³ ñóää³â â Óêðà¿í³” íàãîëîñèëà íà âòðó÷àíí³ ïðàâîîõîðîííèõ
îðãàí³â ó ä³ÿëüí³ñòü ñóää³â ùîäî çä³éñíåííÿ ïðàâîñóääÿ øëÿõîì âíåñåííÿ â³äîìî-
ñòåé äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü ïðî â÷èíåííÿ ñóääåþ çëî÷èíó,
ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè. Ðåºñòðàö³ÿ òàêèõ â³äîìîñòåé çä³éñíþþòüñÿ
ç ìåòîþ òèñêó íà ñóääþ äëÿ ïðèéíÿòòÿ ïåâíîãî “ïîòð³áíîãî” ð³øåííÿ ó ñïðàâ³ â
ìàéáóòíüîìó àáî çàäëÿ ïîìñòè çà óõâàëåííÿ ñóäîâîãî ð³øåííÿ âñóïåðå÷ ïðàâîâ³é
ïîçèö³¿ ïðîêóðîðà [12].

ßê çàçíà÷àº Â. Êîðåíÿêà, ïîëîæåííÿ ÷èííîãî ÊÊ Óêðà¿íè äîçâîëÿþòü
ïðåäñòàâíèêàì ïðàâîîõîðîííèõ îðãàí³â àáî ñàìèì ³í³ö³þâàòè ïî÷àòîê äîñóäîâîãî
ðîçñë³äóâàííÿ ó çâ’ÿçêó ³ç âèíåñåííÿì ñóääåþ êîíêðåòíîãî ð³øåííÿ, àáî âèêîðè-
ñòîâóâàòè äëÿ öüîãî çàÿâè ³íøèõ îñ³á, ï³ñëÿ ÷îãî âîíè îòðèìóþòü ìîæëèâ³ñòü
ïðîòÿãîì òðèâàëîãî ÷àñó â ìåæàõ â³äïîâ³äíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ â
áóäü-ÿêèé ìîìåíò ³í³ö³þâàòè òà ïðîâîäèòè ïåâí³ ñë³ä÷³ ä³¿ (ÿê òî îáøóêè
ïðèì³ùåíü ñóäó, òðèâàë³ òà íåîäíîðàçîâ³ äîïèòè ñàìîãî ñóää³ é óñ³õ ïîâ’ÿçàíèõ ç
íèì îñ³á, ùî ñóïðîâîäæóâàòèìóòüñÿ íàìàãàííÿìè îòðèìàòè ïîêàçàííÿ ³ ùîäî
ïîä³é, ÿê³ íå ñòîñóþòüñÿ îáñòàâèí êðèì³íàëüíîãî ïðîâàäæåííÿ), çä³éñíþâàòè
çàõîäè çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ (íàé÷àñò³øå – òèì÷àñîâ³ äîñòóïè
äî ðå÷åé ³ äîêóìåíò³â ç âèëó÷åííÿì îñòàíí³õ), ïðè áàæàíí³ – ôàêòè÷íî áëîêóâàòè
íà ïåâíèé ÷àñ ðîáîòó ñóää³ òà âñüîãî ñóäó. Îñòàííº ìîæëèâå íå ëèøå øëÿõîì
ïðîâåäåííÿ ñë³ä÷èõ ä³é òà çä³éñíåííÿ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðî-
âàäæåííÿ, à é ÷åðåç âêëþ÷åííÿ äî â³äïîâ³äíèõ ãðóï ïðîêóðîð³â òà ñë³ä÷èõ ãðóï
ìàêñèìàëüíî¿ ê³ëüêîñò³ ñëóæáîâèõ îñ³á äëÿ òîãî, ùîá øòó÷íî ñòâîðèòè ï³äñòàâè
äëÿ â³äâîäó ñóää³ ïðè ðîçãëÿä³ ñïðàâ, äî ÿêèõ òàê³ ïðîêóðîðè ÷è ñë³ä÷³ ïðîêóðàòóðè
ìàþòü áåçïîñåðåäíº â³äíîøåííÿ.

Â àáñîëþòí³é á³ëüøîñò³ âèïàäê³â çä³éñíåííÿ äîñóäîâèõ ðîçñë³äóâàíü ñóää³,
â³äíîñíî ÿêèõ â ªäèíèé ðåºñòð äîñóäîâèõ ðîçñë³äóâàíü âíåñåí³ â³äîìîñò³ ïðî
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âèíåñåííÿ íèìè çàâ³äîìî íåïðàâîñóäíèõ ð³øåíü, ïîçáàâëåí³ ìîæëèâîñò³ åôåêòèâíî
îáñòîþâàòè ñâîþ ïðàâîâó ïîçèö³þ, îñê³ëüêè îñêàðæèòè ïî÷àòîê äîñóäîâîãî
ðîçñë³äóâàííÿ âîíè íå ìîæóòü, à ïîâ³äîìëÿòè ïðî ï³äîçðó ó â÷èíåíí³ êðèì³íàëü-
íîãî ïðàâîïîðóøåííÿ, ïåðåäáà÷åíîãî ñòàòòåþ 375 ÊÊ Óêðà¿íè, ¿ì, øâèäøå çà âñå,
í³õòî ³ íå çáèðàâñÿ [13, ñ. 10, 11].

Íà íàøå ïåðåêîíàííÿ, ïðîáëåìà ìîæëèâîãî íåçàêîííîãî âïëèâó íà ñóää³â
òà ïîðóøåííÿ ãàðàíò³é ¿õ íåçàëåæíîñò³ çíàõîäèòüñÿ ó ïëîùèí³ ïðàâîçàñòîñóâàííÿ
³ ïîâ’ÿçàíà ç íåäîñêîíàë³ñòþ îêðåìèõ ïîëîæåíü Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè, ÿê³ äîçâîëÿþòü ³í³ö³þâàòè ³ çä³éñíþâàòè ðîçñë³äóâàííÿ ùîäî
ñóää³â íà çàãàëüíèõ ï³äñòàâàõ. Ââàæàºìî, ùî ïîëîæåííÿ ñòàòò³ 480-1 öüîãî êîäåêñó,
â³äïîâ³äíî äî ÿêèõ, â³äîìîñò³, ùî ìîæóòü ñâ³ä÷èòè ïðî â÷èíåííÿ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ ñóääåþ Âèùîãî àíòèêîðóïö³éíîãî ñóäó, âíîñÿòüñÿ äî ªäèíîãî
ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü Ãåíåðàëüíèì ïðîêóðîðîì (âèêîíóâà÷åì îáîâ’ÿçê³â
Ãåíåðàëüíîãî ïðîêóðîðà), ìàþòü áóòè ïîøèðåíí³ é íà ³íøèõ ñóää³â.

Âðàõîâóþ÷è íàâåäåíå, ìè ä³éøëè âèñíîâêó, ùî ïðîáëåìí³ ïèòàííÿ çàñòîñó-
âàííÿ ïîëîæåíü ñòàòò³ 375 ÊÊ Óêðà¿íè ìàþòü áóòè âèð³øåí³ Âåðõîâíîþ Ðàäîþ
Óêðà¿íè ó çàêîíîäàâ÷îìó ïîðÿäêó. Ïàðëàìåíò ìàº çàïîâíèòè ïðîãàëèíó ó ñòàòò³
375 ÊÊ Óêðà¿íè, à òàêîæ ïåðåãëÿíóòè íîðìè Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êî-
äåêñó Óêðà¿íè, çîêðåìà ùîäî ï³äâèùåííÿ ãàðàíò³é íåçàëåæíîñò³ ñóää³â ï³ä ÷àñ
âíåñåííÿ äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü â³äîìîñòåé ïðî â÷èíåííÿ
íèìè çëî÷èíó.
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THE ISSUE OF THE CONSTITUTIONALITY OF A JUDGE’S CRIMINAL 
LIABILITY FOR MAKING A KNOWINGLY WRONGFUL DECISION

The article deals with the issue of the compatibility of Article 375 of the
Criminal Code of Ukraine with the constitutional principle of the rule of law. It is
noted that judges should be held legal responsibility for their actions in the case of
a crime or disciplinary offense. Attention is drawn to the fact that the international
and constitutional guarantees of the independence of judges do not impede the
disciplinary or criminal prosecution of a judge in the case of gross negligence or a
conduct which is incompatible with the rank of judge.

Based on the analysis of the judicial practice and scientific developments singled
out the current problems that exist in the process of accusing a judge of deliberately
making an unlawful sentence, judgment, order or decree. Specialists do not have a
common approach to the types of court decisions that are the subject of this crime,
the interpretation of the category deliberately, the understanding of serious consequences
and the moment of the end of a criminal act.

It is alleged that the difficulties in applying the provisions of Article 375 of the
Criminal Code of Ukraine are due, in particular, to the lack of official interpretation
by the Constitutional Court of Ukraine of the phrase “as unjust” contained in the
provisions of Article 62 (4) of the Constitution of Ukraine, as well as the absence of
legislative criteria for declaring a judge decision as unjust.

The paper finds that the concept of “unjust decision” is evaluative, but the
construction of Article 375 of the Criminal Code of Ukraine does not have sufficient
substantive deficiencies that may be grounds for recognition this article as it is
contrary to the constitutional principle of the rule of law. It is concluded that the
Verkhovna Rada of Ukraine has to fill the legislative gap by fixing the normative
understanding of the concept of “unjust decision” and also to amend the Criminal
Procedure Code of Ukraine on enhancing the guarantees of the independence of
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judges while entering information about their crimes in the Unified Register of Pre-
trial Investigations.

Keywords: unjust decision, criminal liability of the judge, guarantees of
independence of the judge, review of the court decision, rule of law, legal certainty.
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çàñòóïíèê íà÷àëüíèêà óïðàâë³ííÿ
ìåä³àêîìóí³êàö³é Ì³í³ñòðà

Äåïàðòàìåíòó îðãàí³çàö³éíî-àïàðàòíî¿ ðîáîòè
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà,

ORCID ID 0060-0003-3646-5371

ÇËÎ×ÈÍÈ, ÏÎÂ’ßÇÀÍ² Ç ÏÎÐÓØÅÍÍßÌ
ÏÐÀÂÈË ÁÅÇÏÅÊÈ ÄÎÐÎÆÍÜÎÃÎ ÐÓÕÓ Ó 1960–2018 ÐÎÊÀÕ

Ó ñòàòò³ çä³éñíåíî àíàë³ç îñíîâíèõ ïîêàçíèê³â îô³ö³éíî¿ ñòàòèñòèêè Ì³í³-
ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, ÿê³ â³äîáðàæàþòü çëî÷èíí³ ïîðóøåííÿ ïðàâèë
áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó. Îñíîâíèé ñïåêòð
ïèòàíü çîñåðåäæåíî íà äèíàì³ö³ çàðåºñòðîâàíèõ çëî÷èí³â ÿê ó ðîçð³ç³ ðåã³îí³â,
òàê ³ ïî Óêðà¿í³ çàãàëîì. Îêðåìó óâàãó ïðèä³ëåíî ñïåöèô³ö³ â³äì³ííîñòåé â ¿õ ð³âí³
òà ñòðóêòóð³ ì³æ ð³çíèìè ³ñòîðè÷íèìè ðåã³îíàìè Óêðà¿íè. Äîñë³äæåííÿ ́ ðóíòóºòü-
ñÿ íà îô³ö³éí³é ñòàòèñòèö³ ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè 1960–2018 ðîê³â.
Ìàòåð³àëè äîïîâíåíî ïåðâèííèìè ñòàòèñòè÷íèìè äàíèìè.

Êëþ÷îâ³ ñëîâà: áåçïåêà ðóõó, åêñïëóàòàö³ÿ àâòîìîòîòðàíñïîðòó,  òðàí-
ñïîðòíèé çàñ³á, ñêëàä çëî÷èíó, â³äïîâ³äàëüí³ñòü, êðèì³íàëüíå ïîêàðàííÿ.

Çëî÷èíí³ ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³ÿ
àâòîìîòîòðàíñïîðòó  – öå äîâîë³ ðîçïîâñþäæåí³ çëî÷èíè, îòæå, º íàãàëüíà ïîòðåáà
äîñë³äæåííÿ òàêèõ âèä³â ïðàâîïîðóøåíü. Êð³ì öüîãî, íåîáõ³äí³ñòü çä³éñíåííÿ
àíàë³çó ñòàòèñòè÷íèõ ïîêàçíèê³â Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, ÿê³
â³äîáðàæàþòü äèíàì³êó òàêèõ çëî÷èí³â ó 1960–2018 ðîêàõ, çóìîâëåíà ïîòðåáîþ
âèñâ³òëåííÿ òà îö³íþâàííÿ ðåçóëüòàò³â ðîáîòè îðãàí³â ïðàâîïîðÿäêó â ìèíóë³
ðîêè.

²ç ðîçâèòêîì òðàíñïîðòíî¿ ñèñòåìè òà çá³ëüøåííÿì ê³ëüêîñò³ òðàíñïîðòíèõ
çàñîá³â çðîñòàº ð³âåíü çëî÷èí³â, ïîâ’ÿçàíèõ ³ç ïîðóøåííÿì ïðàâèë áåçïåêè ðóõó
òà åêñïëóàòàö³ºþ àâòîìîòîòðàíñïîðòó. Ïðîáëåìà áåçïåêè äîðîæíüîãî ðóõó º
ñêëàäíèì ôåíîìåíîì, ùî âèìàãàº ³íòåãðàö³¿ áàãàòüîõ ãàëóçåé çíàíü ³, çîêðåìà,
þðèäè÷íî¿ íàóêè äëÿ ïîãëèáëåíîãî äîñë³äæåííÿ ïðèðîäè öèõ çëî÷èí³â ³ ïðà-
âîïîðóøåíü, ï³äñòàâ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, îñîáëèâîñòåé ¿õ êðèì³íî-
ëîã³÷íî¿ õàðàêòåðèñòèêè òà çàïîá³ãàííÿ.

Ñòàí áåçïåêè äîðîæíüîãî ðóõó çàñâ³ä÷óº àêòóàëüí³ñòü ö³º¿ ïðîáëåìàòèêè ÿê
ó íàóêîâèõ êîëàõ, òàê ³ ñåðåä ïðàêòèê³â. Îñîáëèâå ì³ñöå ó âèð³øåíí³ ö³º¿ ïðîáëåìè
íàëåæèòü ïðàâîâèì íàóêàì. Öå ïèòàííÿ âèâ÷àëîñÿ Àíòîíîâèì Ê.Â., Ãðåáåëüñü-
êèì Ä.Â., Êóáàðºâèì B.C., Êóáàðºâîþ ².Â., Ëóãîâèêîì Â.Ô., Òàðñóêîâèì Ê.Ì.,
Õóäÿêîâèì Þ.Ì., Øåëóõ³íèì Ì.Ë., Øèºíêîì Â.Ï. òà ³íøèìè íàóêîâöÿìè.
Îäíàê âàðòî êîíñòàòóâàòè, ùî íàÿâí³ñòü çíà÷íî¿ ê³ëüêîñò³ íàóêîâèõ ïðàöü ó ö³é
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ñôåð³ òà âæèò³ çàõîäè ùîäî ï³äâèùåííÿ ð³âíÿ áåçïåêè äîðîæíüîãî ðóõó ñèòóàö³þ
íà àâòîøëÿõàõ Óêðà¿íè êàðäèíàëüíî íå âèïðàâèëè.

Çàçíà÷åí³ îáñòàâèíè çóìîâèëè àêòóàëüí³ñòü îáðàíî¿ òåìè òà âèçíà÷èëè
íåîáõ³äí³ñòü ¿¿ äîñë³äæåííÿ.

Ìåòà ñòàòò³ ïîëÿãàº â òîìó, ùîá äîñë³äèòè ñòàòèñòè÷í³ äàí³, ÿê³ â³äîáðàæàþòü
íåâèêîíàííÿ ä³é, ïåðåäáà÷åíèõ ïðàâèëàìè áåçïåêè äîðîæíüîãî ðóõó, â ïåð³îä
1960–2018 ðîê³â.

Åëåìåíòàìè íàóêîâî¿ íîâèçíè ö³º¿ ðîáîòè º ³íôîðìàö³ÿ, ÿêà áàçóºòüñÿ íà
ðåçóëüòàòàõ âèâ÷åííÿ çâ³òíèõ äàíèõ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè.
Çàïðîïîíîâàíà ³íôîðìàö³ÿ îõîïëþº ñïåêòð ïèòàíü, ùî ñòîñóþòüñÿ ïîðóøåíü
ïðàâèë áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó ó 1960–
2018 ðîêàõ. Ìàòåð³àëè ìîæóòü áóòè êîðèñíèìè ó íàóêîâî-äîñë³äí³é ñôåð³, ó
íàâ÷àëüíîìó ïðîöåñ³ òîùî.

Òðàíñïîðò º íåâ³ä’ºìíîþ ÷àñòèíîþ ñóñï³ëüíîãî æèòòÿ, à ïðîáëåìè çàáåç-
ïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó íàáóâàþòü âñå á³ëüøî¿ àêòóàëüíîñò³. Ïîðóøåííÿ
ð³çíèõ ïðàâèë ó ïðîöåñ³ åêñïëóàòàö³¿ òðàíñïîðòíèõ çàñîá³â, íåÿê³ñíèé ðåìîíò òà
îáñëóãîâóâàííÿ òåõí³÷íèõ ñèñòåì òðàíñïîðòó ìîæå âèêëèêàòè àâàð³¿ òà êàòàñòðîôè,
â ÿêèõ ãèíóòü ëþäè, ïîøêîäæóþòüñÿ  ìàòåð³àëüí³ ö³ííîñò³. Çëî÷èííå ïîðóøåííÿ
ïðàâèë áåçïåêè ðóõó é åêñïëóàòàö³¿ àâòîòðàíñïîðòó, òðàìâà¿â, òðîëåéáóñ³â, òðàê-
òîð³â, ñàìîõ³äíèõ ìàøèí òîùî, âíàñë³äîê ÿêîãî áóëè çàâäàí³ ñåðåäíüî¿ òÿæêîñò³,
òÿæê³ òiëåñí³ óøêîäæåííÿ ÷è íàñòàëà ñìåðòü ïîòåðï³ëîãî ó Êðèì³íàëüíîìó êîäåêñ³
ÓÐÑÐ 1960 ðîêó çàêîíîäàâåöü íå âèä³ëÿâ â îêðåìó ãðóïó, à â³äíîñèâ ¿õ äî ãëàâè
“Çëî÷èíè ïðîòè ãðîìàäñüêî¿ áåçïåêè, ãðîìàäñüêîãî ïîðÿäêó òà íàðîäíîãî çäîðîâ’ÿ”.

Äî éîãî ïðèéíÿòòÿ ñóä êâàë³ô³êóâàâ ä³ÿííÿ, ïîâ’ÿçàí³ ç ïîðóøåííÿì ïðàâèë
áåçïåêè ðóõó àáî åêñïëóàòàö³¿ òðàíñïîðòó, ùî ïîòÿãëè çà ñîáîþ ñóñï³ëüíî íåáåçïå÷í³
íàñë³äêè, ÿê çëî÷èíè ïðîòè îñîáè àáî ÿê ïîðóøåííÿ îáîâ’ÿçêîâèõ ïîñòàíîâ ïðî
îõîðîíó ïîðÿäêó íà òðàíñïîðò³, àáî ÿê çëî÷èííî-íåäáàëå âèêîíàííÿ âîä³ºì ñâî¿õ
ñëóæáîâèõ îáîâ’ÿçê³â [1, ñ. 20].

Ó Êðèì³íàëüíîìó êîäåêñ³ ÓÐÑÐ 1960 ðîêó ïîðóøåííÿ ïðàâèë áåçïåêè
ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó îñîáîþ, ÿêà êåðóº òðàíñïîðòíèì çàñîáîì, ùî
ñïðè÷èíèëî ïîòåðï³ëîìó ëåãê³ ÷è ñåðåäíüî¿ òÿæêîñò³ ò³ëåñí³ óøêîäæåííÿ, îõîï-
ëþâàëîñÿ ÷. 1 ñò. 215 òà ïåðåäáà÷àëîñÿ ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ íà
ñòðîê äî òðüîõ ðîê³â àáî âèïðàâíèìè ðîáîòàìè íà ñòðîê äî äâîõ ðîê³â, àáî øòðà-
ôîì â³ä ñòà äî äâîõñîò ì³í³ìàëüíèõ ðîçì³ð³â çàðîá³òíî¿ ïëàòè ç ïîçáàâëåííÿì
ïðàâà êåðóâàòè òðàíñïîðòíèìè çàñîáàìè íà ñòðîê äî òðüîõ ðîê³â àáî áåç òàêîãî.
×. 2 ñò. 215 ïåðåäáà÷àëà êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ò³ ñàì³ ä³¿, ùî çàçíà÷åí³
ó ÷. 1 â³äïîâ³äíî¿ ñòàòò³, ÿêùî âîíè ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî àáî çàïîä³ÿííÿ
éîìó òÿæêîãî ò³ëåñíîãî óøêîäæåííÿ. Êàðàëèñÿ òàê³ ä³¿ ïîçáàâëåííÿì âîë³ íà
ñòðîê äî äåñÿòè ðîê³â ç ïîçáàâëåííÿì ïðàâà êåðóâàòè òðàíñïîðòíèìè çàñîáàìè íà
ñòðîê äî ï’ÿòè ðîê³â àáî áåç òàêîãî. ßêùî ä³¿, ïåðåäáà÷åí³ ÷. 1, ñïðè÷èíÿëè çàãè-
áåëü ê³ëüêîõ îñ³á, òî êðèì³íàëüíà â³äïîâ³äàëüí³ñòü íàñòàâàëà çà ÷. 3 ñò. 215 òà
âñòàíîâëþâàëîñÿ ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ íà ñòðîê â³ä òðüîõ äî
ï’ÿòíàäöÿòè ðîê³â ³ç ïîçáàâëåííÿì ïðàâà êåðóâàòè òðàíñïîðòíèìè çàñîáàìè íà
ñòðîê äî ï’ÿòè ðîê³â àáî áåç òàêîãî [2].
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Ó ïåð³îä íåçàëåæíîñò³ Óêðà¿íè, à ñàìå ó 2001 ðîö³, áóâ ïðèéíÿòèé Êðèì³-
íàëüíèé êîäåêñ Óêðà¿íè, ñò. 286 ðîçä³ëó Õ² “Çëî÷èíè ïðîòè áåçïåêè ðóõó òà åêñ-
ïëóàòàö³¿ òðàíñïîðòó” ÿêîãî áóëà îñòàòî÷íî çàòâåðäæåíà êðèì³íàëüíà â³äïîâ³äàëü-
í³ñòü çà ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàíñïîðòó
îñîáîþ, ÿêà êåðóº òðàíñïîðòíèì çàñîáîì, ùî ç ïåâíèìè çì³íàìè ³ äîïîâíåííÿìè
º ÷èííîþ ³ íà ñüîãîäí³ [3; 4].

Ïðîàíàë³çóºìî ñòàòèñòè÷í³ äàí³ ïîðóøåíü ïðàâèë áåçïåêè äîðîæíüîãî ðóõó
àáî åêñïëóàòàö³¿ òðàíñïîðòó îñîáàìè, ÿê³ êåðóþòü òðàíñïîðòíèìè çàñîáàìè, ïðî-
òÿãîì 1960–2018 ðîê³â.

Ñòàòèñòèêà ñâ³ä÷èòü ïðî òå, ùî ç 60-õ ðîê³â ïîñòóïîâî, â³ä 1485 äî 5254,
â³äïîâ³äíî, çá³ëüøóºòüñÿ ê³ëüê³ñòü çëî÷èí³â, ïîâ’ÿçàíèõ ç ïîðóøåííÿìè ïðàâèë
áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) òà
¿õ ïèòîìà âàãà (ç 1,1 % äî 3,9 %). Íàéá³ëüøå òàêèõ çëî÷èí³â áóëî ñêîºíî îñîáàìè
ó ñòàí³ ñï’ÿí³ííÿ (2943), îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (814),  íàéìåí-
øå – ãðóïîþ îñ³á (257), íåïîâíîë³òí³ìè àáî çà ¿õ ñï³âó÷àñò³ (219).

Äåùî ìåíøå ó öåé ïåð³îä áóëî ñêîºíî ïîðóøåíü ïðàâèë áåçïåêè ðóõó, ùî
ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî. Ïðîòå ³ç êîæíèì ðîêîì ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ
äî çá³ëüøåííÿ ¿õ ê³ëüêîñò³. Êîëè â 1960 ðîö³ áóëî çàðåºñòðîâàíî 1205 òàêèõ
çëî÷èí³â, òî ó 1970 ðîö³ – âæå ó äâà ðàçè á³ëüøå (2497). Â³äïîâ³äíî, çá³ëüøèëàñÿ
¿õ ïèòîìà âàãà (ç 0,9 % äî 1,8 %) òà çàëèøîê ñåðåä íåðîçêðèòèõ çëî÷èí³â (ç 59 äî
75). Ç-ïîì³æ ðîçêðèòèõ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, á³ëüø³ñòü áóëî ñêîºíî
îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (2370), îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (490),
íåïîâíîë³òí³ìè (147) òà ãðóïîþ îñ³á (121).

Ó 70-õ ðîêàõ çáåð³ãàºòüñÿ òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ ïîðóøåíü
ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ
íàñë³äê³â). ¯õ ê³ëüê³ñòü çá³ëüøóºòüñÿ ó äâà ðàçè (ç 5360 äî 12748), à ïèòîìà âàãà
³ç 4 % äî 7 %. Ó öåé ïåð³îä íàéá³ëüøå òàêèõ çëî÷èí³â áóëî çàðåºñòðîâàíî ó Äî-
íåöüê³é (11922), Äí³ïðîïåòðîâñüê³é (8264), Âîðîøèëîâãðàäñüê³é (6088), Îäåñüê³é
(5653), Çàïîð³çüê³é (5368) òà Õàðê³âñüê³é (4689) îáëàñòÿõ.

Ñòàòèñòèêà ñâ³ä÷èòü ïðî çá³ëüøåííÿ ó 70-õ ðîêàõ ê³ëüêîñò³ çëî÷èí³â, ïîâ’ÿçà-
íèõ ç ïîðóøåííÿìè ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî
ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî (2780 íà ïî÷àòêó ïåð³îäó òà 4455 âê³íö³ â³äïîâ³äíî).
Òàêîæ çá³ëüøóºòüñÿ ³ ¿õ ïèòîìà âàãà äî âñ³õ çëî÷èí³â (ç 2,1 % äî 2,3 %) òà
ê³ëüê³ñòü íåðîçêðèòèõ çëî÷èí³â (67 íà ïî÷àòêó ïåð³îäó òà 193 âê³íö³ â³äïîâ³äíî).
Ç-ïîì³æ  ðîçêðèòèõ çëî÷èí³â ìàêñèìàëüíó ê³ëüê³ñòü áóëî ñêîºíî îñîáàìè ó ñòàí³
ñï’ÿí³ííÿ (7727),  îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (753), íåïîâíîë³òí³ìè
àáî çà ¿õ ñï³âó÷àñò³ (486) òà ãðóïîþ îñ³á (250).

Íàéá³ëüøå ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàí-
ñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, â öåé ïåð³îä çàô³êñîâàíî ó Äîíåöüê³é
(3796), Äí³ïðîïåòðîâñüê³é (2188), Âîðîøèëîâãðàäñüê³é (2129), Îäåñüê³é (2367),
Õàðê³âñüê³é (2120) òà Êè¿âñüê³é (1985) îáëàñòÿõ. Íàéìåíøå – ó ×åðí³âåöüê³é
îáëàñò³ (546).

Òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà
åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) çáåð³ãàºòüñÿ ó 80-õ
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ðîêàõ: ê³ëüê³ñòü òàêèõ çëî÷èí³â çá³ëüøóºòüñÿ ç 13700 äî 18949, à ¿õ ïèòîìà âàãà,
íàâïàêè, çìåíøóºòüñÿ ³ç 6,6 % äî 5,1 %. Ó öåé ïåð³îä á³ëüø³ñòü òàêèõ çëî÷èí³â
áóëî ñêîºíî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (9786), îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî-
÷èíè (5288), íåïîâíîë³òí³ìè àáî çà ¿õ ñï³âó÷àñò³ (1870) òà ãðóïîþ îñ³á (514). Ïðè
öüîìó ìàêñèìàëüíó ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) çàðåºñòðîâàíî ó Äîíåöüê³é (21431),
Äí³ïðîïåòðîâñüê³é (14814), Âîðîøèëîâãðàäñüê³é (10353), Îäåñüê³é (9324),
Õàðê³âñüê³é (8038) òà Êðèìñüê³é (9424) îáëàñòÿõ.

Ñòàòèñòè÷í³ äàí³ ñâ³ä÷àòü ïðî çìåíøåííÿ ê³ëüêîñò³ çàðåºñòðîâàíèõ ïîðóøåíü
ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íà-
ñë³äê³â) ó 90-õ ðîêàõ, à â ïåðø³ 10 ðîê³â íåçàëåæíîñò³ Óêðà¿íè ¿õ ê³ëüê³ñòü çìåí-
øóºòüñÿ ³ç 15785 äî 7710. Ïèòîìà âàãà òàêèõ çëî÷èí³â çìåíøóºòüñÿ ³ç 3,9 % äî 1,4 %.
Ñåðåä ðîçêðèòèõ çëî÷èí³â íàéá³ëüøå áóëî â÷èíåíî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ
(15853). Çíà÷íî ìåíøà ÷àñòêà çëî÷èí³â, ñêîºíèõ ³íøèìè êàòåãîð³ÿìè îñ³á. Òàê,
îñîáàìè, ÿê³ ðàí³øå ñêîþâàëè çëî÷èíè, â÷èíåíî 2885 òàêèõ ïîðóøåíü, íåïîâ-
íîë³òí³ìè – 1779, ãðóïîþ îñ³á – 516.

Ñåðåä çàðåºñòðîâàíèõ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòî-
ìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â) á³ëüø³ñòü áóëî â÷èíåíî ó Äîíåöüê³é
(10885), Äí³ïðîïåòðîâñüê³é (10854), Ëóãàíñüê³é (6776), Îäåñüê³é (5878) òà Õàð-
ê³âñüê³é (9310) îáëàñòÿõ.

Çìåíøóºòüñÿ ó 90-ò³ ðîêè ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóà-
òàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî (ç 4921 äî 2532), à
òàêîæ ¿õ ïèòîìà âàãà (ç 1,2 % äî 0,5 %). Ê³ëüê³ñòü íåðîçêðèòèõ ïîðóøåíü ó öåé
ïåð³îä êîëèâàºòüñÿ â ñåðåäíüîìó â³ä 885 äî 1265 çà ð³ê. Ç-ïîì³æ ðîçêðèòèõ á³ëü-
ø³ñòü òàêèõ çëî÷èí³â áóëî ñêîºíî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (5700), çíà÷íî ìåí-
øå – îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (933), íåïîâíîë³òí³ìè – 421 òà
ãðóïîþ îñ³á – 141.

Çà äàíèìè ñòàòèñòèêè íàéá³ëüøó ê³ëüê³ñòü öèõ çëî÷èí³â çàðåºñòðîâàíî â
Äîíåöüê³é (3702), Õàðê³âñüê³é (3691), Äí³ïðîïåòðîâñüê³é (3269), Îäåñüê³é (2534),
Ëóãàíñüê³é (2032) òà Êè¿âñüê³é (2018) îáëàñòÿõ.

Ïðîäîâæóº çìåíøóâàòèñÿ ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñ-
ïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) íà ïî÷àòêó 2000-õ ðîê³â.
Ó 2002 ðîö³ áóëî çàðåºñòðîâàíî 6574 òàêèõ çëî÷èí³â. Ó 2003–2007 ðîêàõ â³äíîâ-
ëþºòüñÿ òåíäåíö³ÿ äî çá³ëüøåííÿ ¿õ ê³ëüêîñò³ (ç 8591 äî 9957 â³äïîâ³äíî). Íàïðè-
ê³íö³ ïåð³îäó (2008–2010 ðîêè) ê³ëüê³ñòü çàðåºñòðîâàíèõ ïîðóøåíü çíîâó çìåí-
øóºòüñÿ: ç 8442 äî 5599. Çì³íþºòüñÿ â³äïîâ³äíî ³ ¿õ ïèòîìà âàãà. Ìàêñèìàëüíó
ê³ëüê³ñòü áóëî çàðåºñòðîâàíî ó 2007 ðîö³ – 2,5 %, ì³í³ìàëüíó – ó 2010 ðîö³ (1,1 %).
Ñåðåä ðîçêðèòèõ çëî÷èí³â á³ëüø³ñòü, ÿê ³ â ïîïåðåäí³ ðîêè, áóëî â÷èíåíî îñîáàìè
ó ñòàí³ ñï’ÿí³ííÿ (6447), îñîáàìè, ÿê³ ðàí³øå ñêîþâàëè çëî÷èíè (2701), òà íå-
ïîâíîë³òí³ìè (1130). Íàéá³ëüøå ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) ó öåé ïåð³îä çàðåºñòðîâàíî â
Äîíåöüê³é (11522), Õàðê³âñüê³é (9606), Äí³ïðîïåòðîâñüê³é (9227), Êè¿âñüê³é
(6630) îáëàñòÿõ òà ì³ñò³ Êèºâ³ (6327).

Çà äàíèìè ñòàòèñòèêè, ó 2001–2010 ðîêàõ çì³íþâàëàñÿ é ê³ëüê³ñòü ïîðóøåíü
ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü
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ïîòåðï³ëîãî. Ìàêñèìàëüíå ¿õ çíà÷åííÿ çàðåºñòðîâàíî ó 2007 ðîö³ – 3569, ùî
ñòàíîâèòü 0,9 % äî âñ³õ çàðåºñòðîâàíèõ çëî÷èí³â, à ì³í³ìàëüíå ó 2010 ðîö³ – 1787
(0,4 %). Ó öåé ïåð³îä ïîñòóïîâî çìåíøóºòüñÿ ê³ëüê³ñòü íåðîçêðèòèõ çëî÷èí³â (38
òà 19 â³äïîâ³äíî). Ç-ïîì³æ ðîçêðèòèõ çëî÷èí³â ¿õ ìàêñèìàëüíó ê³ëüê³ñòü áóëî
ñêîºíî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (2819), ìàéæå â òðè ðàçè ìåíøå îñîáàìè, ÿê³
ðàí³øå â÷èíÿëè çëî÷èíè (834), íàéìåíøå – íåïîâíîë³òí³ìè (274).

Ó öåé ïåð³îä íàéá³ëüøå ïîðóøåíü áóëî çàðåºñòðîâàíî ó Äí³ïðîïåòðîâñüê³é
(2144), Äîíåöüê³é (2096), Êè¿âñüê³é (1949), Õàðê³âñüê³é (1402), Îäåñüê³é (1234)
îáëàñòÿõ òà ì³ñò³ Êèºâ³ (1521).

Ñòàòèñòè÷í³ äàí³ ñâ³ä÷àòü ïðî òå, ùî ó 2011–2018 ðîêàõ â³äáóâàºòüñÿ êîëè-
âàííÿ ê³ëüêîñò³ çàðåºñòðîâàíèõ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â). Ó 2013 ðîö³ ð³çêî çðîñòàº ¿õ
ê³ëüê³ñòü äî 9060 (1,6 % äî âñ³õ çàðåºñòðîâàíèõ çëî÷èí³â), ó 2016 ðîö³ äî 9277
(1,6 % äî âñ³õ çàðåºñòðîâàíèõ çëî÷èí³â). Â îñòàíí³ äâà ðîêè ïåð³îäó ¿õ ê³ëüê³ñòü
ïîñòóïîâî çíèæóºòüñÿ äî 6414 (1,3 % äî âñ³õ çàðåºñòðîâàíèõ çëî÷èí³â). Ïðè
öüîìó ñåðåä ðîçêðèòèõ á³ëüø³ñòü çëî÷èí³â áóëî ñêîºíî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ
(3341), îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (1712), íåïîâíîë³òí³ìè (262) òà
ãðóïîþ îñ³á (46). Íàéá³ëüøå òàêèõ çëî÷èí³â ó öåé ïåð³îä çàðåºñòðîâàíî â
Äí³ïðîïåòðîâñüê³é (6325), Êè¿âñüê³é (5563), Õàðê³âñüê³é (5156), Äîíåöüê³é (5061),
Îäåñüê³é (5021) îáëàñòÿõ òà ì³ñò³ Êèºâ³ (4378).

Ó 2011–2018 ðîêàõ çìåíøóºòüñÿ ³ç 2129 äî 1843 ê³ëüê³ñòü çàðåºñòðîâàíèõ
ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè
ñìåðòü ïîòåðï³ëîãî. ¯õ ïèòîìà âàãà â ñåðåäíüîìó ñòàíîâèëà 0,4%, à îò ê³ëüê³ñòü
íåðîçêðèòèõ çëî÷èí³â çà öåé ïåð³îä, íàâïàêè, çá³ëüøóºòüñÿ ìàéæå ó äâà ðàçè: ç
683 äî 1356. Ñåðåä ðîçêðèòèõ çëî÷èí³â, ÿê ³ â ìèíóë³ ðîêè, á³ëüø³ñòü áóëî ñêîº-
íî îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (1617), ìàéæå ó äâà ðàçè ìåíøå îñîáàìè, ÿê³ ðàí³øå
â÷èíÿëè çëî÷èíè (576), íàéìåíøå – íåïîâíîë³òí³ìè àáî çà ¿õ ñï³âó÷àñò³ (62) òà
ãðóïîþ îñ³á (15). Íàéá³ëüøó ê³ëüê³ñòü òàêèõ çëî÷èí³â ó ö³ ðîêè çàðåºñòðîâàíî â
Äí³ïðîïåòðîâñüê³é (1206), Êè¿âñüê³é (1413) òà Îäåñüê³é (1006) îáëàñòÿõ. Äàí³
ïðî îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòî-
òðàíñïîðòó, ó ñòàòèñòè÷í³é çâ³òíîñò³ ÌÂÑ Óêðà¿íè â³äîáðàæåíî ò³ëüêè ç 1971
äî 2010 ðîêó.

Ó ðàäÿíñüêèé ÷àñ (1970–1990) â Óêðà¿í³ áóëî âèÿâëåíî áëèçüêî 207256 îñ³á,
ÿê³ ïîðóøèëè ïðàâèëà áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç
ñìåðòåëüíèõ âèïàäê³â), ³ç íèõ ïðèòÿãíóòî äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ 134296
(65 %) òà 62174 îñîáè, ÿê³ ñêî¿ëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, ç ÿêèõ äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ïðèòÿãíóòî 50474 (81 %) îñîáè. Ïèòîìà âàãà îñ³á, ÿê³ â÷èíèëè
ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç
ñìåðòåëüíèõ âèïàäê³â), ñòàíîâèòü 5,9 %, à ïèòîìà âàãà îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ
ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü
ïîòåðï³ëîãî, – 1,8 %.

Çà òàêèé æå ïåð³îä íåçàëåæíîñò³ Óêðà¿íè áóëî âèÿâëåíî 137126 îñ³á, ÿê³
â÷èíèëè  ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó
(áåç ñìåðòåëüíèõ âèïàäê³â), ³ç íèõ ïðèòÿãíóòî äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
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93883 (69 %) òà 40026 îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà
åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, ç ÿêèõ äî
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïðèòÿãíóòî 27950 (70 %) îñ³á.

Ó ðàäÿíñüêèé ïåð³îä ñåðåä îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â), çà ñâî¿ìè
ñîö³àëüíî-äåìîãðàô³÷íèìè îçíàêàìè 47 % (97115) çàñóäæåíèõ ñòàíîâëÿòü îñîáè
ó â³ö³ â³ä 30 äî 59 ðîê³â. Ó ðîêè íåçàëåæíîñò³ Óêðà¿íè ¿õ ÷àñòêà çá³ëüøèëàñÿ äî
55 % òà çìåíøèëàñü ¿õ ê³ëüê³ñòü (75841). Ó ðàäÿíñüêèé ïåð³îä ÷àñòêà îñ³á ó â³ö³
18-24 ðîê³â ñòàíîâèòü 25 %, à â ðîêè íåçàëåæíîñò³ âîíà çìåíøèëàñÿ äî 22 %. ×à-
ñòêà îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìî-
òîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) ó â³ö³ â³ä 25 äî 29 ðîê³â, ó ðàäÿíñüêèé
ïåð³îä ñòàíîâèòü 21 %, à çà ðîêè íåçàëåæíîñò³ çìåíøèëàñÿ äî 17 %. ×àñòêà îñ³á
ó â³ö³ â³ä 14 äî 17 ðîê³â ó ðàäÿíñüêèé ïåð³îä ñòàíîâèòü 3 %, à â ïåð³îä íåçàëåæíîñò³
çìåíøóºòüñÿ äî 2,5 %. Îñîáè, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà
åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) ó â³ö³ ñòàðøå 60
ðîê³â, ñêëàëè áëèçüêî 5% ó ðàäÿíñüêèé ÷àñ òà çìåíøèëàñü ¿õ ÷àñòêà äî 2 % çà
ïåð³îä íåçàëåæíîñò³ Óêðà¿íè.

Çà ñâî¿ìè ñîö³àëüíî-äåìîãðàô³÷íèìè îçíàêàìè ç-ïîì³æ âèÿâëåíèõ íàé-
á³ëüøîþ êàòåãîð³ºþ îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóà-
òàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, º îñîáè, â³ê ÿêèõ
ñòàíîâèòü 30–49 ðîê³â. ¯õ ÷àñòêà â ðàäÿíñüêèé ïåð³îä ñòàíîâèëà 46 % (28671), à
â ïåð³îä íåçàëåæíîñò³ – çá³ëüøèëàñÿ äî 56 %, à ¿õ ê³ëüê³ñòü çìåíøèëàñÿ (22358).
Îñîáè ó â³ö³ 18–24 ðîêè – öå äðóãà êàòåãîð³ÿ îñ³á. Ó ðàäÿíñüêèé ïåð³îä ¿õ ÷àñòêà
ñòàíîâèëà 25 %, çà ðîêè íåçàëåæíîñò³ – çìåíøèëàñÿ äî 22 %. Äåùî ìåíøå
âèÿâëåíî îñ³á, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, ó â³ö³ 25–29 ðîê³â. ¯õ
÷àñòêà â ðàäÿíñüê³ ðîêè ñòàíîâèëà 22 %, ó ðîêè íåçàëåæíîñò³ Óêðà¿íè – 18 %.
×àñòêà îñ³á ó â³ö³ ñòàðøå 60-òè ðîê³â ó ðàäÿíñüê³ ðîêè ñòàíîâèëà 4 %, ó ðîêè
íåçàëåæíîñò³ – 2 %. Íàéìåíøå ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, â÷èíèëè îñîáè ó â³ö³
14-17 ðîê³â, à ¿õ ÷àñòêà ñòàíîâèòü áëèçüêî 2 % ÿê ó ðàäÿíñüê³, òàê ³ â ðîêè íåçà-
ëåæíîñò³ Óêðà¿íè.

Ñòàòèñòè÷í³ äàí³ ñâ³ä÷àòü, ùî 1,1% ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóà-
òàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â) ó ðàäÿíñüê³ ðîêè áóëî â÷è-
íåíî ó÷íÿìè ïðîôåñ³éíî-òåõí³÷íèõ ó÷èëèù, ó ðîêè íåçàëåæíîñò³ Óêðà¿íè âîíà
çìåíøèëàñÿ äî 0,6 %. ×àñòêà îñ³á ³ç âèùîþ îñâ³òîþ ó ðàäÿíñüê³ ðîêè ñòàíîâèëà
0,9 % òà çá³ëüøèëàñÿ äî 1 % â ðîêè íåçàëåæíîñò³. Íàéìåíøå òàêèõ çëî÷èí³â áóëî
ñêîºíî ó÷íÿìè çàãàëüíîîñâ³òí³õ íàâ÷àëüíèõ çàêëàä³â. ¯õ ÷àñòêà ÿê ó ðàäÿíñüê³
ðîêè, òàê ³ â ðîêè íåçàëåæíîñò³ ñòàíîâèòü 0,4 %.

Ïåðåâàæíó á³ëüø³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòî-
ìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, áóëî ñêîºíî îñîáàìè ç âèùîþ
îñâ³òîþ, ó ðàäÿíñüêèé ÷àñ ¿õ ÷àñòêà ñòàíîâèëà 0,8 %, à â ðîêè íåçàëåæíîñò³ çá³ëü-
øèëàñÿ äî 0,9 %. ×àñòêà îñ³á ³ç ïðîôåñ³éíî-òåõí³÷íîþ îñâ³òîþ ñòàíîâèëà 0,7 % òà
0,5 % â³äïîâ³äíî. Íàéìåíøå òàêèõ çëî÷èí³â ñêîºíî ó÷íÿìè çàãàëüíîîñâ³òí³õ
íàâ÷àëüíèõ çàêëàä³â (0,3 % òà 0,4 % â³äïîâ³äíî).
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Çà ñòàòèñòè÷íèìè äàíèìè ïåðåâàæíó á³ëüø³ñòü ïîðóøåíü ïðàâèë áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) áóëî â÷èíåíî
ðîá³òíèêàìè. ¯õ ê³ëüê³ñòü ó 70-õ ðîêàõ ïîñòóïîâî çá³ëüøóâàëàñÿ: íà ïî÷àòêó ïå-
ð³îäó âîíà ñòàíîâèëà 1540, â éîãî ê³íö³ ñÿãíóëà 2265.

Ïðî çá³ëüøåííÿ ê³ëüêîñò³ ðîá³òíèê³â, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â), çàñâ³ä÷èâ
³ ïî÷àòîê 80-õ ðîê³â, ñÿãíóâøè ñâîãî ìàêñèìàëüíîãî çíà÷åííÿ ó 1982 ðîö³ (2465).
Äåùî çìåíøóºòüñÿ ¿õ ê³ëüê³ñòü, ïî÷èíàþ÷è ç 1983 ðîêó (ç 2424 äî 1979 ó 1988 ð.),
îäíàê íàïðèê³íö³ ïåð³îäó çíîâó çá³ëüøóºòüñÿ (2257).

Ó 90-õ ðîêàõ ìàéæå ó ï’ÿòü ðàç³â – ç 2114 äî 473 çìåíøóºòüñÿ ê³ëüê³ñòü çà-
ðåºñòðîâàíèõ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó
(áåç ñìåðòåëüíèõ íàñë³äê³â), ñêîºíèõ ðîá³òíèêàìè. Ó íàñòóïí³ ðîêè (2001–2009)
ìàêñèìàëüíå çíà÷åííÿ òàêèõ çëî÷èí³â çàô³êñîâàíî ó 2001 ðîö³ (511), ì³í³ìàëüíå
ó 2004 (224), à â ê³íö³ ïåð³îäó – 2009 ð³ê (299).

Ïîñòóïîâî çá³ëüøóºòüñÿ ê³ëüê³ñòü ðîá³òíèê³â, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë
áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåð-
ï³ëîãî, ó 70-õ ðîêàõ (â³ä 3526 íàïî÷àòêó äî 7343 âê³íö³ ïåð³îäó). Òàêà òåíäåíö³ÿ
ïðîäîâæóºòüñÿ é ó 80-õ ðîêàõ: çà ïåð³îä ¿õ ê³ëüê³ñòü çá³ëüøóºòüñÿ ç 8421 äî 9388.
Ó 90-õ ðîêàõ ìàéæå ó ÷îòèðè ðàçè (ç 6957 äî 1542) çìåíøóºòüñÿ ê³ëüê³ñòü ðîá³ò-
íèê³â, ÿê³ â÷èíèëè ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàí-
ñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî.

¯õ ê³ëüê³ñòü ïðîäîâæóº çìåíøóâàòèñÿ ó 2001–2003 ðîêàõ (ç 1346 äî 1232).
Ó 2004 ðîö³ ê³ëüê³ñòü çëî÷èí³â, ñêîºíèõ ðîá³òíèêàìè, ïî÷èíàº çá³ëüøóâàòèñÿ
(1338) ³ äîñÿãàº ìàêñèìàëüíî¿ ïîä³ëêè ó 2007 ðîö³ (1835). Ç 2008 ðîêó ¿õ ê³ëüê³ñòü
çíîâó çìåíøóºòüñÿ ³ íà 2009 ð³ê ñòàíîâèòü 1343.

Ó 70-õ ðîêàõ ñïîñòåð³ãàºòüñÿ çðîñòàííÿ (³ç 81 äî 229) ê³ëüêîñò³ ïîðóøåíü
ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íà-
ñë³äê³â), ñêîºíèõ ïðàöåçäàòíèìè îñîáàìè, ÿê³ íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ. Öÿ
òåíäåíö³ÿ ïðîäîâæóºòüñÿ ó 80-õ ðîêàõ, êîëè ¿õ ê³ëüê³ñòü çá³ëüøèëàñÿ ó äâà ðàçè
(ç 271 äî 602), à òàêîæ ó 90-õ ðîêàõ, êîëè ¿õ ê³ëüê³ñòü çá³ëüøèëàñÿ ìàéæå â ï’ÿòü
ðàç³â (ç 600 äî 3372). Íà ïî÷àòêó 2000-õ çìåíøóºòüñÿ äî 2637 ê³ëüê³ñòü òàêèõ
îñ³á, òà âæå ó 2001 ðîö³ òåíäåíö³ÿ äî çá³ëüøåííÿ çíîâó â³äíîâëþºòüñÿ, ñÿãíóâøè
ìàêñèìàëüíîãî çíà÷åííÿ ó 2008 ðîö³ (4575).

Ó 70-õ ðîêàõ òàêîæ çá³ëüøóºòüñÿ ê³ëüê³ñòü ïðàöåçäàòíèõ îñ³á, ÿê³ íà ÷àñ
ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè
ñìåðòü ïîòåðï³ëîãî, íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ (ç 34 äî 83). Òåíäåíö³ÿ äî
çá³ëüøåííÿ ¿õ ê³ëüêîñò³ ñïîñòåð³ãàºòüñÿ é ó 80-õ ðîêàõ (ç 113 äî 167).

Ó 90-ò³ ðîêè ïðîäîâæóº çá³ëüøóâàòèñÿ (ç 207 äî 994) ê³ëüê³ñòü ïðàöåçäàòíèõ
îñ³á, ÿê³ íà ÷àñ ïîðóøåííÿ ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó,
ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ. Íà ïî÷àòêó
2000-õ ðîê³â ñïîñòåð³ãàºòüñÿ çá³ëüøåííÿ ê³ëüêîñò³ çëî÷èí³â, ñêîºíèõ òàêîþ êàòå-
ãîð³ºþ îñ³á (1092). ¯õ ê³ëüê³ñòü ñÿãíóëà ñâîãî ìàêñèìàëüíîãî çíà÷åííÿ ó 2008
ðîö³ (1138).

Çà äàíèìè ñòàòèñòèêè, ó 70-õ ðîêàõ ìàéæå ó äâà ðàçè (ç 618 äî 1415) çðîñëà
ê³ëüê³ñòü êîëãîñïíèê³â, ÿê³ ïîðóøèëè ïðàâèëà áåçïåêè ðóõó òà åêñïëóàòàö³¿
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àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â). Öÿ òåíäåíö³ÿ ïðîäîâæóºòüñÿ ó
80-õ ðîêàõ (ç 1499 äî 2060 â³äïîâ³äíî). Ç 90-õ ³ àæ äî 2001–2009 ðîê³â çìåíøóºòüñÿ
ê³ëüê³ñòü çàðåºñòðîâàíèõ ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿
àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â), ñêîºíèõ êîëãîñïíèêàìè (ç 1485
äî 162 òà ç 116 äî 19 â³äïîâ³äíî).

Ñòàòèñòèêà 70-õ òà 80-õ ðîê³â ñâ³ä÷èòü ïðî çá³ëüøåííÿ â öåé ïåð³îä ê³ëüêîñò³
ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè
ñìåðòü ïîòåðï³ëîãî, ñêîºíèõ êîëãîñïíèêàìè (ç 441 äî 642 òà ç 671 äî 705
â³äïîâ³äíî). Ó 90-õ òà 2001–2009 ðîêàõ çìåíøóºòüñÿ ê³ëüê³ñòü òàêèõ çëî÷èí³â,
ñêîºíèõ êîëãîñïíèêàìè (ç 661 äî 90 òà ç 73 äî 8 â³äïîâ³äíî).

Çðîñòàº ó 70-õ òà 80-õ ðîêàõ ³ ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà
åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ íàñë³äê³â), â÷èíåíèõ
ñëóæáîâöÿìè (ç 312 äî 746 òà ç 860 äî 993 â³äïîâ³äíî). ¯õ ÷èñåëüí³ñòü ó 90-õ òà
2001–2009 ðîêàõ ïîñòóïîâî çìåíøóºòüñÿ (ç 765 äî 400 òà ç 334 äî 9 ó 2007 ðîö³).

ßêùî ðîçãëÿäàòè çàðåºñòðîâàí³ ó 70-õ òà ó 80-õ ðîêàõ ïîðóøåííÿ ïðàâèë
áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü
ïîòåðï³ëîãî, ¿õ ê³ëüê³ñòü çá³ëüøóºòüñÿ (ç 109 äî 241 òà ç 247 äî 264). Ç 90-õ ðîê³â
ê³ëüê³ñòü òàêèõ çëî÷èí³â çìåíøóºòüñÿ ç 227 äî 121, òà äî 2009 ðîêó – äî ïîîäèíîêèõ
âèïàäê³â.

Ó 70-õ òà 80-õ ðîêàõ çá³ëüøóºòüñÿ (³ç 314 äî 536 òà ç 574 äî 704 â³äïîâ³äíî)
ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó
(áåç ñìåðòåëüíèõ âèïàäê³â) îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè. Ó ïåðø³é
ïîëîâèí³ 90-õ ðîê³â ê³ëüê³ñòü ðàí³øå ñóäèìèõ îñ³á, ÿê³ ïîðóøèëè ïðàâèëà áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) çìåíøóºòüñÿ
(ç 566 äî 243). ²íôîðìàö³ÿ ïðî öþ êàòåãîð³þ îñ³á ó ñòàòèñòè÷í³é çâ³òíîñò³
ÌÂÑ Óêðà¿íè çà 1996–2001 ðîêè â³äñóòíÿ.

Ó 2002–2009 ðîêàõ ïîñòóïîâî çá³ëüøóºòüñÿ (ç 142 äî 443) ê³ëüê³ñòü ðàí³øå
ñóäèìèõ îñ³á, ÿê³ ïîðóøèëè ïðàâèëà áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàí-
ñïîðòó áåç ñìåðòåëüíèõ âèïàäê³â, ³ ò³ëüêè ó 2009 ðîö³ ñïîñòåð³ãàºòüñÿ íåçíà÷íå,
äî 378, çìåíøåííÿ ¿õ ê³ëüêîñò³.

Ó 70-õ ðîêàõ ³ç 149 äî 182 çá³ëüøóºòüñÿ ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, ðà-
í³øå ñóäèìèìè îñîáàìè. Öÿ òåíäåíö³ÿ çáåð³ãàºòüñÿ é ó 80-õ ðîêàõ òà âåñü ïåð³îä
çàëèøàºòüñÿ ïðèáëèçíî íà ð³âí³ 249.

Ó ïåðø³é ïîëîâèí³ 90-õ ðîê³â ìàéæå ó äâà ðàçè – ç 222 äî 91 çìåíøóºòüñÿ
ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî
ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, ðàí³øå ñóäèìèìè îñîáàìè. ²íôîðìàö³ÿ ïðî öþ
êàòåãîð³þ îñ³á ó ñòàòèñòè÷í³é çâ³òíîñò³ ÌÂÑ Óêðà¿íè çà 1996–2001 ðîêè â³äñóòíÿ.

Ó 2002 ðîö³ ê³ëüê³ñòü ðàí³øå ñóäèìèõ îñ³á, ÿê³ ïîðóøèëè ïðàâèëà áåçïåêè
ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî,
äîð³âíþº 41, ó 2003 ðîö³ ð³çêî çá³ëüøóºòüñÿ äî 95. Ó íàñòóïí³ ðîêè ïîñòóïîâî
çìåíøóºòüñÿ (äî 52 ó 2009 ðîö³).

Ó 70-õ ðîêàõ çðîñòàº ç 1517 äî 2379 ê³ëüê³ñòü îñ³á, ÿê³ ïîðóøèëè ïðàâèëà
áåçïåêè ðóõó òà åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) ó
ñòàí³ ñï’ÿí³ííÿ. Öÿ òåíäåíö³ÿ çáåð³ãàºòüñÿ é ó 80-õ ðîêàõ (2673 íà ïî÷àòêó
ïåð³îäó òà 3409 âê³íö³ â³äïîâ³äíî), õî÷à ó ïåðø³é ïîëîâèí³ 90-õ ðîê³â â³äáóâàºòüñÿ
ïåâíèé ñïàä: â³ä 2721 äî 1559. ²íôîðìàö³ÿ ïðî öþ êàòåãîð³þ îñ³á ó ñòàòèñòè÷í³é
çâ³òíîñò³ ÌÂÑ Óêðà¿íè çà 1996-2001 ðîêè â³äñóòíÿ.

© Kirilenko Fedir, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2020.1(47).24

239

Ó 2002 ðîö³ çàðåºñòðîâàíî 544 âèïàäêè ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà
åêñïëóàòàö³¿ àâòîìîòîòðàíñïîðòó (áåç ñìåðòåëüíèõ âèïàäê³â) îñîáàìè ó ñòàí³
ñï’ÿí³ííÿ. ²ç 2003 ðîêó ïîñòóïîâî çá³ëüøóºòüñÿ ¿õ ê³ëüê³ñòü ³ ñÿãíóâøè ñâîãî
ìàêñèìàëüíîãî çíà÷åííÿ ó 2007 ðîö³ (882).

Àíàëîã³÷íî çì³íþºòüñÿ ê³ëüê³ñòü ïîðóøåíü ïðàâèë áåçïåêè ðóõó òà åêñïëóà-
òàö³¿ àâòîìîòîòðàíñïîðòó, ùî ñïðè÷èíèëè ñìåðòü ïîòåðï³ëîãî, îñîáàìè ó ñòàí³
ñï’ÿí³ííÿ. Ó 70-õ òà 80-õ ðîêàõ ¿õ ê³ëüê³ñòü ïîñòóïîâî çá³ëüøóºòüñÿ (â³ä 868 äî
1056 òà â³ä 1129 äî 1340 â³äïîâ³äíî). Ç ïåðøî¿ ïîëîâèíè 90-õ ðîê³â ³ äî 2002–2005
ê³ëüê³ñòü òàêèõ çëî÷èí³â çìåíøóºòüñÿ (ç 1183 äî 706 òà ç 205 äî 167 â³äïîâ³äíî).
Íà ð³âåíü àâàð³éíîñò³ â Óêðà¿í³ çíà÷íèì ÷èíîì âïëèâàº ñòàí áåçïåêè äîðîæíüîãî
ðóõó ó ì³ñòàõ ³ç ì³ëüéîííèì íàñåëåííÿì, òàêèõ ÿê Êè¿â, Õàðê³â, Äîíåöüê, Îäåñà,
Ëüâ³â. Â îêðåìèõ ì³ñòàõ ³ îáëàñòÿõ ïèòîìà âàãà ÄÒÏ ñêëàäàº â³ä 8 äî 25 % ïî Óê-
ðà¿í³. Íà ñüîãîäí³ ñåðåä ë³äåð³â çà àâàð³éí³ñòþ º Êè¿âñüêà, Äí³ïðîïåòðîâñüêà òà
Îäåñüêà îáëàñò³.

Áåðó÷è äî óâàãè çàçíà÷åíå âèùå, ìîæíà çðîáèòè ïåâí³ âèñíîâêè. Íàÿâí³
ñòàòèñòè÷í³ äàí³ ñâ³ä÷àòü ïðî ñòàá³ëüíî âèñîêó ê³ëüê³ñòü òàêèõ çëî÷èí³â. Òðàäè-
ö³éíîþ ïðè÷èíîþ öèõ çëî÷èí³â çàëèøàºòüñÿ êåðóâàííÿ òðàíñïîðòíèìè çàñîáàìè
ó ñòàí³ ñï’ÿí³ííÿ. Â Óêðà¿í³ ñïîñòåð³ãàºòüñÿ ¿õ ñò³éêå â³äòâîðåííÿ, ÿêå º ïðè÷èíîþ
áëèçüêî 17 % çëî÷èí³â ïðîòè áåçïåêè äîðîæíüîãî ðóõó. Îäíèì ç îñíîâíèõ ÷èííèê³â,
ùî âïëèâàþòü íà ð³âåíü àâàð³éíîñò³, º ëþäñüêèé ôàêòîð, ÿêèé íàéá³ëüø ñèëüíî
âïëèâàº íà âèíèêíåííÿ ÄÒÏ íà äîðîãàõ, íåçâàæàþ÷è íà òå, ùî îñòàíí³ì ÷àñîì
ð³âåíü àâòîìàòèçàö³¿ êåðóâàííÿ äîçâîëÿº òåõí³ö³ ïîïåðåäæóâàòè ç³òêíåííÿ òà
³íø³ àâàð³¿ [5].
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CRIMES RELATED TO TRAFFIC VIOLATIONS IN 1960–2018

Criminal violations of road safety rules and the operation of motor vehicles are
quite common crimes, so there is an urgent need to investigate these types of offenses.
In addition, the need to analyze the statistics of the Ministry of Internal Affairs of
Ukraine, reflecting the dynamics of such crimes in 1960–2018, due to the need to
cover and evaluate the performance of law enforcement agencies in recent years.

The purpose of the article is to investigate and publish statistics showing the
non-compliance with the road safety regulations for the period 1960–2018.

Elements of the scientific novelty of this work are information based on the
results of the study of the reporting data of the Ministry of Internal Affairs of
Ukraine. The information provided covers a range of issues relating to violations of
road safety rules and the operation of motor vehicles in the years 1960–2018. The
materials can be useful in the research field, in the educational process, etc.

The article analyzes the main indicators of official statistics of the Ministry of
Internal Affairs of Ukraine, reflecting criminal violations of the rules of road safety
and operation of motor vehicles. The main range of issues is focused on the dynamics
of registered crimes, both by region and by Ukraine as a whole. Particular attention
is paid to the specific differences in their level and structure between different
historical regions of Ukraine. The study is based on the official statistics of the
Interior Ministry of Ukraine 1960–2018. Materials are supplemented by primary
statistics.
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Äåïàðòàìåíòó îðãàí³çàö³éíî-àïàðàòíî¿ ðîáîòè

Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè
ì. Êè¿â, Óêðà¿íà

ØÀÕÐÀÉÑÒÂÀ, Â×ÈÍÅÍ² Â ÓÊÐÀ¯Í²
Ó 1960–2018 ÐÎÊÀÕ

Ó ñòàòò³ äîñë³äæåíî ñòàòèñòè÷í³ äàí³ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ
Óêðà¿íè, ÿê³ â³äîáðàæàþòü ðåçóëüòàòè ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ó 1960–
2018 ðîêàõ ³ç âèÿâëåííÿ âèïàäê³â øàõðàéñòâ. Ðîçãëÿíóòî ïîíÿòòÿ òà âèäè øàõ-
ðàéñòâà, ïåðåäáà÷åí³ ñòàòòÿìè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, íàäàíî ¿õ çàãàëüíó
õàðàêòåðèñòèêó. Îñíîâíèé ñïåêòð ïèòàíü çîñåðåäæåíî íà äèíàì³ö³ çàðåºñòðîâàíèõ
çëî÷èí³â ÿê ó ðîçð³ç³ ðåã³îí³â, òàê ³ ïî Óêðà¿í³ çàãàëîì. Îêðåìó óâàãó ïðèä³ëåíî
ñïåöèô³ö³ â³äì³ííîñòåé â ¿õ ð³âí³ òà ñòðóêòóð³ ì³æ ð³çíèìè ³ñòîðè÷íèìè ðåã³îíàìè
Óêðà¿íè. Äîñë³äæåííÿ ´ðóíòóºòüñÿ íà îô³ö³éí³é ñòàòèñòèö³ îðãàí³â âíóòð³øí³õ
ñïðàâ Óêðà¿íè. Ìàòåð³àëè äîïîâíåíî ïåðâèííèìè ñòàòèñòè÷íèìè äàíèìè.

Êëþ÷îâ³ ñëîâà: øàõðàéñòâî, çëî÷èíè ïðîòè âëàñíîñò³, ñêëàäè çëî÷èíó,
âèäè øàõðàéñòâà.

Øàõðàéñòâî º äîâîë³ ðîçïîâñþäæåíèì ñïîñîáîì íåçàêîííîãî çàâîëîä³ííÿ
÷óæèì ìàéíîì. Òîìó ³ñíóº íàãàëüíà ïîòðåáà â äîñë³äæåíí³ öüîãî âèäó
ïðàâîïîðóøåííÿ. Êð³ì öüîãî, íåîáõ³äí³ñòü çä³éñíåííÿ àíàë³çó ñòàòèñòè÷íèõ
ïîêàçíèê³â Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè, ÿê³ â³äîáðàæàþòü äèíàì³êó
çëî÷èí³â, ïîâ’ÿçàíèõ ³ç âèïàäêàìè øàõðàéñòâ ó 1960–2018 ðîêàõ, çóìîâëåíà ïîòðåáîþ
âèñâ³òëåííÿ òà îö³íþâàííÿ ³íôîðìàö³¿ ùîäî òàêèõ âèä³â çëî÷èí³â ó çàçíà÷åíèé
ïåð³îä. Öå ïîòðåáóº ñèñòåìíîãî àíàë³çó ïðîáëåìè, ïðîâåäåííÿ êîìïëåêñíèõ
äîñë³äæåíü, âñòàíîâëåííÿ ñï³ëüíèõ ðèñ öèõ ä³ÿíü òà ¿õ â³äì³ííîñòåé äëÿ
âäîñêîíàëåííÿ íà òàêèõ ï³äñòàâàõ çàêîíó ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà
øàõðàéñòâî.

Âèð³øåííþ ïèòàíü êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè øàõðàéñòâà
ïðèä³ëÿëè óâàãó áàãàòî â³ò÷èçíÿíèõ òà çàðóá³æíèõ â÷åíèõ: Ã.Ì. Áîðçåíêîâ,
Þ.Ì. Áèêîâ, Á.Â. Âîëæåíê³í, Â.Î. Ãëóøêîâ, Â.Ã. Ãîí÷àðåíêî, Î.Î. Äóäîðîâ,
Â.Ï. ªìåëüÿíîâ, Ï.Ì. Êîâàëåíêî, Ë.Ì. Êðèâî÷åíêî, Î.Â. Ëèñîäåä, Ï.Ñ. Ìàòè-
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øåâñüêèé, Ì.². Ìåëüíèê, Â.Ð. Ìîéñèê, Ì.². Ïàíîâ, Ê.Ë. Ïîïîâ, Â.². Øàêóí,
Ì.Ä. Øàðãîðîäñüêèé òà ³í. Îäíàê, íåçâàæàþ÷è íà ðîçðîáëåí³ñòü ö³º¿ òåìè, º
íèçêà ïðîáëåìíèõ ïèòàíü, ïåðåäóñ³ì ïîâ’ÿçàíèõ ³ç â³äñóòí³ñòþ ñó÷àñíèõ îá’ºêòèâíèõ
äàíèõ ïðî ñòàí âèÿâëåííÿ âèïàäê³â øàõðàéñòâ, â÷èíåíèõ â Óêðà¿í³ ó 1960–2018
ðîêàõ. Çàçíà÷åí³ îáñòàâèíè çóìîâèëè àêòóàëüí³ñòü îáðàíî¿ òåìè òà âèçíà÷èëè
íåîáõ³äí³ñòü ¿¿ äîñë³äæåííÿ.

Ìåòîþ íàäàíî¿ ñòàòò³ º îãëÿä, àíàë³ç òà îïðèëþäíåííÿ ñòàòèñòè÷íèõ äàíèõ,
ÿê³ â³äîáðàæàþòü ðåçóëüòàòè ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ó ïåð³îä 1960–
2018 ðîêàõ, ïîâ’ÿçàí³ ç âèÿâëåííÿì âèïàäê³â øàõðàéñòâà.

Îñîáëèâî¿ àêòóàëüíîñò³ çàçíà÷åíà òåìàòèêà äîñë³äæåííÿ íàáóâàº â ñó÷àñíèõ
ðåàë³ÿõ Óêðà¿íè, ó çâ’ÿçêó ç â³éñüêîâèìè ïîä³ÿìè íà Ñõîä³, àíåêñ³ºþ Êðèìó, à
òàêîæ íåãàòèâíèìè òåíäåíö³ÿìè ðîçâèòêó çëî÷èííîñò³, ùî ïðîñë³äêîâóþòüñÿ ç
2013 ðîêó ³ äîíèí³ òà ÿêà õàðàêòåðèçóºòüñÿ ñóòòºâèìè ê³ëüê³ñíî-ÿê³ñíèìè çì³íàìè
â ¿¿ ñòàí³, ñòðóêòóð³, äèíàì³ö³ é ãåîãðàô³¿. Åëåìåíòàìè íàóêîâî¿ íîâèçíè ñòàòò³ º
³íôîðìàö³éíà áàçà äîñë³äæåííÿ, îñê³ëüêè ðîáîòà áàçóºòüñÿ íà ðåçóëüòàòàõ âèâ÷åííÿ
çâ³òíèõ äàíèõ Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè çà 1960–2018 ðîêè.
Ìàòåð³àëè ìîæóòü áóòè êîðèñíèìè ó íàóêîâî-äîñë³äí³é ñôåð³, ó íàâ÷àëüíîìó
ïðîöåñ³ òîùî.

ª äîñèòü áàãàòî ñïîñîá³â çàâîëîä³ííÿ ÷óæèì ìàéíîì. Îäíèì ³ç âèä³â çëî÷èí³â
ïðîòè âëàñíîñò³ º øàõðàéñòâî. Øàõðàéñòâî ñë³ä â³äð³çíÿòè â³ä ³íøèõ âèïàäê³â
çàâîëîä³ííÿ ìàéíîì àáî ïðàâîì íà ìàéíî. Â³äì³íí³ñòü ì³æ íèìè ïîëÿãàº â òîìó,
ùî ïðè øàõðàéñòâ³ îáìàí º çàñîáîì çàâîëîä³ííÿ ìàéíîì ÷è ïðàâîì íà ìàéíî, à
íå çàñîáîì äîñòóïó äî ìàéíà àáî éîãî óòðèìàííÿ. Òîìó îáìàí ÷è çëîâæèâàííÿ
äîâ³ðîþ ç ìåòîþ äîñòóïó äî ìàòåð³àëüíèõ ö³ííîñòåé ³ íàñòóïíå òàºìíå àáî â³äêðèòå
íèìè çàâîëîä³ííÿ íå º øàõðàéñòâîì. Òàê³ ä³¿ êâàë³ô³êóþòüñÿ â³äïîâ³äíî ÿê
êðàä³æêà, ãðàá³æ àáî ðîçá³é.

Óïåðøå íàéá³ëüø áëèçüêî äî ñó÷àñíîãî ïîíÿòòÿ øàõðàéñòâî ÿê îòðèìàííÿ
ç êîðèñëèâîþ ìåòîþ ìàéíà àáî ïðàâà íà ìàéíî øëÿõîì çëîâæèâàííÿ äîâ³ðîþ àáî
îáìàíîì áóëî âèçíà÷åíî ó ñòàòòÿõ 187 òà 188 Êðèì³íàëüíîãî êîäåêñó 1922 ðîêó.
Êðèì³íàëüíèé êîäåêñ ÓÐÑÐ 1960-ãî ðîêó óñïàäêóâàâ âèçíà÷åííÿ øàõðàéñòâà
ïðàêòè÷íî áåç çì³í, òàêèì æå öå âèçíà÷åííÿ ïåðåéøëî é äî Êðèì³íàëüíîãî
êîäåêñó Óêðà¿íè 2001 ðîêó. Ãîëîâíîþ â³äì³íí³ñòþ ñóòíîñò³ øàõðàéñòâà ó äâîõ
çãàäóâàíèõ âèùå äîêóìåíòàõ áóëî òå, ùî ó Êðèì³íàëüíîìó êîäåêñ³ 1960-ãî ðîêó
òÿæê³ñòü çëî÷èíó “øàõðàéñòâî” âèçíà÷àëîñÿ çàëåæíî â³ä âèäó âëàñíîñò³ ìàéíà.
Ïðèéíÿòèé ó íåçàëåæí³é äåìîêðàòè÷í³é Óêðà¿í³ Êðèì³íàëüíèé êîäåêñ 2001 ðîêó
îñòàòî÷íî ïðèïèíèâ äèôåðåíö³àö³þ ñòóïåíÿ òÿæêîñò³ øàõðàéñòâà çàëåæíî â³ä
ôîðìè âëàñíîñò³ ìàéíà, çàì³íèâøè öåé êðèòåð³é íà ðîçì³ð øêîäè òà ñïîñ³á
â÷èíåííÿ çëî÷èíó.

Ñèñòåìíèé àíàë³ç ïîëîæåíü ñò. 190 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè äîçâîëÿº
ñòâåðäæóâàòè, ùî ãîëîâíèìè êðèòåð³ÿìè, ÿê³ âèçíà÷àþòü, à òàêîæ ï³äâèùóþòü
ñóñï³ëüíó íåáåçïåêó øàõðàéñòâà, º: ðîçì³ð çàâäàíî¿ ìàéíîâî¿ øêîäè; íàÿâí³ñòü
ñï³âó÷àñò³ òà ¿¿ âèä; ñïåöèô³÷íèé ñïîñ³á – øëÿõîì íåçàêîííèõ îïåðàö³é ç
âèêîðèñòàííÿì åëåêòðîííî-îá÷èñëþâàëüíî¿ òåõí³êè [1].

Â Óêðà¿í³ çà øàõðàéñòâî ïåðåäáà÷åíà ÿê êðèì³íàëüíà, òàê é àäì³í³ñòðàòèâíà
â³äïîâ³äàëüí³ñòü. Çàêîíîäàâñòâî ïåðåäáà÷àº ïîêàðàííÿ çà øàõðàéñòâî â³ä øòðàôó
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â ðîçì³ð³ 30 íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí ³ àæ äî 12 ðîê³â
ïîçáàâëåííÿ âîë³ ç êîíô³ñêàö³ºþ ìàéíà.

Îòæå, ðîçãëÿíåìî îô³ö³éí³ ñòàòèñòè÷í³ äàí³ ïðàâîîõîðîííèõ îðãàí³â ùîäî
âèïàäê³â øàõðàéñòâ, ÿê³ áóëè âèÿâëåí³ â Óêðà¿í³ ó 1960–2018 ðîêàõ.

Íà ïî÷àòêó 60-õ ðîê³â â³äáóâàºòüñÿ çá³ëüøåííÿ ê³ëüêîñò³ çàðåºñòðîâàíèõ
âèïàäê³â øàõðàéñòâ (2208). Ó íàñòóïí³ ðîêè (1963–1970) ñïîñòåð³ãàºòüñÿ çàãàëüíà
òåíäåíö³ÿ äî ¿õ çìåíøåííÿ. Ïðè öüîìó ¿õ ìàêñèìàëüíå çíà÷åííÿ çàô³êñîâàíî ó
1963 ðîö³ (2106), ì³í³ìàëüíå ó 1966 ðîö³ (1649). Íàéìåíøà ïèòîìà âàãà øàõðàéñòâ
äî âñ³õ çëî÷èí³â çàðåºñòðîâàíà íà ïî÷àòêó ïåð³îäó (1,3 %), à íàéá³ëüøà ó 1964 ðî-
ö³ (1,8 %). Àíàëîã³÷íî çì³íþºòüñÿ ³ çíà÷åííÿ ïèòîìî¿ âàãè øàõðàéñòâ äî çëî÷èí³â
çà íàïðÿìêîì ä³ÿëüíîñò³ êàðíîãî ðîçøóêó: íàéìåíøà íà ïî÷àòêó 60-õ ðîê³â
(2 %), íàéá³ëüøà ó 1964 ðîö³ (3,3 %). Ó öåé æå ïåð³îä çàëèøàºòüñÿ íåçíà÷íîþ
ê³ëüê³ñòü íåðîçêðèòèõ çëî÷èí³â. Íàéá³ëüøå øàõðàéñòâ íå ðîçêðèòî ó 1961 ðîö³
(17), íàéìåíøå ó 1969 ðîö³ (3).

Ç-ïîì³æ ðîçêðèòèõ øàõðàéñòâ íàéá³ëüøå ñêîºíî îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè
çëî÷èíè – 3880, îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ – 454, ãðóïîþ îñ³á – 390, íåïîâíîë³òí³ìè
àáî çà ¿õ ñï³âó÷àñò³ – 285.

Ìàêñèìàëüíå çíà÷åííÿ çàðåºñòðîâàíî ó 1974 ðîö³ (2126), ì³í³ìàëüíå ó 1973
ðîö³ (1622). Ïèòîìà âàãà øàõðàéñòâ äî âñ³õ çëî÷èí³â çìåíøóâàëàñÿ ç 1,5 % íà
ïî÷àòêó ïåð³îäó äî 1,1 % íàïðèê³íö³, â³äíîñíî çëî÷èí³â çà íàïðÿìîì ä³ÿëüíîñò³
êàðíîãî ðîçøóêó ç 2,6% äî 1,7 %. Ê³ëüê³ñòü íåðîçêðèòèõ øàõðàéñòâ çà öåé ïåð³îä
ïîñòóïîâî çá³ëüøóºòüñÿ ç 11 íà ïî÷àòêó äî 93 âê³íö³.

ßê ³ â ïîïåðåäíüîìó ïåð³îä³ ç-ïîì³æ ðîçêðèòèõ øàõðàéñòâ á³ëüø³ñòü áóëî
ñêîºíî îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (4238). Çá³ëüøóºòüñÿ ê³ëüê³ñòü
øàõðàéñòâ, ñêîºíèõ îñîáàìè ó ãðóï³ (1004), îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (814).
Íåïîâíîë³òí³ìè îñîáàìè àáî çà ¿õ ñï³âó÷àñò³ ñêîºíî 303 øàõðàéñòâà.

Íàéá³ëüøå øàõðàéñòâ çàðåºñòðîâàíî ó Äí³ïðîïåòðîâñüê³é (1956), Äîíåöüê³é
(1383), Õàðê³âñüê³é (1569), Êðèìñüê³é (1173), Ëüâ³âñüê³é (1067), Îäåñüê³é (1019)
îáëàñòÿõ òà ì³ñò³ Êèºâ³ (1224). Íàéìåíøå – ó ×åðí³ã³âñüê³é îáëàñò³ (156).

Çðîñòàº ìàéæå ó 2,5 ðàçè (ç 2605 äî 6121) ê³ëüê³ñòü øàõðàéñòâ ³ ó 80-õ ðî-
êàõ. ¯õ ïèòîìà âàãà äî âñ³õ çëî÷èí³â çá³ëüøóºòüñÿ ³ç 1,2 % äî 1,7%, â³äíîñíî
çëî÷èí³â çà íàïðÿìîì ä³ÿëüíîñò³ êàðíîãî ðîçøóêó – ç 2 % äî 2,3 %. Ê³ëüê³ñòü
íåðîçêðèòèõ øàõðàéñòâ çà öåé ïåð³îä çðîñòàº ìàéæå â ï’ÿòü ðàç³â (ç 48 äî
2978).

Íàéá³ëüøå øàõðàéñòâ ç-ïîì³æ ðîçêðèòèõ ñêîºíî îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè
çëî÷èíè (6363). Ìàéæå â òðè ðàçè ìåíøå ñêîºíî øàõðàéñòâ ãðóïîþ îñ³á (1847),
îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (836) òà íåïîâíîë³òí³ìè îñîáàìè àáî çà ¿õ ñï³âó÷àñò³ (734).
Ìàêñèìàëüíà ê³ëüê³ñòü øàõðàéñòâ çàðåºñòðîâàíà ó Äîíåöüê³é (3841), Äí³ïðî-
ïåòðîâñüê³é (3485), Õàðê³âñüê³é (2671), Âîðîøèëîâãðàäñüê³é (2095), Êðèìñüê³é
(1964), Çàïîð³çüê³é (1914), Îäåñüê³é (1807) îáëàñòÿõ òà ì³ñò³ Êèºâ³ (3406). Ì³í³-
ìàëüíà – ó ×åðí³ã³âñüê³é (356) òà Çàêàðïàòñüê³é (385) îáëàñòÿõ.

Òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ øàõðàéñòâ çáåð³ãàºòüñÿ ³ ó 90-õ ðîêàõ.
Çà äåñÿòü ðîê³â íåçàëåæíîñò³ Óêðà¿íè ê³ëüê³ñòü øàõðàéñòâ çá³ëüøèëàñü á³ëüøå
í³æ ó 2 ðàçè (ç 6670 äî 16050). Ïèòîìà âàãà øàõðàéñòâ äî âñ³õ çëî÷èí³â çá³ëüøóºòüñÿ
³ç 1,6 % äî 3,1 %, à äî çëî÷èí³â çà íàïðÿìîì ä³ÿëüíîñò³ êàðíîãî ðîçøóêó – ç 2 %
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äî 4 %. Äî ñåðåäèíè 90-õ ðîê³â ïîñòóïîâî çá³ëüøóºòüñÿ äî 4149 ê³ëüê³ñòü
íåðîçêðèòèõ øàõðàéñòâ, à â ê³íö³ 90-õ çìåíøóºòüñÿ äî 3232.

Ç-ïîì³æ ðîçêðèòèõ á³ëüø³ñòü øàõðàéñòâ áóëî ñêîºíî îñîáàìè, ÿê³ ðàí³øå
â÷èíÿëè çëî÷èíè (11973), òà ãðóïîþ îñ³á (10531). Íåïîâíîë³òí³ìè îñîáàìè â÷èíåíî
2339 øàõðàéñòâ, îñîáàìè â ñòàí³ ñï’ÿí³ííÿ – 1773.

ßê ñâ³ä÷àòü ñòàòèñòè÷í³ äàí³, íàéá³ëüøå øàõðàéñòâ ó öåé ïåð³îä çàðåºñòðîâàíî
ó Õàðê³âñüê³é (29406), Äí³ïðîïåòðîâñüê³é (11287), Äîíåöüê³é (7798), Êðèìñüê³é
(45470), Ëóãàíñüê³é (8649), Çàïîð³çüê³é (6654) îáëàñòÿõ òà ì³ñò³ Êèºâ³ (10908).
Íàéìåíøå – ó ×åðí³ã³âñüê³é îáëàñò³ (979).

Çáåð³ãàºòüñÿ òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ øàõðàéñòâ é ó 2001–
2010 ðîêàõ. Ì³í³ìàëüíà ¿õ ê³ëüê³ñòü çàðåºñòðîâàíà ó 2001 ðîö³ (16516), ìàêñèìàëü-
íà – ó 2010 (24879). Ïèòîìà âàãà øàõðàéñòâ äî âñ³õ çëî÷èí³â çá³ëüøóºòüñÿ ³ç
3,3 % äî 5,3 %, à ê³ëüê³ñòü íåðîçêðèòèõ øàõðàéñòâ çá³ëüøóºòüñÿ ìàéæå ó 4 ðàçè
(ç 3017 äî 12290).

Òðàäèö³éíî á³ëüø³ñòü øàõðàéñòâ â÷èíåíî ãðóïîþ îñ³á (19791) òà îñîáàìè,
ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè (19078), îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (4864), íåïîâíî-
ë³òí³ìè àáî çà ¿õ ñï³âó÷àñò³ (4823). Íàéá³ëüøó ê³ëüê³ñòü øàõðàéñòâ çàðåºñòðîâàíî
ó Õàðê³âñüê³é (18552), Äîíåöüê³é (16594), Äí³ïðîïåòðîâñüê³é (15326), Ëóãàíñüê³é
(10818), Çàïîð³çüê³é (8735) îáëàñòÿõ, ÀÐ Êðèì (8149) òà ì³ñò³ Êèºâ³ (18236).

Ó 2011–2012 ðîêàõ çìåíøóºòüñÿ äî 23317 ê³ëüê³ñòü çàðåºñòðîâàíèõ âèïàäê³â
øàõðàéñòâ, à â 2013 ðîö³ ð³çêî çá³ëüøóºòüñÿ äî 47142 òà çíîâó çìåíøóºòüñÿ ó
2014 ðîö³ äî 41963. Â³äïîâ³äíî, çì³íþºòüñÿ ³ çíà÷åííÿ ïèòîìî¿ âàãè øàõðàéñòâ äî
âñ³õ çëî÷èí³â. Ìàêñèìàëüíå çíà÷åííÿ – ó 2013 ðîö³ (8,4 %), ì³í³ìàëüíå – ó
2011 ðîö³ (4,7 %). Ó ö³ ðîêè çá³ëüøóºòüñÿ ê³ëüê³ñòü íåðîçêðèòèõ øàõðàéñòâ.
Ìàêñèìàëüíå çíà÷åííÿ ¿õ ô³êñóºòüñÿ ó 2013 ðîö³ (28025).

ßê ³ â ïîïåðåäí³ ðîêè íàéá³ëüøó ê³ëüê³ñòü øàõðàéñòâ ñêîºíî îñîáàìè, ÿê³
ðàí³øå â÷èíÿëè çëî÷èíè (17719), îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (2562), ãðóïîþ îñ³á
(4451), íåïîâíîë³òí³ìè àáî çà ¿õ ñï³âó÷àñò³ (1186). Ìàêñèìàëüíó ê³ëüê³ñòü øàõðàéñòâ
ó öåé ïåð³îä çàðåºñòðîâàíî ó ì³ñò³ Êèºâ³ (18519), Äîíåöüê³é (11783), Äí³ïðîïåò-
ðîâñüê³é (11689), Çàïîð³çüê³é (9070), Õàðê³âñüê³é (8362) òà Ëóãàíñüê³é (8209)
îáëàñòÿõ.

Ó 2015–2016 ðîêàõ çíîâó â³äíîâëþºòüñÿ òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³
øàõðàéñòâ. ̄ õ ê³ëüê³ñòü ñÿãàº 46019. Ïî÷èíàþ÷è ç 2017 ðîêó ê³ëüê³ñòü øàõðàéñòâ
çìåíøóºòüñÿ ³ ó 2018 ðîö³ ñêëàäàº 33290. Ïèòîìà âàãà øàõðàéñòâ äî âñ³õ çëî÷èí³â
çà îñòàíí³ ÷îòèðè ðîêè çìåíøóºòüñÿ ç 8,1 % äî 6,8 %. Â³äïîâ³äíî äî ê³ëüêîñò³
çàðåºñòðîâàíèõ øàõðàéñòâ çì³íþºòüñÿ ³ çàëèøîê íåðîçêðèòèõ øàõðàéñòâ ó öåé
ïåð³îä. Ìàêñèìàëüíèé çàëèøîê çàô³êñîâàíî ó 2016 ðîö³ (35234), ì³í³ìàëüíèé ó
2018 ðîö³ (23162).

Ç-ïîì³æ ðîçêðèòèõ òðàäèö³éíî á³ëüø³ñòü øàõðàéñòâ â÷èíåíî îñîáàìè, ÿê³
ðàí³øå â÷èíÿëè çëî÷èíè (9793), ãðóïîþ îñ³á (3004), íåïîâíîë³òí³ìè îñîáàìè àáî
çà ¿õ ñï³âó÷àñò³ (656) òà îñîáàìè ó ñòàí³ ñï’ÿí³ííÿ (563).

Íàéá³ëüøå øàõðàéñòâ çàðåºñòðîâàíî ó ì³ñò³ Êèºâ³ (28094), Çàïîð³çüê³é
(12566), Äí³ïðîïåòðîâñüê³é (10931) òà Õàðê³âñüê³é (12473) îáëàñòÿõ.
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Ñòàòèñòèêà ñâ³ä÷èòü, ùî çà ðîêè Ðàäÿíñüêî¿ âëàäè (1960–1990) â Óêðà¿í³
âèÿâëåíî 28927 îñ³á, ÿê³ â÷èíèëè øàõðàéñòâà, ç íèõ ïðèòÿãíóòî äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ 25497 îñ³á. Ïèòîìà âàãà îñ³á, ÿê³ â÷èíèëè øàõðàéñòâî ó ö³ ðîêè,
äî âñ³õ îñ³á, ùî ñêî¿ëè çëî÷èíè, ñòàíîâèòü 0,7 â³äñîòêà. Çà ðîêè íåçàëåæíîñò³ â
Óêðà¿í³ âèÿâëåíî 119823 îñîáè, ÿê³ â÷èíèëè øàõðàéñòâî. Öå ìàéæå ó ÷îòèðè
ðàçè á³ëüøå, í³æ çà ðîêè ðàäÿíñüêî¿ âëàäè. Ïèòîìà âàãà âñ³õ îñ³á, ÿê³ â÷èíèëè
øàõðàéñòâî, äî âñ³õ îñ³á, ùî ñêî¿ëè çëî÷èíè â ö³ ðîêè, ñêëàäàº 4,1 %.

Ç-ïîì³æ âèÿâëåíèõ îñ³á, ÿê³ ó÷èíèëè øàõðàéñòâà â ðàäÿíñüêèé ïåð³îä,
á³ëüø³ñòü (46 %) ñêëàäàþòü îñîáè ó â³ö³ â³ä 30 äî 50 ðîê³â, ÷àñòèíà îñ³á, ÿê³ â÷è-
íèëè øàõðàéñòâî ó â³ö³ 25–29 ðîê³â, ñêëàäàº 19,4 %, ó â³ö³ 18–24 ðîê³â – 17,3 %.
Íàéìåíøå øàõðàéñòâ ó÷èíåíî îñîáàìè ó â³ö³ 14–17 ðîê³â (3,3 %) òà îñîáàìè
ñòàðøå 50 ðîê³â (4,8 %)

Çà ðîêè íåçàëåæíîñò³ Óêðà¿íè íå â³äáóëîñÿ çì³í ó â³êîâîìó ñêëàä³ îñ³á, ÿê³
ó÷èíèëè øàõðàéñòâî. Á³ëüø³ñòü, ÿê ³ â ðàäÿíñüê³ ÷àñè, ñêëàäàþòü îñîáè ó â³ö³ 29–
59 ðîê³â (49,1 %), äàë³ – îñîáè ó â³ö³ 25–28 ðîê³â (26,7%), îñîáè ó â³ö³ 18–24 ðîêè
(17,7 %), íàéìåíøå øàõðàéñòâ ó÷èíåíî îñîáàìè ó â³ö³ ñòàðøå 60-òè ðîê³â (1,6 %)
òà íåïîâíîë³òí³ìè (4,8 %).

Ùîäî îñâ³òè, òî â ðàäÿíñüêèé ïåð³îä íàéá³ëüøó ê³ëüê³ñòü øàõðàéñòâ áóëî
ó÷èíåíî ó÷íÿìè ïðîôåñ³éíî-òåõí³÷íèõ ó÷èëèù (270), äåùî ìåíøå ó÷íÿìè âèùèõ
íàâ÷àëüíèõ çàêëàä³â (235) òà ó÷íÿìè ñåðåäí³õ íàâ÷àëüíèõ çàêëàä³â (66). Ó ðîêè
íåçàëåæíîñò³ Óêðà¿íè, ÿê ³ â ðàäÿíñüê³ ðîêè, á³ëüø³ñòü çàðåºñòðîâàíèõ øàõðàéñòâ
ó÷èíåíî ó÷íÿìè ïðîôåñ³éíî-òåõí³÷íèõ ó÷èëèù (1232), çá³ëüøóºòüñÿ ê³ëüê³ñòü
ó÷í³â ñåðåäí³õ íàâ÷àëüíèõ çàêëàä³â, ÿê³ â÷èíèëè øàõðàéñòâî (1175) òà âèùèõ
íàâ÷àëüíèõ çàêëàä³â (821).

Çà ñâî¿ì ñîö³àëüíèì ñòàíîâèùåì é ðîäîì çàíÿòü ïåðåâàæíó á³ëüø³ñòü
øàõðàéñòâ áóëî ñêîºíî ïðàöåçäàòíèìè îñîáàìè, ÿê³ íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ.
Ó 60-õ ðîêàõ ñïîñòåð³ãàºòüñÿ êîëèâàííÿ ê³ëüêîñò³ òàêèõ îñ³á ç òåíäåíö³ºþ äî
çìåíøåííÿ. Ìàêñèìàëüíà ¿õ ê³ëüê³ñòü çàðåºñòðîâàíà ó 1962 ðîö³ (494), à ì³í³ìàëüíà
ó 1967 ðîö³ (298). Öÿ òåíäåíö³ÿ çì³íþºòüñÿ ó 70-õ ðîêàõ, êîëè â³äáóâàºòüñÿ
ïîñòóïîâå çá³ëüøåííÿ ê³ëüêîñò³ ïðàöåçäàòíèõ îñ³á, ÿê³ íà ÷àñ â÷èíåííÿ øàõðàéñòâà
íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ (ç 358 äî 454). Çá³ëüøåííÿ ¿õ ê³ëüêîñò³ ïðîäîâæóºòüñÿ
äî ñåðåäèíè 80-õ ðîê³â (606). Ó äðóã³é ïîëîâèí³ 80-õ ðîê³â òàêà òåíäåíö³ÿ:
ê³ëüê³ñòü ïðàöåçäàòíèõ îñ³á, ÿê³ íà ÷àñ â÷èíåííÿ øàõðàéñòâà íå ïðàöþâàëè ³ íå
íàâ÷àëèñÿ, çìåíøóºòüñÿ ç 504 äî 382.

Ïðîòå ó 90-õ ðîêàõ çðîñòàº ìàéæå ó 5 ðàç³â (ç 637 äî 3066) ê³ëüê³ñòü
ïðàöåçäàòíèõ îñ³á, ÿê³ íà ÷àñ â÷èíåííÿ øàõðàéñòâà íå ïðàöþâàëè ³ íå íàâ÷àëèñÿ,
³ äî 2010 ðîêó ñÿãàº 5266. Ïî÷èíàþ÷è ç 2011 ðîêó ê³ëüê³ñòü òàêèõ îñ³á ïîñòóïîâî
çìåíøóºòüñÿ òà â 2015 ðîö³ ñÿãàº ñâîãî ì³í³ìàëüíîãî çíà÷åííÿ (2171), à â 2016–
2018 ðîêè çá³ëüøóºòüñÿ ç 2186 äî 2623.

Ñòàòèñòèêà ñâ³ä÷èòü, ùî ó 60-õ ðîêàõ ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ äî çá³ëüøåííÿ
ê³ëüêîñò³ ðîá³òíèê³â, ÿê³ â÷èíèëè øàõðàéñòâî (ç 177 äî 384). Öÿ òåíäåíö³ÿ ïðî-
äîâæóºòüñÿ é ó 70-õ ðîêàõ. Ê³ëüê³ñòü ðîá³òíèê³â, ÿê³ â÷èíèëè øàõðàéñòâî, çá³ëü-
øóºòüñÿ ç 358 äî 483. Çá³ëüøåííÿ ¿õ ê³ëüêîñò³ çáåð³ãàºòüñÿ äî ñåðåäèíè 80-õ ðî-
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ê³â, äîñÿãíóâøè ìàêñèìàëüíîãî çíà÷åííÿ (759). Ó äðóã³é ïîëîâèí³ 80-õ ðîê³â çà-
ðåºñòðîâàíî äåùî ìåíøó ê³ëüê³ñòü ðîá³òíèê³â, ÿê³ â÷èíèëè øàõðàéñòâî (ç 714 äî 409).

Ó 90-õ ðîêàõ â³äáóâàºòüñÿ êîëèâàííÿ çàðåºñòðîâàíèõ âèïàäê³â øàõðàéñòâ,
ÿê³ â÷èíèëè ðîá³òíèêè. Ìàêñèìàëüíå çíà÷åííÿ çàô³êñîâàíî ó 1991 ðîö³ (452),
ì³í³ìàëüíå – ó 1999 ðîö³ (243). Öÿ òåíäåíö³ÿ çì³íþºòüñÿ ó 2001–2010 ðîêàõ. Çà
öåé ïåð³îä ê³ëüê³ñòü ðîá³òíèê³â, ÿê³ ó÷èíèëè øàõðàéñòâî, çá³ëüøóºòüñÿ ç 267 äî
647, à â 2011–2012 ðîêàõ çìåíøóºòüñÿ äî 503. ²ç 2013 ðîêó ó ñòàòèñòè÷í³é çâ³ò-
íîñò³ äàí³ ïðî ê³ëüê³ñòü ðîá³òíèê³â, ÿê³ ó÷èíèëè øàõðàéñòâî, â³äñóòí³.

Ùå îäí³ºþ êàòåãîð³ºþ îñ³á, ÿê³ â÷èíÿëè øàõðàéñòâî, º êîëãîñïíèêè. Çà
ñòàòèñòè÷íèìè äàíèìè íà ïî÷àòêó 60-õ ðîê³â ê³ëüê³ñòü çàðåºñòðîâàíèõ âèïàäê³â
øàõðàéñòâ, ÿê³ ó÷èíèëè êîëãîñïíèêè, êîëèâàºòüñÿ ç òåíäåíö³ºþ äî çìåíøåííÿ (ç
54 äî 33). Àíàëîã³÷íà òåíäåíö³ÿ ñïîñòåð³ãàºòüñÿ ³ â 70-õ ðîêàõ. Íà ïî÷àòêó ïåð³îäó
¿õ ê³ëüê³ñòü ñòàíîâèëà 61, à â ê³íö³ – çá³ëüøèëàñÿ äî 70.

Ó 1991 ðîö³ ê³ëüê³ñòü êîëãîñïíèê³â, ÿê³ â÷èíèëè øàõðàéñòâî, çðîñòàº äî 33
òà ó 1996 ðîö³ äîñÿãàº ñâîãî ìàêñèìàëüíîãî çíà÷åííÿ (54). Ïî÷èíàþ÷è ç 2001 ðî-
êó, ê³ëüê³ñòü êîëãîñïíèê³â, ÿê³ ó÷èíèëè øàõðàéñòâî, ïîñòóïîâî çíèæóºòüñÿ ³ ó
2012 äîð³âíþº 9. ²ç 2013 ðîêó ó ñòàòèñòè÷í³é çâ³òíîñò³ äàí³ ïðî ê³ëüê³ñòü
êîëãîñïíèê³â, ÿê³ ó÷èíèëè øàõðàéñòâî, â³äñóòí³.

Íàéìåíøó êàòåãîð³þ îñ³á, ÿê³ â÷èíèëè øàõðàéñòâî, çà ñâî¿ì ñîö³àëüíèì
ñòàíîâèùåì ³ ðîäîì çàíÿòü, ñêëàäàþòü ñëóæáîâö³. Ó 60-õ ðîêàõ ¿õ ê³ëüê³ñòü
çá³ëüøèëàñÿ ³ç 48 äî 109. Òåíäåíö³ÿ äî çá³ëüøåííÿ çáåð³ãàºòüñÿ ó 80-õ ðîêàõ: â³ä
136 ó 1981 ðîö³ äî 190 ó 1987 ðîö³. Ò³ëüêè â îñòàíí³ òðè ðîêè öüîãî ïåð³îäó
ñïîñòåð³ãàºòüñÿ ïîñòóïîâå çíèæåííÿ (ç 103 äî 92).

Íà ïî÷àòêó 90-õ äî 70 çìåíøóºòüñÿ ê³ëüê³ñòü ñëóæáîâö³â, ÿê³ ó÷èíèëè øàõ-
ðàéñòâî, òà âæå ç 1993 ðîêó ïîñòóïîâî çá³ëüøóºòüñÿ äî 231. Íàäàë³ ñïîñòåð³ãàºòüñÿ
êîëèâàííÿ ¿õ ê³ëüêîñò³: â³ä 202 ó 2001 ðîö³ äî ð³çêîãî çíèæåííÿ äî 7 ó 2002 ðîö³.
Ó 2011 ðîö³ ê³ëüê³ñòü ñëóæáîâö³â, ÿê³ â÷èíèëè øàõðàéñòâî, ï³äâèùóºòüñÿ äî 56,
òà ó 2018 ðîö³ ïîñòóïîâî çìåíøóºòüñÿ äî 7.

Çà ³íòåíñèâí³ñòþ é õàðàêòåðîì çëî÷èííî¿ ä³ÿëüíîñò³ âèä³ëÿºìî îñ³á, ÿê³
ðàí³øå â÷èíÿëè çëî÷èíè. Ó 60-õ ðîêàõ ñïîñòåð³ãàºòüñÿ çá³ëüøåííÿ ê³ëüêîñò³ ðà-
í³øå ñóäèìèõ îñ³á, ùî ó÷èíèëè øàõðàéñòâî, ç 282 äî 338. Òàêå çá³ëüøåííÿ ïðî-
äîâæóºòüñÿ ó 70-õ ðîêàõ: 320 íà ïî÷àòêó ïåð³îäó ³ 355 â éîãî ê³íö³.

Òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ ðàí³øå ñóäèìèõ îñ³á, ÿê³ â÷èíèëè øàõðàé-
ñòâî, çáåð³ãàºòüñÿ ³ â ïåðø³é ïîëîâèí³ 80-õ ðîê³â: ¿õ ê³ëüê³ñòü çá³ëüøóºòüñÿ ³ç
385 äî 466. Ó äðóã³é ïîëîâèí³ 80-õ ¿õ ê³ëüê³ñòü äåùî çìåíøóºòüñÿ (ç 354 äî 276).
Ó 90-õ ðîêàõ çíîâó â³äáóâàºòüñÿ çðîñòàííÿ ê³ëüêîñò³ çàðåºñòðîâàíèõ ðàí³øå
ñóäèìèõ îñ³á, ùî â÷èíèëè øàõðàéñòâî: â³ä 383 íà ïî÷àòêó ïåð³îäó òà äî 527 â éîãî
ê³íö³. Òåíäåíö³ÿ äî çá³ëüøåííÿ ê³ëüêîñò³ ðàí³øå ñóäèìèõ îñ³á, ùî ó÷èíèëè
øàõðàéñòâî, çáåð³ãàºòüñÿ ³ íàäàë³ ³ ç 2001 ïî 2010 ð³ê çá³ëüøóºòüñÿ ìàéæå ó ï’ÿòü
ðàç³â – ç 475 äî 2312 â³äïîâ³äíî. Òàêå çá³ëüøåííÿ ïðîäîâæóºòüñÿ é ó 2011–
2012 ðîêàõ òà ñÿãàº 3589. Ó 2013–2016 ðîêàõ ñïîñòåð³ãàºòüñÿ çìåíøåííÿ ê³ëüêîñò³
ðàí³øå ñóäèìèõ îñ³á, ùî ó÷èíèëè øàõðàéñòâî, ç 1854 äî 1256. Ó 2017 ðîö³ ¿õ
ê³ëüê³ñòü çðîñòàº äî 1392, à ó 2018 çíîâó çíèæóºòüñÿ äî 1327.

²ç 1967 ðîêó ó ñòàòèñòè÷íèõ äàíèõ îáë³êîâóþòüñÿ îñîáè, ÿê³ ñêî¿ëè øàõðàéñòâî
ó ñòàí³ ñï’ÿí³ííÿ. Çà ïåð³îä 1967–1970 ðîê³â çàðåºñòðîâàíî 98 òà 94, â³äïîâ³äíî,
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âèïàäê³â øàõðàéñòâ. Òåíäåíö³ÿ äî çìåíøåííÿ ¿õ ê³ëüêîñò³ ñïîñòåð³ãàºòüñÿ ïðîòÿãîì
70-õ ðîê³â (â³ä 130 äî 90). Ó 80-õ ðîêàõ â³äáóâàºòüñÿ êîëèâàííÿ ê³ëüêîñò³ îñ³á,
ÿê³ â÷èíèëè øàõðàéñòâî ó ñòàí³ ñï’ÿí³ííÿ, ç òåíäåíö³ºþ äî çìåíøåííÿ. Ìàêñè-
ìàëüíå çíà÷åííÿ çàðåºñòðîâàíî ó 1983 ðîö³ – 104, ì³í³ìàëüíå  ó 1988 ðîö³ – 42.
Ïî÷èíàþ÷è ç 90-õ ðîê³â çá³ëüøóºòüñÿ ç 79 äî 142 ê³ëüê³ñòü çàðåºñòðîâàíèõ âè-
ïàäê³â ñêîºíèõ øàõðàéñòâ ó ñòàí³ ñï’ÿí³ííÿ.

Ó 2011 ðîö³ ê³ëüê³ñòü îñ³á, ÿê³ â÷èíèëè øàõðàéñòâî ó ñòàí³ ñï’ÿí³ííÿ äîð³âíþº
859. Â îñòàíí³ 7 ðîê³â ê³ëüê³ñòü òàêèõ îñ³á ïîñòóïîâî çíèæóºòüñÿ (ç 683 äî 118).

Çðîçóì³ëî, ùî ðåàëüíà ê³ëüê³ñòü âèïàäê³â â÷èíåííÿ öüîãî çëî÷èíó, ÿêà
âêëþ÷àº íåðîçêðèò³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ òà âèïàäêè, êîëè æåðòâà íàâ³òü
íå çâåðòàëàñÿ äî ïðàâîîõîðîíö³â, â äåñÿòêè ðàç³â á³ëüøà. Ê³ëüê³ñòü øàõðàéñòâ â
Óêðà¿í³ â ïåð³îä íåçàëåæíîñò³, ó ïîð³âíÿíí³ ç ðàäÿíñüêèì ïåð³îäîì, ñòð³ìêî çðî-
ñòàº. Ë³äåðàìè çà ê³ëüê³ñòþ øàõðàéñòâ º ì³ñòî Êè¿â, Äí³ïðîïåòðîâñüêà, Äîíåöüêà,
Õàðê³âñüêà òà Çàïîð³çüêà îáëàñò³.

Ï³äñóìîâóþ÷è âèêëàäåíå, ñë³ä çàçíà÷èòè, ùî â ñó÷àñíèõ åêîíîì³÷íèõ óìîâàõ
øàõðàéñòâî íàáèðàº îáåðò³â òà º íàäçâè÷àéíî ð³çíîìàí³òíèì çà òèìè ÷è ³íøèìè
åëåìåíòàìè éîãî êðèì³íàë³ñòè÷íî¿ õàðàêòåðèñòèêè, òà ÿê âèäó çëî÷èíó ïðîòè
âëàñíîñò³. Øàõðà¿ ðîçðîáëÿþòü òà ðåàë³çóþòü âñå íîâ³ ôîðìè òà âèäè çëî÷èííî¿
ä³ÿëüíîñò³. ² öå ïîòðåáóº àäåêâàòíî¿ ïðåâåíòèâíî¿ ðåàêö³¿ ÿê ç áîêó äåðæàâè, ¿¿
ïðàâîîõîðîííèõ îðãàí³â, òàê ³ ç áîêó êîæíîãî ãðîìàäÿíèíà.
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FRAUDS COMMITTED IN UKRAINE IN 1960–2018

Fraud is a common way of illegally seizing someone else’s property. Therefore,
there is an urgent need to investigate this type of offense. In addition, the need to
analyze the statistics of the Ministry of Internal Affairs of Ukraine reflecting the
dynamics of crimes related to fraud cases in 1960–2018, due to the need to cover and
evaluate information on such crimes during this period. This requires a systematic
analysis of new aspects of the problem, conducting comprehensive criminal
investigations, establishing common features of these actions and their differences,
and improving on this basis the law on criminal liability for fraud.

The materials investigate statistics of the Ministry of Internal Affairs of Ukraine,
which reflect the results of the activities of law enforcement agencies in 1960–2018
to detect fraud cases. The concepts and types of fraud provided by the articles of the
Criminal Code of Ukraine are considered, their general characteristics are given. The
main range of issues is focused on the dynamics of registered crimes, both by region
and by Ukraine as a whole. Particular attention is paid to the specific differences in
their level and structure between different historical regions of Ukraine. The study is
based on official statistics of the Interior Ministry of Ukraine.

Fraud in today’s economic environment is extremely diverse in terms of their
forensic characteristics, and as a type of crime against property is gaining ground.
Scammers are developing and implementing new forms and types of criminal activity.
And this requires adequate preventive response from both the state, its law enforcement
agencies and every citizen.

The purpose of this article is to review, analyze and publish statistics that reflect
the results of the activities of law enforcement agencies related to fraud detection in
the 1960–2018 period. Materials are supplemented by primary statistics.

Keywords: fraud, crimes against property, crime scenes, types of fraud.
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²ÍÒÅÐÍÅÒ-ÐÈÇÈÊÈ ÒÀ ÇÀÃÐÎÇÈ ÙÎÄÎ
ÍÅÏÎÂÍÎË²ÒÍ²Õ ÊÎÐÈÑÒÓÂÀ×²Â: ÊÐÈÌ²ÍÎËÎÃ²×ÍÈÉ

ÀÑÏÅÊÒ1

Còàòòÿ ïðèñâÿ÷åíà êîìïëåêñíîìó àíàë³çó ðèçèê³â òà çàãðîç, äæåðåëîì
ÿêèõ º ñó÷àñí³ çàñîáè êîìóí³êàö³¿ òà ìåðåæà ²íòåðíåò. Ìåòîþ äîñë³äæåííÿ º
âñòàíîâëåííÿ ïåâíèõ àñïåêò³â óðàçëèâîñò³ äèòèíè â ³íôîðìàö³éí³é ñôåð³, à òàêîæ
ç’ÿñóâàííÿ ð³âíÿ îá³çíàíîñò³ øêîëÿð³â ùîäî áåçïåêè â ìåðåæ³ ²íòåðíåò.

Ó ñòàòò³ ïåðåë³÷åí³ îñíîâí³ îñîáëèâîñò³ òà íàéá³ëüø ïîøèðåí³ âèäè çëî÷èí³â
òà ³íøèõ àíòèñóñï³ëüíèõ ä³ÿíü, ùî â÷èíÿþòüñÿ â ìåðåæ³ ²íòåðíåò àáî ç ¿¿
âèêîðèñòàííÿì. Îñîáëèâà íåáåçïåêà òàêèõ ä³ÿíü ïîëÿãàº â òîìó, ùî ÷àñòî
æåðòâàìè ñòàþòü íåïîâíîë³òí³ ³íòåðíåò-êîðèñòóâà÷³, àäæå âîíè º íàéàêòèâí³-
øèìè êîðèñòóâà÷àìè ²íòåðíåòó òà ³íøèõ çàñîá³â êîìóí³êàö³¿.

Êëþ÷îâ³ ñëîâà: ²íòåðíåò, ³íòåðíåò-ðèçèêè, êîðèñòóâà÷³, íåïîâíîë³òí³, ä³òè,
´àäæåòè, ê³áåðíàñèëüñòâî, ³íòåðíåò-øàõðàéñòâî, ïîðíîãðàô³ÿ, “ãðóïè ñìåðò³”.

Íà ñüîãîäí³ çëî÷èíè, à òàêîæ ïðîòèïðàâí³, àíòèñóñï³ëüí³ ä³ÿííÿ, ùî â÷è-
íÿþòüñÿ ç âèêîðèñòàííÿì ñó÷àñíèõ çàñîá³â êîìóí³êàö³¿ òà ìåðåæ³ ²íòåðíåò, – öå
àêòóàëüíà ïðîáëåìà, ç ÿêîþ ç³øòîâõíóëèñÿ âñ³ êðà¿íè ó ÕÕ² ñòîë³òò³, ÿêà ìàº
òåíäåíö³þ äî çá³ëüøåííÿ ÿê çà ñâî¿ìè ìàñøòàáàìè, òàê ³ çà ð³âíåì ñïðè÷èíåíî¿
øêîäè. Îòæå, íàçâàíå ÿâèùå çàñëóãîâóº íà îñîáëèâó óâàãó ñåðåä íàóêîâö³â.

Ñë³ä çàçíà÷èòè, ùî äîñë³äæåííþ ê³áåðçëî÷èííîñò³ (êîìï’þòåðíî¿
çëî÷èííîñò³) òà ¿¿ ïîõ³äíèõ ïðèñâÿòèëè ñâî¿ ðîáîòè ð³çí³ íàóêîâö³, çîêðåìà:
Â.À. Ë³ïêàí, Î.Î. Òèõîìèðîâ, Î.Ì. Ïôî, Ì.À. Ïîãîðåöüêèé, Â.Ï. Øåëîìåíöåâ,
Î.Ñ. Àëàâåðäîâ, Þ.Ì. Áàòóð³í, À.Â. Âîéöåõ³âñüêèé, Â.Á. Âºõîâà, Â.Î. Ãîëóáºâ,
Ì.Ä. Ä³õòÿðåíêî, Ò.Ë. Òðîï³íà, Á.Õ. Òîëåóáåêîâ, Ò.Ì. Áàðàáàø, Ð.Ñ. Áºëê³í,
Ñ.Ä. Áðàæíèê, Ñ.Þ. Áèòêî, Â.Â. Âîðîáéîâ, Í.Ë. Âîëêîâà, Ë.Â. Áîðèñîâà,
À.Ô. Âîëîáóºâ, Ì.Ò. Äçþáà, ß.Ì. Æàðêîâ, Ð.À. Êàëþæíèé, À.Ì. Êóçüìåíêî,
Â.Ê. Ëèñè÷åíêî, Ï.À. Ëóï³íñüêà, Ì.². Îíèùóê, Ñ.Â. Ñëèíüêî, Â.Ï. Ô³ëîíîâ òà
³íø³.

1 Çàê³í÷åííÿ â íàñòóïíîìó íîìåð³.
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Çëî÷èíè, â÷èíåí³ â ìåðåæ³ ²íòåðíåò àáî ç ¿¿ âèêîðèñòàííÿì (ê³áåðçëî÷èíè),
³íø³ àíòèñóñï³ëüí³ ä³ÿííÿ (íå êðèì³íàë³çîâàí³ ä³¿, ÿê³ ñïðè÷èíþþòü øêîäó îñîá³ –
ñïàì, ê³áåðáóë³íã òîùî), ùî â÷èíÿþòüñÿ ç âèêîðèñòàííÿì ñó÷àñíèõ çàñîá³â êîìó-
í³êàö³¿ (íàïðèêëàä, ìîá³ëüíèõ òåëåôîí³â, ïëàíøåò³â, ³íøèõ ñó÷àñíèõ ́ àäæåò³â) –
öå ÿâèùà, ÿê³ âèíèêëè ó ïðîöåñ³ åâîëþö³¿ êîìï’þòåðíèõ òà ³íôîðìàö³éíèõ òåõíî-
ëîã³é. Òîáòî æåðòâîþ çàçíà÷åíèõ âèùå ïðîòèïðàâíèõ ä³ÿíü ìîæå áóòè áóäü-ÿêà
ëþäèíà, ùî êîðèñòóºòüñÿ ñó÷àñíèìè çàñîáàìè êîìóí³êàö³¿ àáî ìåðåæåþ ²íòåðíåò.
Îñîáëèâà íåáåçïåêà òàêèõ ä³ÿíü ïîëÿãàº â òîìó, ùî ÷àñòî ¿õ æåðòâàìè ñòàþòü íå-
ïîâíîë³òí³, áî, ÿê çàçíà÷àëîñÿ âèùå, âîíè º íàéàêòèâí³øèìè êîðèñòóâà÷àìè
²íòåðíåòó òà ³íøèõ çàñîá³â êîìóí³êàö³¿. Ñë³ä íàãîëîñèòè, ùî á³ëüøå 70 % áàòüê³â
íå çíàþòü, ÿê³ ñàéòè â³äâ³äóþòü ¿õ ä³òè.

 Îäí³ºþ ç îñíîâíèõ õàðàêòåðèñòèê ³íòåðíåò-çëî÷èííîñò³ º âèñîêà ëàòåíòí³ñòü
ÿê ïðèðîäíà, òàê ³ øòó÷íà, ùî âèíèêàº ÷åðåç íåáàæàííÿ ïîòåðï³ëèõ ïîâ³äîìëÿòè
ïðî çëî÷èíè ïðàâîîõîðîííèì îðãàíàì. Îô³ö³éíà ñòàòèñòèêà ïðàâîîõîðîííèõ
îðãàí³â íå â³äîáðàæàº ðåàëüíî¿ êàðòèíè ñòàíó ïðàâîïîðóøåíü, ùî â÷èíÿþòüñÿ â
ìåðåæ³ ²íòåðíåò, àáî çà ¿¿ äîïîìîãîþ, ÿê íà ð³âí³ äåðæàâè, òàê ³ íà çàãàëüíîñâ³òîâîìó
ð³âí³. Äëÿ îö³íþâàííÿ ñòàíó òàêîãî âèäó çëî÷èííîñò³ íåîáõ³äíî âèêîðèñòîâóâàòè
³íø³ ñïîñîáè îäåðæàííÿ äàíèõ, òàê³ ÿê ³íòåðâ’þâàííÿ, ôîêóñí³ ãðóïè, îãëÿäè, à
òàêîæ ìåòîä “ðåºñòðàö³¿ çâåðíåíü” – â³êòèìîëîã³÷íèé ìåòîä, ùî ïîëÿãàº ó çáèðàíí³
â³äîìîñòåé ïðî çëî÷èíè â³ä ïîòåðï³ëèõ. Âèêîðèñòàííÿ öèõ ìåòîä³â ïîðÿä ç àíàë³çîì
îô³ö³éíî¿ ñòàòèñòèêè äàº çìîãó äîñë³äèòè ñïðàâæí³ ìàñøòàáè ³íòåðíåò-çëî÷èííîñò³
òà ¿¿ òåíäåíö³¿ ç óðàõóâàííÿì çëî÷èí³â, ùî çàëèøèëèñÿ íåçàðåºñòðîâàíèìè
ïðàâîîõîðîííèìè îðãàíàìè.

Îñíîâíèìè îñîáëèâîñòÿìè çëî÷èí³â òà ³íøèõ àíòèñóñï³ëüíèõ ä³ÿíü, ùî
â÷èíÿþòüñÿ â ìåðåæ³ ²íòåðíåò àáî ç ¿¿ âèêîðèñòàííÿì, º òàê³:

– â³äíîñíà êîìôîðòí³ñòü, òîáòî ãîòóâàííÿ òà ñêîºííÿ çëî÷èíó çä³éñíþºòüñÿ
ïðàêòè÷íî íå â³äõîäÿ÷è â³ä “ðîáî÷îãî ì³ñöÿ”;

– äîñòóïí³ñòü, çóìîâëåíà òåíäåíö³ºþ ïîñò³éíîãî çíèæåííÿ ö³í íà êîìï’þòåðíó
òåõí³êó òà çàñîáè êîìóí³êàö³¿;

– â³ääàëåí³ñòü îá’ºêòà çëî÷èííèõ ïîñÿãàíü, ÿêèé ìîæå ïåðåáóâàòè çà òèñÿ÷³
ê³ëîìåòð³â â³ä ì³ñöÿ ñêîºííÿ çëî÷èíó;

– âåëèêà ìíîæèíí³ñòü ê³áåðçëî÷èí³â, ÿêà ïîëÿãàº â òîìó, ùî ñóá’ºêò çëî÷èíó
çà äîïîìîãîþ êîìï’þòåðíèõ òåõíîëîã³é ïðîòÿãîì êîðîòêîãî ïåð³îäó ÷àñó ìîæå
â÷èíèòè äåê³ëüêà òèñÿ÷ ïðîòèïðàâíèõ ä³ÿíü;

– ñêëàäí³ñòü âèÿâëåííÿ, ô³êñàö³¿ ³ âèëó÷åííÿ êðèì³íàë³ñòè÷íî-çíà÷óùî¿
³íôîðìàö³¿ (ñë³äîâî¿ êàðòèíè çëî÷èíó) ïðè âèêîíàíí³ ñë³ä÷èõ ä³é äëÿ âèêîðèñòàííÿ
¿¿ ÿê ðå÷îâîãî äîêàçó ³ ò. ³í.;

– âåëèêà øâèäê³ñòü â÷èíåííÿ ê³áåðçëî÷èí³â, ÿê³ â³äáóâàþòüñÿ ïðàêòè÷íî
ìèòòºâî ³ òîìó ïîòðåáóþòü øâèäêî¿ ðåàêö³¿ ó â³äïîâ³äü;

– ïîñò³éíå îíîâëåííÿ ôîðì òà ñïîñîá³â â÷èíåííÿ ê³áåðçëî÷èí³â, ÿêå çä³é-
ñíþºòüñÿ íà òë³ âäîñêîíàëåííÿ ³íôîðìàö³éíèõ òåõíîëîã³é. Öå âêðàé óñêëàäíþº
âèçíà÷åííÿ ñòóïåíÿ òà ãåîãðàô³¿ ïîøèðåíîñò³ çàçíà÷åíèõ çëî÷èí³â, ïðîãíîçóâàííÿ
òåíäåíö³é çì³í ¿¿ ïàðàìåòð³â [1, ñ. 130].

Íà ñüîãîäí³ íàéïîøèðåí³øèìè âèäàìè ê³áåðçëî÷èí³â òà ³íøèõ ïðîòèïðàâíèõ
ä³ÿíü, ùî â÷èíÿþòüñÿ â ìåðåæ³ ²íòåðíåò àáî ç ¿¿ âèêîðèñòàííÿì, º: ðîçïîâñþäæåííÿ
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ïîðíîãðàô³¿ (ó òîìó ÷èñë³ äèòÿ÷î¿), øàõðàéñòâî (ô³òèíã), íàðêîçëî÷èíí³ñòü,
ñõèëÿííÿ äî ñàìîãóáñòâà øëÿõîì ïñèõîëîã³÷íîãî âïëèâó, ñåêñòèíã (³íòèìíå ëè-
ñòóâàííÿ), øàíòàæ, ãðóì³íã (âõîäæåííÿ â äîâ³ðó äî äèòèíè ç ìåòîþ ïîäàëüøî¿
îñîáèñòî¿ çóñòð³÷³ äëÿ âñòóïó â ñåêñóàëüí³ â³äíîñèíè, åêñïëóàòàö³¿ ÷è øàíòàæó),
à òàêîæ ê³áåðíàñèëüñòâî (ê³áåðáóë³íã), ïðîïàãàíäà íàñèëüñòâà òà æîðñòîêîñò³,
íåêðèì³íàë³çîâàíèé ñïàì òîùî.

Íàðêîçëî÷èíí³ñòü â ìåðåæ³ ²íòåðíåò. Ðåâîëþö³ÿ â ãàëóç³ ³íôîðìàö³éíèõ
òåõíîëîã³é ïðèçâåëà äî òîãî, ùî â ñó÷àñíèé ïåð³îä ïðîáëåìà ðîçïîâñþäæåííÿ
íàðêîòèê³â ó ñâ³ò³ äåäàë³ ÷àñò³øå ïåðåòèíàºòüñÿ ç ìîæëèâîñòÿìè ñó÷àñíèõ òåõ-
íîëîã³é, ó òîìó ÷èñë³ ²íòåðíåòó, çà äîïîìîãîþ ÿêîãî ó áóäü-ÿêó òî÷êó ñâ³òó ìîæ-
íà íàä³ñëàòè ³íôîðìàö³þ ïðî êóï³âëþ-ïðîäàæ íàðêîòèê³â, ïðî íîâ³ ðîçðîáêè ó
âèãîòîâëåíí³, êóëüòèâàö³¿, ¿õ òðàíñïîðòóâàíí³ òîùî. Ìåðåæà ²íòåðíåò äàº ìîæëè-
â³ñòü âñòàíîâëþâàòè êîíòàêòè ì³æ âèðîáíèêàìè íàðêîòèê³â, ¿õ ïðîäàâöÿìè òà
êë³ºíòàìè ç ãåîãðàô³÷íèõ ïóíêò³â çíà÷íî â³ääàëåíèõ îäèí â³ä îäíîãî. Ãëîáàëüíà
³íôîðìàö³éíà ìåðåæà äîçâîëÿº òàêîæ îñîáàì, çàö³êàâëåíèì ó ïîøèðåíí³ íàðêî-
ìàí³¿, çàëó÷àòè êîðèñòóâà÷³â ²íòåðíåòó äî âæèâàííÿ íàðêîòèê³â áåçïîñåðåäíüî ³
ïîïóëÿðèçóâàòè ñóáêóëüòóðè, ïîâ’ÿçàí³ ç âæèâàííÿì íàðêîòèê³â. Ñë³ä ï³äêðåñëèòè,
ùî íåïîâíîë³òí³ îñîáè ñêëàäàþòü îñíîâíó ñîö³àëüíó ãðóïó, â ÿê³é ïîñò³éíî ïðîïà-
ãóºòüñÿ âæèâàííÿ íàðêîòè÷íèõ çàñîá³â, çðîñòàº ê³ëüê³ñòü ¿õ ñïîæèâà÷³â òà ðîçïîâ-
ñþäæóâà÷³â.

Ñë³ä çàçíà÷èòè, ùî îô³ö³éíà ñòàòèñòèêà ùîäî íàðêîçëî÷èííîñò³ â ìåðåæ³
²íòåðíåò ó öåé ÷àñ â³äñóòíÿ. Çà ðåçóëüòàòàìè ñîö³îëîã³÷íîãî îïèòóâàííÿ “Êóð³ííÿ,
âæèâàííÿ àëêîãîëþ òà íàðêîòè÷íèõ ðå÷îâèí ñåðåä ï³äë³òê³â, ÿê³ íàâ÷àþòüñÿ:
ïîøèðåííÿ é òåíäåíö³¿ â Óêðà¿í³”, ïðîâåäåíîãî ÃÎ “Óêðà¿íñüêèé ³íñòèòóò ñîö³àëü-
íèõ äîñë³äæåíü ³ìåí³ Îëåêñàíäðà ßðåìåíêà” ó 2019 ðîö³ â ìåæàõ ì³æíàðîäíîãî
ïðîºêòó “ªâðîïåéñüêå îïèòóâàííÿ ó÷í³â ùîäî âæèâàííÿ àëêîãîëþ òà ³íøèõ
íàðêîòè÷íèõ ðå÷îâèí”, ÷àñòêà ï³äë³òê³â, ÿê³ âæèâàëè íàðêîòèêè, ñêëàëà 18 %,
ïðè÷îìó ñåðåä ä³â÷àò âîíà çðîñëà â 1,5 ðàçè ó ïîð³âíÿíí³ ç 2015 ðîêîì. 8,7 % ï³ä-
ë³òê³â ïðîáóâàëè ìàðèõóàíó, à 9,2 % âæèâàëè ³íãàëÿíòè. Ïîøèðåí³ñòü ïîë³íàðêî-
ìàí³¿ (âæèâàííÿ äâîõ ³ á³ëüøå øê³äëèâèõ ðå÷îâèí) ñåðåä óñ³õ îïèòàíèõ ñòàíîâèòü
4,2 % [2].

Ðàí³øå ï³äë³òêè îòðèìóâàëè äîñòóï äî íàðêîòèê³â ÷åðåç íàðêîïðèòîíè, à íà
ñüîãîäí³ çà äîïîìîãîþ ²íòåðíåòó ìîæíà çíàéòè òà êóïèòè áóäü-ÿê³ íàðêîòè÷í³
ïðåïàðàòè òà îòðèìàòè ¿õ ÷åðåç ñèñòåìó “çàêëàäîê”. Ó öåé ÷àñ íàéá³ëüø çðó÷íèì
³ ïîøèðåíèì ñïîñîáîì ïîøóêó ³íôîðìàö³¿ ïðî íàðêîòèêè º çàïèòè ÷åðåç ïîøóêîâ³
ñèñòåìè (òàê³ ÿê Google, Ìåòà òîùî). Äîñë³äæåííÿ ïîñèëàíü, çíàéäåíèõ çà äîïîìî-
ãîþ çàçíà÷åíèõ âèùå ïîøóêîâèõ ñèñòåì, ñâ³ä÷àòü ïðî òå, ùî ïîòðàïèòè íà ïðîíàð-
êîòè÷í³ ñàéòè íåñêëàäíî.

Çà ðåçóëüòàòàìè àíêåòóâàííÿ ó÷í³â çàêëàä³â çàãàëüíî¿ ñåðåäíüî¿ îñâ³òè ì. Êèºâà
òà Êè¿âñüêî¿ îáëàñò³, ìàéæå êîæíèé ÷åòâåðòèé ç îïèòàíèõ íàìè øêîëÿð³â (24,4 %)
ç³øòîâõóâàâñÿ ç ïðîïîçèö³ºþ ïðèäáàòè àëêîãîëü ÷è íàðêîòèêè. Äî ðå÷³, õëîïöÿì
óäâ³÷³ ÷àñò³øå íàäõîäÿòü òàê³ ïðîïîçèö³¿, í³æ ä³â÷àòàì (61,6% ïðîòè 37,1%
â³äïîâ³äíî)2.

2 Äîñë³äæåííÿ ïðîâîäèëîñü ó Äåðæàâíîìó íàóêîâî-äîñë³äíîìó ³íñòèòóò³ ÌÂÑ Óêðà¿íè.
Âîíî ñïðÿìîâàíå íà âñòàíîâëåííÿ ñó÷àñíèõ øëÿõ³â çàïîá³ãàííÿ çëî÷èíàì òà ³íøèì àíòèñóñï³ëüíèì
ä³ÿííÿì ùîäî íåïîâíîë³òí³õ, ÿê³ â÷èíÿþòüñÿ ç âèêîðèñòàííÿì ñó÷àñíèõ çàñîá³â êîìóí³êàö³¿ òà
ìåðåæ³ ²íòåðíåò. Óñüîãî îïèòàíî 787 ó÷í³â 6–11 êëàñ³â (â³ê îïèòóâàíèõ – 11–17 ðîê³â, ñåðåä
ðåñïîíäåíò³â – 427 (54,3 %) õëîïö³â òà 347 (44,1 %) ä³â÷àò).

© Lubenets Iryna, Tolochko Halyna, Naumova Iryna, 2020
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²íòåðíåò-øàõðàéñòâî. Äî íàéá³ëüø ïîøèðåíèõ â ²íòåðíåò³ âèä³â øàõðàéñòâà
íàëåæàòü:

– ôàëüøèâ³ ðàõóíêè íà îïëàòó ç ²íòåðíåò-ìàãàçèí³â àáî ³íø³ ïîâ³äîìëåííÿ –
ï³äðîáëåí³ ðàõóíêè, ùî ðîçñèëàþòüñÿ ïî å-mail, ì³ñòÿòü ïîñèëàííÿ íà øê³äëèâ³
ïðîãðàìè. Îäåðæóâà÷, ÿêèé â³äêðèâ ðàõóíîê, ìèòòºâî ñòàº æåðòâîþ çëîâìèñíèõ
ä³é. Ñóá’ºêòîì ïîñÿãàííÿ, ÿê ³ ïîòåðï³ëèì, ìîæå áóòè áóäü-ÿêà îñîáà (íåïîâíîë³òí³
â òîìó ÷èñë³);

– øàõðàéñüêèé ²íòåðíåò-ìàãàçèí àáî ïðîäàæ íå³ñíóþ÷îãî òîâàðó çà
äîïîìîãîþ ñàéò³â äëÿ áåçêîøòîâíèõ ïðèâàòíèõ îãîëîøåíü. Öÿ ñõåìà ñõîæà íà
ñõåìó, çà ÿêîþ ä³þòü ô³ðìè-îäíîäí³âêè. Øàõðàé â³äêðèâàº òàêèé ìàãàçèí (àáî
ðîçì³ùóº îãîëîøåííÿ), çà âèã³äíèìè ö³íàìè ïðîïîíóº òîâàð. Ïðèéìàºòüñÿ ïåðåä-
îïëàòà, øàõðàé çíèêàº, ïðèâëàñíèâøè ãðîø³. Ñóá’ºêòîì ñêîºííÿ çëî÷èíó ÿê ³
ïîòåðï³ëèì òàêîæ ìîæå áóòè îñîáà áóäü-ÿêîãî â³êó. Ãîëîâíà óìîâà – äîñòóï äî
ìåðåæ ²íòåðíåò. Íåïîâíîë³òí³ ìîæóòü áóòè æåðòâàìè â òîìó âèïàäêó, ÿêùî ó
íèõ º âëàñí³ êîøòè äëÿ çä³éñíåííÿ ³íòåðíåò-êóï³âåëü;

– ô³òèíã – âèä øàõðàéñòâà, ìåòîþ ÿêîãî º âèìàíþâàííÿ ó äîâ³ðëèâèõ àáî
íåóâàæíèõ êîðèñòóâà÷³â ìåðåæ³ ïåðñîíàëüíèõ äàíèõ êë³ºíò³â îíëàéíîâèõ àóêö³îí³â,
ñåðâ³ñ³â ç ïåðåêàçóâàííÿ àáî îáì³íó âàëþòè, ²íòåðíåò-ìàãàçèí³â. Øàõðà¿ âèêîðèñòî-
âóþòü óñ³ëÿê³ âèâåðòè, ÿê³ íàé÷àñò³øå çìóøóþòü êîðèñòóâà÷³â ñàìîñò³éíî ðîçêðèòè
êîíô³äåíö³éí³ äàí³ – íàïðèêëàä, ïîñèëàþ÷è åëåêòðîíí³ ëèñòè ³ç ïðîïîçèö³ÿìè
ï³äòâåðäèòè ðåºñòðàö³þ îáë³êîâîãî çàïèñó, ùî ì³ñòÿòü ïîñèëàííÿ íà âåá-ñàéò â
²íòåðíåò³, çîâí³øí³é âèãëÿä ÿêîãî ïîâí³ñòþ êîï³þº äèçàéí â³äîìèõ ðåñóðñ³â. Ïî-
òåðï³ëèìè â³ä òàêîãî âèäó çëî÷èíó ìàéæå çàâæäè âèñòóïàþòü äîðîñë³.

Îäíàê, ñõîæîþ ñõåìîþ øàõðàéñòâà, ÿêà âèêîðèñòîâóºòüñÿ ÷àñòî äî íåïîâíî-
ë³òí³õ, º ñîö³àëüíèé ³íæèí³ðèíã. Öåé òåðì³í â îñòàíí³ ðîêè âæèâàºòüñÿ äëÿ
ïîçíà÷åííÿ ä³é, â õîä³ ÿêèõ ï³ä âèãëÿäîì äîâ³ðëèâîãî ³íòåðíåò-ñï³ëêóâàííÿ äèòèíà
ïîâ³äîìëÿº çëîâìèñíèêó ³íôîðìàö³þ êîíô³äåíö³éíîãî õàðàêòåðó (äîõîäè áàòüê³â,
àäðåñà, ðîçïîðÿäîê äíÿ, íàÿâí³ñòü ñèãíàë³çàö³¿ â äîì³, íîìåðè êàðòîê òà ³í.).

Íåð³äêî, âñòàíîâëþþ÷è áóäü-ÿê³ äîäàòêè, êîðèñòóâà÷³ íå çâåðòàþòü óâàãè
íà äîçâîëè äîñòóïó, ÿê³ áóäóòü íàäàâàòèñÿ ðîçðîáíèêàì àáî âëàñíèêàì öüîãî
äîäàòêó, ùî äàº ìîæëèâ³ñòü øàõðàÿì ñêîðèñòàòèñÿ ìîæëèâ³ñòþ áåçïåðåøêîäíîãî
äîñòóïó äî ôîòî, îñîáèñòèõ äàíèõ âëàñíèêà ìîá³ëüíîãî òåëåôîíó;

– êðàä³æêà ïîñëóã – ïðàâîïîðóøåííÿ ç îòðèìàííÿ íåñàíêö³îíîâàíîãî äîñòóïó
äî áóäü-ÿêî¿ ñèñòåìè, ùîá áåçêîøòîâíî ñêîðèñòàòèñü ¿¿ ïîñëóãàìè. Ïðèêëàäîì
öüîãî âèäó øàõðàéñòâà º ôîóíôðåéêèíã, òîáòî âèêîðèñòàííÿ êîìï’þòåðà äëÿ
ïðîíèêíåííÿ â êîìóí³êàö³éíó òåëåôîííó ñèñòåìó òà íåçàêîííå âèêîðèñòàííÿ
ïîñëóã ç íàäàííÿ ì³æíàðîäíîãî òåëåôîííîãî çâ’ÿçêó;

– ï³äðîáëåí³ ñàéòè áëàãîä³éíèõ ôîíä³â àáî ñìñ-ïîâ³äîìëåííÿ ç ïðîõàííÿì
ïðî ô³íàíñîâó äîïîìîãó àáî íå³ñíóþ÷èé âèãðàø. “Çáèðàºìî íà ïðîòåçè äëÿ á³éö³â
ÀÒÎ!”, “Äîïîìîæ³òü æåðòâàì óðàãàíó Êàòð³íà”!, “Âè âèãðàëè àâòî”, “Âè íå îòðèìàëè
ñâ³é ïðèç” òîùî. Îñîáëèâî àêòóàëüíèìè òàê³ ìåòîäè â³äáèðàííÿ ãðîøîâèõ êîøò³â
ñòàþòü ó ñâÿòêîâèé ñåçîí, êîëè â³äâ³äóâà÷³ ìåðåæ³ á³ëüø îõî÷å ðîçëó÷àþòüñÿ ç
ãðîøèìà, à òàêîæ ñèëüí³øîþ º æàãà êîðèñòóâà÷³â äî øâèäêîãî çáàãà÷åííÿ;

– ²íòåðíåò-êàðäèíã – âèêîðèñòàííÿ äàíèõ ç ÷óæî¿ áàíê³âñüêî¿ êàðòêè äëÿ
çä³éñíåííÿ âñ³ëÿêèõ îïåðàö³é ó ìåðåæ³ ç ìåòîþ îòðèìàííÿ ãðîøåé. Æåðòâ³
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íàäñèëàºòüñÿ ïîâ³äîìëåííÿ â³ä “ñëóæáè áåçïåêè” áàíêó àáî íàäõîäèòü äçâ³íîê â³ä
“ïðàö³âíèêà” áàíêó í³áèòî îíîâèòè äàí³ (ï³äâèùèòè ñòóï³íü çàõèñòó áàíê³âñüêî-
ãî ðàõóíêó òîùî) òà âèìàãàþòü íàçâàòè íîìåð êàðòêè, ïàðîëü, êîäîâå ñëîâî  òîùî.

Ñë³ä âêàçàòè, ùî 16 % îïèòàíèõ ïðàö³âíèêàìè Äåðæàâíîãî íàóêîâî-äîñë³ä-
íîãî ³íñòèòóòó ÌÂÑ Óêðà¿íè øêîëÿð³â ïîâ³äîìèëè, ùî â³äíîñíî íèõ çä³éñíþâàëèñü
øàõðàéñüê³ ä³¿ àáî êðàä³æêà êîøò³â çà äîïîìîãîþ ²íòåðíåòó.
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INTERNET RISKS AND THREATS TO MINOR 
USERS: CRIMINOLOGICAL ASPECT

A variety of means of communication and the Internet are an integral part of the
life of modern society in general and children in particular. In turn, the information
environment has significant potential for the development and self-realization of a
child’s personality. Using the resources of open digital repositories of libraries, museums,
sites of an educational, cognitive and entertaining nature, modern schoolchildren are
able to download digitized books, music, photographs, etc. Thanks to modern technical
means, children communicate with friends and have a rest. That is, the means of
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communication and the Internet for them is part of life, and the virtual world is a
means of socialization.

Since the Internet has become as accessible as the telephone, studying its impact
on minors is a pressing issue today. On the one hand, it is a means of increasing
erudition and communication skills, and on the other hand, it is a situation of
increased risk of facing some threats of the virtual world from cyber-violence and
fraud to the distribution of narcotic substances and the propensity to commit suicide.

This article is devoted to a comprehensive analysis of risks and threats, the
source of which is modern means of communication and the Internet. The aim of the
study is to establish certain aspects of the vulnerability of the child in the information
sphere, as well as to determine the level of awareness of schoolchildren about safety
on the Internet.

The article lists the main features and the most common types of crimes and
other antisocial acts committed on the Internet or with its use. A particular danger
of such acts is that often underage Internet users become victims, because they are the
most active users of the Internet and other means of communication. In this regard,
there is a need for further investigation of this problem from a criminological point
of view to clarify the causes and conditions of the above crimes and antisocial actions,
which, in turn, will help to increase the effectiveness of their prevention measures.

Keywords: Internet, Internet risks, users, minors, children, gadgets, cyber violence,
Internet fraud, pornography, “death groups”.
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