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ÐÎÇÂÈÒÊÓ

Ó ñòàòò³ ðîçêðèâàºòüñÿ êàïåëàíñòâî ÿê âèä äóõîâíî-ðåë³ã³éíî¿ îï³êè òà
äîïîìîãè ï³ä ÷àñ âèêîíàííÿ ñëóæáîâèõ îáîâ’ÿçê³â ïðåäñòàâíèêàìè ñèëîâèõ îðãàí³â.
Äîâîäèòüñÿ, ùî êàïåëàíñüêà ä³ÿëüí³ñòü çàëåæèòü â³ä ñïåöèô³êè ôóíêö³îíóâàííÿ
ò³º¿ ÷è ³íøî¿ ñèëîâî¿ ñòðóêòóðè, óìîâ ðåàë³çàö³¿ íåþ ïîñòàâëåíèõ çàâäàíü òà áà-
ãàòüîõ ³íøèõ õàðàêòåðèñòèê ä³ÿëüíîñò³ àðì³¿, íàö³îíàëüíî¿ ãâàðä³¿, ïðèêîðäîííèê³â
÷è ïîë³ö³¿. Çðîáëåíî âèñíîâîê, ùî ðîáîòà íàä çàêîíîäàâ÷îþ áàçîþ êàïåëàíñüêî¿
ñëóæáè ïîâèííà ðóõàòèñÿ â³äïîâ³äíî äî ãîòîâíîñò³ ¿¿ çàïðîâàäæåííÿ øëÿõîì
äîïîâíåííÿ äî íàÿâíèõ çàêîíîäàâ÷èõ íàïðàöþâàíü, à íå òâîðåííÿ îêðåìèõ çàêîí³â.

Êëþ÷îâ³ ñëîâà: êàïåëàíñòâî, ïîë³ö³ÿ, âçàºìîä³ÿ, íîðìàòèâíî-ïðàâîâå çàáåç-
ïå÷åííÿ.

Õàðàêòåð ä³ÿëüíîñò³ ïîë³ö³¿ òà ³íøèõ ñèëîâèõ ñòðóêòóð ïåðåäáà÷àº ñòðåñîâ³
ñèòóàö³¿ òà ï³êîâ³ íåðâîâ³ íàâàíòàæåííÿ, ùî ïîâèíí³ áóòè çíÿò³, àáè çàïîá³ãòè
âèãîðàííþ îñîáè òà âòðàòè íåþ çäàòíîñò³ äî âèêîíàííÿ ñâî¿õ ïðîôåñ³éíèõ îáîâ’ÿçê³â.
Ö³ëêîì î÷åâèäíî, ùî çàïðîâàäæåííÿ ³íñòèòóòó êàïåëàíñòâà ó ïîë³öåéñüê³é
ä³ÿëüíîñò³ áóäå ñóòòºâî â³äð³çíÿòèñÿ â³ä éîãî àíàëîã³â â àðì³¿ òà ³íøèõ ñèëîâèõ
ñòðóêòóðàõ. Êàïåëàíè â ïîë³ö³¿ íå ç îäíàêîâîþ ³íòåíñèâí³ñòþ çìîæóòü ðåàë³çóâàòèñÿ
ó áóäü-ÿê³é ñôåð³ ¿¿ ä³ÿëüíîñò³ òà íà ð³çíèõ ¿¿ ð³âíÿõ.

Ñåðåä äîñë³äæåíü íà òåìó åôåêòèâíî¿ ñï³âïðàö³ êàïåëàí³â ³ç ñèëîâèìè ñòðóê-
òóðàìè ïðîáëåìà îðãàí³çàö³¿ ïîë³öåéñüêîãî êàïåëàíñòâà º íàéìåíø ðîçðîáëåíîþ.
Ñåðåä ðîá³ò Ä. Çàáçàëþêà, Ñ. Çä³îðóêà, Ñ. Ëèñåíêà, Î. Ñàãàíà, Ò. Êàëåí³÷åíêî,
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Ä. Ñàäîâ’ÿêà, Ð. Êîñòåíêà òà ³íøèõ ó öüîìó ïëàí³ âèð³çíÿþòüñÿ ðîáîòè Ï. Àíòîíþê,
². Êîíäðàòüºâà, Ð. Ìàëüêî, Ñ. Ìèõàéëåíêà, Ñ. Ñóùåíêà. Ïðèêìåòíîþ ðèñîþ öèõ
ðîá³ò º òå, ùî çíà÷íà ÷àñòèíà ç íèõ íàëåæèòü ÷èííèì ïîë³öåéñüêèì êàïåëàíàì
àáî òèì ó÷åíèì, ÿê³ âèâ÷àëè çàðóá³æíèé äîñâ³ä êàïåëàíñüêî¿ ä³ÿëüíîñò³ ÷è îð-
ãàí³çîâóâàëè ï³äãîòîâêó ïîë³öåéñüêîãî êàïåëàíñòâà â Óêðà¿í³.

Íèí³øí³é ñòàí ðîçâèòêó êàïåëàíñüêîãî ñëóæ³ííÿ çìóøóº âèçíàòè, ùî öåé
ôåíîìåí, ç îäíîãî áîêó, âèçíàºòüñÿ òàêèì, ùî ìîæå ïðèíåñòè î÷åâèäíó êîðèñòü,
à ç ³íøîãî – º íåäîñòàòíüî âèâ÷åíèì ³ àäàïòîâàíèì äî ñó÷àñíîãî åòàïó ðîçâèòêó
Íàö³îíàëüíî¿ ïîë³ö³¿.

Ìåòà ñòàòò³ – óçàãàëüíèòè òà ðîçâèíóòè íàóêîâ³ òà ïðàêòè÷í³ íàïðàöþâàííÿ
ç ïèòàíü îðãàí³çàö³¿ òà ä³ÿëüíîñò³ êàïåëàíñòâà â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè.

²äåÿ â³äòâîðåííÿ êàïåëàíñòâà â àðì³éñüêèõ êîëåêòèâàõ Óêðà¿íè àêòóàë³çó-
âàëàñÿ â³äðàçó æ ï³ñëÿ ðîçôîðìóâàííÿ ³íñòèòóòó ïîë³òïðàö³âíèê³â òà óòâîðåííÿ
ï³äðîçä³ë³â ñîö³àëüíî-ïñèõîëîã³÷íî¿ ñëóæáè â óêðà¿íñüê³é àðì³¿. Ñïî÷àòêó ñï³â-
ïðàöÿ àðì³¿ ç öåðêâàìè òà ðåë³ã³éíèìè îðãàí³çàö³ÿìè ìàëà åï³çîäè÷íèé õàðàêòåð,
ïîâ’ÿçàíèé ³ç ð³çíèìè ðàçîâèìè àêö³ÿìè, ùî ïðîâîäèëèñÿ ó â³éñüêîâèõ ÷à-
ñòèíàõ.

Îäí³ºþ ç íàéïîì³òí³øèõ ïåðåñòîðîã ó ðîçâèòêó êàïåëàíñòâà áóëà ì³æêîí-
ôåñ³éíà íàïðóæåí³ñòü, ÿêîþ âèð³çíÿëîñÿ ðåë³ã³éíå ñåðåäîâèùå Óêðà¿íè íà ïåð-
øîìó åòàï³ ñâîãî ðîçâèòêó. Ó çâ’ÿçêó ç öèì, àðì³éñüêå êåð³âíèöòâî îñòåð³ãàëîñÿ
ïåðåíåñåííÿ êîíôë³êòîãåííîñò³, ùî õàðàêòåðèçóâàëà ì³æêîíôåñ³éí³ â³äíîñèíè,
íà ñîëäàòñüê³ êîëåêòèâè. Îäíàê çãîäîì öÿ íàïðóãà ñåðåä â³ðÿí ïî÷àëà ñïàäàòè,
ïîñòóïàþ÷èñü ì³ñöåì êîíñòðóêòèâí³é ïîâåä³íö³ ñâÿùåííîñëóæèòåë³â, ÿê³ â³ä÷óâàëè
ïîòðåáó â ðîáîò³ ç â³éñüêîâèìè. Ïîâîë³ â ñàìèõ öåðêâàõ òà ðåë³ã³éíèõ îðãàí³çàö³ÿõ
ó ñåðåäîâèù³ ¿õ êåð³âíèõ îðãàí³â óòâîðèëèñÿ â³äïîâ³äí³ ñòðóêòóðè, ùî âçÿëè íà
ñåáå îðãàí³çàö³þ, êåð³âíèöòâî òà ï³äãîòîâêó ñâÿùåíñòâà äî ðîáîòè ³ç â³éñüêîâèìè.

Óêðà¿íñüêå ñóñï³ëüñòâî â îñîá³ â÷åíèõ, êîëèøí³õ â³éñüêîâèõ, âîëîíòåð³â òà
ðåë³ã³éíèõ ³ ãðîìàäñüêèõ ä³ÿ÷³â òàêîæ àêòèâíî ö³êàâèëîñÿ ðîçøèðåííÿì äóõîâíîãî
âïëèâó Öåðêâè íà àðì³éñüê³ êîëåêòèâè. Îñîáëèâó ðîëü ó ðîçâèòêó ³äå¿ êàïåëàíñòâà
â³ä³ãðàëî Âñåóêðà¿íñüêå ì³æêîíôåñ³éíå ðåë³ã³éíå õðèñòèÿíñüêî-â³éñüêîâå áðàòñòâî,
äî ðîáîòè ÿêîãî çãîäîì äîëó÷èëèñÿ ïðåäñòàâíèêè íåõðèñòèÿíñüêèõ êîíôåñ³é, çî-
êðåìà ìóñóëüìàíè. Ïîïðè âåëè÷åçíó ï³äãîòîâ÷ó ðîáîòó, ïðîâåäåíó óñ³ìà ñóá’ºêòàìè
öüîãî ïðîöåñó, ó ïðàêòè÷íó ïëîùèíó ñòâîðåííÿ êàïåëàíñòâà áóëî ïåðåâåäåíî
ëèøå âë³òêó 2014 ðîêó çàâäÿêè âèõîäó ó ñâ³ò ðîçïîðÿäæåííÿ Ïðåì’ºð-ì³í³ñòðà
Óêðà¿íè ¹ 677 “Ïðî ñëóæáó â³éñüêîâîãî äóõîâåíñòâà (êàïåëàíñüêó ñëóæáó) ó
Çáðîéíèõ Ñèëàõ, Íàö³îíàëüí³é ãâàðä³¿ òà Äåðæàâí³é ïðèêîðäîíí³é ñëóæá³” [1].

Äåùî ï³çí³øå áóëè ïîñòàâëåí³ ïèòàííÿ ùîäî ñòâîðåííÿ êàïåëàíñüêî¿ ñëóæáè
â ï³äðîçä³ëàõ Íàö³îíàëüíî¿ ïîë³ö³¿, ÄÑÍÑ Óêðà¿íè, ãîñï³òàëüíîãî êàïåëàíñüêîãî
ñëóæ³ííÿ, ñòðóêòóð ³ç ï³äòðèìêè ñ³ìåé ó÷àñíèê³â ÀÒÎ òîùî [2]. Â³äïîâ³äíà ðîáîòà
ðîçïî÷àëàñÿ. Îäíàê ó ïðîöåñ³ ïîøóêó ïðàêòè÷íèõ ôîðì ðîáîòè êàïåëàí³â ó ïîë³-
öåéñüêîìó ñåðåäîâèù³ âèíèêëè ïðîáëåìí³ ìîìåíòè, ÿê³ é ðàí³øå ñòðèìóâàëè
êîíñòèòóþâàííÿ ïîë³öåéñüêîãî êàïåëàíñòâà.

Äî òàêèõ ñòðèìóþ÷èõ ÷èííèê³â ñë³ä â³äíåñòè çàêðèò³ñòü ïîë³öåéñüêèõ ñòðóê-
òóð, ÿê³ ëèøå ï³ñëÿ ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ”
îòðèìàëè ïîâíîö³íí³ ìåõàí³çìè ñï³ëêóâàííÿ ç ãðîìàäñüê³ñòþ, ó òîìó ÷èñë³ é ç
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ïðåäñòàâíèêàìè öåðêâè. Êð³ì öüîãî, îêðåì³ ï³äðîçä³ëè ïîë³ö³¿ âèð³çíÿþòüñÿ
îñîáëèâèì õàðàêòåðîì ä³ÿëüíîñò³, ùî óíåìîæëèâëþº ÿê ¿õ îòîòîæíåííÿ ç àð-
ì³éñüêèìè ñòðóêòóðàìè, òàê ³ åôåêòèâíå çàñòîñóâàííÿ âïëèâó êàïåëàí³â ó ð³çíèõ
ñôåðàõ ðîáîòè ïîë³ö³¿, îñîáëèâî â îêðåìèõ ì³æðåã³îíàëüíèõ òåðèòîð³àëüíèõ îðãà-
íàõ: ê³áåðïîë³ö³ÿ, ï³äðîçä³ëè áîðîòüáè ç íàðêîçëî÷èíí³ñòþ, ñòðàòåã³÷íèõ ðîçñë³äó-
âàíü òà ³íø³. Ïîë³öåéñüêà êàïåëàíñüêà ñëóæáà ìàº âðàõîâóâàòè ³ òîé ôàêò, ùî
ïðàö³âíèêè ïîë³ö³¿ ïðîæèâàþòü â óìîâàõ äîâ³ëüíîãî ðîçñåëåííÿ, ùî òàêîæ óñêëàä-
íþº ðîáîòó êàïåëàí³â ç îñîáîâèì ñêëàäîì.

Âîäíî÷àñ º î÷åâèäíèìè ³ ïð³îðèòåòí³ íàïðÿìè ðîáîòè ïîë³öåéñüêèõ êàïåëàí³â
ó òåðèòîð³àëüíèõ îðãàíàõ ïîë³ö³¿: â ìîá³ëüíèõ ãðóïàõ ³ç ðåàãóâàííÿ ïîë³ö³¿ íà
äîìàøíº íàñèëüñòâî, ó ñï³âïðàö³ ç “ïîë³ö³ºþ ä³àëîãó”, ïîë³öåéñüêèìè îô³öåðàìè
ãðîìàä, øê³ëüíèìè îô³öåðàìè ïîë³ö³¿, ó ñêëàä³ “êàïåëàíñüêèõ ïàòðóë³â”, þâåíàëüíî¿
(³ íå ëèøå) ïðåâåíö³¿ òîùî. Íåâàæêî ïîáà÷èòè, ùî ïîë³öåéñüêèé êàïåëàí ïîâí³øå
ðåàë³çóºòüñÿ òàì, äå º øèðîêå ïîëå êîíòàêòíîñò³ ïîë³ö³¿ ç ãðîìàäÿíàìè. Áåçïåðå÷íî,
ùî ÷àñòèíó ç íàçâàíèõ ôóíêö³é ñâÿùåíñòâî ð³çíèõ öåðêîâ ìîæå âèêîíóâàòè íà-
â³òü íå áóäó÷è ôîðìàëüíî ïîë³öåéñüêèìè êàïåëàíàìè, à ëèøå êðåâíî çàö³êàâëå-
íèìè îñîáàìè ó çàáåçïå÷åíí³ ãðîìàäñüêîãî ïîðÿäêó òà íåïðèïóñòèìîñò³ ïîðóøåííÿ
çàêîíó. Ïðè öüîìó â ñåðåäîâèù³ ñâÿùåíñòâà êåð³âíèöòâó òåðèòîð³àëüíèõ îðãàí³â
ïîë³ö³¿ ñë³ä âèçíà÷èòèñÿ ç òèìè ³ç íèõ, õòî áóäå âèêîíóâàòè ðîëü êàïåëàíà ó ïî-
ë³öåéñüêèõ ï³äðîçä³ëàõ, ÿê³, íàïðèêëàä, âè¿æäæàþòü ó çîíó ÀÒÎ/ÎÎÑ ÷è íà
³íø³ ïîñò³éí³ çàâäàííÿ.

Ó ïðèíöèïîâîìó ïëàí³ çì³ñò ðîáîòè ïîë³öåéñüêèõ êàïåëàí³â íå âèð³çíÿºòüñÿ
÷èìîñü îñîáëèâèì. Ìàéáóòí³é êàïåëàí, ÿê ³ éîãî êîëåãà â ÇÑÓ ÷è Íàöãâàðä³¿,
ïîâèíåí ïðàãíóòè ö³º¿ ðîáîòè, ïðîéòè íåâåëèêèé çà îáñÿãîì êóðñ íàâ÷àííÿ (áëèçüêî
40 ãîäèí), ìàòè äîçâ³ë ñâÿùåííîíà÷àëëÿ òà âèçíà÷èòèñÿ ç ì³ñöåì ïðîõîäæåííÿ
êàïåëàíñüêî¿ ñëóæáè. Ïðèðîäíî, ùî ÷àñòèíà ïîë³öåéñüêèõ, ÿê³ òÿæ³þòü äî ðå-
ë³ã³éíî-äóõîâíîãî æèòòÿ, ìîæóòü çàäîâîëüíèòè ñâî¿ ðåë³ã³éí³ ïîòðåáè çà ì³ñöåì
ïðîæèâàííÿ ÿê ïàðàô³ÿíè ò³º¿ ÷è ³íøî¿ öåðêâè ÷è ÷ëåíè ðåë³ã³éíî¿ ãðîìàäè. Â
óñ³õ ³íøèõ âèïàäêàõ ðåë³ã³éíà îï³êà îñîáîâîãî ñêëàäó ïîë³öåéñüêèõ ôîðìóâàíü
ëÿãàº íà ïîë³öåéñüêîãî êàïåëàíà, îñîáëèâî çà óìîâ â³äñóòíîñò³ ìîæëèâîñòåé
çàäîâîëåííÿ ïîë³öåéñüêèìè ñâî¿õ ðåë³ã³éíèõ ïîòðåá ó çâè÷àéíîìó ðåæèì³.

Â³í îðãàí³çîâóº òà ïðîâîäèòü áîãîñëóæ³ííÿ, áëàãîñëîâëÿº îñîáîâèé ñêëàä,
âèãîëîøóº ìîëèòâè, ïðîâîäèòü óðî÷èñòîñò³ òà ïîìèíàëüí³ çàõîäè é îáðÿäè,
ïîâ’ÿçàí³ ³ç çàäîâîëåííÿì ðåë³ã³éíèõ ïîòðåá ïîë³öåéñüêèõ, âèãîëîøóº ïðîïîâ³ä³,
ïîâ’ÿçàí³ ç ðåë³ã³éíèìè òà âèçíà÷íèìè äåðæàâíèìè ñâÿòàìè. Äî îáîâ’ÿçê³â êàïåëàíà
âõîäèòü òàêîæ îçíàéîìëåííÿ ï³äîï³÷íèõ ³ç îñíîâàìè â³ðîâ÷åííÿ, ôóíäàìåíòàëü-
íèìè ðåë³ã³éíèìè äæåðåëàìè, çì³ñòîì ðåë³ã³éíèõ ñâÿò ³ îáðÿä³â, ïîäâèãàìè ñâÿ-
òèõ òîùî.

Ðåë³ã³éíî-îñâ³òíÿ ðîáîòà êàïåëàíà íå ìîæå îáìåæóâàòèñÿ ñóòî ðåë³ã³éíèì
ïðîñâ³òíèöòâîì îñîáîâîãî ñêëàäó, âîíà ïîâèííà ìàòè ³íäèâ³äóàëüíèé õàðàêòåð ³
âèõîâóâàòè ïàòð³îòè÷í³ ïî÷óòòÿ, â³äïîâ³äàëüí³ñòü çà äîðó÷åíó ñïðàâó, ëþáîâ äî
Áàòüê³âùèíè ³ ñâîãî íàðîäó íà îñíîâ³ çàñâîºííÿ ³ñòîðèêî-êóëüòóðíîãî òà äóõîâíî-
ðåë³ã³éíîãî ñïàäêó óêðà¿íñüêîãî íàðîäó òà éîãî äåðæàâíèöüêèõ ïðàãíåíü.

Îñîáèñò³ñíå òà êîëåêòèâíå ìîðàëüíå âèõîâàííÿ ïîë³ö³¿ òàêîæ º áåçïîñåðåäí³ì
îáîâ’ÿçêîì êàïåëàíà. Ìóæí³ñòü ³ õîðîáð³ñòü îñîáîâîãî ñêëàäó ï³ä ÷àñ âèêîíàííÿ
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ñëóæáîâèõ îáîâ’ÿçê³â, áðàòåðñüêà âçàºìîâ³äïîâ³äàëüí³ñòü, æåðòîâí³ñòü ³ äèñöèï-
ë³íîâàí³ñòü, ðîçñóäëèâ³ñòü òà ïîì³ðêîâàí³ñòü – öå ò³ ÿêîñò³, ÿê³ ñâÿùåíñòâî ïîâèííî
âèõîâóâàòè ó ñâî¿õ ï³äîï³÷íèõ. Îñîáëèâó ö³íí³ñòü ïîâèííà ñêëàäàòè ðîäèíà, íà
çàõèñò³ ÿêî¿ ìàº ñòîÿòè êîæíà ëþäèíà.

Êàïåëàí ìàº âèõîâóâàòè ó ñâî¿õ ï³äîï³÷íèõ òîëåðàíòíå ñòàâëåííÿ äî ëþäåé
ç ³íøèìè ïîãëÿäàìè íà æèòòÿ, ñâ³òîãëÿäíèìè òà ðåë³ã³éíèìè óñòàíîâêàìè. Ïàðò-
íåðñòâî òà âçàºìîðîçóì³ííÿ ìàþòü ñòàòè ïðîâ³äíèìè ðèñàìè îñîáèñòîñò³ ó
ñó÷àñíîìó áàãàòîâèì³ðíîìó, ïîë³êóëüòóðíîìó òà ïîë³êîíôåñ³éíîìó ñâ³ò³.

Äî îáîâ’ÿçê³â êàïåëàíà íàëåæèòü òàêîæ îðãàí³çàö³ÿ ñîö³àëüíî-äîáðî÷åñíî¿
òà âèõîâíî¿ ä³ÿëüíîñò³ ñåðåä á³äíèõ òà íåáëàãîïîëó÷íèõ ïðîøàðê³â íàñåëåííÿ. Â
óìîâàõ ìàñîâîãî ñîö³àëüíîãî ñèð³òñòâà òà ³íøèõ íåãàòèâíèõ ïðîÿâ³â, ùî ïîðîäæóþòü
ñòðåñîâ³ ñóñï³ëüí³ ÿâèùà, êàïåëàíîâ³ ñë³ä ïðèä³ëÿòè âåëèêó óâàãó òèì, õòî ïîòðàïèâ
ó âàæê³ æèòòºâ³ îáñòàâèíè é ïîòðåáóº äîïîìîãè. Îá’ºêòîì îï³êè òà äóøïàñòèðñüêî¿
òóðáîòè ïîâèíí³ ñòàòè ³ ñ³ì’¿ ïîë³öåéñüêèõ, à òàêîæ áåçïîñåðåäíüî ïîë³öåéñüê³,
ÿê³ ïîòðåáóþòü ðåàá³ë³òàö³¿ òà ïñèõîëîã³÷íî¿ äîïîìîãè.

Êàïåëàí òàêîæ çîáîâ’ÿçàíèé çì³öíþâàòè áðàòåðñüê³ ñòîñóíêè â êîëåêòèâ³,
âèõîâóâàòè ñîë³äàðí³ñòü òà ãóìàíí³ñòü, çäàòí³ñòü äî ñàìîïîæåðòâè çàðàäè âèêîíàííÿ
ñâîãî ñëóæáîâîãî îáîâ’ÿçêó [3].

Ö³ òà ³íø³ ñìèñëîâ³ áëîêè, ùî îêðåñëþþòü ïîëå äóõîâíî-ðåë³ã³éíîãî ñëóæ³ííÿ
êàïåëàí³â ó ïîë³ö³¿, ìàþòü ñïèðàòèñÿ íà íàä³éíó ïðàâîâó îñíîâó. Îäíàê, ÿê â³äî-
ìî, â Óêðà¿í³ äî öüîãî ÷àñó òàê ³ íå ïðèéíÿòèé çàêîí, ùî ðåãóëþâàâ áè ä³ÿëüí³ñòü
êàïåëàí³â, õî÷à äåïóòàòè íèí³øíüîãî òà ïîïåðåäí³õ ñêëèêàíü ïîäàâàëè íàïðàöüîâàí³
íèìè ïðîºêòè. Çàðàç íåìàº ñåíñó âäàâàòèñÿ äî ïîð³âíÿííÿ öèõ çàêîíîïðîºêò³â,
ñë³ä ëèøå âèçíàòè, ùî â³äïîâ³äíî äî  ðîáîòè íàä íèìè, âîíè âñå ïîâí³øå â³äîá-
ðàæàëè ïîáàæàííÿ çàö³êàâëåíèõ ñòîð³í – êàïåëàí³â, äåðæàâè, ¿¿ ñèëîâèõ ñòðóêòóð
òà öåðêâè. Ñàìå òàêèìè õàðàêòåðèñòèêàìè âèð³çíÿºòüñÿ ë³äèðóþ÷èé íèí³ çàêîíî-
ïðîºêò 4626 çà àâòîðñòâîì âåëèêî¿ ãðóïè äåïóòàò³â ð³çíèõ ôðàêö³é ïàðëàìåíòó,
î÷îëþâàíî¿ íàðîäíèì äåïóòàòîì Ð.Â. Êîñòåíêîì [3]. Îäíàê ðîçãëÿä éîãî áóâ â³ä-
êëàäåíèé ùå â êâ³òí³ ïîòî÷íîãî ðîêó, õî÷à ñàì çàêîíîïðîºêò îäåðæàâ ï³äòðèìêó
Âñåóêðà¿íñüêî¿ ðàäè Öåðêîâ ³ ðåë³ã³éíèõ îðãàí³çàö³é òà ì³æôðàêö³éíèõ ãðóï ó
ïàðëàìåíò³. [4].

Çàïðîïîíîâàíèé çàêîíîïðîºêò ñòîñóºòüñÿ ëèøå êàïåëàíñòâà â ÇÑÓ, Íàöãâàðä³¿
òà Äåðæïðèêîðäîíñëóæá³ ³ íå òîðêàºòüñÿ áåçïîñåðåäíüî ïðåäìåòà íàøîãî íè-
í³øíüîãî ðîçãëÿäó – ïîë³öåéñüêîãî êàïåëàíñòâà, îäíàê öå íå çàâàäèòü íàì âèçíà÷èòè
ñâîºð³äí³ ðàìêîâ³ ìåæ³ çàêîíó ïðî êàïåëàíñòâî. Ó ðàç³, ÿêùî ïðè òàêîìó ðîçãëÿä³
áóäå âèÿâëåíî, ùî ä³ÿëüí³ñòü ïîë³öåéñüêèõ, ãîñï³òàëüíèõ ÷è, ñêàæ³ìî, êàïåëàí³â,
ÿê³ ïðàöþþòü ó ðàìêàõ ïåí³òåíö³àðíî¿ ñèñòåìè, ðàäèêàëüíî íå â³äð³çíÿºòüñÿ â³ä
êàïåëàí³â ÇÑÓ òà ³íøèõ ïîä³áíèõ ñòðóêòóð, òî íåîäì³ííî ïîñòàíå ïèòàííÿ ï³ä-
ãîòîâêè ºäèíîãî çàêîíó ïðî êàïåëàíñòâî, ÿêèé áè âðàõîâóâàâ îñîáëèâîñò³ ôóíê-
ö³îíóâàííÿ êîæíîãî ³ç âèä³â êàïåëàíñòâà.

Íîðìàòèâíî-ïðàâîâ³ äîêóìåíòè, ùî ðåãóëþþòü ñüîãîäí³ ä³ÿëüí³ñòü êàïåëàí³â,
âèîêðåìëþþòü òàê³ áëîêè ïèòàíü, ïîâ’ÿçàí³ ç ðåàë³çàö³ºþ öüîãî ïðîºêòó: âèìîãè
äî îñîáèñòîñò³ êàïåëàíà; éîãî çâ’ÿçê³â ç ³ºðàðõ³ºþ öåðêâè ÷è ðåë³ã³éíîþ îðãàí³çà-
ö³ºþ, ÿêà äåëåãóâàëà éîãî íà öþ ñëóæáó; îñîáëèâîñòåé éîãî ï³äãîòîâêè äî ñëóæáè
â òîìó ÷è ³íøîìó âèä³ êàïåëàíñòâà; ñîö³àëüíèé çàõèñò êàïåëàí³â; þðèäè÷íèé
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ñòàòóñ êàïåëàíà; ïîñàäà êàïåëàíà â ³ºðàðõ³¿ ³íñòèòóòó, ó ÿêîìó â³í ïðîõîäèòü ñâîþ
ñëóæáó; ôóíêö³îíóâàííÿ êàïåëàíñòâà â óìîâàõ ïîë³êîíôåñ³éíîãî ñóñï³ëüñòâà òîùî.

Ïîïðè òîé ôàêò, ùî íîðìàòèâíî-ïðàâîâà áàçà ðîçâèòêó êàïåëàíñòâà ó ð³çíèõ
éîãî âèäàõ ðîçðîáëåíà íåð³âíîì³ðíî, óñ³, áåç âèíÿòêó, äîêóìåíòè ï³äòâåðäæóþòü,
ùî êàïåëàí ïîâèíåí ìàòè âèùó äóõîâíó îñâ³òó, ïåâíèé ñòàæ ðîáîòè â öåðêâ³ ÷è
ðåë³ã³éí³é îðãàí³çàö³¿ ó ñâÿùåííè÷îìó ñàí³ òà ïðîÿâëÿòè ñõèëüí³ñòü äî ðîáîòè ç
ò³ºþ êàòåãîð³ºþ îñ³á, ó ñåðåäîâèù³ ÿêèõ â³í çáèðàºòüñÿ ðåàë³çîâóâàòèñÿ ÿê êàïåëàí.
Òàêà âèìîãà º î÷åâèäíîþ, îñê³ëüêè äóøïàñòèðñòâî çà ð³çíèõ îáñòàâèí âèìàãàº
â³äïîâ³äíî¿ ï³äãîòîâêè ³ äîñâ³äó ðîáîòè ñâÿùåííèêà-êàïåëàíà, òàê ñàìî ÿê ³ éîãî
ïîñò³éíîãî ñàìîâäîñêîíàëåííÿ.

Ñâÿùåíñòâî, ÿêå âèð³øèëî ïîâ’ÿçàòè ñâîþ äîëþ ç êàïåëàíñüêèì ñëóæ³ííÿì,
íå ïîâèííî âòðà÷àòè çâ’ÿçê³â ³ç öåðêâîþ ÷è ðåë³ã³éíîþ îðãàí³çàö³ºþ, ÿêà äåëåãóâàëà
éîãî íà öþ ñëóæáó. Öå âàæëèâî ³ ç ïîçèö³¿ ï³äçâ³òíîñò³ çà ³ºðàðõ³ºþ öåðêîâíî¿
ñòðóêòóðè, òàê ³ ç áëàãîñëîâåííÿ íà ò³ ÷è ³íø³ ä³¿, ÷è çä³éñíåííÿ äóõîâíîãî ïàòðî-
íàòó ñòàðøèõ äóõîâíèõ îñ³á íàä ìîëîäøèìè òîùî. Íà íàøó äóìêó, äóõîâíî-ðåë³-
ã³éíà ³ºðàðõ³ÿ êàïåëàíñòâà ïîâèííà áóòè ó êîæí³é ³íñòèòóö³¿, äå âîíè ïðàöþþòü,
à âæå âèù³ äóõîâí³ îñîáè öèõ ³ºðàðõ³é áóäóòü ï³äçâ³òíèìè êåð³âíèì îðãàíàì ÷è
î÷³ëüíèêàì ñâî¿õ öåðêîâ òà ðåë³ã³éíèõ îðãàí³çàö³é. Öå âæå, ôàêòè÷íî, â³äïîâ³äàº
íèí³øíüîìó ðåàëüíîìó ñòàíó ðå÷åé, ïðîòå âèìàãàº á³ëüø ÷³òêîãî â³äîáðàæåííÿ
â ìàéáóòíüîìó çàêîí³ ïðî êàïåëàíñòâî.

Ùî ñòîñóºòüñÿ ï³äãîòîâêè êàïåëàí³â äî ñëóæáè â òîìó ÷è ³íøîìó ñåãìåíò³
ñóñï³ëüíîãî æèòòÿ (àðì³ÿ, ïîë³ö³ÿ, ãîñï³òàëüí³ çàêëàäè òîùî), òî ëîã³÷íèì áóëî
á çä³éñíþâàòè ¿õíþ ï³äãîòîâêó íà íàâ÷àëüí³é áàç³ ñèëàìè ³ çàñîáàìè òèõ ñóñï³ëüíèõ
³íñòèòóò³â, ÿê³ ìàþòü ïîòðåáó ó êàïåëàíñüêîìó ñëóæ³íí³. Îñê³ëüêè êàïåëàíè ïî-
âèíí³ áóëè á ìàòè ïîãëèáëåíó ï³äãîòîâêó â ò³é ÷è ³íø³é ãàëóç³, äå âîíè áóäóòü
äîêëàäàòè ñâî¿õ çóñèëü, âîíè ìàëè á çîáîâ’ÿçóâàòèñÿ îòðèìàòè â³äïîâ³äíó îñâ³òó
ó ö³é ãàëóç³, ñêàæ³ìî, íà ð³âí³ ìîëîäøîãî áàêàëàâðà ÷è áàêàëàâðà.

Ïåðø í³æ ãîâîðèòè ïðî ñîö³àëüíèé çàõèñò êàïåëàí³â, ñë³ä âèîêðåìèòè êàïå-
ëàíñüêå âîëîíòåðñòâî òà êàïåëàíñüêó ñëóæáó, ùî çä³éñíþºòüñÿ íà ïîñò³éí³é îñíîâ³.
Öå äàñòü çìîãó ðîçâ’ÿçàòè ïèòàííÿ ïðèçíà÷åííÿ êàïåëàí³â íà â³äïîâ³äí³ îô³öåðñüê³
÷è ³íø³ ïîñàäè, âèçíà÷èòèñÿ ç ¿õí³ì æèòëîâèì, ãðîøîâèì òà ðå÷îâèì óòðèìàííÿì,
ñîö³àëüíèì ïàêåòîì, ñîö³àëüíèì çàõèñòîì ¿õí³õ ñ³ìåé, ïåíñ³éíèì çàáåçïå÷åííÿì
òîùî. Ñîö³àëüíèé çàõèñò êàïåëàí³â ìàº çä³éñíþâàòèñÿ â³äïîâ³äíî äî òèõ çàêîíî-
äàâ÷èõ àêò³â, ÿê³ ðåãóëþþòü ñîö³àëüíó çàõèùåí³ñòü ¿õí³õ ï³äîï³÷íèõ. Ó âèïàäêó
ç ïîë³öåéñüêèì êàïåëàíñòâîì, öå ìàâ áè áóòè, î÷åâèäíî, ðîçä³ë ²Õ ÇÓ “Ïðî Íà-
ö³îíàëüíó ïîë³ö³þ” [5].

Ùî æ äî ó÷àñò³ ñâÿùåíñòâà ó âîëîíòåðñüêîìó ðóñ³, ÿêèé ïåðåäáà÷àº, çîêðåìà,
³ ðàçîâ³ â³äâ³äèíè ðàéîí³â âîºííèõ ä³é, òî âîíà ìàº ðåãóëþâàòèñÿ Çàêîíîì Óêðà¿íè
“Ïðî âîëîíòåðñüêó ä³ÿëüí³ñòü” [6].

Â³äïîâ³äíî äî ì³æíàðîäíîãî çàêîíîäàâñòâà çà êàïåëàíñòâîì ìàº áóòè çáåðå-
æåíèé íåêîìáàòàíòñüêèé ñòàòóñ, òîáòî ñòàòóñ îñ³á, ÿê³ íå º ó÷àñíèêàìè âîºííèõ
ä³é. Çã³äíî ç ð³øåííÿìè Ãààçüêèõ (1899 ³ 1907 ðð.) òà Æåíåâñüêî¿ (1977 ð.) êîí-
âåíö³é ìåäè÷íèé, äóõîâíèé ïåðñîíàë, ³íòåíäàíòè, â³éñüêîâ³ êîðåñïîíäåíòè, þðèñòè
òà äåÿê³ ³íø³ êàòåãîð³¿, ÿê³ âõîäÿòü äî ñêëàäó çáðîéíèõ ñèë, íàäàþòü ¿ì äîïîìîãó,
àëå áåçïîñåðåäíüî¿ ó÷àñò³ ó âîºííèõ ä³ÿõ íå áåðóòü [7].
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Ïåâí³ ñêëàäíîù³ â îðãàí³çàö³¿ êàïåëàíñüêî¿ ðîáîòè ïîðîäæóº ³ ïîë³êîíôå-
ñ³éíèé õàðàêòåð óêðà¿íñüêîãî ñóñï³ëüñòâà. Ïðèðîäíî, ùî êîæåí ãðîìàäÿíèí,
ÿêèé ïîçáàâëåíèé â³ëüíîãî ñï³ëêóâàííÿ ç äóõîâíèìè îñîáàìè ñâîãî â³ðîñïîâ³äàííÿ,
ìàòèìå áàæàííÿ îòðèìóâàòè äóõîâíî-ðåë³ã³éíó ï³äòðèìêó â³ä ñâÿùåíñòâà ñâîº¿
êîíôåñ³¿. Òîìó â ³ºðàðõ³¿ ñóñï³ëüíèõ ³íñòèòóò³â, ó ñåðåäîâèù³ ÿêèõ ïåðåäáà÷åíå
³ñíóâàííÿ êàïåëàíñòâà, ïîâèííî ïðîõîäèòè ñëóæáó ñâÿùåíñòâî ð³çíèõ êîíôåñ³é
àáî ðîçðîáëåíèé ìåõàí³çì ¿õ òèì÷àñîâîãî çàëó÷åííÿ äëÿ âèêîíàííÿ êàïåëàíñüêèõ
ôóíêö³é. ¯õíÿ ê³ëüê³ñòü ïîâèííà âèçíà÷àòèñÿ êîíôåñ³éíèì ñêëàäîì êîëåêòèâ³â
ñèëîâèõ â³äîìñòâ, ÿê³ çíàõîäÿòüñÿ íà îáñëóãîâóâàíí³ êàïåëàíñüêî¿ ñëóæáè.

Ó ñèëó ³ñòîðè÷íèõ îáñòàâèí, ÿê óæå çàçíà÷àëîñÿ, ïèòàííÿ ³ç çàïðîâàäæåííÿì
êàïåëàíñòâà ó ð³çíèõ ñóñï³ëüíèõ ³íñòèòóòàõ çíàõîäèòüñÿ íà ð³çíèõ åòàïàõ. Ïîë³ö³ÿ
ó áàãàòüîõ ïèòàííÿõ îðãàí³çàö³¿ êàïåëàíñüêî¿ ðîáîòè ùå òàêîæ íå âèçíà÷èëàñÿ.
Îäíàê, íà íàøå ïåðåêîíàííÿ, ãîëîâíèì òóò º òå, ùî â ñåðåäîâèù³ ïîë³öåéñüêèõ
íà ð³çíèõ ð³âíÿõ ì³öí³º âïåâíåí³ñòü ó íåîáõ³äíîñò³ çàïðîâàäæåííÿ ïîë³öåéñüêîãî
êàïåëàíñòâà. Òîìó é ðîáîòà íàä çàêîíîäàâ÷îþ áàçîþ êàïåëàíñüêî¿ ñëóæáè ïîâèííà
ðóõàòèñÿ â³äïîâ³äíî äî ãîòîâíîñò³ ¿¿ çàïðîâàäæåííÿ øëÿõîì äîïîâíåííÿ äî âæå
íàÿâíèõ çàêîíîäàâ÷èõ íàïðàöþâàíü, à íå òâîðåííÿ îêðåìèõ çàêîí³â.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Ïðî ñëóæáó â³éñüêîâîãî äóõîâåíñòâà (êàïåëàíñüêó ñëóæáó) ó Çáðîéíèõ Ñèëàõ, Íàö³î-
íàëüí³é ãâàðä³¿ òà Äåðæàâí³é ïðèêîðäîíí³é ñëóæá³: ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
â³ä 02.07.2014 ¹ 677. URL: https://www.kmu.gov.ua › npas (äàòà çâåðíåííÿ: 22.02.2021).

2. Ðåçîëþö³ÿ Ì³æíàðîäíî¿ íàóêîâî-ïðàêòè÷íî¿ êîíôåðåíö³¿ “Â³éñüêîâå êàïåëàíñòâî â
Óêðà¿í³: ï³äñóìêè ïåðøîãî åòàïó ³íñòèòóàë³çàö³¿ (2014–2016)”. URL: Êàïåëàíñüêå ñëóæ³ííÿ â
Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè: ÍÀÂÑ (naiau.kiev.ua) (äàòà çâåðíåííÿ: 22.02.2021).

3. Ïîëîæåííÿ ïðî ñëóæáó â³éñüêîâîãî äóõîâåíñòâà (êàïåëàíñüêó ñëóæáó) ó Çáðîéíèõ
Ñèëàõ Óêðà¿íè.; Óêðà¿íñüêå ºâàíãåëüñüêå êàïåëàíñòâî (Â³ê³ïåä³ÿ). URL: https://uk.wikipedia.org ›
wiki (äàòà çâåðíåííÿ: 22.02.2021).

4. Ðîìàí Êîñòåíêî. ßê çàêîí êàðäèíàëüíî çì³íþº ï³äõ³ä äî ³íñòèòóòó â³éñüêîâîãî
êàïåëàíñòâà. Àðì³ÿ inform. 26.03.21; ²ðèíà Íàçàð÷óê. Ðàä³î Ñâîáîäà. 2 òðàâíÿ 2021 ð. Êàïåëàíè
â óêðà¿íñüê³é àðì³¿: ÷îìó äîñ³ íåìàº çàêîíó ïðî êàïåëàíñüêó ñëóæáó.

5. Ïðî Íàö³îíàëüíó ïîë³ö³þ: Çàêîí Óêðà¿íè â³ä 2 ëèïíÿ 2015 ðîêó. Óðÿäîâèé êóð’ºð.
2015. ¹ 580-VIII. Â³äîìîñò³ Âåðõîâíî¿ Ðàäè (ÂÂÐ). 2015. ¹ 40–41.

6. Ïðî âîëîíòåðñüêó ä³ÿëüí³ñòü: Çàêîí Óêðà¿íè â³ä 19.04.2011 ¹ 3236-V. Â³äîìîñò³ Âåðõîâíî¿
Ðàäè Óêðà¿íè (ÂÂÐ). 2011. ¹ 42.

7. Ãààçüê³ êîíâåíö³¿ òà äåêëàðàö³¿ (1899 ³ 1907 ðð.) òà Æåíåâñüêà êîíâåíö³ÿ (1977 ð.).

REFERENCES

1. Pro sluzhbu viiskovoho dukhovenstva (kapelansku sluzhbu) u Zbroinykh Sylakh, Natsionalnii
hvardii ta Derzhavnii prykordonnii sluzhbi. “On the service of the military clergy (chaplaincy) in the
Armed Forces, the National Guard and the State Border Guard Service”: order of the Cabinet of
Ministers of Ukraine dated 02.07.2014 No. 677. URL: https://www.kmu.gov.ua ›npas› (Date of
Application: 22.02.2021) [In Ukrainian].

2. Rezoliutsiia Mizhnarodnoi naukovo-praktychnoi konferentsiyi “Viiskove kapelanstvo v Ukraini:
pidsumky pershoho etapu instytualizatsii (2014–2016)”. “Resolution of the International Scientific
and Practical Conference “Military Chaplaincy in Ukraine: Results of the First Stage of Institu-
tionalization (2014–2016)”. URL: Chaplaincy service in the National Police of Ukraine: NAVS
(naiau.kiev.ua) (Date of Application: 22.02.2021) [In Ukrainian].

3. Polozhennia pro sluzhbu viiskovoho dukhovenstva (kapelansku sluzhbu) u Zbroinykh Sylakh
Ukrainy. “Regulations on the service of the military clergy (chaplaincy) in the Armed Forces of

© Bondarenko Viktor, Semenyshyn Mykola, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).1

13

Ukraine”; Ukrainian Evangelical Chaplaincy (Wikipedia). URL: https://en.wikipedia.org ›wiki (Date
of Application: 22.02.2021) [In Ukrainian].

4. Roman Kostenko. Yak zakon kardynalno zminiuie pidkhid do instytutu viiskovoho kapelanstva;
Iryna Nazarchuk. Kapelany v ukrainskii armii: chomu dosi nemaie zakonu pro kapelansku sluzhbu. “As
a law, it radically changes the approach to the institution of military chaplaincy”. Armiia inform.
26.03.21; Irina Nazarchuk. Radio Liberty. May 2, 2021. “Chaplains in the Ukrainian army: why there
is still no law on chaplaincy”. [In Ukrainian].

5. Pro Natsionalnu politsiiu. “On the National Police”: Law of Ukraine of July 2, 2015. Go-
vernment courier. 2015. No. 580-VIII. Information of the Verkhovna Rada (VVR). 2015. No. 40–41.
[In Ukrainian].

6. Pro volontersku diialnist. “On volunteering”: Law of Ukraine of 19.04.2011 No. 3236-V.
Information of the Verkhovna Rada of Ukraine (VVR). 2011. No. 42. [In Ukrainian].

7. Haazki konventsii ta deklaratsii (1899 i 1907 rr.) ta Zhenevska konventsiia (1977 r.). “The
Hague Conventions and Declarations (1899 and 1907) and the Geneva Convention (1977)”. [In
Ukrainian].

UDC 351.74

Bondarenko Viktor,
Doctor of Philosophy, Professor, Principal Scientific Officer, 

State Research Institute MIA Ukraine,
ORCID ID 0000-0003-1781-8370

Semenyshyn Mykola,
Doctor of Juridical Sciences, Assistant Professor, Head

of the Main Department of the National Police in Odesa Oblast, 
General of the police of the third rank,

Odessa, Ukraine,
ORCID ID 0000-0002-4892-2843

POLICE CHAPLAINS IN UKRAINE: HISTORY, ESSENCE OF THEIR
ACTIVITY, DEVELOPMENT PROSPECTS

The article reveals the history, content of activity, prospects of development of
police chaplaincy in Ukraine. In particular, we note that the nature of police and
other security forces activity involves stressful situations and peak nervous strain,
which should be relieved to prevent burnout of the person and loss of his ability to
perform his professional duties. It was noted, that implementing the institution of
chaplaincy in the police will differ significantly from its counterparts in the army and
other law enforcement agencies, because chaplains in the police will not be able to
implement with the same intensity in any area of its activities and at different levels.

Highlighted the current state of development of chaplaincy ministry, which
allows to recognize it as such, which can bring obvious benefits. It is proved that the
issue has not been sufficiently studied and adapted to the current stage of development
of the National Police, so the article summarizes and develops scientific and practical
developments in the organization and activities of chaplaincy in the National Police
of Ukraine.

Disclosed the content of the police chaplaincy: he organizes and conducts
worship services, blesses personnel, says prayers, conducts celebrations and memorial
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events and rituals related to the religious needs of the police, delivers sermons related
to religious and prominent public holidays. It is also the responsibility of the chaplain
to acquaint his charges with the fundamentals of doctrine, fundamental religious
sources, the content of religious festivals and rites, and the feats of the saints.

Religious and educational work of a chaplain is not limited to the religious
education of personnel, it should be individually and foster patriotic feelings,
responsibility for the assigned task, love for the Motherland and his people. Personal
and collective moral education of the police is also the direct responsibility of the
chaplain. A special value should be the family and the family, on whose protection
each person should stand. The chaplain must cultivate in his charges a tolerant
attitude toward people with different views of life, worldview, and religious attitudes.
Partnership and mutual understanding should become the leading traits of a person
in the modern multidimensional, multicultural and multireligious world. These and
other blocks of meaning that delineate the field of spiritual and religious ministry of
chaplains in the police must be supported by a solid legal foundation.

The authors conclude that, the work on the legislative framework of chaplaincy
service should move in accordance with the readiness of its implementation by
complementing the already existing legislative developments, rather than creating
separate laws.

Keywords: chaplaincy, police, interaction, regulatory and legal support.

Îòðèìàíî 30.11.2021
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ÓÄÊ 351.74 (091)

×èñí³êîâ Âîëîäèìèð Ìèêîëàéîâè÷,
äîêòîð þðèäè÷íèõ íàóê, äîöåíò,

ãîëîâíèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ²
ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà,
ORÑID ID 0000-0003-2020-7298

ÏÎËÊÎÂÍÈÊ Ì²Ë²Ö²¯ Ì.Ì. ÏÎËÜÑÜÊÎÉ (1931–1985) –
ËÅÃÅÍÄÀ ÊÀÐÍÎÃÎ ÐÎÇØÓÊÓ ËÓÃÀÍÙÈÍÈ

(äî 90-ð³÷÷ÿ ç äíÿ íàðîäæåííÿ)

Ó ñòàòò³ âèñâ³òëþþòüñÿ æèòòºâèé øëÿõ ³ ðîçøóêîâà ä³ÿëüí³ñòü Ìèêîëè
Ìèêîëàéîâè÷à Ïîëüñüêîãî – óêðà¿íñüêîãî ïðàâîçíàâöÿ, ðîçøóêîâöÿ-ïðàêòèêà,
ïîëêîâíèêà ì³ë³ö³¿, çàñëóæåíîãî ïðàö³âíèêà ÌÂÑ ÑÐÑÐ, êàâàëåðà îðäåí³â ×åðâîíî¿
Ç³ðêè ³ Òðóäîâîãî ×åðâîíîãî Ïðàïîðà ³ áàãàòüîõ ìåäàëåé, îäíîãî ç íàéäîñâ³ä÷åí³øèõ
îïåðàòèâíèê³â Ðàäÿíñüêîãî Ñîþçó, ÿêèé óïðîäîâæ 22 (!) ðîê³â î÷îëþâàâ Ëóãàíñüêèé
îáëàñíèé êàðíèé ðîçøóê. Éîãî á³îãðàô³ÿ ïî ïðàâó ïîñ³ëà ïî÷åñíå ì³ñöå â Ì³æ-
íàðîäí³é ïîë³öåéñüê³é åíöèêëîïåä³¿ (Ò. 6, Êè¿â, 2010) òà áàãàòîòîìíîìó âèäàíí³
“Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè: ïîä³¿, êåð³âíèêè, äîêóìåíòè ³ ìàòåð³àëè
(1917–2017)” (Ò. 7, Êè¿â, 2017).

Êëþ÷îâ³ ñëîâà: Ïîëüñüêîé Ì.Ì., êàðíèé ðîçøóê Ëóãàíùèíè, îïåðàòèâíà
êîìá³íàö³ÿ, äàêòèëîñêîï³ÿ, îïåðàòèâíî-ðîçøóêîâà ä³ÿëüí³ñòü, ³ñòîð³ÿ êàðíîãî
ðîçøóêó Óêðà¿íè.

Ìèêîëà Ìèêîëàéîâè÷ Ïîëüñüêîé íàðîäèâñÿ 7 ãðóäíÿ 1931 ðîêó â ì. Îäåñ³.
Éîãî ïðàä³ä áðàâ ó÷àñòü ó Êðèìñüê³é êàìïàí³¿ 1853–1856 ðîê³â ³ çà ïðîÿâëåí³
ìóæí³ñòü ³ â³äâàãó áóâ íàãîðîäæåíèé Ãåîðã³¿âñüêèì õðåñòîì, îòðèìàâøè ñïàäêîâå
äâîðÿíñòâî. Áàòüêî Ìèêîëè Ìèêîëàéîâè÷à – Ìèêîëà Îëåêñàíäðîâè÷ Ïîëüñü-
êîé – çàê³í÷èâ ïðèâ³ëåéîâàíèé Ïîëòàâñüêèé êàäåòñüêèé êîðïóñ, ñëóæèâ îô³öåðîì
ó öàðñüê³é àðì³¿. Ðàäÿíñüêó âëàäó ïðèéíÿâ îäðàçó ³ â 1918 ðîö³ ïî÷àâ ñëóæáó
àãåíòîì êàðíîãî ðîçøóêó, à íà ïî÷àòêó 20-õ ðîê³â ìèíóëîãî ñòîë³òòÿ óæå îá³éìàâ
ïîñàäó çàñòóïíèêà íà÷àëüíèêà ãóáåðíñüêîãî êàðíîãî ðîçøóêó ç îïåðàòèâíî¿ ÷àñòèíè
â ì. Ìèêîëàºâ³. Ó “²ìåííîìó ñïèñêó ñï³âðîá³òíèê³â Ìèêîëà¿âñüêîãî ãóáåðíñüêîãî
óïðàâë³ííÿ êàðíîãî ðîçøóêó ñòàíîì íà 17 ëèñòîïàäà 1922 ðîêó” âêàçóâàëîñÿ:
“...2. Çàìíà÷ãóáðîç. Ïîëüñüêîé Ìèêîëà Îëåêñàíäðîâè÷ 1895 ð. Ïðèáóâ ç óïðàâë³ííÿ
êàðíîãî ðîçøóêó ÓÐÑÐ. Áåçïàðò³éíèé. Óãðîçñòàæ – 4 ðîêè. ×óäîâèé ïðàö³âíèê,
÷åñíèé, áëàãîíàä³éíèé ³ â³ääàíèé ñïðàâ³” [1]. Ó Ìèêîëàºâ³ Ìèêîëà Îëåêñàíäðîâè÷
ïîçíàéîìèâñÿ ç³ ñâîºþ ìàéáóòíüîþ äðóæèíîþ – Ôåëîìåíîþ ²îãàí³âíîþ, ñï³â-
ðîá³òíèöåþ ãóáðîçøóêó. Ïîò³ì â³í ïðàöþâàâ íà â³äïîâ³äàëüíèõ îïåðàòèâíèõ ïîñàäàõ
â Îäåñ³, Õàðêîâ³ òà Êèºâ³. Çàî÷íî çàê³í÷èâ þðèäè÷íèé ôàêóëüòåò Êè¿âñüêîãî
óí³âåðñèòåòó, à â 1936 ðîö³ çìóøåíèé áóâ çàëèøèòè óëþáëåíó ðîáîòó, ðÿòóþ÷è
ñåáå ³ ñ³ì’þ â³ä ºæîâñüêèõ “÷èñòîê”, ÿê³ ïî÷àëèñÿ ñåðåä ïðàö³âíèê³â ÍÊÂÑ.

Ñòîïàìè áàòüêà âèð³øèâ ï³òè ³ ñèí Ìèêîëà, ÿêèé ñëóæáó â îðãàíàõ âíóòð³øí³õ
ñïðàâ ðîçïî÷àâ ó 1954 ðîö³ ï³ñëÿ çàê³í÷åííÿ þðèäè÷íîãî ôàêóëüòåòó Êè¿âñüêîãî
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äåðæàâíîãî óí³âåðñèòåòó ³ì. Òàðàñà Øåâ÷åíêà. Ðàçîì ³ç äðóæèíîþ Ìàð³ºþ Äàíèë³â-
íîþ – óí³âåðñèòåòñüêîþ îäíîêóðñíèöåþ, âîíè ïðè¿õàëè â ì. Âîðîøèëîâãðàä
(íèí³ – Ëóãàíñüê), äå â÷îðàøí³é âèïóñêíèê âèøó áóâ ïðèçíà÷åíèé ñë³ä÷èì
ðàéîííîãî â³ää³ëåííÿ ì³ë³ö³¿. ×åðåç äåÿêèé ÷àñ ìîëîäèé ñë³ä÷èé ïðèâåðíóâ óâàãó
ì³ë³öåéñüêîãî êåð³âíèöòâà íå ò³ëüêè ñâîºþ åíåðã³ºþ, àíàë³òè÷íèì ðîçóìîì ³
îïåðàòèâíîþ êì³òëèâ³ñòþ, à é îðãàí³çàòîðñüêèìè çä³áíîñòÿìè. Òîìó íåâèïàäêîâî,
ùî íåçàáàðîì éîãî ïðèçíà÷èëè çàñòóïíèêîì íà÷àëüíèêà â³ää³ëó îáëàñíîãî êàðíîãî
ðîçøóêó. Ãàçåòà “Ëóãàíñüêà ïðàâäà” ó 1961 ðîö³ ïèñàëà ïðî íüîãî: “...Ïðîòÿãîì
äåê³ëüêîõ ðîê³â Ì.Ì. Ïîëüñüêîé óñï³øíî ïðàöþº, âèêðèâàþ÷è çëîä³¿â, áàíäèò³â
òà ³íøèõ çëî÷èíö³â. Öå â³í âèêðèâ ãðàá³æíèê³â, ÿê³ â ìèíóëîìó ðîö³ íàïàëè íà
ïðàö³âíèê³â áóõãàëòåð³¿ Êðàñíîäîíñüêîãî æèòëîâîãî óïðàâë³ííÿ ¹ 2 ³ ñìåðòåëüíî
ïîðàíèëè áóõãàëòåðà òîâ. Ïîìàçêîâà. Â³í æå âèêðèâ Ðîãîâñüêîãî – íàñèëüíèêà
³ âáèâöþ, ÿêèé ñêî¿â òÿæêèé çëî÷èí ó ñåëèù³ Øòåðãðåñ Êðàñíîëóöüêîãî ðàéîíó.
...Çà àêòèâíó ó÷àñòü â îõîðîí³ ãðîìàäñüêîãî ïîðÿäêó, â áîðîòüá³ ç êðèì³íàëüíîþ
çëî÷èíí³ñòþ ñòàðøèé ëåéòåíàíò ì³ë³ö³¿, çàñòóïíèê íà÷àëüíèêà êàðíîãî ðîçøóêó
óïðàâë³ííÿ âíóòð³øí³õ ñïðàâ Ëóãàíñüêîãî îáëâèêîíêîìó Ìèêîëà Ìèêîëàéîâè÷
Ïîëüñüêèé íàãîðîäæåíèé ìåäàëëþ “Çà â³äì³ííó ñëóæáó ç îõîðîíè ãðîìàäñüêîãî
ïîðÿäêó” [2, ñ. 339–340].

Ó 1963 ðîö³ òðèäöÿòèäâîð³÷íèé êàï³òàí ì³ë³ö³¿ Ìèêîëà Ïîëüñüêîé ñòàâ
íà÷àëüíèêîì Óïðàâë³ííÿ êàðíîãî ðîçøóêó ÓÂÑ Âîðîøèëîâãðàäñüêîãî îáëâè-
êîíêîìó. Íà ö³é ïîñàä³ â³í ïðîñëóæèòü á³ëüøå äâîõ äåñÿòèë³òü, äî ê³íöÿ ñâîãî
æèòòÿ. Î÷îëþâàíèé íèì êðèì³íàëüíèé ðîçøóê Ëóãàíùèíè çíàëè ³ ö³íóâàëè íå
ò³ëüêè â Óêðà¿í³, à é ó âñüîìó Ðàäÿíñüêîìó Ñîþç³. Ïðî ðîçêðèòòÿ ðåçîíàíñíèõ
çëî÷èí³â ëóãàíñüêèìè ñèùèêàìè ³ ¿õ êåð³âíèêà ïîëêîâíèêà ì³ë³ö³¿ Ì.Ì. Ïîëüñü-
êîãî ïèñàëà “Ëèòåðàòóðíàÿ ãàçåòà” ³ æóðíàë “Ñîâåòñêàÿ ìèëèöèÿ”.

Ìèêîëà Ìèêîëàéîâè÷ áóâ ñèùèêîì â³ä Áîãà, ìàéñòðîì àãåíòóðíèõ ðîçðîáîê
³ îïåðàòèâíèõ êîìá³íàö³é. Ðîçïîâ³ìî ïðî îäíó ç ÷èñëåííèõ îïåðàòèâíèõ ðîçðîáîê,
ìàéñòåðíî ïðîâåäåíó ï³ä êåð³âíèöòâîì Ìèêîëè Ìèêîëàéîâè÷à. Öÿ îïåðàö³ÿ ç³
çíåøêîäæåííÿ îñîáëèâî íåáåçïå÷íèõ çëî÷èíö³â çàñëóãîâóº íà âêëþ÷åííÿ äî
ï³äðó÷íèê³â ³ç îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³.

Ñåðåäèíà 70-õ ðîê³â ìèíóëîãî ñòîë³òòÿ. Íà òåðèòîð³¿ Ëóãàíñüêî¿ îáëàñò³
óïðîäîâæ ïåâíîãî ÷àñó ä³ÿëî áàíäèòñüêå óãðóïîâàííÿ, ÿêå, ìàþ÷è âîãíåïàëüíó
çáðîþ, â÷èíèëî ê³ëüêà âáèâñòâ, ðîçá³éíèõ íàïàä³â òà ãðàáåæ³â. Íåçàáàðîì
ñï³âðîá³òíèêàì êàðíîãî ðîçøóêó âäàëîñÿ çàòðèìàòè á³ëüø³ñòü ó÷àñíèê³â áàíäè.
Îäíàê ¿õ âàòàæêîâ³ Ñåâåð³íó ³ éîãî ï³äðó÷íîìó Àíöóïîâó ïîùàñòèëî ñõîâàòèñÿ.

Ðîçøóê îñîáëèâî íåáåçïå÷íèõ áàíäèò³â òðèâàâ ìàéæå ð³ê. Îïåðàòèâíà ³í-
ôîðìàö³ÿ ïðî äâîõ ï³äîçð³ëèõ îñ³á íàä³éøëà ç ì. Ñí³æíå Äîíåöüêî¿ îáëàñò³. Çâà-
æàþ÷è íà ïðèêìåòè, âèõîäèëî, ùî öå ³ º ñàìå âîíè – ðîçøóêóâàí³ ì³ë³ö³ºþ Ñå-
âåð³í ³ Àíöóïîâ. ² òîä³ äëÿ ðîçðîáêè îïåðàö³¿ ³ç çàòðèìàííÿ çëî÷èíö³â ó ì. Ñí³æíå
âè¿õàëà ãðóïà îïåðàòèâíèõ ïðàö³âíèê³â Ëóãàíñüêîãî îáëàñíîãî óïðàâë³ííÿ êàðíîãî
ðîçøóêó íà ÷îë³ ç íà÷àëüíèêîì ïîëêîâíèêîì ì³ë³ö³¿ Ì.Ì. Ïîëüñüêèì.

Íà ì³ñö³ ñòàëî â³äîìî, ùî áàíäèòè ïåðåõîâóþòüñÿ â êâàðòèð³ ñâî¿õ çíàéî-
ìèõ – áàãàòîä³òíî¿ ðîäèíè. Îáñòåæåííÿ âñ³õ ï³äõîä³â äî êâàðòèðè ïåðåêîíàëî
ñèùèê³â, ùî çàòðèìóâàòè îçáðîºíèõ Ñåâåð³íà ³ Àíöóïîâà òàì íåáåçïå÷íî – ìîæóòü
ïîñòðàæäàòè ä³òè, ñóñ³äè, ïåðåõîæ³. Òðåáà áóëî ïðèéìàòè ³íøå ð³øåííÿ.
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Çîâí³øíº ñïîñòåðåæåííÿ âñòàíîâèëî, ùî îäèí ³ç áàíäèò³â – Ñåâåð³í,  ïîðàíèâ
ðóêó, ðàíà çàãíî¿ëàñü ³ â³í çâåðíóâñÿ äî ë³êàðí³. Êîëè ë³êàðÿì ïðåä’ÿâèëè éîãî
ôîòîãðàô³þ, âîíè ï³äòâåðäèëè ôàêò çâåðíåííÿ Ñåâåð³íà çà ìåäè÷íîþ äîïîìîãîþ
³ ïîâ³äîìèëè, ùî êóðñ ë³êóâàííÿ â³í ùå íå çàê³í÷èâ.

Ñïîñòåðåæåííÿ çà ô³ãóðàíòàìè ïîêàçàëî, ùî Ñåâåð³í ³ Àíöóïîâ ïîâîäÿòüñÿ
äóæå îáåðåæíî. Ï³äõîäÿ÷è äî ë³êàðí³, âîíè ñ³äàëè â ñêâåð³ íà ëàâó é óâàæíî
ñïîñòåð³ãàëè çà òèì, ùî â³äáóâàºòüñÿ íàâêîëî. ² ò³ëüêè ïåðåêîíàâøèñü, ùî í³ÿêî¿
çàãðîçè íåìàº, Ñåâåð³í çàõîäèâ ó áóä³âëþ ë³êàðí³, ó ñêâåð³ çàëèøàâñÿ Àíöóïîâ,
ùîá éîãî ï³äñòðàõîâóâàòè.

Ï³ñëÿ òðèâàëîãî îáãîâîðåííÿ êåð³âíèê îïåðàòèâíî¿ ãðóïè Ì.Ì. Ïîëüñüêîé
ïðèéíÿâ ð³øåííÿ çàòðèìóâàòè áàíäèò³â ïîîäèíö³, ñàìå íà òåðèòîð³¿ ë³êàðí³. Äî
íàéäð³áí³øèõ ïîäðîáèöü áóâ ðîçðîáëåíèé ïëàí îïåðàö³¿, ÿêèé ïåðåäáà÷àâ ð³çí³
âàð³àíòè, çîêðåìà ÿê “ïðèñïàòè” ïèëüí³ñòü çëî÷èíö³â, íå äîïóñòèâøè ïåðåñòð³ëêè,
³, ãîëîâíå, ùîá íå ïîñòðàæäàëè ëþäè. Ñêëàäí³ñòü äëÿ îïåðàòèâíèê³â ïîëÿãàëà â
òîìó, ùî íà ïðèéîì äî ë³êàðí³ çàçâè÷àé ïðèõîäèëà çíà÷íà ê³ëüê³ñòü ëþäåé, ó
òîìó ÷èñë³ ³ õâîð³ ñòàö³îíàðó.

Âàòàæêà áàíäè Ñåâåð³íà âèð³øèëè çàòðèìóâàòè â êàá³íåò³ ë³êàðÿ. Ùîá
óíèêíóòè áóäü-ÿêèõ íåñïîä³âàíîê, ïðèéîì õâîðèõ â³â ... ñï³âðîá³òíèê êàðíîãî
ðîçøóêó, îäÿãíåíèé ó á³ëèé õàëàò. Ùå äâîº îïåðàòèâíèê³â ñòîÿëè çà ô³ðàíêîþ.
Ñèùèêè òàêîæ ïåðåäáà÷èëè é òó îáñòàâèíó, ùî Ñåâåð³í â³äðàçó íà ïðèéîì äî
ë³êàðÿ íå éøîâ, à ñ³äàâ ïîáëèçó êàá³íåòó é óâàæíî ñïîñòåð³ãàâ, ÿê â³äáóâàºòüñÿ
ïðèéîì. Òîìó â êîðèäîð³, á³ëÿ êàá³íåòó ë³êàðÿ, ðîçòàøóâàëèñÿ îïåðàòèâíèêè,
³ì³òóþ÷è õâîðèõ. Çàï³äîçðèòè ¿õ ó ïðèíàëåæíîñò³ äî ñï³âðîá³òíèê³â êàðíîãî
ðîçøóêó áóëî äóæå âàæêî: îäèí ñèä³â ó ñìóãàñò³é ë³êàðíÿí³é ï³æàì³, ³íøèé – ç
ã³ïñîâîþ ïîâ’ÿçêîþ íà ðóö³, à òðåò³é ñòîÿâ, ñïèðàþ÷èñü íà ìèëèö³. Íå ïîì³òèâøè
í³÷îãî ï³äîçð³ëîãî, Ñåâåð³í çàéøîâ ó êàá³íåò ë³êàðÿ, äå ÷åðåç ê³ëüêà õâèëèí â³í
óæå ëåæàâ íà ï³äëîç³ îáåççáðîºíèé ³ ç³ çâ’ÿçàíèìè ðóêàìè.

Îòðèìàâøè óìîâíèé ñèãíàë, ùî çàòðèìàííÿ âàòàæêà â³äáóëîñÿ óñï³øíî,
ãðóïà ðîçøóêîâö³â ðîçïî÷àëà ðåàë³çàö³þ äðóãî¿ ÷àñòèíè îïåðàòèâíîãî ïëàíó ïî
çàòðèìàííþ Àíöóïîâà. Ó öåé ÷àñ â³í ïåðåáóâàâ ó ñêâåðèêó ³ ñïîñòåð³ãàâ çà ï³äõîäàìè
äî ë³êàðí³. Ñèùèêè çíàëè, ùî áàíäèò îçáðîºíèé ï³ñòîëåòîì ³ çà íàéìåíøî¿ ï³äîç-
ðè áóäå â³äñòð³ëþâàòèñÿ. Òîìó ãîëîâíèì ¿õí³ì çàâäàííÿì áóëî – íå äàòè éîìó
ñêîðèñòàòèñÿ çáðîºþ.

Íåîáõ³äíî ñêàçàòè, ùî öå áóâ äåíü â³äâ³äóâàííÿ õâîðèõ, òîìó ñï³âðîá³òíèêè
êàðíîãî ðîçøóêó, ïåðåîäÿãíåí³ â ë³êàðíÿíèé îäÿã, í³÷èì íå â³äð³çíÿëèñÿ â³ä
õâîðèõ ñòàö³îíàðó. Äâîº ïåðåîäÿãíåíèõ îïåðàòèâíèê³â ïðîãóëþâàëèñÿ ïîðó÷ ³ç
Àíöóïîâèì, âäàþ÷è, ùî î÷³êóþòü â³äâ³äóâà÷³â. Îäèí ç íèõ ñ³â íà ëàâî÷êó íàâïðîòè
Àíöóïîâà, ðîçïîâ³äàþ÷è ùîñü ïðî ñâî¿ “áîëÿ÷êè”. Äðóãèé “õâîðèé” ñëóõàâ ñâîãî
ñï³âðîçìîâíèêà ñòîÿ÷è. Ðàïòîì â³í ð³çêî ïîâåðíóâñÿ ³ ðåáðîì äîëîí³ âäàðèâ ó
ëîáà ñèäÿ÷îãî íàâïðîòè áàíäèòà. Â³ä îòðèìàíîãî óäàðó Àíöóïîâ íà äåÿêèé ÷àñ
âòðàòèâ ñâ³äîì³ñòü ³, ÿê ï³äêîøåíèé, ïîâàëèâñÿ ç ëàâè. Öüîãî áóëî äîñèòü, ùîá
íà éîãî çàï’ÿñòêàõ îïèíèëèñÿ íàðó÷íèêè. Íà ïîïåðåäíüîìó ñë³äñòâ³ Àíöóïîâ
ñêàðæèâñÿ ñë³ä÷îìó ïðîêóðàòóðè, ùî ïðàö³âíèê ì³ë³ö³¿ âäàðèâ éîãî ... êóâàëäîþ.
Â³í íå ì³ã ïîâ³ðèòè, ùî ñï³âðîá³òíèê êàðíîãî ðîçøóêó, ÿêèé áóâ íà ãîëîâó
íèæ÷èé â³ä íüîãî, ì³ã âîëîä³òè òàêèì íîêàóòóþ÷èì óäàðîì [3, ñ. 28–30].
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Àâòîðó öèõ ðÿäê³â äîëÿ íàäàëà ìîæëèâ³ñòü äåÿêèé ÷àñ ïðàöþâàòè ï³ä
êåð³âíèöòâîì Ì.Ì. Ïîëüñüêîãî. Ó äàëåê³ 1978–1980 ðîêè ÿ ïðàöþâàâ ³íñïåê-
òîðîì â³ää³ëó “À” Óïðàâë³ííÿ êàðíîãî ðîçøóêó Âîðîøèëîâãðàäñüêîãî îáëâèêîí-
êîìó ³ áóâ êóðàòîðîì çà öèì íàïðÿìîì ó ï³âäåííèõ ðàéîíàõ îáëàñò³. Ìè, ìîëîä³
îïåðàòèâíèêè îáëàñíîãî ÓÊÐ, íàçèâàëè ì³æ ñîáîþ Ìèêîëó Ìèêîëàéîâè÷à ñêî-
ðî÷åíî – “Êîëÿ-Êîëÿ”. Ïðî îäèí ö³êàâèé, íà ìîþ äóìêó, âèïàäîê ³ç áóäåííîãî
æèòòÿ ëóãàíñüêèõ ñèùèê³â ³ ¿õ êåðìàíè÷à ÿ é õî÷ó ðîçïîâ³ñòè.

Âë³òêó 1980 ðîêó â Êðàñíîäîíñüêîìó ðàéîí³ ãðóïîþ ìîëîäèê³â ïðîòÿãîì
ì³ñÿöÿ áóëî ñêîºíî ê³ëüêà ç´âàëòóâàíü æ³íîê ï³ä ÷àñ í³÷íèõ ÷åðãóâàíü íà ðî-
áîò³ (íà çàë³çíè÷íèõ ïåðå¿çäàõ, íàñîñíèõ ñòàíö³ÿõ òîùî). Ñïðîáè ì³ñöåâèõ ñï³â-
ðîá³òíèê³â êàðíîãî ðîçøóêó âñòàíîâèòè çëî÷èíö³â ïîçèòèâíèõ ðåçóëüòàò³â íå äà-
ëè. Òîä³ â Êðàñíîäîí ïðèáóëà áðèãàäà îïåðàòèâíèê³â îáëàñíîãî óïðàâë³ííÿ êàðíîãî
ðîçøóêó, ÿêó î÷îëþâàâ Ì.Ì. Ïîëüñüêîé. Â³í îñîáèñòî âèâ÷àâ ìàòåð³àëè êðèì³-
íàëüíèõ ñïðàâ íåðîçêðèòèõ ç´âàëòóâàíü ³ äàâàâ äîðó÷åííÿ ÷ëåíàì áðèãàäè. Ç’ÿñó-
âàëîñÿ, ùî ï³ä ÷àñ ç´âàëòóâàííÿ æ³íêè – ÷åðãîâî¿ íàñîñíî¿ ñòàíö³¿ îäí³º¿ ç øàõò,
çëî÷èíö³ çàëèøèëè íà ì³ñö³ çëî÷èíó ñòîëîâèé í³æ, íà äåðåâ’ÿí³é ðó÷ö³ ÿêîãî
áóëî âèïàëåíî ñëîâî “ì’ÿñî”.

Äëÿ îïåðàòèâíèê³â öå áóëà âàæëèâà “çà÷³ïêà”, ÿêà äàâàëà ìîæëèâ³ñòü âèéòè
íà ñë³ä çëî÷èííîãî óãðóïîâàííÿ. Âîíè ïðèïóñòèëè, ùî í³æ ì³ã áóòè ïîöóïëåíèé
â îäí³é ³ç ì³ñüêèõ ¿äàëåíü. Ñòàëè ïåðåâ³ðÿòè êðèì³íàëüí³ ñïðàâè òà ìàòåð³àëè
ïðî â³äìîâó â ïîðóøåíí³ êðèì³íàëüíèõ ñïðàâ, äå ìàëè ì³ñöå êðàä³æêè ç ¿äàëåíü.
Íåâäîâç³ â³äøóêàëè “â³äêàçíèé ìàòåð³àë”, äå â ¿äàëüí³ îäí³º¿ ç øàõò áóâ âèêðàäåíèé
í³æ ç íàïèñîì “ì’ÿñî”. Ó ìàòåð³àëàõ çíàéøëè ³ â³äáèòêè ïàëüö³â, âèëó÷åí³ åêñïåðòîì
ï³ä ÷àñ îãëÿäó ì³ñöÿ ïîä³¿.

Òàêèì ÷èíîì, çàëèøàëîñÿ âñòàíîâèòè çëîâìèñíèêà, ÿêèé âèêðàâ í³æ ó
¿äàëüí³. Éìîâ³ðíî, â³í òàêîæ ìàâ áåçïîñåðåäí³é ñòîñóíîê ³ äî ç´âàëòóâàíü.

Äàë³ áóëî ïðèéíÿòî ð³øåííÿ äàêòèëîñêîï³þâàòè óñ³õ îñ³á, ùî ïðîæèâàëè ó
ñåëèù³, íåïîäàë³ê øàõòàðñüêî¿ ¿äàëüí³, ³ ñòîÿëè íà îïåðàòèâíîìó îáë³êó ó ðàéâ³ää³ë³,
à òàêîæ ïðîæèâàþ÷èõ òàì þíàê³â, ñõèëüíèõ äî â÷èíåííÿ çëî÷èí³â. Çàêð³ïëåíèé
çà áðèãàäîþ äîñâ³ä÷åíèé åêñïåðò-êðèì³íàë³ñò ç îáëàñíîãî óïðàâë³ííÿ ïåðåâ³ðèâ
ñîòí³ äàêòèëîêàðò ³ âðåøò³-ðåøò íà íüîãî ÷åêàëà óäà÷à: â³äáèòêè ïàëüö³â íà
äàêòèëîêàðò³ îäíîãî ç þíàê³â çá³ãëèñÿ ç â³äáèòêàìè ïàëüö³â, âèëó÷åíèõ ó ¿äàëüí³.

Ï³ä ÷àñ ïðîâåäåííÿ îáøóêó â êâàðòèð³ “Ïàò³ñîíà” – òàêèì ïð³çâèñüêîì
íàçèâàëè éîãî äðóç³, îïåðàòèâíèêè çíàéøëè â éîãî ê³ìíàò³ “çàë³çíèé” ³, ÷åñíî
êàæó÷è, íåñïîä³âàíèé äëÿ íèõ ðå÷îâèé äîêàç ïðè÷åòíîñò³ þíàêà äî â÷èíåíèõ
çëî÷èí³â. Öèì äîêàçîì áóâ çàãàëüíèé çîøèò, íà îáêëàäèíö³ ÿêîãî êðàñóâàâñÿ
íàïèñ “Äíåâíèê ïðåêðàñíî ïðîæèòûõ äíåé”. Êîëè ñèùèêè ïî÷àëè ÷èòàòè éîãî, òî
íå ïîâ³ðèëè ñâî¿ì î÷àì. Ó íüîìó Ïàò³ñîí äåíü çà äíåì äåòàëüíî îïèñóâàâ “ïðèãîäè”
¿õíüî¿ ãðóïè (6 ÷îëîâ³ê): êîëè, äå, íàä êèì â÷èíÿëè çëî÷èíè, ùî âèêðàëè, ÿê ðîç-
ïîä³ëèëè âêðàäåíå ì³æ ñîáîþ, êîãî ³ ÿê ç´âàëòóâàëè òîùî. Óñüîãî â çîøèò³ áóëî
“çàô³êñîâàíî” 56 çëî÷èííèõ åï³çîä³â (â òîìó ÷èñë³, é óãîíè ìîòîöèêë³â), â÷èíåíèõ
íå ò³ëüêè â Êðàñíîäîíñüêîìó ðàéîí³, à é ó ñóñ³äí³é Ðîñòîâñüê³é îáëàñò³ Ðîñ³éñüêî¿
Ôåäåðàö³¿.

Ö³êàâî, ùî êîëè çàòðèìàëè âàòàæêà çëî÷èííî¿ ãðóïè, ðàí³øå çàñóäæåíîãî
Õ., òî â³í ñïî÷àòêó íå âèçíàâàâ ñâîº¿ âèíè. Òîä³ Ì.Ì. Ïîëüñüêîé ïîêëàâ ïåðåä
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íèì “Äíåâíèê…” ³ çàòðèìàíèé ïî÷àâ éîãî ÷èòàòè. Ïðî÷èòàâøè ê³ëüêà ñòîð³íîê,
âàòàæîê âèñëîâèâñÿ íà àäðåñó “ïèñüìåííèêà” “ëàñêàâèìè” ñëîâàìè ³ ñêàçàâ: “Ïè-
ø³òü, ÿ âñå ðîçïîâ³ì…” [4].

Ì.Ì. Ïîëüñüêîé, íåçâàæàþ÷è íà íàïðóæåíó ïðàêòè÷íó ä³ÿëüí³ñòü, âåëèêó
óâàãó ïðèä³ëÿâ ³ íàóêîâî-äîñë³äí³é ðîáîò³. Â³í áóâ ñï³âàâòîðîì ìîíîãðàô³é “Èñ-
ïîëüçîâàíèå ïåðôîêàðò â áîðüáå ñ ïðåñòóïíîñòüþ (“Èç îïûòà ÓÎÎÏ Ëóãàíñêîé
îáë.”) (Ê., 1967), “Îïåðàöèÿ “Ïîèñê” (Ê., 1972), óêëàäà÷åì ïåðøîãî â ÑÐÑÐ
“Ñëîâàðÿ æàðãîííûõ âûðàæåíèé è ñëîâ öûãàíñêîãî ÿçûêà”, à òàêîæ àâòîðîì
ñòàòåé ó â³äîì÷îìó “Áþëëåòåíå ïî îáìåíó îïûòîì îïåðàòèâíîé ðàáîòû” ÌÂÄ
ÓÑÑÐ: “Â ðàáîòå íóæíî òâîð÷åñòâî” (1961, ¹ 2); “Ðàçáîéíîå íàïàäåíèå ðàñêðûòî
ïóòåì àãåíòóðíîé ðàçðàáîòêè” (1961, ¹ 15); “Àãåíòîì íóæíî ðóêîâîäèòü” (1962,
¹ 6), “Íåãëàñíûå ìåòîäû – èñïûòàííîå îðóæèå â áîðüáå ñ ïðåñòóïíîñòüþ” (1981,
¹ 70) òîùî [5, ñ. 773].

Áàãàòîð³÷íà íàïðóæåíà ðîáîòà â êàðíîìó ðîçøóêó ï³ä³ðâàëà ñèëè Ìèêîëè
Ìèêîëàéîâè÷à, ÿêèé íå ëþáèâ õîäèòè ïî ë³êàðÿõ. Ïîìåð â³í 11 ëèñòîïàäà 1985 ðîêó
â³ä öóêðîâîãî ä³àáåòó íà 54 ðîö³ æèòòÿ. Ç îãëÿäó íà éîãî çàñëóãè â áîðîòüá³ ç³
çëî÷èíí³ñòþ, ð³øåííÿì ñåñ³¿ Ëóãàíñüêî¿ ì³ñüêî¿ ðàäè â³ä 3 ÷åðâíÿ 1999 ðîêó îä-
í³é ç âóëèöü ì. Ëóãàíñüêà áóëî ïðèñâîºíî ³ì’ÿ ïîëêîâíèêà ì³ë³ö³¿ Ì.Ì. Ïîëüñüêîãî.
Íà ôàêóëüòåò³ êðèì³íàëüíî¿ ïîë³ö³¿ Ëóãàíñüêîãî äåðæàâíîãî óí³âåðñèòåòó âíóòð³ø-
í³õ ñïðàâ ³ì. Å.Î. Ä³äîðåíêà äëÿ â³äì³ííèê³â íàâ÷àííÿ çàñíîâàíà ïåðñîíàëüíà
ñòèïåíä³ÿ ³ìåí³ Ì.Ì. Ïîëüñüêîãî. Íà áóä³âë³ îáëàñíîãî Óïðàâë³ííÿ âíóòð³øí³õ
ñïðàâ, ó ñò³íàõ ÿêîãî ëåãåíäàðíèé ñèùèê ïðîâ³â á³ëüøå ïîëîâèíè ñâîãî æèòòÿ, íà
éîãî ÷åñòü âñòàíîâëåíî ìåìîð³àëüíó äîøêó. Ó ëóãàíñüêèõ âåòåðàí³â-îïåðàòèâíèê³â
âæå ñêëàëàñÿ òðàäèö³ÿ: ùîðîêó 5 æîâòíÿ, â Äåíü ðàäÿíñüêîãî êàðíîãî ðîçøóêó,
âîíè çáèðàþòüñÿ íà ì³ñüêîìó êëàäîâèù³ á³ëÿ ìîãèëè Ì.Ì. Ïîëüñüêîãî, ùîá
âøàíóâàòè éîãî ïàì’ÿòü [6, ñ. 635].

Íàñàìê³íåöü çàçíà÷èìî, ùî ì³ë³öåéñüêó äèíàñò³þ Ïîëüñüêèõ ïðîäîâæèâ ³
ñèí Ìèêîëè Ìèêîëàéîâè÷à – ªâãåí Ìèêîëàéîâè÷ Ïîëüñüêîé, ãåíåðàë-ìàéîð
ì³ë³ö³¿, ÿêèé óïðîäîâæ 2010–2014 ðîê³â î÷îëþâàâ Óïðàâë³ííÿ ÌÂÑ Óêðà¿íè â
Ëóãàíñüê³é îáëàñò³ [7, ñ. 18].
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POLICE COLONEL M.M. POLSKOI (1931-1985) – THE LEGEND OF THE 
CRIMINAL INVESTIGATION DEPARTMENT OF THE LUHANSK REGION 

(to the 90th birthday)

The article covers the life and investigative activity of Mykola Mykolaiovych
Polskoi – Ukrainian lawyer, investigator-practitioner, police colonel, honored employee
of the USSR Ministry of Internal Affairs, Knight of the Order of Red Star and Red
Banner of Labor and many medals, one of the most experienced operatives of the
Soviet Union, who for 22 years (!) ñhaired the Lugansk Regional Criminal Investigation
Department. For more than thirty years of service in the internal affairs bodies
Mykola Mykolaiovych revealed dozens of high-profile crimes, has trained hundreds of
detectives-professionals, many of whom, having passed the “School of Polskoho”,
became generals, heads of operational departments of the republican and Union
level.

Mykola Mikolaiovych was a detective from God, a master of undercover
investigations and operational combinations. This article provides two typical examples
of capturing two extremely dangerous murdering robbers and members of a criminal
gang of women rapists, which were carried out brilliantly under his leadership.
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M.M. Polskoi, notwithstanding his intense practical activity, paid great attention
to research work as well. He was the co-author of monographs “Use of punch cards
in the fight against crime (From the experience of the Luhansk Oblast Criminal
Police Department) (K., 1967), “Operation “Search”” (K., 1972), compiler of the first
in the USSR “Glossary of slang expressions and words of the Roma language”, as well
as author of articles in the departmental “Bulletin on the exchange of experience in
operational work” of the Ministry of Internal Affairs of the USSR: “We need creativity
in work” (1961, No. 2); “Robbery assault disclosed by means of intelligence development”
(1961, No. 15); “Agent must be managed” (1962, No. 6), “Secret methods – proven
tool in the fight against crime” (1981, No. 70) and others. [5, p. 773].

M.M. Polskoi biography has rightly occupied an honorable place in the
“International Police Encyclopedia” (Vol. 6, Kyiv, 2010) and the multi-volume edition
“Ministry of Internal Affairs of Ukraine: events, leaders, documents and materials
(1917–2017)” (Vol. 7. Kyiv, 2017).

Keywords: Polskoi M.M., criminal investigation of Lugansk region, operational
combination, fingerprinting, operational and investigative activity, history of criminal
investigation in Ukraine.

Îòðèìàíî 30.11.2021
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ÓÄÊ 342.9-053.6

Áîéêî ²âàí Âîëîäèìèðîâè÷,
ñòàðøèé íàóêîâèé ñï³âðîá³òíèê

ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID 0000-0002-1713-9098

ÏÐÀÂÎÂÅ ÐÅÃÓËÞÂÀÍÍß Ó ÑÔÅÐ² ²ÍÔÎÐÌÀÖ²ÉÍÎ¯
ÁÅÇÏÅÊÈ ÍÅÏÎÂÍÎË²ÒÍ²Õ

Ó ñòàòò³ äîñë³äæåíî ïîíÿòòÿ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òí³õ. Ðîç-
ãëÿíóòî åâîëþö³þ ïîãëÿä³â ³ äèíàì³êó çì³í ó ï³äõîäàõ íàóêîâö³â äî áàçîâî¿ äåô³í³ö³¿
³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òí³õ. Óñòàíîâëåíî, ùî ñòðóêòóðà ³íôîðìàö³éíî¿
áåçïåêè íåïîâíîë³òíüîãî º ³íôîðìàö³éíî-ïðàâîâîþ ñèñòåìîþ ñêëàäîâèõ, ÿê³ âèçíà-
÷àþòüñÿ çàêð³ïëåíèì íà íàö³îíàëüíîìó òà ì³æíàðîäíîìó ð³âíÿõ ³íôîðìàö³éíî-
ïðàâîâèì ñòàòóñîì íåïîâíîë³òíüîãî, îáñÿãîì éîãî ïðàâ ³ ñâîáîä â ³íôîðìàö³éí³é
ñôåð³, à òàêîæ ãàðàíò³ÿìè ¿õ ðåàë³çàö³¿.

Âèêëàäåíî àâòîðñüêå ïîíÿòòÿ “³íôîðìàö³éíà áåçïåêà íåïîâíîë³òí³õ”, à
òàêîæ ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿ ç óäîñêîíàëåííÿ íîðìàòèâíî-ïðà-
âîâèõ àêò³â ó ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òí³õ.

Êëþ÷îâ³ ñëîâà: ³íôîðìàö³éíà áåçïåêà, ïðàâî, íåïîâíîë³òí³, ³íôîðìàö³éí³
ïðàâà ³ ñâîáîäè, çàïîá³ãàííÿ, çàâäàííÿ øêîäè, êîíô³äåíö³éí³ñòü, çàõèñò, îðãàíè
äåðæàâè.

Ñüîãîäí³ òóðáîòà ïðî ìîëîäå ïîêîë³ííÿ áóëà é çàëèøàºòüñÿ â öåíòð³ óâàãè
êîæíî¿ äåðæàâè ñâ³òîâî¿ ñï³ëüíîòè íà êîæíîìó ³ñòîðè÷íîìó åòàï³ ¿¿ ðîçâèòêó.
Ïðè öüîìó áóäü-ÿê³ çì³íè â ïàðàäèãì³ ³ñíóâàííÿ íåîäì³ííî ïðèçâîäÿòü äî
ìîäåðí³çàö³¿ ö³ëåé ³ çàâäàíü äåðæàâè ³ ñóñï³ëüñòâà â ï³äãîòîâö³ íåïîâíîë³òí³õ äî
æèòòÿ, óáåçïå÷åííÿ ¿õ â³ä ìîæëèâèõ çàãðîç. Íåçì³ííèì äëÿ íàøî¿ äåðæàâè çàëè-
øàºòüñÿ âèçíàííÿ ëþäèíè ÿê íàéâèùî¿ ñîö³àëüíî¿ ö³ííîñò³, ùî âêàçàíî ó ñò. 3
Êîíñòèòóö³¿ Óêðà¿íè [1].

Òåìïè ðåâîëþö³éíîãî ðîçâèòêó ³íôîðìàö³éíî-êîìóí³êàö³éíèõ òà öèôðîâèõ
òåõíîëîã³é ïðèçâåëè íå ò³ëüêè äî çì³íè íàóêîâèõ êàðòèí ñâ³òó, à é äî ñóòòºâî¿
òðàíñôîðìàö³¿ ñàìîãî æèòòÿ. ßê íàñë³äîê, ëþäñòâî îïèíèëîñÿ ³ ïåðåä ïðèíöèïîâî
íîâèìè ìîæëèâîñòÿìè, ³ ïåðåä ïðèíöèïîâî íîâèìè âèêëèêàìè. Êîíñåðâàòèâíà
çà ñâîºþ ïðèðîäîþ ñèñòåìà ïðàâà â³ä÷óâàº ñóòòºâ³ ñêëàäíîù³, àäæå çà òàêèõ óìîâ
â³ä íå¿ ïîòðåáóºòüñÿ äèíàì³çì ³ çì³ùåííÿ àêöåíò³â íà ïðîãíîçóâàííÿ é óïåðåäæåííÿ
íåãàòèâíèõ ïðîÿâ³â ó ñóñï³ëüíèõ â³äíîñèíàõ. Îñîáëèâî ãîñòðî öå ïèòàííÿ ñòî¿òü
ó âèçíà÷åíí³ ïîíÿòòÿ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òí³õ.

© Boiko Ivan, 2021
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Íàóêîâå ï³ä´ðóíòÿ âêàçàíîãî íàïðÿìó ó â³ò÷èçíÿí³é íàóö³ ñêëàäàþòü
äîñë³äæåííÿ, ïðèñâÿ÷åí³ ïðàâîâîìó ñòàòóñó, çàõèñòó ïðàâ ³ ñâîáîä íåïîâíîë³òí³õ.
Çà öèì íàïðÿìîì ñë³ä â³äçíà÷èòè ïðàö³ Ì.Ð. Ãåðàñèì÷óê, Å.Â. Êîñò³íî¿, Ñ.Â. Êóø-
íàðüîâà, Î.Â. Ëèñåíêî, Î.Ñ. Ìîæàéê³íî¿, Ê. Ìóçèêàíòà, Í.Á. Íîâèöüêî¿, Í.Â. Îð-
òèíñüêî¿, Ñ. Ðåçí³÷åíêî, Î.Â. Ñèíºãóáîâà, Î.Ë. ×åðíåöüêîãî, Í.Â. Þñüê³â òà ³í.

Ñë³ä âèîêðåìèòè òàêîæ íèçêó ïðàöü, â ÿêèõ â³äîáðàæåíî ïðîáëåìó ïðîòè-
ñòîÿííÿ íåãàòèâíîìó âïëèâó ³íôîðìàö³¿ íà íåïîâíîë³òí³õ. Çà öèì íàïðÿìîì ÷è-
ìàëî çðîáëåíî òàêèìè â÷åíèìè, ÿê ². Àðòåìîâè÷, Â.². Ãàëàãàí, Â.Í. Êîâàëü÷óê,
Â.Â. Êóíèöüêèé, Î.Â. Ëèñåíêî, Ì.Î. Ìîêðÿê, Ò.Á. Ïåðåòÿòêî, ².². Ïðèïõàí,
Î.Ã. Ðàäç³ºâñüêà òà ³í. Ïîïðè çíà÷íèé ìàñèâ ïóáë³êàö³é, äîòè÷íèõ äî âèçíà÷åíî¿
íàìè ïðîáëåìè äîñë³äæåííÿ ùîäî âèçíà÷åííÿ ïîíÿòòÿ ³íôîðìàö³éíî¿ áåçïåêè
íåïîâíîë³òí³õ, àâòîðè ó ñâî¿õ ðîáîòàõ íå ïîâí³ñòþ ðîçêðèëè ö³ë³ñíå áà÷åííÿ äå-
ô³í³ö³¿. Îñê³ëüêè, âîíà íå áóëè îá’ºêòîì òåîðåòè÷íîãî äîñë³äæåííÿ, à òîìó íàðàç³
íàÿâí³ â íèõ ³äå¿, ïåðñïåêòèâí³ ïîãëÿäè íå ñèñòåìàòèçîâàí³, öå ³ çóìîâëþº àê-
òóàëüí³ñòü òà âàæëèâ³ñòü äîñë³äæåííÿ ö³º¿ ïðîáëåìè.

Ìåòîþ ñòàòò³ º ñèñòåìàòèçàö³ÿ ³ óçàãàëüíåííÿ íàóêîâèõ ïîãëÿä³â òà ï³äõîä³â
ó÷åíèõ-ïðàâíèê³â äëÿ äîñë³äæåííÿ ñóòíîñò³ ïîíÿòòÿ ³íôîðìàö³éíî¿ áåçïåêè íå-
ïîâíîë³òí³õ, à òàêîæ ôîðìóëþâàííÿ îá´ðóíòîâàíèõ ïðîïîçèö³é ç óäîñêîíàëåííÿ
íîðìàòèâíî-ïðàâîâèõ àêò³â ó ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òí³õ.

Íàòåïåð âèçíà÷åííÿ ïîíÿòòÿ ³íôîðìàö³éíî¿ áåçïåêè ì³ñòèòüñÿ â “Îñíîâíèõ
çàñàäàõ ðîçâèòêó ³íôîðìàö³éíîãî ñóñï³ëüñòâà â Óêðà¿í³ íà 2007–2015 ðîêè”, ÿê³
çàòâåðäæåíî Çàêîíîì Óêðà¿íè â³ä 9 ñ³÷íÿ 2007 ð. ¹ 537-V. Ó òåêñò³ ï³ä êëþ÷îâèì
ïîíÿòòÿì “³íôîðìàö³éíà áåçïåêà” ðîçóì³ºòüñÿ ñòàí çàõèùåíîñò³ æèòòºâî âàæëèâèõ
³íòåðåñ³â ëþäèíè, ñóñï³ëüñòâà ³ äåðæàâè, çà ÿêîãî çàïîá³ãàºòüñÿ çàâäàííÿ øêîäè
÷åðåç: íåãàòèâíèé ³íôîðìàö³éíèé âïëèâ; íåãàòèâí³ íàñë³äêè çàñòîñóâàííÿ ³íôîðìà-
ö³éíèõ òåõíîëîã³é; íåñàíêö³îíîâàíå ðîçïîâñþäæåííÿ, âèêîðèñòàííÿ ³ ïîðóøåííÿ
ö³ë³ñíîñò³, êîíô³äåíö³éíîñò³ òà äîñòóïíîñò³ ³íôîðìàö³¿ [2].

Îñíîâíèìè ïðèíöèïè çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè º: çàêîíí³ñòü,
áàëàíñ ³íòåðåñ³â îñîáè, ñóñï³ëüñòâà ³ äåðæàâè; êîìïëåêñí³ñòü; ñèñòåìí³ñòü; ³íòåãðàö³ÿ
ç ì³æíàðîäíèìè ñèñòåìàìè áåçïåêè; åêîíîì³÷íà åôåêòèâí³ñòü.

Êð³ì òîãî, íåîáõ³äíî êîíñòàòóâàòè, ùî ñüîãîäí³ íåìîæëèâî ñòâîðèòè ñèñòåìó,
çàõèñòó ³íôîðìàö³¿ ÿêî¿ íå ìîæíà áóäå çëàìàòè, îñíîâíèì ïðèíöèïîì ìîæå áóòè
ñòâîðåííÿ òàêîãî ìåõàí³çìó çàõèñòó, âàðò³ñòü çëîìó ÿêîãî áóäå äîðîæ÷îþ çà ³í-
ôîðìàö³þ, ÿêó ìîæíà îòðèìàòè. Âîäíî÷àñ çàõèñò ³íôîðìàö³¿ – öå ñóêóïí³ñòü ³í-
ôîðìàö³éíî-ïðàâîâèõ, àäì³í³ñòðàòèâíèõ, îðãàí³çàö³éíî-óïðàâë³íñüêèõ, òåõí³÷íèõ
òà ³íøèõ çàõîä³â, ùî çàáåçïå÷óþòü çáåðåæåííÿ, ö³ë³ñí³ñòü ³íôîðìàö³¿ òà íàëåæíèé
ïîðÿäîê äîñòóïó äî íå¿ íåïîâíîë³òí³õ. Òîìó äåðæàâ³ íåîáõ³äíå âïðîâàäæåííÿ
ïðîãðàìíèõ çàñîá³â áåçïåêè, ÿê³ âìîíòîâàí³ äî ñêëàäó ïðîãðàìíîãî çàáåçïå÷åííÿ
ñèñòåìè ³ º ïîòð³áíèìè äëÿ âèêîíàííÿ ôóíêö³é çàõèñòó ³íôîðìàö³éíî¿ áåçïåêè
(äàë³ – ²Á) ëþäèíè òà ãðîìàäÿíèíà, ó ò.÷. íåïîâíîë³òí³õ.

Ñüîãîäí³ âèð³øåííÿ ïðîáëåìè ²Á íåïîâíîë³òí³õ ó äåðæàâ³ ìàº çä³éñíþâàòèñÿ
øëÿõîì: 1) ñòâîðåííÿ ïîâíîôóíêö³îíàëüíî¿ ³íôîðìàö³éíî¿ ³íôðàñòðóêòóðè äåðæàâè
òà çàáåçïå÷åííÿ çàõèñòó ¿¿ êðèòè÷íèõ åëåìåíò³â; 2) ï³äâèùåííÿ ð³âíÿ êîîðäèíàö³¿
ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â ùîäî âèÿâëåííÿ, îö³íêè ³ ïðîãíîçóâàííÿ çàãðîç ²Á
íåïîâíîë³òí³õ, çàïîá³ãàííÿ òàêèì çàãðîçàì òà çàáåçïå÷åííÿ ë³êâ³äàö³¿ ¿õ íàñë³äê³â,
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çä³éñíåííÿ ì³æíàðîäíîãî ñï³âðîá³òíèöòâà ç öèõ ïèòàíü; 3) âäîñêîíàëåííÿ íîðìà-
òèâíî-ïðàâîâî¿ áàçè ùîäî çàáåçïå÷åííÿ ²Á íåïîâíîë³òí³õ, çîêðåìà çàõèñòó ³í-
ôîðìàö³éíèõ ðåñóðñ³â, ïðîòèä³¿ êîìï’þòåðí³é çëî÷èííîñò³, çàõèñòó ïåðñîíàëüíèõ
äàíèõ, à òàêîæ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ â ³íôîðìàö³éí³é ñôåð³; 4) ðîçãîðòàííÿ
òà ðîçâèòêó Íàö³îíàëüíî¿ ñèñòåìè êîíô³äåíö³éíîãî çâ’ÿçêó ÿê ñó÷àñíî¿ çàõèùåíî¿
òðàíñïîðòíî¿ îñíîâè, çäàòíî¿ ³íòåãðóâàòè òåðèòîð³àëüíî ðîçïîä³ëåí³ ³íôîðìàö³éí³
ñèñòåìè, â ÿêèõ îáðîáëÿºòüñÿ êîíô³äåíö³éíà ³íôîðìàö³ÿ ùîäî íåïîâíîë³òí³õ.

Ñë³ä çàçíà÷èòè, ùî çì³ñò äâîõ áàçîâèõ êàòåãîð³é, ÿê³ º âèçíà÷àëüíèìè äëÿ
ïðàâîâèõ îñíîâ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òíüîãî – ³íôîðìàö³éí³ ïðàâà ³
ñâîáîäè íåïîâíîë³òíüîãî, à òàêîæ ïðàâà ³ ñâîáîäè íåïîâíîë³òíüîãî â ³íôîðìàö³éíîìó
ñóñï³ëüñòâ³. Ï³ä ³íôîðìàö³éíèìè ïðàâàìè ³ ñâîáîäàìè íåîáõ³äíî ðîçóì³òè êîìïëåêñ
ïðàâ, ïîõ³äíèõ â³ä ñâîáîäè ³íôîðìàö³¿, ÿê ôóíäàìåíòàëüíîãî ïðàâà íåïîâíîë³ò-
íüîãî, äî ÿêèõ íåîáõ³äíî â³äíîñèòè: à) ³íôîðìàö³éí³ ïðàâà, ùî ïîâ’ÿçàí³ ç îñîáîþ
(îñîáèñò³ñòþ) íåïîâíîë³òíüîãî; á) ïðàâî âëàñíîñò³ íà ³íôîðìàö³þ; â) ïðàâî íà
äîñòóï äî ³íôîðìàö³¿; ã) ñâîáîäó ïîøèðåííÿ ³íôîðìàö³¿ â áóäü-ÿêèé çàêîííèé
ñïîñ³á; ´) ïðàâî íà áåçïå÷íå ³íôîðìàö³éíå ñåðåäîâèùå.

Ïðè ðîçãëÿä³ äîêòðèíàëüíèõ ï³äõîä³â äî âèçíà÷åííÿ êëþ÷îâîãî ïîíÿòòÿ
âðàõîâóºìî, ùî ä³àëåêòèêà âèâ÷åííÿ ôåíîìåíà ²Á íåïîâíîë³òí³õ ó ³íôîðìàö³éíîìó
ïðàâ³ ïðîÿâëÿºòüñÿ ó òîìó, ùî öåé íàïðÿì º â³äíîñíî íîâèì, ïðîòå ñòð³ìêî îíî-
âëþâàíèì ó çâ’ÿçêó ç ä³ºþ åêñòðàïðàâîâèõ ÷èííèê³â, òàêèì, ùî âèêëèêàº ³íòåðåñ
ó áàãàòüîõ íàóêîâö³â. ×åðåç öå âàæëèâîþ º íå ò³ëüêè ê³ëüê³ñòü ïóáë³êàö³é, à é
âèáóäîâóâàííÿ ÷³òêî îêðåñëåíî¿ ñèñòåìè çíàíü, ùî ñëóãóâàòèìå ï³ä´ðóíòÿì äëÿ
ïîäàëüøî¿ ïðàâîòâîð÷î¿ òà ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³.

Îòæå, ñó÷àñíèé åòàï ðîçâèòêó ³íôîðìàö³éíîãî ïðàâà ÿê íàóêè, ùî º íàïðÿìîì
íàóêîâèõ äîñë³äæåíü ó ñêëàä³ þðèäè÷íèõ íàóê, ÿêà âèçíà÷àº ñóñï³ëüí³ â³äíîñèíè
ñòîñîâíî ³íôîðìàö³¿ ÿê ñóñï³ëüíîãî ðåñóðñó ôóíêö³îíóâàííÿ ³íôîðìàö³éíèõ ñèñòåì,
ç ìåòîþ çàáåçïå÷åííÿ çàäîâîëåííÿ ïîòðåá, ³íòåðåñ³â ëþäèíè òà ãðîìàäÿíèíà, ó ò.÷.
íåïîâíîë³òíüîãî, ñîö³àëüíèõ ñï³ëüíîò, ñóñï³ëüñòâà, äåðæàâè, ì³æíàðîäíîãî ñï³âòîâà-
ðèñòâà. Õàðàêòåðèçóºòüñÿ òèì, ùî â ¿¿ îòî÷åíí³ àêòèâíî ðîçâèâàºòüñÿ òåîð³ÿ ³í-
ôîðìàö³éíîãî ïðàâà, äî ÿêî¿ íàëåæèòü ³ ïîíÿòòÿ ²Á íåïîâíîë³òí³õ. ̄ õ ³íñòèòóö³î-
íàëüíå îôîðìëåííÿ â³äáóâàºòüñÿ çàâäÿêè íèçö³ íàóêîâèõ äîñë³äæåíü, ÿê³ ñêëàäíî
êâàë³ô³êóâàòè çà ïîãëÿäàìè àâòîð³â ÿê îäíîòèïí³. Ó çâ’ÿçêó ç öèì, ïîñòàº ïî-
òðåáà ó âèä³ëåíí³ òèõ ôóíäàìåíòàëüíèõ êîìïîíåíò³â, ÿê³ íàáóëè óñòàëåíîñò³ òà
ìîæóòü ñëóãóâàòè ï³äâàëèíàìè äëÿ ôîðìóâàííÿ òåîðåòè÷íèõ çàñàä ùîäî âèçíà÷åííÿ
ïîíÿòòÿ ²Á íåïîâíîë³òí³õ. Ö³ëêîì ïîãîäæóºìîñÿ ç ïîçèö³ºþ Þ.Ï. Ñóðì³íà, ÿêèé
çàçíà÷àº, ùî “íàóêà ñòàº íàñò³ëüêè ñêëàäíîþ, áàãàòîìàí³òíîþ, âåëè÷íîþ, ùî ñàìà
ïåðåòâîðþºòüñÿ íà ïðåäìåò íàóêîâèõ äîñë³äæåíü” [3, ñ. 10].

Ç îãëÿäó íà çàçíà÷åíå âèùå, ïîñòàº ïîòðåáà ó âñòàíîâëåíí³ îá’ºêòíèõ ñêëàäíèê³â
²Á íåïîâíîë³òí³õ, ùî ìàþòü áóòè îõîïëåí³ ïðàâîâèì ðåãóëþâàííÿì. Çà íàøîþ êîíöåï-
ö³ºþ, òàêèé âèä ïðàâîâîãî ðåãóëþâàííÿ äîö³ëüíî íå îáìåæóâàòè ëèøå ð³âíåì îêðåìîãî
³íäèâ³äóóìà, à, ç îãëÿäó íà ñîö³àëüíèé õàðàêòåð æèòòÿ ëþäèíè, âêëþ÷èòè ð³âí³
ñóñï³ëüñòâà ³ äåðæàâè. Òîìó, íà íàøó äóìêó, îá’ºêòíèìè ñêëàäíèêàìè ²Á íåïîâíîë³òí³õ
³ç ïîçèö³é íåîáõ³äíîñò³ ³íôîðìàö³éíî-ïðàâîâîãî ðåãóëþâàííÿ âèñòóïàþòü:

• íà ð³âí³ îñîáè: 1) çàõèñò êîìïëåêñó ³íôîðìàö³éíèõ ïðàâ íåïîâíîë³òíüîãî
(ïðàâî íà ³íôîðìàö³þ; íà îñâ³òó, íà áåçïå÷íå ³íôîðìàö³éíå ñåðåäîâèùå òîùî);
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2) çàáåçïå÷åííÿ êîìïëåêñó ïðàâ ëþäèíè, ùî ïîâ’ÿçàíèé ç ï³äòðèìàííÿì àáî
ïîíîâëåííÿì ñòàòóñó îñîáèñòîñò³ â êîìóí³êàö³éíèõ ïðîöåñàõ (çàõèñò ïåðñîíàëüíèõ
äàíèõ, ÷åñò³ é ã³äíîñò³ îñîáè, çàáåçïå÷åííÿ êîíô³äåíö³éíîñò³, ïðèâàòíîñò³ òà íåäî-
òîðêàííîñò³, âêëþ÷àþ÷è îíëàéí-íåäîòîðêàíí³ñòü); 3) çä³éñíåííÿ: îáìåæåíü ó
ðåàë³çàö³¿ ïðàâà íà ³íôîðìàö³þ (çàõèñò â³ä ïîòåíö³éíèõ ³íôîðìàö³éíèõ ðèçèê³â,
ùî ìîæóòü íåãàòèâíî âïëèíóòè íà æèòòÿ, çäîðîâ’ÿ, ô³çè÷íèé, ïñèõîëîã³÷íèé, äó-
õîâíèé ðîçâèòîê íåïîâíîë³òíüîãî ÿê îñîáèñòîñò³; ä³ÿ òàºìíèö³, ó ò.÷. äåðæàâíî¿,
áàíê³âñüêî¿, ìåäè÷íî¿, òàºìíèö³ óñèíîâëåííÿ òîùî); ïðåâåíòèâíèõ ïðîô³ëàêòè÷íèõ
çàõîä³â àáî ïðèïèíåííÿ ïðàâîïîðóøåíü, â÷èíåíèõ íåïîâíîë³òí³ìè ³ ïîâ’ÿçàíèõ ç
³íôîðìàö³ºþ àáî îá’ºêòàìè ³íôîðìàö³éíî¿ ³íôðàñòðóêòóðè (çàâ³äîìî íåïðàâäèâèé
âèêëèê íåïîâíîë³òí³ì ñïåö³àëüíèõ ñëóæá); 4) ïîðóøåííÿ àâòîðñüêèõ ïðàâ; çàêëèêè
äî íåïîêîðè ïðåäñòàâíèêàì îðãàí³â äåðæàâíî¿ âëàäè; öüêóâàííÿ îäíîë³òê³â (áóë³íã,
ó ò.÷. ê³áåðáóë³íã), ñàìîâ³ëüíå âòðó÷àííÿ â ðîáîòó òåëåêîìóí³êàö³éíèõ ìåðåæ;
ðóéíàö³ÿ àïàðàòíîãî ÷è ïðîãðàìíîãî çàáåçïå÷åííÿ, ðîçïîâñþäæåííÿ êîìï’þòåðíèõ
â³ðóñ³â òîùî); 5) âñòàíîâëåííÿ é äîêàç ôàêò³â òà ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿
÷è êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ñóá’ºêò³â ³íôîðìàö³éíèõ ïðàâîâ³äíîñèí, âèííèõ
ó ïîðóøåíí³ ²Á íåïîâíîë³òí³õ, ó ò.÷. â ³íôîðìàö³éíîìó íàñèëüñòâ³;

• íà ð³âí³ ñóñï³ëüñòâà: 1) ñòâîðåííÿ íàëåæíèõ óìîâ äëÿ ðîçáóäîâè â Óê-
ðà¿í³ ³íôîðìàö³éíîãî ñóñï³ëüñòâà ç ïåðñïåêòèâîþ éîãî ïåðåðîñòàííÿ ó ñóñï³ëüí³
çíàííÿ; 2) ñòèìóëþâàííÿ áåçïå÷íî¿ òà â³äïîâ³äàëüíî¿ ³íôîðìàö³éíî¿ ïðàâîâî¿
ïîâåä³íêè ÿê ãðîìàäÿí, ó ò.÷. íåïîâíîë³òí³õ, òàê ³ ñóñï³ëüñòâà çàãàëîì, ùî âïëè-
âàº íà ôîðìóâàííÿ îñîáèñò³ñíî¿ êàðòèíè ñâ³òó íåïîâíîë³òíüî¿ îñîáè, ¿¿ ìîðàëüí³
óñòî¿; 3) ï³äíÿòòÿ àâòîðèòåòó òà ðîë³ áàòüê³â ó çä³éñíåíí³ íàëåæíîãî êîíòðîëþ çà
ïîâåä³íêîþ íåïîâíîë³òí³õ â ³íôîðìàö³éíîìó ïðîñòîð³, áàòüê³âñüêî¿ â³äïîâ³äàëü-
íîñò³ ó ðàç³ â÷èíåííÿ ¿õí³ìè íåïîâíîë³òí³ìè ä³òüìè ³íôîðìàö³éíèõ ïðàâîïîðóøåíü
ÿê àäì³í³ñòðàòèâíèõ, òàê ³ êðèì³íàëüíèõ ïðîñòóïê³â òà çëî÷èí³â.

• íà ð³âí³ äåðæàâè: 1) êîíöåïòóàëüíà òðàíñôîðìàö³ÿ íîðìàòèâíî-ïðàâîâèõ
àêò³â ç ïèòàíü ²Á ùîäî âêëþ÷åííÿ äî íèõ ìåõàí³çì³â ïðàâîâî¿ ðåàë³çàö³¿ íîðì
ïðàâà íà ð³âí³ îñîáèñòîñò³, ó ò.÷. íåïîâíîë³òíüî¿ îñîáè; 2) ñòèìóëþâàííÿ ðîçâèòêó
íàóêîâèõ, íàóêîâî-òåõí³÷íèõ äîñë³äæåíü íå ò³ëüêè â ãàëóç³ ²Á ñóñï³ëüñòâà é äåð-
æàâè, à é ùîäî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè íåïîâíîë³òíüîãî; 3) ³ìïëåìåí-
òàö³ÿ äî çàêîíîäàâñòâà íàøî¿ äåðæàâè ïðàâîâèõ íîðì, ùî â³äïîâ³äàþòü âèìîãàì
ì³æíàðîäíèõ îðãàí³çàö³é (ÎÎÍ, ÞÍÅÑÊÎ, ÞÍ²ÑÅÔ), ãàðìîí³çàö³ÿ ³íôîðìàö³é-
íîãî çàêîíîäàâñòâà Óêðà¿íè ³ç çàêîíîäàâñòâîì ªâðîïåéñüêîãî Ñîþçó â ÷àñòèí³
çàáåçïå÷åííÿ ²Á íåïîâíîë³òí³õ.

Ñë³ä çàçíà÷èòè, ùî º îáîâ’ÿçêîâèì äîòðèìàííÿ íèçêè ñòàíäàðò³â ó ñôåð³
³íôîðìàö³éíî-ïðàâîâîãî çàáåçïå÷åííÿ ²Á íåïîâíîë³òí³õ, âèçíà÷åíèõ ì³æíàðîäíèìè
çîáîâ’ÿçàííÿìè Óêðà¿íè, ùî âèïëèâàþòü ³ç îñíîâíèõ ì³æíàðîäíî-ïðàâîâèõ àêò³â,
ÿê³ Óêðà¿íà ðàòèô³êóâàëà ó ñôåð³ çàõèñòó ïðàâ ä³òåé òà íåïîâíîë³òí³õ, ñåðåä ÿêèõ:

• Êîíâåíö³ÿ ÎÎÍ ïðî ïðàâà äèòèíè, óõâàëåíà Ãåíåðàëüíîþ Àñàìáëåºþ ÎÎÍ
â³ä 20 ëèñòîïàäà 1989 ð., ðàòèô³êîâàíà Ïîñòàíîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íñüêî¿
ÐÑÐ â³ä 27.02.1991 ¹ 789-XII [4]. Ó ïîëîæåííÿõ ïðàâîâèõ íîðìè ö³º¿ Êîíâåíö³¿
ïåðåäáà÷åíî âñòàíîâëåííÿ ì³æíàðîäíèõ ñòàíäàðò³â òà íîðìè çàõèñòó ïðàâ ä³òåé òà
íåïîâíîë³òí³õ äëÿ âñ³õ äåðæàâ-ó÷àñíèöü ÎÎÍ, à ñàìå: 1) çàñòîñîâóâàòè äî ä³òåé
òà íåïîâíîë³òí³õ ó êðàéíüîìó âèïàäêó çàòðèìàííÿ, à òàêîæ íå íàïîëÿãàòè íà
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àðåøò³ ÷è óâ’ÿçíåíí³; 2) âðàõîâóâàòè òå, ùî æîäíà äèòèíà òà íåïîâíîë³òí³é: íå
ïîâèíí³ ï³ääàâàòèñÿ êàòóâàííÿì òà ³íøèì æîðñòîêèì, íåëþäñüêèì àáî ïðè-
íèæóþ÷èì ã³äí³ñòü âèäàì ïîâîäæåííÿ ÷è ïîêàðàííÿ; ìàº ïðàâî íà íåãàéíèé
äîñòóï äî ïðàâîâî¿ òà ³íøî¿ â³äïîâ³äíî¿ äîïîìîãè, à òàêîæ ïðàâî îñêàðæóâàòè çà-
êîíí³ñòü ïîçáàâëåííÿ ¿¿ âîë³ ïåðåä ñóäîì ÷è ³íøèì êîìïåòåíòíèì, íåçàëåæíèì
³ áåçñòîðîíí³ì îðãàíîì òà ïðàâî íà íåâ³äêëàäíå ïðèéíÿòòÿ íèìè ð³øåíü ùîäî
áóäü-ÿêî¿ òàêî¿ ïðîöåñóàëüíî¿ ä³¿; 3) ãóìàííî ñòàâèòèñü äî êîæíî¿ ïîçáàâëåíî¿
âîë³ äèòèíè, ó ò.÷. íåïîâíîë³òíüîãî, à òàêîæ ñòàâèòèñÿ ç ïîâàãîþ äî ã³äíîñò³ ¿¿
îñîáè ç óðàõóâàííÿì ïîòðåá ¿¿ â³êó.

Êð³ì òîãî, ó ÷èííèõ ïðàâîâèõ íîðìàõ çàçíà÷åíî¿ Êîíâåíö³¿ âêàçàíî, ùî
äåðæàâè-ó÷àñíèö³: çàáåçïå÷óþòü: ³íôîðìàö³ºþ âñ³ ïðîøàðêè ñóñï³ëüñòâà, çîêðåìà
áàòüê³â ³ ä³òåé, ùîäî çäîðîâ’ÿ ³ õàð÷óâàííÿ ä³òåé, ã³ã³ºíè, ñàí³òàð³¿ ñåðåäîâèùà
ïåðåáóâàííÿ äèòèíè ³ çàïîá³ãàííÿ íåùàñíèì âèïàäêàì, à òàêîæ äîñòóïó äî îñâ³òè
òà ï³äòðèìêè ó âèêîðèñòàíí³ öèõ çíàíü; äîñòóïí³ñòü ³íôîðìàö³¿ ³ ìàòåð³àë³â ó
ãàëóç³ îñâ³òè é ïðîôåñ³éíî¿ ï³äãîòîâêè äëÿ âñ³õ ä³òåé òà íåïîâíîë³òí³õ.

• Ì³í³ìàëüí³ ñòàíäàðòí³ ïðàâèëà Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é, ùî ñòîñóþòü-
ñÿ â³äïðàâè ïðàâîñóääÿ ùîäî íåïîâíîë³òí³õ (“Ïåê³íñüê³ ïðàâèëà”) â³ä 29 ëèñòîïàäà
1985 ð., ïðèéíÿò³ ³ ïðîãîëîøåí³ ðåçîëþö³ºþ 40/33 Ãåíåðàëüíî¿ Àñàìáëå¿
ÎÎÍ [5]. Ó ïîëîæåííÿõ ïðàâîâèõ íîðì Ì³í³ìàëüíèõ ñòàíäàðò³â ïðàâèë ÎÎÍ,
ùî ñòîñóþòüñÿ â³äïðàâè ïðàâîñóääÿ ùîäî íåïîâíîë³òí³õ, ó ìåæàõ êîæíî¿
íàö³îíàëüíî¿ þðèñäèêö³¿ ñë³ä äîêëàñòè çóñèëü äëÿ ïðèéíÿòòÿ êîìïëåêñó çàêîí³â,
ïðàâèë òà ïîëîæåíü, ùî ñòîñóþòüñÿ áåçïîñåðåäíüî íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â,
óñòàíîâàì òà îðãàíàì, äî ôóíêö³é ÿêèõ âõîäèòü â³äïðàâëåííÿ ïðàâîñóääÿ ùîäî
íåïîâíîë³òí³õ, ÿê³ ïîêëèêàí³: à) çàäîâîëüíÿòè ð³çí³ ïîòðåáè íåïîâíîë³òí³õ ïðàâî-
ïîðóøíèê³â, çàõèùàþ÷è ¿õ îñíîâí³ ïðàâà; á) çàäîâîëüíÿòè ïîòðåáè ñóñï³ëüñòâà;
â) ïðîâîäèòè â æèòòÿ òàê³ ïðàâèëà íåóõèëüíî òà îá’ºêòèâíî; â) áóäü-ÿêå ïðèïè-
íåííÿ ñïðàâè, ïîâ’ÿçàíå ç éîãî ïåðåäà÷åþ ó â³äïîâ³äí³ ãðîìàäñüê³ ÷è ³íø³ ñëóæáè,
ïîòðåáóº çãîäè íåïîâíîë³òíüîãî àáî éîãî àáî ¿¿ áàòüê³â àáî îï³êóíà, óìîâè, ùî
òàêå ð³øåííÿ ïðî ïåðåäà÷ó ñïðàâè ï³äëÿãàº ïåðåãëÿäó êîìïåòåíòíèì îðãàíîì
âëàäè íà ï³äñòàâ³ çàÿâè; ã) âñòàíîâëþâàòè â³ê êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó
ïðàâîâèõ ñèñòåìàõ, ó ÿêèõ âèçíàºòüñÿ ïîíÿòòÿ â³êó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
äëÿ íåïîâíîë³òí³õ, íèæíÿ ìåæà òàêîãî â³êó íå ïîâèííà âñòàíîâëþâàòèñÿ íà çà-
íàäòî íèçüêîìó â³êîâîìó ð³âí³, âðàõîâóþ÷è àñïåêòè åìîö³éíî¿, äóõîâíî¿ òà ³íòå-
ëåêòóàëüíî¿ çð³ëîñò³; ´) ñïðÿìîâóâàòè ñèñòåìó ïðàâîñóääÿ ùîäî íåïîâíîë³òí³õ
íàñàìïåðåä íà çàáåçïå÷åííÿ áëàãîïîëó÷÷ÿ íåïîâíîë³òíüîãî òà çàáåçïå÷åííÿ òîãî,
ùîá áóäü-ÿê³ çàõîäè âïëèâó íà íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â áóëè çàâæäè
ñï³âì³ðí³ ÿê ç îñîáëèâîñòÿìè îñîáèñòîñò³ ïðàâîïîðóøíèêà, òàê ³ ç îáñòàâèíàìè
ïðàâîïîðóøåííÿ; ä) çàáåçïå÷óâàòè ïðàâî íåïîâíîë³òíüîãî íà êîíô³äåíö³éí³ñòü
ìàº ïîâàæàòèñÿ íà âñ³õ åòàïàõ, ùîá óíèêíóòè çàïîä³ÿííÿ ¿é ÷è éîìó øêîäè ÷åðåç
íåïîòð³áíó ãëàñí³ñòü ÷è øêîäó ðåïóòàö³¿. Íå ïîâèííà ïóáë³êóâàòèñÿ æîäíà ³íôîðìà-
ö³ÿ, ÿêà ìîæå âêàçóâàòè íà îñîáó íåïîâíîë³òíüîãî çëî÷èíöÿ; å) çàáåçïå÷èòè êîí-
òàêòè ì³æ îðãàíàìè ïðàâîïîðÿäêó òà íåïîâíîë³òí³ì ïðàâîïîðóøíèêîì, ÿê³ çä³é-
ñíþþòüñÿ òàêèì ÷èíîì, ùîá ïîâàæàòè ïðàâîâèé ñòàòóñ íåïîâíîë³òíüîãî, ñïðèÿòè
äîáðîáóòó íåïîâíîë³òíüîãî òà óíèêàòè çàïîä³ÿííÿ ¿é ÷è éîìó øêîäè, ç íàëåæíèì
óðàõóâàííÿì îáñòàâèí ñïðàâè; º) ñóâîðî êîíô³äåíö³éíî çáåð³ãàòè ìàòåð³àëè ñïðàâ
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íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â, ÿê³ íå ïîâèíí³ ïåðåäàâàòèñÿ òðåò³ì îñîáàì. Äîñòóï
äî òàêèõ ìàòåð³àë³â ìàº áóòè îáìåæåíèì íàâêîëî îñ³á, ÿê³ áåçïîñåðåäíüî çàé-
ìàþòüñÿ ðîçñë³äóâàííÿì ö³º¿ ñïðàâè, àáî ³íøèõ îñ³á, ÿê³ ìàþòü â³äïîâ³äí³ ïîâíî-
âàæåííÿ òîùî.

Îòæå, Ì³í³ìàëüí³ ñòàíäàðòí³ ïðàâèëà ÎÎÍ ïîâèíí³ áóòè ñïåö³àëüíî ñôîðìó-
ëüîâàí³ òàê, ùîá âîíè ìîãëè çàñòîñîâóâàòèñÿ â ìåæàõ ð³çíèõ ïðàâîâèõ ñèñòåì ³
âîäíî÷àñ âñòàíîâëþâàòè äåÿê³ ì³í³ìàëüí³ ñòàíäàðòè ó ïîâîäæåíí³ ç íåïîâíîë³òí³ìè
ïðàâîïîðóøíèêàìè çà áóäü-ÿêîãî íàÿâíîãî âèçíà÷åííÿ íåïîâíîë³òíüîãî òà çà
áóäü-ÿêî¿ ñèñòåìè ïîâîäæåííÿ ç íåïîâíîë³òí³ì ïðàâîïîðóøíèêîì. Ïðàâèëà ó
âñ³õ âèïàäêàõ ïîâèíí³ çàñòîñîâóâàòèñÿ íåóïåðåäæåíî ³ áåç áóäü-ÿêèõ â³äì³ííîñòåé.
Íàïðèêëàä, ðàñè, êîëüîðó øê³ðè, ñòàò³, ìîâè, â³ðîñïîâ³äàííÿ, ïîë³òè÷íèõ ÷è
³íøèõ ïåðåêîíàíü, íàö³îíàëüíîãî ÷è ñîö³àëüíîãî ïîõîäæåííÿ, ìàéíîâîãî, ñòàíîâîãî
÷è ³íøîãî ñòàíîâèùà.

Ðàçîì ç òèì, ó ïðàâîâèõ íîðìàõ Êåð³âíèõ ïðèíöèï³â çàïîá³ãàííÿ çëî÷èííîñò³
ñåðåä íåïîâíîë³òí³õ Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é (Åð-Ð³ÿäñüê³ êåð³âí³ ïðèíöèïè)
â³ä 14 ãðóäíÿ 1990 ð., ïðèéíÿò³ ðåçîëþö³ºþ 45/112 Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ
[6], âêàçàíî ïðî íåîáõ³äí³ñòü äåðæàâ-ó÷àñíèöü ÎÎÍ çàîõî÷óâàòè çàñîáè ìàñîâî¿
³íôîðìàö³¿, çîêðåìà: â³äîáðàæàòè ïîçèòèâíó ðîëü ìîëîä³ ó ñóñï³ëüñòâ³; çàáåçïå-
÷óâàòè äîñòóï ìîëîäèì ëþäÿì äî ³íôîðìàö³¿ òà ìàòåð³àë³â ç íàéð³çíîìàí³òí³øèõ
íàö³îíàëüíèõ òà ì³æíàðîäíèõ äæåðåë; çâîäèòè äî ì³í³ìóìó ïîêàçó ìàòåð³àë³â íà
òåëåáà÷åíí³ òà ê³íåìàòîãðàô³, ÿê³ ïîâ’ÿçàí³ ç ïîðíîãðàô³ºþ, íàðêîòèêàìè òà
íàñèëüñòâîì, òà çîáðàæàòè íàñèëüñòâî òà åêñïëóàòàö³þ íåãàòèâíî, à òàêîæ îñîáëèâî
óíèêàòè ïîêàçó ä³òåé òà íåïîâíîë³òí³õ, æ³íîê òà îñîáèñòèõ ñòîñóíê³â ó ïðèíè-
æóâàëüí³é ã³äí³ñòü ôîðì³ òà ïðîïàãóâàòè ïðèíöèïè ð³âíîïðàâíîñò³.

Òàêèì ÷èíîì, íàìè ïðîàíàë³çîâàíî çì³ñò îñíîâíèõ ì³æíàðîäíî-ïðàâîâèõ
àêò³â ó ñôåð³ çàõèñòó ïðàâ ä³òåé òà íåïîâíîë³òí³õ, ðàòèô³êîâàíèõ Âåðõîâíîþ
Ðàäîþ Óêðà¿íè, à òàêîæ, áåðó÷è äî óâàãè îñîáëèâîñò³ íàö³îíàëüíîãî çàêîíîäàâñòâà,
íåîáõ³äíî íàãîëîñèòè, ùî ï³ä ÷àñ ðåàë³çàö³¿ çàõîä³â àäì³í³ñòðàòèâíîãî ïðèìóñó
çàáåçïå÷åííÿ ²Á íåïîâíîë³òí³õ çä³éñíþºòüñÿ â³äïîâ³äíèìè äåðæàâíèìè îðãàíàìè,
ÿê³, êð³ì çàãàëüíèõ ïðèíöèï³â ñâîº¿ ä³ÿëüíîñò³, ìàþòü äîòðèìóâàòèñü íèçêè
ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â: 1) ïð³îðèòåòó ïðàâ òà ³íòåðåñ³â íåïîâíîë³òíüîãî.
Ï³ä ÷àñ çàñòîñóâàííÿ âñ³õ çàõîä³â ùîäî ïðàâ òà ³íòåðåñ³â íåïîâíîë³òíüîãî ìàþòü
äîòðèìóâàòèñÿ â ïîâíîìó îáñÿç³ (íàïðèêëàä, ïðàâî íà çàäîâîëåííÿ ïîòðåá
íåïîâíîë³òíüîãî, ïðàâî ïîâ³äîìëåííÿ áàòüê³â àáî îñ³á, ùî ¿õ çàì³íþþòü, ïðî
çàòðèìàííÿ íåïîâíîë³òíüîãî òà ³íø³ ïðèìóñîâ³ çàõîäè, ÿê³ äî íüîãî çàñòîñîâàí³,
íåãàéíî); 2) ì³í³ìàëüíèõ ñòàíäàðò³â ïðàâèë ÎÎÍ, ùî ñòîñóþòüñÿ â³äïðàâè ïðà-
âîñóääÿ ùîäî íåïîâíîë³òí³õ (“Ïåê³íñüê³ ïðàâèëà”) â³ä 29.11.1985, ÿê³ ïåðåäáà÷àþòü
êîíô³äåíö³éí³ñòü. Òîáòî ïðàâî íåïîâíîë³òíüîãî íà êîíô³äåíö³éí³ñòü ïîâèííî
ïîâàæàòèñÿ íà âñ³õ åòàïàõ çä³éñíåííÿ ïðàâîñóääÿ äëÿ òîãî, ùîá óíèêíóòè çàïîä³ÿí-
íÿ éîìó øêîäè ÷åðåç íåïîòð³áíó ãëàñí³ñòü àáî ÷åðåç øêîäó ðåïóòàö³¿; 3) ïð³îðèòåòó
âèõîâíèõ òà çàïîá³æíèõ çàõîä³â ó ïðîòèä³¿ ïðàâîïîðóøåííÿì, â÷èíåíèì íåïîâíî-
ë³òí³ìè. Ïð³îðèòåò çàõîä³â çàãàëüíî¿ òà ³íäèâ³äóàëüíî¿ ïðîô³ëàêòèêè ç áîêó ïî-
ë³öåéñüêèõ ï³äðîçä³ë³â þâåíàëüíî¿ ïðåâåíö³¿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, é
âîäíî÷àñ çàñòîñóâàííÿ â êðàéíüîìó âèïàäêó ùîäî íåïîâíîë³òí³õ òàêèõ çàõîä³â
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àäì³í³ñòðàòèâíîãî ïðèìóñó ÿê çàòðèìàííÿ, çàñòîñóâàííÿ çàõîä³â ô³çè÷íîãî âïëèâó,
ñïåö³àëüíèõ çàõîä³â òà ³íøèõ.

Ðàçîì ç òèì, ³íôîðìàö³éíî-ïðàâîâà áåçïåêà íåïîâíîë³òíüîãî º íåâ³ä’ºìíîþ
÷àñòèíîþ ²Á ëþäèíè òà ãðîìàäÿíèíà, ó ò.÷. íåïîâíîë³òíüîãî, ÿêà ñïðÿìîâàíà íà
çàñòîñóâàííÿ ïðàâîâèõ ìåõàí³çì³â äëÿ çàõèñòó ³íôîðìàö³éíîãî ïðàâà ³ ñâîáîä
ëþäèíè óáåçïå÷åííÿ íåïîâíîë³òíüîãî â³ä íåïðèçíà÷åíî¿ äëÿ íüîãî ³íôîðìàö³¿ òà
óïåðåäæåííÿ ³íôîðìàö³éíèõ äåë³êò³â. Ñïåöèô³êà öüîãî âèäó áåçïåêè ç ïîçèö³¿
³íôîðìàö³éíîãî ïðàâà ïîëÿãàº ó ïîºäíàíí³ çàáåçïå÷óâàëüíèõ òà çàáîðîííèõ ÷è
îáìåæóâàëüíèõ çàõîä³â. Íàïðèêëàä, ðàçîì ³ç çàáåçïå÷åííÿì ïðàâà íåïîâíîë³òíüîãî
íà äîñòóï äî ³íôîðìàö³¿ âñòóïàº â ä³þ îáìåæåííÿ òàêîãî äîñòóïó ÷åðåç íàÿâí³ñòü
òàºìíèö³ (äåðæàâíî¿, áàíê³âñüêî¿, ìåäè÷íî¿, òàºìíèö³ óñèíîâëåííÿ ÷è òàºìíèö³
øòó÷íîãî çàïë³äíåííÿ â³ä äîíîðà òîùî). Îòæå, ²Á áåçïåêà íåïîâíîë³òí³õ ÿê îäèí
³ç âèä³â ²Á ò³ñíî ïîâ’ÿçàíèé ³ç òàêèìè ïðàâîâèìè êàòåãîð³ÿìè, ÿê “ïðàâîâà
êóëüòóðà”, “ïðàâîâå âèõîâàííÿ”, “ïðàâîâà ïðîñâ³òà”, “ïðàâîâà ñâ³äîì³ñòü”, “áåçïå÷íå
³íôîðìàö³éíå ñåðåäîâèùå” òîùî. Çàâäÿêè êîìïëåêñíîìó âèêîðèñòàííþ ³íôîðìà-
ö³éíî-ïðàâîâî¿ áåçïåêè ìîæëèâà ïðåâåíö³ÿ ³íôîðìàö³éíèõ äåë³êò³â, ùî â÷èíÿþòü-
ñÿ íåïîâíîë³òí³ìè.

Ñë³ä çàçíà÷èòè, ùî íàòåïåð íèçêà ôóíäàìåíòàëüíèõ ïîëîæåíü, ðîçðîáëåíèõ
Î.Î. Çîëîòàð, º ïðèíöèïîâî âàæëèâèìè äëÿ ôîðìóâàííÿ òåîð³¿ ³íôîðìàö³éíî¿
áåçïåêè îñîáè, â ò.÷. íåïîâíîë³òíüîãî. Âîäíî÷àñ, òóò º é øèðîêå ïîëå äëÿ íàóêîâî¿
äèñêóñ³¿. Îäí³ºþ ç òàêèõ ïîçèö³é º òðàêòóâàííÿ äîñë³äíèêîì ïîíÿòòÿ “³íôîðìàö³éíà
áåçïåêà ëþäèíè”, ï³ä ÿêèì ïðîïîíóºòüñÿ ðîçóì³òè: “çàõèùåí³ñòü ëþäèíè â³ä
øêîäè àáî ³íøèõ íåáàæàíèõ ðåçóëüòàò³â äëÿ ¿¿ ã³äíîñò³ òà â³ëüíîãî ðîçâèòêó, ÿê³
çàâäàþòüñÿ íåãàòèâíèìè ³íôîðìàö³éíèìè âïëèâàìè ³ ïîðóøåííÿì ¿¿ ³íôîðìàö³éíèõ
ïðàâ òà ñâîáîä, ³ ïîëÿãàº ó ãàðàíòóâàíí³ ìîæëèâîñò³ çàäîâîëåííÿ ñâî¿õ ³íôîðìàö³é-
íèõ ïîòðåá ³ ñâîáîäè ³íôîðìàö³¿, à òàêîæ ïðèÿçíîãî ³íôîðìàö³éíîãî ñåðåäîâèùà”
[7, ñ. 15].

Îòæå, Î.Î. Çîëîòàð íàäàº ïåðåâàãó íå “ñòàíó çàõèùåíîñò³”, à ñàì³é “çàõèùå-
íîñò³”, ùî ñóòòºâî ðîçøèðþº ñåìàíòè÷íå ïîëå ïîíÿòòÿ, îñê³ëüêè âêëþ÷àº â ñåáå íå
ëèøå ñòàí, à é ïðîöåñ ³ ðåçóëüòàò ä³ÿëüíîñò³. À ùå àâòîðñüêå áà÷åííÿ áàçóºòüñÿ íå íà
çãàäö³ ïðî çàãðîçè, à íà çâåðíåíí³ äî íåãàòèâíèõ ³íôîðìàö³éíèõ âïëèâ³â ³ ïîðóøåíü
³íôîðìàö³éíèõ ïðàâ ³ ñâîáîä. Ó òàêèé ñïîñ³á çàãðîçè é ðèçèêè, ùî ìàþòü âèñîêó
÷àñòîòí³ñòü óæèâàííÿ ó íàóêîâèõ äîðîáêàõ ç ïèòàíü ²Á, â äàíîìó âèïàäêó ìàþòü á³ëüø
÷³òêó êîíô³ãóðàö³þ. Îñîáëèâî âàæëèâèìè º êîìïîíåíòè, ùî íåðîçðèâíî ïîâ’ÿçàí³ ³ç
â÷åííÿì ïðî ïðàâà ³ ñâîáîäè ëþäèíè “ã³äí³ñòü”, “â³ëüíèé ðîçâèòîê”, “³íôîðìàö³éí³
ïðàâà òà ñâîáîäè”, “çàäîâîëåííÿ ³íôîðìàö³éíèõ ïîòðåá”, “ñâîáîäà ³íôîðìàö³¿”, “ïðèÿçíå
³íôîðìàö³éíå ñåðåäîâèùå”. Îäíàê íàâåäåíà äåô³í³ö³ÿ íå º âè÷åðïíîþ. Àâòîðñüêå
òëóìà÷åííÿ íå çàëèøàº ì³ñöÿ äëÿ ñóá’ºêòíî-îá’ºêòíèõ â³äíîñèí ó ÷àñòèí³ çàáåçïå÷åííÿ
ïðîãîëîøåíî¿ çàõèùåíîñò³. Íåçðîçóì³ëî, ó ÿêèé ñïîñ³á âîíà äîñÿãàºòüñÿ, çàâäÿêè
÷îìó, ÿêå ì³ñöå ïðàâà ó öèõ ïðîöåñàõ. Êð³ì òîãî, ãàðàíòóâàííÿ ìîæëèâîñòåé àáñî-
ëþòíî íå îçíà÷àº ¿õ ðåàëüíîãî âò³ëåííÿ. Àâòîð íåäîîö³íþº ðîëü ³íôîðìàö³éíî¿
áåçïåêè ó çáåðåæåíí³ æèòòÿ ³ çäîðîâ’ÿ ëþäèíè òà ãðîìàäÿíèíà (ùî º âêðàé àêòóàëüíèì
äëÿ äîñë³äæåíü ç ²Á íåïîâíîë³òí³õ), îçíà÷àþ÷è ëèøå ã³äí³ñòü òà â³ëüíèé ðîçâèòîê.

Õàðàêòåðíî, ùî ïð³îðèòåò íåãàòèâíèõ ³íôîðìàö³éíèõ âïëèâ³â ïîð³âíÿíî ³ç
çàãðîçàìè ³ ðèçèêàìè ïðèòàìàííèé ³ ³íø³é ïðåäñòàâíèö³ ÍÄ² ³íôîðìàòèêè ³
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ïðàâà ÍÀÏðÍ Óêðà¿íè – Î.Ã. Ðàäç³ºâñüê³é. Äîñë³äæóþ÷è ïðàâîâ³ çàñàäè ïðîòèä³¿
íåãàòèâíèì ³íôîðìàö³éíèì âïëèâàì íà íåïîâíîë³òí³õ â Óêðà¿í³, âîíà áåðå çà
îñíîâó çàïîçè÷åíå ç â³éñüêîâèõ íàóê âèçíà÷åííÿ, çã³äíî ç ÿêèì ²Á îñîáè º ñòàíîì
çàõèùåíîñò³ “ïñèõ³êè òà ñâ³äîìîñò³ ëþäèíè â³ä íåáåçïå÷íèõ ³íôîðìàö³éíèõ âïëèâ³â:
ìàí³ïóëþâàííÿ, äåç³íôîðìóâàííÿ, ñïîíóêàííÿ äî äåâ³àíòíî¿ ïîâåä³íêè” [8, ñ. 91].
Áåçóìîâíî, ç ïîçèö³é òåìàòè÷íî¿ ñïðÿìîâàíîñò³, äîñë³äæåííÿ âêàçàíîãî àâòîðà º
çðó÷íèì, îñê³ëüêè àêöåíòóºòüñÿ ñàìå íà íåáåçïåö³ ³íôîðìàö³éíèõ âïëèâ³â ³ç ïî-
äàëüøîþ ¿õ êîíêðåòèçàö³ºþ. Îäíàê ³ç ïîçèö³é ïðàâîâî¿ íàóêè ïîä³áíà äåô³í³ö³ÿ
íå çäàòíà çàäîâîëüíèòè ïðèíöèïè ðåëåâàíòíîñò³, îñê³ëüêè íå ì³ñòèòü æîäíîãî
íàòÿêó íà ³íôîðìàö³éíî-ïðàâîâå ðåãóëþâàííÿ ³íôîðìàö³éíèõ â³äíîñèí ó ñôåð³
²Á íåïîâíîë³òí³õ.

Çíà÷íî á³ëüøå íàì ³ìïîíóº ï³äõ³ä, çàïðîïîíîâàíèé Â.Ì. Îñòðîóõîâèì ³
Â.Â. Ïåòðèêîì. Ó÷åí³ ïðîïîíóþòü ðîçìåæîâóâàòè ðîçóì³ííÿ êëþ÷îâîãî ïîíÿòòÿ
ó âóçüêîìó ³ øèðîêîìó ñåíñ³. Âóçüêå ðîçóì³ííÿ çà ñâîºþ ñóòòþ â³äïîâ³äàº
³íôîðìàö³éíî-ïñèõîëîã³÷í³é áåçïåö³: “…ñòàí çàõèùåíîñò³ ïñèõ³êè ëþäèíè â³ä
íåãàòèâíîãî âïëèâó, ÿêèé çä³éñíþºòüñÿ øëÿõîì óïðîâàäæåííÿ äåñòðóêòèâíî¿
³íôîðìàö³¿ ó ñâ³äîì³ñòü ³ (àáî) ó ï³äñâ³äîì³ñòü ëþäèíè, ùî ïðèçâîäèòü äî íåàäåê-
âàòíîãî ñïðèéíÿòòÿ íåþ ä³éñíîñò³” [9, ñ. 136]. Øèðîêå ðîçóì³ííÿ îõîïëþº íèçêó
åëåìåíò³â, ó òîìó ÷èñë³ ð³âåíü ï³äãîòîâëåíîñò³ ëþäèíè, çà ÿêîãî óíåìîæëèâëþºòüñÿ
øê³äëèâèé âïëèâ ³íôîðìàö³éíèõ çàãðîç; çäàòí³ñòü äåðæàâè ñòâîðèòè ìîæëèâîñò³
äëÿ çàäîâîëåííÿ ïîòðåá îñîáèñòîñò³ â ³íôîðìàö³¿; çàõèùåí³ñòü ëþäèíè â³ä ³íôîð-
ìàö³éíèõ íåáåçïåê [9, ñ. 136–137]. Îòæå, ïåðåâàãîþ òàêîãî áà÷åííÿ º ïîºäíàííÿ
êîãí³òèâíî-åìîö³éíî¿ ä³ÿëüíîñò³ îêðåìîãî ñóá’ºêòà ³íôîðìàö³éíèõ â³äíîñèí ç
³ìïë³öèòíî âèñëîâëåíèìè ôóíêö³ÿìè äåðæàâè ç óïðàâë³ííÿ òà çàñòîñóâàííÿ
â³äïîâ³äíèõ òåõíîëîã³é.

Íàéá³ëüø ïðèéíÿòíèì äëÿ ôîðìóâàííÿ ö³ë³ñíî¿ òåîð³¿ çàáåçïå÷åííÿ ²Á íå-
ïîâíîë³òíüîãî íàì çäàºòüñÿ âèçíà÷åííÿ, çàïðîïîíîâàíå ó ñëîâíèêó “Ñòðàòåã³÷í³
êîìóí³êàö³¿” Ò.Â. Ïîïîâîþ ³ Â.À. Ë³ïêàíîì. Çà ¿õ ³íòåðïðåòàö³ºþ, ³íôîðìàö³éíà
áåçïåêà ëþäèíè – öå: “…ñêëàäîâà íàö³îíàëüíî¿ áåçïåêè, ñâ³äîìèé ö³ëåñïðÿìîâàíèé
âïëèâ ñóá’ºêòà óïðàâë³ííÿ íà çàãðîçè òà íåáåçïåêè, çà ÿêîãî äåðæàâíèìè òà
íåäåðæàâíèìè ³íñòèòóö³ÿìè ñòâîðþþòüñÿ íåîáõ³äí³ òà äîñòàòí³ óìîâè äëÿ ðåàë³çàö³¿
³íôîðìàö³éíèõ ïðàâ ëþäèíè” [10, c. 138]. Ñèëüíîþ ñòîðîíîþ íàâåäåíî¿ äåô³í³ö³¿
º, ïî-ïåðøå, âêàç³âêà íà íåðîçðèâíèé çâ’ÿçîê ²Á ³ç íàö³îíàëüíîþ áåçïåêîþ; ïî-
äðóãå, ðîçóì³ííÿ òîãî, ùî ²Á äîñÿãàºòüñÿ â ðåçóëüòàò³ ä³ÿëüíîñò³ ïåâíèõ ñóá’ºêò³â,
ñåðåä ÿêèõ ïðåäñòàâëåíèé ³ äåðæàâíèé, ³ íåäåðæàâíèé ñåêòîðè; ïî-òðåòº, ÷³òêî
âèçíà÷àºòüñÿ ñóòí³ñòü ³ ö³ë³ òàêî¿ ä³ÿëüíîñò³. Âèõîäÿ÷è ç öüîãî, âèíèêàþòü óñ³
ï³äñòàâè ó ïîäàëüøîìó òâîð÷î ðîçâèâàòè òàêèé âàð³àíò ³íòåðïðåòàö³¿ ïîíÿòòÿ äëÿ
íàóêîâî îá´ðóíòîâàíîãî ôîðìóâàííÿ äåô³í³ö³¿ “³íôîðìàö³éíà áåçïåêà íåïîâíî-
ë³òí³õ”.

Îòæå, çà â³äñóòíîñò³ ºäèíîãî îô³ö³éíîãî òëóìà÷åííÿ ïîíÿòòÿ ²Á íåïîâíîë³ò-
íüîãî ó ñó÷àñíèõ ïðàâîâèõ äîñë³äæåííÿõ â³äñóòí³é ºäèíèé ïîãëÿä íà ðîçóì³ííÿ
êëþ÷îâîãî ïîíÿòòÿ, ùî îáóìîâëåíî ñïåöèô³êîþ òåìàòèêè ³ çàâäàííÿìè, ÿê³ ñòîÿòü
ïåðåä ó÷åíèìè. Çàçâè÷àé óâàãà íàóêîâö³â çâåðíåíà íà ð³âåíü ²Á äåðæàâè, õî÷à º
é ïåðø³ êðîêè íà øëÿõó íàóêîâî¿ ³íòåðïðåòàö³¿ îñíîâíèõ ïîëîæåíü ²Á íåïîâíî-
ë³òíüîãî. Ïîïðè íàìàãàííÿ íàóêîâö³â íàéá³ëüø òî÷íî âñòàíîâèòè ñóòí³ñòü ïîíÿòòÿ
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“³íôîðìàö³éíà áåçïåêà îñîáèñòîñò³”, º íåîáõ³äí³ñòü âæå íà öüîìó åòàï³ ðîçãëÿäàòè
éîãî â ÿêîñò³ ðîäîâîãî ³ç ïîäàëüøîþ äèôåðåíö³àö³ºþ íà âèäè, çîêðåìà ç óðàõó-
âàííÿì óðàçëèâèõ âåðñòâ ñóñï³ëüñòâà, ÿê-îò: “³íôîðìàö³éíà áåçïåêà äèòèíè”,
“³íôîðìàö³éíà áåçïåêà íåïîâíîë³òí³õ” òîùî. Ïîä³áíà ïîçèö³ÿ çóìîâëåíà íåîáõ³ä-
í³ñòþ çàõèñòó òèõ êàòåãîð³é íàñåëåííÿ, ÿê³ ïîòðåáóþòü éîãî íàéá³ëüøå.

Âèîêðåìëåííÿ íåïîâíîë³òí³õ ó ÿêîñò³ ñàìîñò³éíî¿ êàòåãîð³¿ ó÷àñíèê³â
³íôîðìàö³éíî-ïðàâîâèõ â³äíîñèí äåòåðì³íóºòüñÿ íèçêîþ ïðè÷èí. Íàñàìïåðåä
ñë³ä ìàòè íà óâàç³ â³êîâ³, ïñèõîëîã³÷í³, ô³ç³îëîã³÷í³, ñîö³àëüíî-ïîâåä³íêîâ³ îñîáëè-
âîñò³ íåïîâíîë³òíüî¿ îñîáè, ÿêà âæå â³ä³éøëà â³ä ñïåöèô³êè ìàëîë³òí³õ, àëå ùå
íå íàáóëà ïîâíîþ ì³ðîþ ä³ºçäàòíîñò³. Íà öå íàøàðîâóþòüñÿ â³äì³ííîñò³ â³ä àíà-
ëîã³÷íèõ ïîïåðåäí³õ ïîêîë³íü, ÿê³ âèðîñòàëè çà ³íøèõ ³ñòîðè÷íèõ óìîâ, ïîçà
âïëèâîì ³íôîðìàö³éíîãî ïðîñòîðó. Ñë³ä òàêîæ óðàõîâóâàòè, ùî íà ñó÷àñíîìó
åòàï³ ïðîöåñè ïðàâîâî¿ ñîö³àë³çàö³¿ îñîáèñòîñò³, çîêðåìà ê³áåðñîö³àë³çàö³¿, ñóïðî-
âîäæóþòüñÿ ìåíòàëüíèì ïðîòèáîðñòâîì â àêñ³îëîã³÷í³é ñèñòåì³ êîîðäèíàò, âè-
ïðîáóâàííÿì íà â³ðí³ñòü îáðàíèõ ³äåîëîãåì, à òî ³ ñóòòºâèì ïîñëàáëåííÿì ìîðàëü-
íîãî “³ìóí³òåòó” ï³ä âïëèâîì ìåä³àñôåðè. Íàÿâí³ñòü ïåðâèííèõ çíàíü ó ãàëóç³
³íôîðìàö³éíèõ òåõíîëîã³é, øèðîêå ðîçïîâñþäæåííÿ ãàäæåò³â ó ïîáóò³ íåð³äêî
ï³äøòîâõóþòü íåïîâíîë³òí³õ äî ïåðøèõ ñïðîá ó÷èíåííÿ ³íôîðìàö³éíèõ ïðàâîïîðó-
øåíü, ùî ìîæå ïðèçâîäèòè äî çì³íè ñòàòóñó îñîáè â³ä ïîòåíö³éíî¿ æåðòâè øê³ä-
ëèâî¿ ³íôîðìàö³¿ äî äæåðåëà ³íôîðìàö³éíèõ çàãðîç. Ç óðàõóâàííÿì ìàñîâîãî
îõîïëåííÿ íåïîâíîë³òí³õ ³íôîðìàö³ºþ ÷åðåç ìåä³àïðîñò³ð, ñîö³àëüí³ ìåðåæ³, çàñîáè
êîìóí³êàö³¿ ïîä³áí³ ÿâèùà ìîæóòü íàáóâàòè ìàñøòàá³â ñâîºð³äíî¿ “åï³äåì³¿” ³ ïå-
ðåðîñòè ó ïðîáëåìó íà ð³âí³ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè â ö³ëîìó, ó ò.÷. âíóò-
ð³øíüî¿ áåçïåêè äåðæàâè, çîêðåìà. Âîäíî÷àñ â³äçíà÷àºòüñÿ â³äñóòí³ñòü ÿê íà
ð³âí³ îô³ö³éíîãî, òàê ³ äîêòðèíàëüíîãî ïðàâîâîãî òëóìà÷åííÿ ïîíÿòòÿ
“³íôîðìàö³éíà áåçïåêà íåïîâíîë³òíüîãî”.

Òàêèì ÷èíîì, óðàõîâóþ÷è âèêëàäåíå, ìè äîõîäèìî âèñíîâê³â:
1. Íàòåïåð, íà íàøó äóìêó, ï³ä ³íôîðìàö³éíîþ áåçïåêîþ íåïîâíîë³òí³õ ñë³ä

ðîçóì³òè ñèñòåìó ³íôîðìàö³éíî-ïðàâîâèõ, àäì³í³ñòðàòèâíèõ, îðãàí³çàö³éíî-
óïðàâë³íñüêèõ, òåõíîëîã³÷íèõ ³ ïñèõîëîãî-ïåäàãîã³÷íèõ çàñîá³â âïëèâó íà çàãðîçè
é íåáåçïåêè ùîäî ñòàíó çàõèùåíîñò³ æèòòºâî âàæëèâèõ ³íòåðåñ³â îñîáè, ÿêà çíàõî-
äèòüñÿ íà åòàï³ ñâîº¿ ñîö³àë³çàö³¿ é íåïîâíî¿ ä³ºçäàòíîñò³, äëÿ çàïîá³ãàííÿ çàâäàííÿ
¿é øêîäè â³ä íåãàòèâíîãî âïëèâó ³íôîðìàö³éíîãî ñåðåäîâèùà, íåñàíêö³îíîâàíîãî
ðîçïîâñþäæåííÿ, âèêîðèñòàííÿ ³ ïîðóøåííÿ ö³ë³ñíîñò³, êîíô³äåíö³éíîñò³ òà äîñòóï-
íîñò³ ³íôîðìàö³¿ äëÿ çàáåçïå÷åííÿ â³äïîâ³äíèìè äåðæàâíèìè îðãàíàìè íåîáõ³äíèõ
òà äîñòàòí³õ óìîâ äëÿ ðåàë³çàö³¿ ³íôîðìàö³éíèõ ïðàâ ³ ñâîáîä íåïîâíîë³òí³õ, à òà-
êîæ ïðàâ ³ ñâîáîä íåïîâíîë³òí³õ â ³íôîðìàö³éíîìó ñóñï³ëüñòâ³.

2. Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè íåîáõ³äíî âèäàòè ðîçïîðÿäæåííÿ ïðî óòâîðåííÿ
íåçàëåæíîãî îðãàíó, óïîâíîâàæåíîãî ç ³íôîðìàö³éíî¿ áåçïåêè ä³òåé òà íåïîâíî-
ë³òí³õ, ä³ÿëüí³ñòü ÿêîãî ìàº áóòè ñïðÿìîâàíà íà ðåàë³çàö³þ ïîë³òèêè äåðæàâè
ùîäî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ä³òåé òà íåïîâíîë³òí³õ, çàõèñò ¿õ ïðàâ
³ ñâîáîä â ³íôîðìàö³éí³é ñôåð³, çîêðåìà, ïðàâà íà äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿
òà çàõèñò ïåðñîíàëüíèõ äàíèõ òîùî.
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LEGAL REGULATION IN THE FIELD OF INFORMATION
SECURITY OF MINORS

Research article examines the concept of an information security of minors as a
state of protection of vital interests of minors, in which the prevention of harm to him
through the negative information impact. The evolution of views and the dynamics
of changes in the approaches of scientists to the basic definition of information
security of minors are considered.

A number of studies have been singled out, which reflect the problem of the
negative impact of information on minors. Despite the considerable number of
publications related to the issue we have identified, the authors in their study have
not fully revealed a holistic vision of the definition.

Determinants for the legal basis of information security of a minor are the
content of two basic categories, which consist of information rights and freedoms of
a minor, as well as the rights and freedoms of a minor in the informational society.
It has been established that the structure of information security of a minor as a set
of administrative-legal, organizational-administrative, technological, psychological-
pedagogical (element of which is cybersecurity of a minor) is an information-legal
system of the components determined by national and international information and
legal status of a minor. The scope of his rights and freedoms in the information sphere,
as well as guarantees of their implementation.

The content of the main international legal acts in the field of protection of the
rights of children and minors, ratified by the Verkhovna Rada of Ukraine, has been
analyzed.

It has been determined that informational rights and freedoms of minors are a
set of rights derived from freedom of information as a fundamental right of a minor,
which includes: 1) information rights related to the person (identity) of a minor; 2)
ownership of information; 3) the right to access information; 4) freedom to disseminate
information in any lawful manner; 5) the right to a secure information environment.
It has been found out that the information security of a minor is both a state and a
process, as it is an integral part of life, in which the minor is constantly under the
influence of specific information influences. Currently, different categories of minors
are in different conditions regarding the possibility of exercising their rights and
freedoms in the information sphere, which determines their degree of protection in
the information society, types and intensity of dangers that threaten them.
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The author’s concept of “information security of minors” is stated, and also the
substantiated suggestions on the perfection of normative-legal acts in the field of
information security of minors are formulated.

Keywords: information security, law, minors, information rights and freedoms,
prevention, harm, confidentiality, protection, state bodies.
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êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò, çàñòóïíèê çàâ³äóâà÷à êàôåäðè
 Íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà ³ì. Âîëîäèìèðà Âåëèêîãî
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ì. Êè¿â, Óêðà¿íà,
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Çàðîñèëî Âîëîäèìèð Îëåêñ³éîâè÷,
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Íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà ³ì. Âîëîäèìèðà Âåëèêîãî
Ì³æðåã³îíàëüíî¿ àêàäåì³¿ óïðàâë³ííÿ ïåðñîíàëîì

ì. Êè¿â, Óêðà¿íà

ÎÁ’ªÊÒÈÂÍÀ ÑÒÎÐÎÍÀ ÏÎÃÐÎÇÈ ÀÁÎ ÍÀÑÈËÜÑÒÂÀ
ÙÎÄÎ ÆÓÐÍÀË²ÑÒÀ

Ó ñòàòò³, âðàõîâóþ÷è ãëîáàëüí³ çì³íè, ùî â³äáóâàþòüñÿ îñòàíí³ì ÷àñîì â
Óêðà¿í³, ðîçêðèâàºòüñÿ, ùî çàõèñò æóðíàë³ñò³â â³ä íàñèëüñòâà º îäíèì ³ç ïð³îðè-
òåòíèõ íàïðÿì³â äåðæàâíî¿ ïîë³òèêè.

Çàóâàæóºòüñÿ, ùî ôîðìè ïðîÿâó ïîãðîçè ìîæóòü áóòè ð³çíîìàí³òíèìè,
òîáòî ç âèêîðèñòàííÿì òåõí³÷íèõ çàñîá³â, çáðî¿ àáî ç äîïîìîãîþ ñë³â òà ëèñò³â.

Çàïðîïîíîâàíî äîïîâíèòè ñêëàäè çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 345-1 ÊÊ Óêðà¿íè,
øëÿõîì êðèì³íàë³çàö³¿ ä³ÿíü ó âèãëÿä³ ìîðäóâàííÿ òà êàòóâàííÿ, êð³ì òîãî, çì³-
íèòè íàçâó ñòàòò³ òà âèêëàñòè ¿¿ â òàê³é ðåäàêö³¿: “Íàñèëüñòâî ùîäî æóðíàë³ñòà,
éîãî áëèçüêèõ ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿”.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, ïîãðîçà, íàñèëüñòâî, æóðíà-
ë³ñò, áëèçüê³ ðîäè÷³, ÷ëåíè ñ³ì’¿, çàêîííà ïðîôåñ³éíà ä³ÿëüí³ñòü, çàñîáè ìàñîâî¿ ³í-
ôîðìàö³¿.

Îá’ºêòèâíó ñòîðîíó ñêëàäó çëî÷èíó óòâîðþþòü éîãî çîâí³øí³ îçíàêè (çîâí³ø-
íº âèðàæåííÿ), âñòàíîâëåí³ çàêîíîì ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü. Öå ò³
îçíàêè, ó ÿêèõ ïðîÿâëÿºòüñÿ çîâí³ ïðîöåñ ó÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íîãî
ä³ÿííÿ, ³ ÿê³ â³äïîâ³äàþòü íà çàïèòàííÿ: ÿê áóëî â÷èíåíî çëî÷èí?

Çâàæàþ÷è íà êîíñòðóêö³þ ñò. 345-1 ÊÊ Óêðà¿íè, ñë³ä çàçíà÷èòè, ùî ÷àñòèíà
ïåðøà çà ñòóïåíåì ñóñï³ëüíî¿ íåáåçïå÷íîñò³ º îñíîâíèì ñêëàäîì çëî÷èíó, à çà
êîíñòðóêö³ºþ îá’ºêòèâíî¿ ñòîðîíè âèçíà÷åíî ÿê çëî÷èí ç ôîðìàëüíèì ñêëàäîì.
Ó ÷àñòèí³ ïåðø³é çàçíà÷åíî¿ ñòàòò³ çàêîíîäàâåöü îïèñóº ñóñï³ëüíî íåáåçïå÷íå
ä³ÿííÿ, à òàê³ îçíàêè, ÿê ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè, ïðè÷èííèé çâ’ÿçîê, º
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ôàêóëüòàòèâíèìè. ×àñòèíè 2 òà 3 º òàêîæ îñíîâíèìè ñêëàäàìè çëî÷èí³â ç ìàòå-
ð³àëüíèì ñêëàäîì, îáîâ’ÿçêîâèìè îçíàêàìè ÿêèõ º ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ,
ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè òà ïðè÷èííî-íàñë³äêîâèé çâ’ÿçîê ì³æ íèìè. ×àñòèíà
4 çà ñòóïåíåì ñóñï³ëüíî¿ íåáåçïå÷íîñò³ º êâàë³ô³êîâàíèì ñêëàäîì çëî÷èíó òà çà
îáîâ’ÿçêîâèìè îçíàêàìè îá’ºêòèâíî¿ ñòîðîíè (íå ôîðìàìè ïðîÿâó, à îçíàêàìè)
çá³ãàþòüñÿ ç ÷. 1–3 ñò. 345-1 ÊÊ Óêðà¿íè, àëå â÷èíÿþòüñÿ îðãàí³çîâàíîþ ãðóïîþ.

Îêðåìèì ïèòàííÿì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ñâîáîäè
ñëîâà òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³ æóðíàë³ñò³â â Óêðà¿í³ ó äîêòðèí³ êðèì³íàëüíîãî
ïðàâà ïðèä³ëÿëàñÿ ïåâíà óâàãà â ðîáîòàõ òàêèõ ó÷åíèõ, ÿê Ï.Ï. Àíäðóøêî,
ß.Ñ. Áåçïàëà, Ï.Ñ. Áåðç³í, Ð.Â. Âåðåøà, Í.Î. Ãóòîðîâà, Î.Î. Æèòíèé, Î.Ì. Êî-
ñòåíêî, Î.Â. Êðàñèëüíèêîâà, Í.Â. Êóøàêîâà, Î.Ì. Ëèòâèíîâ, Ñ.ß. Ëèõîâà,
À.². Ìàðóùàê, Â.². Ïàâëèê³âñüêèé, Þ.Ñ. Ïåñòåðºâà, Â.². Òþòþã³í, Î.Ì. Õðàì-
öîâ, Ï.Â. Õðÿï³íñüêèé, À.Ì. ßùåíêî.

Ïèòàííÿ, ÿê³ ðîçãëÿäàëè àâòîðè â öèõ ïðàöÿõ, áóëè ïðèñâÿ÷åí³ íàóêîâèì
ïîçèö³ÿì ùîäî äîñë³äæåííÿ îçíàê ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñò. 171 ÊÊ
Óêðà¿íè, àáî ðîçêðèòî ïèòàííÿ êâàë³ô³êàö³¿ îêðåìèõ âèä³â çëî÷èí³â, à ùî ñòî-
ñóºòüñÿ îá’ºêòèâíî¿ ñòîðîíè ñêëàä³â çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 345-1 ÊÊ Óêðà¿íè,
ó çàçíà÷åíèõ äîñë³äæåííÿ ðîçêðèòî íå áóëî.

Ç îãëÿäó íà âèêëàäåíå âèùå, ìåòîþ ñòàòò³ º äîñë³äæåííÿ ïèòàíü îá’ºêòèâíî¿
ñòîðîíè ïîãðîçè àáî íàñèëüñòâà ùîäî æóðíàë³ñòà.

Ôîðìàìè ïðîÿâó îá’ºêòèâíî¿ ñòîðîíè çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 345-1 ÊÊ
Óêðà¿íè, º: 1) ïîãðîçà âáèâñòâîì (÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè); 2) ïîãðîçà íàñèëü-
ñòâîì (÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè); 3) ïîãðîçè çíèùåííÿ ÷è ïîøêîäæåííÿ ìàéíà
(÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè); 4) çààâäàííÿ ïîáî¿â (÷. 2 ñò. 345-1 ÊÊ Óêðà¿íè);
5) çàïîä³ÿííÿ ëåãêîãî ò³ëåñíîãî óøêîäæåííÿ (÷. 2 ñò. 345-1 ÊÊ Óêðà¿íè);
6) çàïîä³ÿííÿ ñåðåäíüî¿ òÿæêîñò³ ò³ëåñíîãî óøêîäæåííÿ (÷. 2 ñò. 345-1 ÊÊ Óêðà¿íè);
7) çàïîä³ÿííÿ òÿæêîãî ò³ëåñíîãî óøêîäæåííÿ (÷. 3 ñò. 345-1 ÊÊ Óêðà¿íè).
Îá’ºêòèâíà ñòîðîíà ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè ïðîÿâëÿºòüñÿ â òàêèõ ôîðìàõ:
1) ïîãðîçà âáèâñòâîì; 2) ïîãðîçà íàñèëüñòâîì; 3) ïîãðîçà çíèùåííÿì ÷è
ïîøêîäæåííÿì ìàéíà.

Ðîçãëÿíåìî îêðåìî êîæíó ³ç çàçíà÷åíèõ ôîðì ïðîÿâó îá’ºêòèâíî¿ ñòîðîíè
çëî÷èí³â, ïåðåäáà÷åíèõ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè. Çàêîíîäàâåöü, ïåðåäáà÷èâ ó
çì³ñò³ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè òàê³ âèäè ïîãðîçè, ùî ïîñÿãàº íà áåçïåêó íàé-
á³ëüø âàæëèâèõ êîíñòèòóö³éíèõ ïðàâ æóðíàë³ñòà – ïðàâî íà æèòòÿ, íà îñîáèñòó
íåäîòîðêàíí³ñòü, íà íåïîðóøí³ñòü ïðàâà ïðèâàòíî¿ âëàñíîñò³.

Íà ñüîãîäí³ îäíèì ³ç íàéïîøèðåí³øèõ îö³íî÷íèõ ïîíÿòü ó ÊÊ Óêðà¿íè º
“ïîãðîçà”. Çä³éñíþþ÷è êîìïëåêñíèé àíàë³ç ïîãðîçè ùîäî æóðíàë³ñòà, íåîáõ³äíî
çâåðíóòè óâàãó íà çì³ñò ïîãðîçè, ¿¿ õàðàêòåðí³ îçíàêè òà ñï³ââ³äíîøåííÿ ç ïîíÿòòÿì
ïñèõ³÷íîãî íàñèëüñòâà.

Ó ñèñòåì³ Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè ïåðåäáà÷åíî áëèçüêî 30 ñòàòåé, ó
ÿêèõ ïîãðîçà º êîíñòðóêòèâíîþ àáî êâàë³ô³êóþ÷îþ îçíàêîþ. Ó íàøîìó âèïàäêó
âêàçàíà îá’ºêòèâíà îçíàêà óòâîðþº ñàìîñò³éíèé ñêëàä çëî÷èíó. Çì³ñò ïîíÿòòÿ
“ïîãðîçà” â åòèìîëîã³÷íîìó ñåíñ³ âèçíà÷àºòüñÿ ñëîâíèêàìè ÿê ëÿêàííÿ ïîìñòîþ,
êàðîþ; îá³öÿíêà çàïîä³ÿòè ÿêå-íåáóäü çëî, íåïðèºìí³ñòü; çàëÿêóâàííÿ [13,
ñ. 486–487]; ðîáèòè ïîãðîæóþ÷èé æåñò; ïîïåðåäæóâàòè ç ïîãðîçîþ; ïåðåäáà÷àòè



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/

  © Bortnók Valentyn, Bondarchuk Anna, Zarosylo Volodymyr, 2021 
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).4

36

ùî-íåáóäü ïîãàíå, íåáåçïå÷íå; ïîïåðåäæàòè ïðî ùî-íåáóäü íåáåçïå÷íå [13, ñ.
146]; îäèí ³ç âèä³â ïñèõ³÷íîãî íàñèëüñòâà íàä îñîáîþ; âèêîíóº ïåðåâàæíî ôóíêö³þ
ïðèìóøóâàííÿ [22]; ïîãðîçà ìàº ñâ³é ïðîÿâ ó ôîðì³ ì³ì³êè ÷è ïåâíèõ æåñò³â, à
òàêoæ øëÿõîì çàëÿêóâàííÿ âîãíåïàëüíîþ ÷è õîëîäíîþ çáðîºþ òîùî: ìåòà ïîãðîçè
çàâäàòè øêîäè ñóñï³ëüñòâó ÷è îñîá³: [22] ³íòåðåñàì àáî îêðåìèì îñîáàì [22]. Íà-
âåäåí³ âèçíà÷åííÿ äåùî ð³çíÿòüñÿ ì³æ ñîáîþ, îäíàê â³äì³ííîñò³ íå º ñóòòºâèìè.

Ðîçá³æíîñò³ ùîäî òëóìà÷åííÿ ïîãðîçè ³ñíóþòü ³ â äîêòðèí³ êðèì³íàëüíîãî
ïðàâà. Òàê, îäí³ àâòîðè ââàæàþòü, ùî ïîãðîçà º ïðèìóñîì [20, ñ. 4]. ²íø³ ï³ä ïî-
ãðîçîþ ðîçóì³þòü çàëÿêóâàííÿ [1, ñ. 31]. ²íîä³ â÷åí³ ðîçóì³þòü ïîãðîçó ÿê ð³çí³
ôîðìè ïñèõ³÷íîãî íàñèëüñòâà [19, ñ. 23], [5, ñ. 67], [15, ñ. 199], [17, ñ. 150]. Íåçâà-
æàþ÷è íà çîâí³øí³ ðîçõîäæåííÿ ó âèçíà÷åííÿõ ïîãðîçè, çà çì³ñòîì âîíè ìàéæå
ïîä³áí³.

Çàãàëîì ó êðèì³íàëüíîìó ïðàâ³ Óêðà¿íè ïîãðîçè – öå ïñèõ³÷íå íàñèëüñòâî
íàä îñîáîþ. Ð.À. Ëåâåðòîâà çàçíà÷àº, ùî â³äíîñíî ïîòåðï³ëîãî: “Ïñèõ³÷íå íàñèëüñò-
âî – öå óñòðàø³ííÿ ïîòåðï³ëîãî, òîáòî ñóñï³ëüíî íåáåçïå÷íèé ïðèìóñîâèé âïëèâ
íà éîãî ïñèõ³êó, ÿêå ïðîÿâëÿºòüñÿ â ïîãðîç³ ñïðè÷èíèòè ÿêó-íåáóäü øêîäó ñàìîìó
ïîòåðï³ëîìó àáî éîãî áëèçüêèì” [6, ñ. 14]. Ì.². Ïàíîâ ï³ä ïñèõ³÷íèì íàñèëüñòâîì
ó âóçüêîìó (âëàñíîìó) ñåíñ³ ðîçóì³º ñóñï³ëüíî íåáåçïå÷íèé âïëèâ íà ïñèõ³÷íó
ñôåðó (ï³äñòðóêòóðó) ëþäèíè, ùî º îñòàòî÷íîþ ìåòîþ ä³é âèííîãî, à ó øèðîêîìó
ñåíñ³ – ð³çí³ ñïîñîáè âïëèâó íà ïñèõ³êó ëþäèíè ç ìåòîþ ïðèãí³÷åííÿ âîë³ ïîòåð-
ï³ëîãî ³ ïðèìóøóâàííÿ éîãî äî ïåâíî¿ àêòèâíî¿ ÷è ïàñèâíî¿ ïîâåä³íêè [21, ñ. 27].

Ó ï. 8 ÏÏÂÑ “Ïðî ñóäîâó ïðàêòèêó ó ñïðàâàõ ïðî ïåðåâèùåííÿ âëàäè àáî
ñëóæáîâèõ ïîâíîâàæåíü” â³ä 26.12.2003 ¹ 15 çàçíà÷àºòüñÿ, ùî ïñèõ³÷íå íàñèëüñòâî
ïîëÿãàº â ðåàëüí³é ïîãðîç³ çàïîä³ÿííÿ ô³çè÷íîãî íàñèëüñòâà ùîäî ïîòåðï³ëîãî
÷è éîãî áëèçüêèõ [16].

Ùî ñòîñóºòüñÿ ôîðì ïðîÿâó ïîãðîçè, òî âîíà ìîæå áóòè ð³çíîìàí³òíîþ,
òîáòî ç âèêîðèñòàííÿì òåõí³÷íèõ çàñîá³â, çáðî¿ àáî çà äîïîìîãîþ ñë³â òà ëèñò³â.
Êð³ì òîãî, âèííèé ìîæå ïîãðîæóâàòè ðîçïðàâîþ íàä áëèçüêèìè ïîòåðï³ëîãî, à
òàêîæ çíèùåííÿì éîãî ìàéíà [15]. Òàêå îòîòîæíåííÿ çâóæóº çì³ñò ïñèõ³÷íîãî
íàñèëüñòâà, òîìó, íà íàøó äóìêó, á³ëüø ïðèéíÿòíèì º ï³äõ³ä, çà ÿêîãî ïîíÿòòÿ
ïñèõ³÷íîãî íàñèëüñòâà òà ïîãðîçè ñï³ââ³äíîñÿòüñÿ ÿê ö³ëå ³ ÷àñòèíà. Îáîâ’ÿçêîâîþ
îçíàêîþ º óñâ³äîìëåííÿ òîãî, ùî ñâî¿ìè ä³ÿìè â³í âèêëèêàº ó æåðòâè ñòðàõ òà
ïåðåëÿê. Ïîãðîçà ÿê îçíàêà îá’ºêòèâíî¿ ñòîðîíè ñêëàä³â çëî÷èí³â, ïåðåäáà÷åíèõ
÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, ìîæå áóòè ôîðìîþ âèÿâëåííÿ óìèñëó, ³ ïðè öüîìó
âîíà ïîâèííà âèçíàâàòèñÿ êðèì³íàëüíî êàðàíîþ, áî ïîä³áíèìè ä³ÿìè çàâäàºòüñÿ
øêîäà îõîðîíþâàíèì çàêîíîì ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü â³äíîñèíàì. Ó
ìåæàõ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè â³äïîâ³äàëüí³ñòü ïåðåäáà÷åíà ³ çà ïîãðîçó ÿê âèä
ïñèõ³÷íîãî íàñèëüñòâà, ³ çà ïîãðîçó ÿê ôîðìó âèÿâëåííÿ óìèñëó.

Õàðàêòåðèçóþ÷è ñòàâëåííÿ ïîòåðï³ëîãî äî ïîãðîç, Þ.². Ëÿïóíîâ çàçíà÷àº,
ùî “ïîãðîçà ïîâèííà ñïðèéìàòèñÿ ÿê ðåàëüíà, íàâ³òü ÿêùî âèííèé ³ íå ìàâ íà-
ì³ðó ðåàë³çóâàòè ¿¿”. Îá´ðóíòîâóþ÷è òàêó ïîçèö³þ, â³í ñòâåðäæóº, ùî ïîãðîçà
ïîâèííà áóòè êîíêðåòíîþ ³ ä³éñíîþ, òîáòî òàêîþ, ÿêà ìîæå áóòè ïðèâåäåíà ó
âèêîíàííÿ [7, ñ. 37]. Íà îçíàö³ ðåàëüíîñò³ ïîãðîçè òàêîæ íàãîëîøóº Î.Ë. Ãóðòî-
âåíêî, ï³äêðåñëþºìî, ùî ôîðìàëüíå òëóìà÷åííÿ ïîãðîçè áåç îçíàêè ðåàëüíîñò³ ¿¿
ñïðèéíÿòòÿ íå â³äïîâ³äàº ïåðåäáà÷åíîìó ÷. 1 ñò. 11 ÊÊ Óêðà¿íè âèçíà÷åííþ çëî-
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÷èíó ÿê ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ. Î.Ë. Ãóðòîâåíêî ïðîïîíóº â óñ³õ âèïàäêàõ
âèêîðèñòàííÿ ó ÊÊ Óêðà¿íè ïîíÿòòÿ “ïîãðîçà” òëóìà÷èòè òàêó ÿê ðåàëüíó ³ íå
âäàâàòèñÿ äî çàçíà÷åíîãî ôîðìàëüíîãî òëóìà÷åííÿ [2, ñ. 50].

Íàòîì³ñòü, ó ï. 10 ÏÏÂÑ “Ïðî çàñòîñóâàííÿ ñóäàìè çàêîíîäàâñòâà, ùî ïå-
ðåäáà÷àº â³äïîâ³äàëüí³ñòü çà ïîñÿãàííÿ íà æèòòÿ, çäîðîâ’ÿ, ã³äí³ñòü òà âëàñí³ñòü
ñóää³â ³ ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â” â³ä 26.06.1992 ð. ¹ 8 íàãîëîøåíî
íà òîìó, ùî äëÿ êâàë³ô³êàö³¿ ä³é çà ÷. 1 ñò. 345 ÊÊ Óêðà¿íè íàÿâí³ñòü ðåàëüíèõ
ï³äñòàâ ïîáîþâàííÿ ïîòåðï³ëèì âèêîíàííÿ ïîãðîç íå º îáîâ’ÿçêîâîþ [15].

Âàðòî çâåðíóòè óâàãó, ùî ïîãðîç³ æóðíàë³ñòó âëàñòèâèé âèùèé ð³âåíü ñóñ-
ï³ëüíî¿ íåáåçïåêè, îñê³ëüêè ä³ÿííÿ çàâäàº øêîäè íå ëèøå îñîá³, à é ³íòåðåñàì
ñóñï³ëüñòâà. Øëÿõîì íåïðàâîì³ðíîãî âïëèâó íà æóðíàë³ñòà âèííèé ïðàãíå äîñÿãòè
ó âêàçàíèõ â³äíîñèíàõ ñâîº¿ ñóñï³ëüíî íåáåçïå÷íî¿ ìåòè, ùî âèçíà÷àºòüñÿ ïåâíèìè
ìîòèâàìè, ÿê, íàïðèêëàä: ïðîòèä³ÿ æóðíàë³ñòó, âïëèâ íà éîãî ä³ÿëüí³ñòü, ïîìñòà
çà éîãî ä³ÿëüí³ñòü òîùî. Â³äñóòí³ñòü âêàç³âêè íà íàÿâí³ñòü ðåàëüíèõ ï³äñòàâ
ïîáîþâàòèñü çä³éñíåííÿ ïîãðîçè â ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè çóìîâëåíå òèì, ùî
íà â³äì³íó â³ä ñò. 129 ÊÊ Óêðà¿íè âîíà çàõèùàº îñîáó, ÿêà çä³éñíþº æóðíàë³ñòñüêó
ä³ÿëüí³ñòü. Óâàæàºòüñÿ, ùî ïåðåðàõîâàí³ â ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè ïîãðîçè ïî-
ñÿãàþòü íà íîðìàëüíó çàêîííó ïðîôåñ³éíó ä³ÿëüí³ñòü æóðíàë³ñòà, çàêîíîäàâåöü
ïåðåäáà÷èâ â³äïîâ³äàëüí³ñòü çà íèõ íåçàëåæíî â³ä òîãî, íàñê³ëüêè âîíè ðåàëüí³.
Öèì íàãîëîøåíî íà ïîñèëåíîìó çàõèñò³ îñ³á, ñàìå ó çâ’ÿçêó ç³ çä³éñíåííÿì æóð-
íàë³ñòîì çàêîííî¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³.

Ùî ñòîñóºòüñÿ îçíàê ïîãðîçè, òî, àíàë³çóþ÷è ïîãëÿäè ð³çíèõ ó÷åíèõ, ìîæëèâî
ïîä³ëÿòè ¿õ íà çàãàëüí³ òà îñîáëèâ³. Äî çàãàëüíèõ, íà ¿õ äóìêó, ìîæíà â³äíåñòè
ñàìå ô³çè÷íå íàñèëüñòâî, çàëÿêóâàííÿ ïîòåðï³ëîãî, ïîãðîçó çä³éñíèòè íàñèëüñòâî
òîùî, à îñîáëèâ³ îçíàêè ïîãðîçè – íàñê³ëüêè ðåàëüíîþ º öÿ ïîãðîçà, êîëè ïðà-
âîïîðóøíèê çáèðàºòüñÿ ðåàë³çóâàòè ïîãðîçó ³ íàñê³ëüêè ³íòåíñèâíîþ º öÿ ïîãðîçà
[13, ñ. 33], [1, ñ. 32]. Î.². Êîðîñòèëüîâ ñïðàâåäëèâî ââàæàº, ùî çì³ñò ïîíÿòòÿ
“ïîãðîçà” äàº ï³äñòàâè çðîáèòè âèñíîâîê ïðî òå, ùî ïîãðîçà ì³ñòèòü ó ñîá³ íåáåçïåêó
ÿê ðåàëüíó ìîæëèâ³ñòü ¿¿ çä³éñíåííÿ [4, ñ. 37].

Îçíàêàìè ïîãðîçè, ùî ñòàíîâèòü îá’ºêòèâíó ñòîðîíó ñêëàä³â çëî÷èí³â,
ïåðåäáà÷åíèõ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, âàðòî âèçíàòè ¿¿ íàÿâí³ñòü, òîáòî ïîãðîçà
ìàº áóòè âèðàæåíà çîâí³, îñê³ëüêè îñîáà, áåçóìîâíî, íå ìîæå ïðèòÿãóâàòèñü äî
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ä³ÿííÿ, ùî íå ³ñíóº â îá’ºêòèâí³é ðåàëüíîñò³.
Íàéá³ëüø âàæëèâîþ, îñíîâíîþ îçíàêîþ ïîãðîçè º ¿¿ ðåàëüí³ñòü. Îá’ºêòèâíà ñòî-
ðîíà ïîãðîçè ÿê çëî÷èíó (4.1 ñò. 345-1 ÊÊ Óêðà¿íè) ïåðåäáà÷àº ð³çí³ ôîðìè
ïðîÿâó. Ñëîâåñíà ïîãðîçà, ïîãðîçè â ïèñüìîâîìó âèãëÿä³ òà çà äîïîìîãîþ ð³çíèõ
òåõí³÷íèõ ïðèëàä³â. Ïîãðîæóâàòè ìîæíà ð³çíèìè ïðåäìåòàìè, ñõîæèìè íà çáðîþ,
à òàêîæ ñàìîþ çáðîºþ, àëå íàéâàæëèâ³øèì º òå, ùî îñîáà, ÿê³é ïîãðîæóþòü,
ñïðèéìàº öþ ïîãðîçó ÿê îá’ºêòèâíó ðåàëüí³ñòü.

Îòæå, ïîãðîçà ÿê îá’ºêòèâíà îçíàêà ñêëàä³â çëî÷èí³â, ïåðåäáà÷åíèõ ÷. 1
ñò. 345-1 ÊÊ Óêðà¿íè, ìîæå áóòè â÷èíåíà ñëîâåñíî, ïèñüìîâî, çà äîïîìîãîþ æåñ-
ò³â ³ äåìîíñòðàö³¿ çáðî¿ àáî ïðåäìåò³â, ùî ¿õ çàì³íþþòü, à òàêîæ ³ç âèêîðèñòàííÿì
òåõí³÷íèõ çàñîá³â òà îáîâ’ÿçêîâî ïîâèííà áóòè ä³éñíîþ. Ä³éñí³ñòþ ïîãðîçè ñë³ä
ðîçóì³òè òàêèé ¿¿ ïðîÿâ, çà ÿêîãî ïîòåðï³ëèé ÷³òêî óñâ³äîìèòü, ùî íåáåçïåêà çà-
ïîä³ÿííÿ øêîäè, ÿêîþ ïîãðîæóº âèííèé, çà ïåâíèõ îáñòàâèí ìîæå ñòàòè ðåàëüí³ñòþ,
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òîáòî ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè ôàêòè÷íî íàñòàíóòü. Íà öþ óìîâó çâåðòàº
ñâîþ óâàãó ïåðåâàæíà á³ëüø³ñòü àâòîð³â, à òàêîæ âêàçàíà âèùå ÏÏÂÑ â³ä 26.06.1992
¹ 8 [15]. Öå ïðàâèëî çà àíàëîã³ºþ çàñòîñîâóºòüñÿ ³ äî ñòàòò³, ÿêó ìè ðîçãëÿäàºìî,
àëå, íà íàøó äóìêó, çàçíà÷åí³ îçíàêè ðåàëüíîñò³ ñóïåðå÷àòü çì³ñòó ïîñòàíîâè òà
ï³äòâåðäæóþòü, ùî ïîãðîçà ïîâèííà áóòè ðåàëüíîþ. Òà âñå æ òàêè îáîâ’ÿçêîâîþ
îçíàêîþ ïîãðîçè ó ñêëàäàõ öèõ çëî÷èí³â º òå, ùî âîíà â÷èíÿºòüñÿ ó çâ’ÿçêó ç
âèêîíàííÿì æóðíàë³ñòîì çàêîííî¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³. Äîâåäåííÿ ïîãðîçè
äî àäðåñàòà ìîæå áóòè çä³éñíåíî ÿê áåçïîñåðåäíüî, òàê ³ ÷åðåç òðåò³õ îñ³á. Âèííèé
ìîæå ïîãðîæóâàòè â÷èíèòè òàê³ ä³¿ ÿê íåãàéíî, òàê ³ â ìàéáóòíüîìó.

Óðàõîâóþ÷è, ùî ïîãðîçà íå çàâæäè ïåðåäóº íàñèëüñòâó, öå, ó ñâîþ ÷åðãó,
ñòàëî îá´ðóíòóâàííÿì þðèäè÷íî¿ òà ôàêòè÷íî¿ ñàìîñò³éíîñò³ ïîãðîçè, ç îäíîãî
áîêó, ³ íàñèëüñòâà – ç ³íøîãî. Ï³äòâåðäæåííÿì º ðåçóëüòàòè âèâ÷åííÿ íàìè 24
àðõ³âíèõ êðèì³íàëüíèõ ïðîâàäæåíü. 14 % ç íèõ çàçíà÷àþòü, ùî â÷èíåííÿ äîñë³ä-
æóâàíèõ çëî÷èí³â ïðîÿâëÿºòüñÿ â çàñòîñóâàíí³ äî ïîòåðï³ëîãî ô³çè÷íîãî íàñèëüñòâà
(ïîáî¿â, çàâäàííÿ ëåãêèõ òà ñåðåäíüî¿ òÿæêîñò³ ò³ëåñíèõ óøêîäæåíü áåç ïîïå-
ðåäíüî¿ ïîãðîçè). Ó çâ’ÿçêó ç öèì, ïîñòàº ïèòàííÿ äîö³ëüíîñò³ çàêð³ïëåííÿ êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîãðîçó â ïîºäíàíí³ ç íàñèëüñòâîì.

Ïîãðîçà âáèâñòâîì ó ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè – âèðàæåíèé çîâí³ òà äîâå-
äåíèé äî ïîòåðï³ëîãî íàì³ð ïîçáàâèòè æèòòÿ æóðíàë³ñòà, éîãî áëèçüêîãî ðîäè÷à
÷è ÷ëåíà ñ³ì’¿ [9, ñ. 687]. Çàêîíîäàâåöü íå âêàçóº íà ñïîñ³á óáèâñòâà, ÿêèì ñóá’ºêò
ïîãðîæóº ïîòåðï³ëîìó, òîìó äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîãðîçó âáèâñòâîì
ìàº ïðèòÿãóâàòèñü îñîáà, ÿêà ïîãðîæóº “ïðèñòð³ëèòè”, “çàð³çàòè”, “çàáèòè äî
ñìåðò³” ïîòåðï³ëîãî òîùî. Íå âèêëþ÷åíà íàâ³òü ïîãðîçà áåçä³ÿëüí³ñòþ – íàïðèêëàä,
ïîãðîçà íå íàäàòè ë³êè, íåîáõ³äí³ äëÿ ï³äòðèìàííÿ æèòòºä³ÿëüíîñò³ ïîòåðï³ëîãî.
Ñóá’ºêò ìîæå âèñëîâëþâàòè ïîãðîçó ïîçáàâèòè ïîòåðï³ëîãî æèòòÿ îñîáèñòî àáî
çóñèëëÿìè ³íøèõ îñ³á, à òàêîæ øëÿõîì âèêîðèñòàííÿ ñèë ïðèðîäè òîùî. Òàê³
îáñòàâèíè ìàþòü âðàõîâóâàòèñü ïðè îáðàíí³ çàõîäó êðèì³íàëüíî-ïðàâîâîãî âïëèâó,
çîêðåìà, ÿê ïîêàçíèêà ñòóïåíÿ òÿæêîñò³ â÷èíåíîãî çëî÷èíó ïðè ïðèçíà÷åíí³
ïîêàðàííÿ.

Íàñòóïíîþ ôîðìîþ ïðîÿâó îá’ºêòèâíî¿ ñòîðîíè çëî÷èí³â, ïåðåäáà÷åíèõ
÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, º ïîãðîçà íàñèëüñòâîì. Ïðè ïîãðîç³ íàñèëüñòâîì
çàêîí ïðÿìî íå âñòàíîâëþº õàðàêòåðó íàñèëüñòâà, ÿêèì ìîæå ïîãðîæóâàòè âèííèé.
Ïðîòå á³ëüø³ñòü íàóêîâö³â çàçíà÷àþòü, ùî çà çì³ñòîì òàêà ïîãðîçà ïîëÿãàº â
äîâåäåíí³ áóäü-ÿêèì ÷èíîì äî ïîòåðï³ëîãî ³íôîðìàö³¿ ïðî çàïîä³ÿííÿ øêîäè
ò³ëåñí³é íåäîòîðêàííîñò³ àáî çäîðîâ’þ. Òàê, íàïðèêëàä, Â.À. Êëèìåíêî ïðîïîíóº
ï³ä ïîãðîçîþ íàñèëüñòâîì ðîçóì³òè ïîãðîçó çàïîä³ÿííÿ ïîòåðï³ëîìó ïîáî¿â ÷è
ò³ëåñíèõ óøêîäæåíü. Â.². Îñàä÷èé âêëàäàº ó ïîíÿòòÿ ïîãðîçè íàñèëüñòâîì ìîæ-
ëèâ³ñòü ó÷èíåííÿ çëî÷èííîãî âïëèâó íà ïîòåðï³ëîãî â³ä çàâäàííÿ ô³çè÷íîãî
áîëþ äî ñïðè÷èíåííÿ éîìó ñåðåäíüî¿ òÿæêîñò³ ò³ëåñíèõ óøêîäæåíü, ïîçáàâëåííÿ
ìîæëèâîñò³ îáèðàòè ì³ñöå ïåðåáóâàííÿ íà ñâ³é ðîçñóä [14, ñ. 135–136]. Äî òîãî æ,
ñòóï³íü íåáåçïå÷íîñò³ íàñèëüñòâà äëÿ çäîðîâ’ÿ ïîòåðï³ëîãî íà êâàë³ô³êàö³þ íå
âïëèâàº, âèííèé ìîæå ïîãðîæóâàòè çàâäàííÿì ïîáî¿â, ìîðäóâàííÿì, çàïîä³ÿííÿì
ð³çíîãî ñòóïåíþ òÿæêîñò³ ò³ëåñíèõ óøêîäæåíü.

Ïî ñóò³, òàêà ïîçèö³ÿ çàçíà÷åíà ó ÏÏÂÑ â³ä 26.06.1992 ¹ 8 “Ïðî çàñòîñóâàííÿ
ñóäàìè çàêîíîäàâñòâà, ùî ïåðåäáà÷àº â³äïîâ³äàëüí³ñòü çà ïîñÿãàííÿ íà æèòòÿ,
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çäîðîâ’ÿ, ã³äí³ñòü òà âëàñí³ñòü ñóää³â ³ ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â”,
àáçàö äðóãèé ï. 10 ïîñòàíîâè, äå âèçíà÷åíî, ùî ï³ä ïîãðîçîþ íàñèëüñòâîì ñë³ä
ðîçóì³òè ïîãðîçó çàïîä³ÿííÿ ïîòåðï³ëîìó ïîáî¿â ÷è ò³ëåñíèõ óøêîäæåíü [15]. Íà
ï³äñòàâ³ àíàë³çó ÷. 2 òà ÷. 3 ñò. 345-1 ÊÊ Óêðà¿íè çàêîíîäàâåöü, íà íàøó äóìêó,
ïîãðîçó íàñèëüñòâîì âèðàæàº ó çàïîä³ÿíí³ ïîáî¿â, ëåãêèõ, ñåðåäíüî¿ òÿæêîñò³ àáî
òÿæêèõ ò³ëåñíèõ óøêîäæåíü. Îòæå, ïîãðîçà â÷èíåííÿ ³íøèõ íàñèëüíèöüêèõ ä³é
ùîäî ïîòåðï³ëîãî, â³äïîâ³äíî äî ðåêîìåíäàö³é ÏÏÂÑ àíàë³çó äîñë³äæóâàíèõ
çëî÷èí³â, íå º ïîãðîçîþ íàñèëüñòâà ó ðîçóì³íí³ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè. Òàêèé
âèñíîâîê çóìîâëåíèé òèì, ùî ïîãðîçà â÷èíåííÿ ùîäî ïîòåðï³ëîãî òàêèõ íàñèëü-
íèöüêèõ ä³é, ÿê³ º ìåíø çíà÷íèìè, í³æ ïîáî¿, íå ìîæå âïëèíóòè íà ïðîôåñ³éíó
ä³ÿëüí³ñòü æóðíàë³ñòà. Óðàõîâóþ÷è òå, ùî ðîç’ÿñíåííÿ, ÿê³ äàþòüñÿ ÏÏÂÑ ó
ïîñòàíîâàõ, íå ìàþòü îáîâ’ÿçêîâî¿ ñèëè, à çàêîíîäàâåöü íå âèçíà÷èâ ïîíÿòòÿ
“íàñèëüñòâî”, äåÿê³ àâòîðè â³äíîñÿòü äî ïîãðîçè íàñèëüñòâîì, êð³ì çàçíà÷åíîãî,
ùå é ïîãðîçó çàñòîñóâàòè “³íø³ íàñèëüíèöüê³ ä³¿” [11, ñ. 1004]. Íå çðîçóì³ëî, ³äåòü-
ñÿ ò³ëüêè ïðî òàê³ íàñèëüíèöüê³ ä³¿, ÿê³ õàðàêòåðí³ äëÿ çëî÷èíó, ïåðåäáà÷åíîãî
ñò. 126 ÊÊ Óêðà¿íè òà ïîä³áíèõ éîìó ñïåö³àëüíèõ ñêëàä³â, ÷è ïðî íàñèëüíèöüê³
ïîñÿãàííÿ âçàãàë³, äîïîâíþº ïðî çëî÷èíè ïðîòè âîë³, ñòàòåâî¿ ñâîáîäè òà íåäî-
òîðêàííîñò³.

Íà íàøó äóìêó, íåìàº çàêîíîäàâ÷èõ ï³äñòàâ äëÿ òëóìà÷åííÿ ïîíÿòòÿ ïîãðîçè
íàñèëüñòâîì ó ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè ò³ëüêè ÿê ïîãðîçè çàâäàòè øêîäó
çäîðîâ’þ. Íà ï³äñòàâ³ íàøîãî áà÷åííÿ ô³çè÷íîãî íàñèëüñòâà äî ïîíÿòòÿ “ïîãðîçà
íàñèëüñòâîì” ìè â³äíîñèìî òàêîæ ïîãðîçó âèêðàäåííÿ, ïîãðîçó ïîçáàâëåííÿ âîë³,
ïîãðîçó ââåñòè äî îðãàí³çìó ïîòåðï³ëîãî áåç éîãî çãîäè àáî ïîçà éîãî âîëåþ
íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³, ñèëüíîä³þ÷³ ðå÷îâèíè òîùî, ïîãðîçó ç´âàëòóâàòè
÷è â÷èíèòè íàñèëüíèöüêå çàäîâîëåííÿ ñòàòåâî¿ ïðèñòðàñò³ íåïðèðîäí³ì øëÿõîì
òîùî. Íåìîæëèâî íå çãàäàòè ïðî ïîãðîçó ïñèõ³÷íèì íàñèëüñòâîì, ùî âèðàæàºòüñÿ
â ð³çíèõ çà îáñÿãîì, õàðàêòåðîì ³ ñòóïåíåì íåáåçïåêè äëÿ æèòòÿ àáî çäîðîâ’ÿ
ïîãðîçàõ. Äîñë³äíèêè ö³º¿ ïðîáëåìè çàçíà÷àþòü, ùî îñòàíí³ì ÷àñîì äëÿ äîñÿãíåííÿ
áàæàíîãî ðåçóëüòàòó çëî÷èíö³ äî âèêîðèñòàííÿ ìåòîä³â ïñèõ³àòð³¿ ³ ïñèõîòåðàï³¿,
âïëèâàþòü íà ïñèõ³êó ïîòåðï³ëîãî ç ìåòîþ êåðóâàííÿ íåþ [12, ñ. 149] çà äîïîìîãîþ
çâóêîâèõ âèñîêî÷àñòîòíèõ ãåíåðàòîð³â, ã³ïíîçó, åôåêòó “çîìá³”, âèêîðèñòîâóþòü
òåõí³êè ãðàäóéîâàíîãî ïñèõîëîã³÷íîãî âïëèâó, ãðàìàòè÷íèõ, ñòèë³ñòè÷íèõ ³ ëîã³÷íèõ
çàñîá³â ïîäà÷³ ìàòåð³àëó (ïîãðîçè, îñîáëèâå êîìïîíóâàííÿ ¿õ), ôîðìóþòü òàêèé
ïñèõ³÷íèé ñòàí, ïðè ÿêîìó ³íäèâ³ä âòðà÷àº çäàòí³ñòü â³äð³çíÿòè óÿâí³ íåáåçïåêè
â³ä ðåàëüíèõ, óñâ³äîìëþâàòè çíà÷åííÿ â÷èíåíèõ íèì ä³é.

Íà íàøó äóìêó, âèñëîâëåíà ïîòåðï³ëîìó îá³öÿíêà â÷èíèòè ïåðåðàõîâàí³
âèùå ä³¿ ùîäî íüîãî àáî éîãî áëèçüêèõ ðîäè÷³â ó ìàéáóòíüîìó òàêîæ ìàº îõîï-
ëþâàòèñü êàòåãîð³ºþ “ïîãðîçà íàñèëüñòâîì” ÿê ð³çíîâèäó ñóñï³ëüíî íåáåçïå÷íîãî
ä³ÿííÿ, ïåðåäáà÷åíîãî ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè.

Íàñòóïíîþ ôîðìîþ ïðîÿâó îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, ïåðåäáà÷åíîãî
÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, º ïîãðîçà çíèùåííÿ ÷è ïîøêîäæåííÿ ìàéíà. Ïîãðîçà
çíèùåííÿ ÷è ïîøêîäæåííÿ ìàéíà çà çì³ñòîì âêëþ÷àº ³íôîðìàö³þ ïðî ïðèâåäåííÿ
ìàéíà ïîòåðï³ëîãî ó òàêèé ñòàí, çà ÿêîãî éîãî íå ìîæíà áóäå âèêîðèñòîâóâàòè çà
ö³ëüîâèì ïðèçíà÷åííÿì í³êîëè (ïîãðîçà çíèùåííÿì) àáî òèì÷àñîâî, ñòàí, êîëè
ïîã³ðøèòüñÿ ÿê³ñòü ìàéíà ÷è çìåíøèòüñÿ éîãî ö³íí³ñòü (ïîãðîçà ïîøêîäæåííÿì).
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Ñïîñ³á, ó ÿêèé ñóá’ºêò ïîãðîæóº çíèùèòè ÷è ïîøêîäèòè ìàéíî æóðíàë³ñòà, éîãî
áëèçüêèõ ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿, çíà÷åííÿ äëÿ êâàë³ô³êàö³¿ íå ìàº ³ íå âðàõîâóºòüñÿ
ïðè îáðàíí³ çàõîäó âïëèâó. Äî òàêîãî ìàéíà ïðàêòèêà â³äíîñèòü ðóõîìå ³ íåðóõîìå
ìàéíî (ÿê ïîâí³ñòþ, òàê ³ éîãî ÷àñòèíó), ÿêå íàëåæèòü ïîòåðï³ëîìó íà ïðàâ³
âëàñíîñò³, àáî íà ³íøèõ, ïåðåäáà÷åíèõ öèâ³ëüíèì çàêîíîäàâñòâîì ï³äñòàâàõ. Ùî-
ïðàâäà, º ïèòàííÿ, ùî íàëåæèòü äî ìàéíà, ïîãðîçà çíèùåííÿì ÷è ïîøêîäæåííÿì
ÿêîãî êàðàºòüñÿ çà â³äïîâ³äíèìè íîðìàìè, òàêå, ÿêèì îñîáà çàáåçïå÷óºòüñÿ äëÿ
âèêîíàííÿ ôóíêö³é, çóìîâëåíèõ òðóäîâèì äîãîâîðîì (íàïðèêëàä, ôîòî-,
â³äåîêàìåðà, ñëóæáîâèé àâòîìîá³ëü òîùî). Íà íàøó äóìêó, ñèòóàö³ÿ ìàº áóòè
âèð³øåíà òàêèì ÷èíîì: ÿêùî îñîáà çà òðóäîâèì çàêîíîäàâñòâîì íåñå ìàòåð³àëüíó
â³äïîâ³äàëüí³ñòü çà ïîãðîçó çíèùåííÿ ÷è ïîøêîäæåííÿ ìàéíà, ÿêå íàäàíî ¿é äëÿ
âèêîíàííÿ ñëóæáîâèõ îáîâ’ÿçê³â, íåçàëåæíî â³ä âèíè, ïîãðîçè ç ïðèâîäó òàêîãî
ìàéíà ñë³ä êâàë³ô³êóâàòè çà ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè.

Ïîãðîçè ³íøîãî õàðàêòåðó (ðîçãîëîøåííÿ â³äîìîñòåé ïåâíîãî çì³ñòó, îáìå-
æåííÿ ³íøèõ ïðàâ òà ³íòåðåñ³â ïîòåðï³ëîãî, íå ïîâ’ÿçàíèõ ³ç çä³éñíåííÿì íèì
çàêîííî¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³), íå º ï³äñòàâîþ êâàë³ô³êàö³¿ çà âêàçàíîþ ñòàòòåþ.
²ñíóº â íàóö³ ïîçèö³ÿ, çã³äíî ç ÿêîþ âèïàäêè ïîãðîç, ùî ñòîñóþòüñÿ îñîáè àáî
ìàéíà áëèçüêèõ ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿ æóðíàë³ñòà, ïðîïîíóºòüñÿ ðîçãëÿäàòè  ÿê
çàê³í÷åí³ çëî÷èíè ò³ëüêè çà óìîâè, ùî òàê³ ïîãðîçè äîâåäåí³ äî â³äîìà æóðíàë³ñòà.

Ìîìåíò çàê³í÷åííÿ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, º
òàêîæ äèñêóñ³éíèì. Îäí³ â÷åí³ ââàæàþòü, ùî öåé çëî÷èí º çàê³í÷åíèì ³ç ìîìåíòó
âèñëîâëåííÿ ïîãðîçè [10]. Îäíàê öÿ ïîçèö³ÿ º äîâîë³ äèñêóñ³éíîþ. Îñê³ëüêè
â³äïîâ³äàëüí³ñòü çà ñò. 345-1 ÊÊ Óêðà¿íè íàñòàº ëèøå çà óìîâè ïðîòèä³¿ çàêîíí³é
ïðîôåñ³éí³é ä³ÿëüíîñò³ æóðíàë³ñòà, òî çëî÷èí, ïåðåäáà÷åíèé ÷. 1 ñò. 345-1 ÊÊ
Óêðà¿íè, ââàæàºòüñÿ çàê³í÷åíèì, êîëè ïîãðîçà áóëà äîâåäåíà äî â³äîìà òà
ñïðèéíÿòà æóðíàë³ñòîì, àáî éîãî áëèçüêèì ðîäè÷åì ÷è ÷ëåíîì ñ³ì’¿. Òîáòî ìîìåíò
âèñëîâëåííÿ ïîãðîçè çá³ãàºòüñÿ ç ìîìåíòîì ñïðèéíÿòòÿ ïîòåðï³ëèì ¿¿, ùî ³
ñâ³ä÷èòü ïðî çàê³í÷åííÿ çëî÷èíó íåçàëåæíî â³ä ¿¿ ðåàëüíîñò³. Ñë³ä ðîçãëÿíóòè é
³íøó ñèòóàö³þ, êîëè òàêà ïîãðîçà áóäå íàä³ñëàíà ÷åðåç ïîøòó àáî íà åëåêòðîííó
àäðåñó ³ ìîìåíò ñïðèéíÿòòÿ ïîòðåáóº ÷àñó, ùî, ñâîºþ ÷åðãîþ, ñòâîðþº ïðîáëåìó
âèçíà÷åííÿ ÷àñó, êîëè çëî÷èí áóäå çàê³í÷åíî. Ó òàêîìó âèïàäêó çëî÷èí
ââàæàòèìåòüñÿ çàê³í÷åíèì ³ç ìîìåíòó îçíàéîìëåííÿ ç³ çì³ñòîì ïîãðîçè òà
ñïðèéíÿòòÿ ¿¿ ïîòåðï³ëèì.

Òîìó ä³¿ îñîáè ç ìîìåíòó íàïèñàííÿ ëèñòà îõîïëþþòüñÿ ñòàä³ºþ ãîòóâàííÿ,
à éîãî â³äïðàâëåííÿ – ñòàä³ºþ çàìàõó. Òàê³ ä³¿ ñë³ä êâàë³ô³êóâàòè çà ÷. 1 ñò. 345-1 ÊÊ
Óêðà¿íè ç ïîñèëàííÿì íà â³äïîâ³äí³ ÷àñòèíè ñò. 14 òà ñò. 15 ÊÊ Óêðà¿íè. Äîðå÷íèì
áóäå ðîçãëÿíóòè âàð³àíò, êîëè ëèñò ïîãðîçè áóäå âèêðàäåíî ç ïîøòîâî¿ ñêðèíüêè
ñòîðîííüîþ îñîáîþ, àáî ç òåõí³÷íèõ ïðè÷èí, íàïðèêëàä â³äñóòíîñò³ ²íòåðíåòó, íå
ä³éäå äî àäðåñàòà. Ó òàêîìó âèïàäêó ìàòèìå ì³ñöå çàê³í÷åíèé çàìàõ íà ïîãðîçó
âáèâñòâîì, íàñèëüñòâîì òà ³íøèõ ä³é, ïåðåäáà÷åíèõ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè.
Íàâåäåíå ðîçóì³ííÿ ðîçòÿãíóòî¿ ó ÷àñ³ ñóñï³ëüíî íåáåçïå÷íî¿ ä³¿ ñòâîðþº äîäàòêîâå
ï³ä´ðóíòÿ äëÿ ³íäèâ³äóàë³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Íàçâà ñò. 345-1 ÊÊ Óêðà¿íè: “Ïîãðîçà àáî íàñèëüñòâî ùîäî æóðíàë³ñòà” òà
çì³ñò äèñïîçèö³¿ ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè ñâ³ä÷èòü, ùî îá’ºêòèâíà ñòîðîíà ñêëà-
ä³â çëî÷èí³â, ïåðåäáà÷åíèõ ÷. 2 ³ ÷. Ç ñò. 345-1 ÊÊ Óêðà¿íè, ïîëÿãàº ó ô³çè÷íîìó
íàñèëüñòâ³. Ïðè öüîìó íàñèëüñòâî ìîæå áóòè çàïîä³ÿíå ÿê ñàìîìó æóðíàë³ñòó,
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ÿêèé çä³éñíþº çàêîííó ïðîôåñ³éíó ä³ÿëüí³ñòü, òàê ³ áëèçüêîìó ðîäè÷åâ³ ÷è ÷ëåíó
éîãî ñ³ì’¿. Âðàõîâóþ÷è êîíñòðóêö³þ çàçíà÷åíèõ ñêëàä³â çëî÷èí³â çàëåæíî â³ä
îá’ºêòèâíî¿ ñòîðîíè, íàñòàííÿ â³äïîâ³äíèõ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ó
ðåçóëüòàò³ ïðîòèïðàâíîãî ä³ÿííÿ º îáîâ’ÿçêîâèì. Òàêèìè íàñë³äêàìè ìîæóòü
áóòè: çàïîä³ÿííÿ æóðíàë³ñòó àáî éîãî áëèçüêèì ðîäè÷àì ÷è ÷ëåíàì ñ³ì’¿ ïîáî¿â,
ëåãêèõ àáî ñåðåäíüî¿ òÿæêîñò³ ò³ëåñíèõ óøêîäæåíü òà çàïîä³ÿííÿ æóðíàë³ñòó àáî
éîãî áëèçüêèì ðîäè÷àì ÷è ÷ëåíàì ñ³ì’¿ òÿæêîãî ò³ëåñíîãî óøêîäæåííÿ – öå ÷. 2
òà ÷. 3 ñò. 345-1 ÊÊ Óêðà¿íè, â³äïîâ³äíî. Ïîãðîçà º îäíèì ³ç âèä³â ïñèõ³÷íîãî
íàñèëüñòâà, ÿêå ïåðåáóâàº ó áåçïîñåðåäíüîìó òà íåðîçðèâíîìó çâ’ÿçêó ³ç çàãàëüíîþ
êàòåãîð³ºþ íàñèëüñòâà. Òîìó ïðîïîíóºìî çì³íèòè íàçâó ñòàòò³, à ñàìå “Ïîãðîçà
àáî íàñèëüñòâî ùîäî æóðíàë³ñòà” íà “Íàñèëüñòâî ùîäî æóðíàë³ñòà éîãî áëèçüêèõ
ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿”, òàêî¿ æ ïîçèö³¿ äîòðèìóþòüñÿ 74,5 % (313) îïèòàíèõ
ðåñïîíäåíò³â.

Òàêèì ñêëàäàì çëî÷èí³â ïðèòàìàííà íàÿâí³ñòü ä³ÿíü, íàñë³äê³â òà ïðè÷èííî-
íàñë³äêîâîãî çâ’ÿçêó ì³æ íèìè. Ðîçãëÿäàþ÷è ä³ÿííÿ ó ÷. 2–4 ñò. 345-1 ÊÊ Óêðà¿íè,
ìîæíà ä³éòè âèñíîâê³â, ùî âîíè ôàêòè÷íî ïîëÿãàþòü ó íàñèëüñòâ³. Ñëóøíîþ º
ïîçèö³ÿ Â.Î. Íàâðîöüêîãî, ùî â òåîð³¿ êðèì³íàëüíîãî ïðàâà íå äîñÿãíóòî îä-
íîçíà÷íîñò³ â òëóìà÷åíí³ ïîíÿòòÿ “íàñèëüñòâî” [8]. Òàêèé âïëèâ íà îñîáó
çä³éñíþºòüñÿ â÷èíåííÿì ïåâíèõ óìèñíèõ ä³ÿíü. ßêùî ãîâîðèòè ïðî çì³ñò
íàñèëüñòâà, ïåðåäáà÷åíîãî ñò. 345-1 ÊÊ Óêðà¿íè, âàðòî çâåðíóòè óâàãó íà òå, ùî
öÿ êàòåãîð³ÿ íå âêëþ÷àº â ñåáå âáèâñòâî òà çíèùåííÿ ìàéíà. Â³äïîâ³äàëüí³ñòü çà
ö³ ä³ÿííÿ âñòàíîâëåíà ³íøèìè êðèì³íàëüíî-ïðàâîâèìè íîðìàìè, ñò.ñò. 347-1,
348-1 ÊÊ Óêðà¿íè.

Óðàõîâóþ÷è çì³ñò ñò. 345-1 ÊÊ Óêðà¿íè, ìîæíà êîíñòàòóâàòè, ùî ó öèõ
ñêëàäàõ çëî÷èí³â íàñèëüñòâî íå ì³ñòèòü ïîãðîçó òà ³íøå ïñèõ³÷íå íàñèëüñòâî,
òîáòî ï³ä íàñèëüñòâîì çàêîíîäàâåöü ðîçóì³º ëèøå ô³çè÷íå íàñèëüñòâî. Öå ôàêòè÷íî
ñóïåðå÷èòü âèçíà÷åííþ íàñèëüñòâà â äîêòðèí³ êðèì³íàëüíîãî ïðàâà, à òàêîæ
îêðåìèì íîðìàì Çàãàëüíî¿ òà Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè.

Îòæå, çëî÷èíè, ïåðåäáà÷åí³ ÷. 2–4 ñò. 345-1 ÊÊ Óêðà¿íè, â÷èíÿþòüñÿ ä³ºþ,
òîáòî àêòèâíîþ, âîëüîâîþ, ñâ³äîìîþ ïîâåä³íêîþ ëþäèíè. Òàêå íàñèëüñòâî ó
çàçíà÷åíèõ çëî÷èíàõ ñë³ä ðîçóì³òè ÿê çàïîä³ÿííÿ ñóñï³ëüíî íåáåçïå÷íîþ ä³ºþ
ïîòåðï³ëîìó (æóðíàë³ñòó àáî éîãî áëèçüêèì ðîäè÷àì ÷è ÷ëåíàì ñ³ì’¿), íàñë³äê³â
ó âèãëÿä³ ïîáî¿â, ëåãêèõ ò³ëåñíèõ óøêîäæåíü, ñåðåäíüî¿ òÿæêîñò³ ÷è òÿæêèõ
ò³ëåñíèõ óøêîäæåíü.

Ñêëàäè ïîãðîçè àáî íàñèëüñòâà ùîäî æóðíàë³ñòà, ïåðåäáà÷åí³ ÷. 2–4 ñò. 345- 1
ÊÊ Óêðà¿íè, º ìàòåð³àëüíèìè, òîìó âñòàíîâëåííÿ âñ³õ éîãî îçíàê (ä³ÿííÿ, íàñë³äêó
òà ïðè÷èííî-íàñë³äêîâîãî çâ’ÿçêó) º îáîâ’ÿçêîâèì ÿê äëÿ ñóäîâî-ìåäè÷íèõ
åêñïåðò³â, òàê ³ äëÿ ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â. Âñòàíîâëåííÿ ïðè÷èííîãî
çâ’ÿçêó º âàæëèâèì ïèòàííÿì ïðè êâàë³ô³êàö³¿ çëî÷èí³â, ïåðåäáà÷åíèõ ÷. 2–4 ñò.
345-1 ÊÊ Óêðà¿íè, ÿê äëÿ ñóäîâî¿, òàê ³ äëÿ ñë³ä÷î¿ ïðàêòèêè ³ º îáîâ’ÿçêîâèì ó
ìàòåð³àëüíèõ ñêëàäàõ çëî÷èí³â, òîáòî öå çâ’ÿçîê ì³æ ä³ÿííÿì (ä³ºþ àáî áåçä³ÿëü-
í³ñòþ (ïðè÷èíîþ) ³ ñóñï³ëüíî íåáåçïå÷íèìè íàñë³äêàìè (íàñë³äêîì), êîëè ä³ÿ
àáî áåçä³ÿëüí³ñòü âèêëèêàº (ïîðîäæóº) íàñòàííÿ ñóñï³ëüíî íåáåçïå÷íîãî íàñë³äêó.
Áåçïîñåðåäí³é (íåîïîñåðåäêîâàíèé) ïðè÷èííèé çâ’ÿçîê âïëèâàº íà êâàë³ô³êàö³þ,
âðàõîâóþ÷è âèñíîâîê ñóäîâî-ìåäè÷íî¿ åêñïåðòèçè, óìèñåë òà óñâ³äîìëåííÿ âèííîþ
îñîáîþ, ùî âîíà â÷èíÿº ö³ ä³¿ ç ìåòîþ ïåðåøêîäèòè ïðîôåñ³éí³é ä³ÿëüíîñò³
æóðíàë³ñòà.
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Òàêèì ÷èíîì, ïîãðîçà ÿê îá’ºêòèâíà îçíàêà ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî
÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, ìîæå áóòè âèðàæåíà ñëîâåñíî, ïèñüìîâî, çà äîïîìîãîþ
æåñò³â ³ äåìîíñòðàö³¿ çáðî¿ àáî ïðåäìåò³â, ùî ¿õ çàì³íþþòü, à òàêîæ ³ç âèêîðè-
ñòàííÿì òåõí³÷íèõ çàñîá³â, ïîòåðï³ëèé îáîâ’ÿçêîâî ìàº ÷³òêî óñâ³äîìëþâàòè, ùî
íåáåçïåêà çàïîä³ÿííÿ øêîäè, ÿêîþ ïîãðîæóº âèííèé, çà ïåâíèõ îáñòàâèí ìîæå
ñòàòè ðåàëüí³ñòþ, à çóìîâëåí³ ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè áóäóòü ñïðè÷èíåí³.

Óðàõîâóþ÷è âèçíà÷åí³ ï³äõîäè äî îïèñàííÿ îçíàê îá’ºêòèâíî¿ ñòîðîíè äî-
ñë³äæóâàíèõ ä³ÿíü çà çàêîíîäàâñòâîì çàðóá³æíèõ êðà¿í, ùî ´ðóíòóþòüñÿ íà
îñíîâíèõ ôîðìàõ ¿¿ ïðîÿâó òà ñïîñîáàõ â÷èíåííÿ, à òàêîæ íàóêîâå ïîëîæåííÿ é
çàêîíîäàâ÷å çàêð³ïëåííÿ ôîðì ïðîÿâó îá’ºêòèâíî¿ ñòîðîíè çëî÷èí³â, ïåðåäáà÷åíèõ
ñò. 345-1 ÊÊ Óêðà¿íè, îá´ðóíòîâàíî ïðîïîçèö³þ ùîäî äîïîâíåííÿ öèõ ñêëàä³â
çëî÷èí³â øëÿõîì êðèì³íàë³çàö³¿ ä³ÿíü ó âèãëÿä³ ìîðäóâàííÿ òà êàòóâàííÿ. Äîâå-
äåíî, ùî ñïîñîáè çä³éñíåííÿ ïîãðîçè ÿê îçíàêè îá’ºêòèâíî¿ ñòîðîíè ñêëàäó çëî÷èíó,
ïåðåäáà÷åíîãî ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, ìîæóòü áóòè âèðàæåí³ ñëîâåñíî, ïèñüìîâî,
çà äîïîìîãîþ æåñò³â ³ äåìîíñòðàö³¿ çáðî¿ àáî ïðåäìåò³â, ùî ¿õ çàì³íþþòü, à òàêîæ
³ç âèêîðèñòàííÿì òåõí³÷íèõ çàñîá³â. Ïîãðîçà ÿê îçíàêà îá’ºêòèâíî¿ ñòîðîíè ñêëàä³â
çëî÷èí³â, ïåðåäáà÷åíèõ ÷. 2–4 ñò. 345-1 ÊÊ Óêðà¿íè, ìîæå áóòè ôîðìîþ âèÿâëåííÿ
óìèñëó íà â÷èíåííÿ ä³ÿíü ÷è ñïðè÷èíåííÿ íàñë³äê³â ó çàçíà÷åíèõ ÷àñòèíàõ.

Ìîìåíòîì çàê³í÷åííÿ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1 ñò. 345-1 ÊÊ Óêðà¿íè, º
÷àñ, êîëè ïîãðîçà áóëà äîâåäåíà äî â³äîìà òà ñïðèéíÿòà æóðíàë³ñòîì àáî éîãî
áëèçüêèì ðîäè÷åì ÷è ÷ëåíîì ñ³ì’¿ ÿê ä³éñíà (ó öüîìó âèïàäêó ìîìåíò âèñëîâëåííÿ
ïîãðîçè ìîæå íå çá³ãàòèñÿ ç ìîìåíòîì ñïðèéíÿòòÿ ¿¿ ïîòåðï³ëèì). Íà îñíîâ³ àíà-
ë³çó ïîãðîçè, ÿêà º îäíèì ³ç âèä³â ïñèõ³÷íîãî íàñèëüñòâà, ùî ïåðåáóâàº â íåðîçðèâ-
íîìó çâ’ÿçêó ³ç çàãàëüíîþ êàòåãîð³ºþ íàñèëüñòâà (ô³çè÷íîãî) ÿê ôîðìè ïðîÿâó
îá’ºêòèâíî¿ ñòîðîíè ÷. 2 ³ ÷. 3 ñò. 345-1 ÊÊ Óêðà¿íè, çàïðîïîíîâàíî âíåñòè çì³íè
äî íàçâè ñòàòò³ òà âèêëàñòè ¿¿ â òàê³é ðåäàêö³¿: “Íàñèëüñòâî ùîäî æóðíàë³ñòà, éîãî
áëèçüêèõ ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿”.
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as an objective sign of the crime of Part 1 Art. 345-1 of the Criminal Code of Ukraine,
can be expressed verbally, in writing, by gestures and demonstration of weapons or
objects that replace them, as well as by the use of technical means, the victim must
be clearly aware that the risk of harm, which threatens the perpetrator, in certain
circumstances, it may become a reality, and socially dangerous consequences will be
caused. With that in mind, the authors proposed to supplement the corpus delicti of
the crimes under Art. 345-1 of the Criminal Code of Ukraine, by criminalizing acts
of torture and torture. lt should be noted that the first part of Art. 345-1 of the
Criminal Code of Ukraine according to the degree of public danger is the main
composition of the crime and by the design of the objective side is defined as a crime
with a formal composition. In the first part of the article cited, the legislator describes
a socially dangerous act, and such features as socially dangerous consequences are
causally optional. Parts 2 and 3 are also the principal crimes of material crime, the
obligatory features of which are socially dangerous acts, socially dangerous consequences
and the causal link between them. Part 4 of the degree of public danger is a qualified
crime and on the obligatory features of the objective side (not forms of manifestation,
but signs) coincide with Part 1–3. 345-1 of the Criminal Code of Ukraine, but are
organized by an organized group. Given this, moment of termination of the crime
provided for h. 1 Art. 345-1 of the Criminal Code of Ukraine, there is a time when
the threat was reported and perceived by the journalist or his close relative or family
member (the moment when the threat was expressed may not coincide with the
moment of its perception by the victim). The threat is a form of mental violence that
iinseparably linked to physical violence, which is a form of the objective side of Part
2 and 3 of Art. 345-1 of the Criminal Code of Ukraine. In this regard, authors
proposed to change the title of the article: “Violence against a journalist, his close
relatives or family members”.

Keywords: criminal responsibility, threat, violence, journalist, close relatives,
family members, legal professional activity, mass media.
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ÓÄÊ 342.61

Æóêîâà ªâãåí³ÿ Îëåêñ³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

äîêòîðàíò Ì³æðåã³îíàëüíî¿ Àêàäåì³¿
óïðàâë³ííÿ ïåðñîíàëîì

ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0003-2471-5230

ÌÅÒÀ ÒÀ Ì²Ñ²ß ÏÓÁË²×ÍÎÃÎ ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß:
ÏÐÀÂÎÂ² ÀÑÏÅÊÒÈ

Ó ñòàòò³ äîñë³äæåí³ ìåòà òà ì³ñ³ÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Îá´ðóíòîâà-
íî, ùî íàéá³ëüø áëèçüêèì äî êàòåãîð³¿ “ìåòà” º ôåíîìåí ì³ñ³¿. Îêðåñëåí³ â³äì³ííîñò³
ì³æ íèìè. Íàäàíî âèçíà÷åííÿ ìåòè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, ùî ïîëÿãàº â
ìàêñèìàëüíîìó çàáåçïå÷åíí³ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ó âñ³õ ñôåðàõ
æèòòºä³ÿëüíîñò³ ñóñï³ëüñòâà ³ äåðæàâè ³ ñòâîðåíí³ íà ö³é îñíîâ³ óìîâ äëÿ ñòàëîãî
ðîçâèòêó ñóñï³ëüíèõ â³äíîñèí, çà ÿêèõ ìîæå áóòè äîñÿãíóòî ìàêñèìàëüíî¿ ðåàë³çàö³¿
çä³áíîñòåé, çàäàòê³â ³ ïðàãíåíü ãðîìàäÿí, òà ì³ñ³é ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê
êîíñòðóêö³é á³ëüø âèñîêîãî ð³âíÿ.

Êëþ÷îâ³ ñëîâà: ïóáë³÷íå àäì³í³ñòðóâàííÿ, ìåòà ïóáë³÷íîãî àäì³í³ñòðóâàííÿ,
ì³ñ³ÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, ñåðâ³ñíà äåðæàâà, ö³ëåïîêëàäàííÿ, ïóáë³÷í³
àäì³í³ñòðàö³¿.

Ðîçâèòîê öèâ³ë³çàö³éíèõ ö³ííîñòåé ëþäñòâà ñïðèÿâ ï³äâèùåííþ ðîë³ ïðàâ
³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà ÿê âèð³øàëüíîãî ôàêòîðà ðîçâèòêó äåðæàâè ³
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Íà çì³íó òîòàëüíîìó êîíòðîëþ äåðæàâè, âèñâ³òëåíîìó
â ðàäÿíñüê³é êîíöåïö³¿ äåðæàâíîãî óïðàâë³ííÿ, ïðèéøîâ ëþäèíîöåíòðèñòñüêèé
ï³äõ³ä, óò³ëåíèé ó êîíöåïö³¿ ñåðâ³ñíî¿ äåðæàâè. Îñîáëèâó ðîëü ó öüîìó â³ä³ãðàº
ñèñòåìà ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê îñîáëèâèé ôåíîìåí, ñòâîðåíèé äëÿ ìàê-
ñèìàëüíîãî çàäîâîëåííÿ ð³çíîìàí³òíèõ ³íòåðåñ³â òà ïîòðåá ô³çè÷íèõ òà þðèäè÷íèõ
îñ³á.

Âîäíî÷àñ âò³ëåííÿ êîíöåïö³¿ ñåðâ³ñíî¿ äåðæàâè ó ñóñï³ëüíå áóòòÿ ùå íå
ìîæíà ââàæàòè çàâåðøåíèì. Íåçâàæàþ÷è íà ïåâí³ çäîáóòêè ïóáë³÷íîãî àäì³í³ñò-
ðóâàííÿ, ÿê³ ïîëÿãàþòü, çîêðåìà, â óäîñêîíàëåíí³ ñèñòåìè íàäàííÿ ïóáë³÷íèõ
ïîñëóã, ð³âåíü äîâ³ðè ãðîìàäÿí äî îðãàí³â ïóáë³÷íîãî óïðàâë³ííÿ çàëèøàºòüñÿ
êðèòè÷íî íèçüêèì. Çàêîíîäàâñòâî, ïðèçíà÷åíå ðåãóëþâàòè ä³ÿëüí³ñòü ïóáë³÷íèõ
àäì³í³ñòðàö³é, õàðàêòåðèçóºòüñÿ íàÿâí³ñòþ ïðàâîâèõ ëàêóí òà ñóïåðå÷íîñòåé, à
òåîðåòèêî-ìåòîäîëîã³÷íà áàçà ïðîáëåìàòèêè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ùå
íåäîñòàòíüî ñôîðìîâàíà. Óêàçàíå îáóìîâëþº àêòóàëüí³ñòü ðîçãëÿäó ìåòè òà ì³ñ³¿
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê âèçíà÷àëüíèõ åëåìåíò³â òåîðåòèêî-ïðàâîâîãî
ï³ä´ðóíòÿ âêàçàíî¿ ïðîáëåìàòèêè.

Ñóòí³ñòü òà îñîáëèâîñò³ ìåòè ó ïðàâ³ ðîçãëÿäàëè ó ñâî¿õ ðîáîòàõ òàê³ â÷åí³,
ÿê: Â. Áàäèðà, Í. Áåðëà÷, Î. Êîì³ñàðîâ, Í. Ìàì÷åíêî, ª. Ì³÷óð³í, Â. Íàãíèá³äà,
Î. Ïåòðèøèí òà Ñ. Ïîãðåáíÿê, Â. Ïðîäàºâè÷, ². Øîï³íà, Ñ. ßêèìîâà òà ³í. Ðàçîì
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ç òèì ñóòí³ñòü ìåòè òà ì³ñ³¿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ùå íåäîñòàòíüî ðîçêðèòà
íà òåîðåòèêî-ìåòîäîëîã³÷íîìó ð³âí³.

Ìåòîþ íàïèñàííÿ ñòàòò³ º âèçíà÷åííÿ ìåòè òà ì³ñ³¿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ.
Ö³ëåïîêëàäàííÿ º âàæëèâîþ óìîâîþ äëÿ äîñÿãíåííÿ ïîçèòèâíèõ ðåçóëüòàò³â

áóäü-ÿêî¿ ñîö³àëüíî¿ ä³ÿëüíîñò³. ßê ñïðàâåäëèâî çàóâàæóº Î. Êîì³ñàðîâ, ñüîãîäí³
óìîâè ïîáóäîâè â Óêðà¿í³ “íîâî¿” äåìîêðàòè÷íî¿ äåðæàâè º òèì ñòàíîì ñèñòåìè
óïðàâë³ííÿ, ÿêèé âèìàãàº âíåñåííÿ ñóòòºâèõ çì³í ó ìåõàí³çì ö³ëåïîêëàäàííÿ íà
âñ³õ ð³âíÿõ óïðàâë³ííÿ, íàäàííÿ éîìó çóìîâëåíîãî îá’ºêòèâíî, íàóêîâî îá´ðóíòî-
âàíîãî òà ðàö³îíàëüíîãî õàðàêòåðó. Îñíîâà ö³ëåïîêëàäàííÿ – ö³ë³ – öå ïðîäóêò
ñâ³äîìîñò³ òâîðöÿ (ñóñï³ëüñòâà, îðãàí³çàö³¿, êîíêðåòíî¿ ëþäèíè) òà º â³äïîâ³äíèì
ñóá’ºêòèâíèì â³äîáðàæåííÿì îá’ºêòèâíî¿ ä³éñíîñò³. Çà ñòóïåíåì îá’ºêòèâíîñò³ ÷è
ñóá’ºêòèâíîñò³ ö³ëåé ìîæíà ñòâåðäæóâàòè ïðî ð³âåíü äîö³ëüíîñò³ îðãàí³çàö³¿, ùî,
çâè÷àéíî, º â³äïðàâíîþ òî÷êîþ ÿê ðåôîðìóâàííÿ ñòàðî¿, òàê ³ ñòâîðåííÿ íîâî¿
îðãàí³çàö³¿ [1, ñ. 15].

Îäíàê ³ñíóº äóìêà, çã³äíî ç ÿêîþ ö³ëåïîêëàäàííÿ º ÷àñòèíîþ ïðîöåñó ïëàíó-
âàííÿ. Ïðîòå òàêà ïîçèö³ÿ íå º ïðèéíÿòíîþ, îñê³ëüêè ïëàíóâàííÿ ÿê ïðîöåñ ðîç-
ðîáêè êîíêðåòíèõ çàõîä³â, ñïðÿìîâàíèõ íà âèð³øåííÿ çàâäàíü, ìîæå â³äáóâàòèñÿ
ëèøå çà óìîâè ³ñíóâàííÿ óñâ³äîìëåííÿ ö³ëåé ôóíêö³îíóâàííÿ ïåâíî¿ ³íñòèòóö³¿,
³íàêøå ñàì ïðîöåñ ïëàíóâàííÿ âòðàòèòü ñèñòåìí³ñòü ³ íàáóäå ðèñ õàîòè÷íîñò³.

Íàéá³ëüø áëèçüêèì äî êàòåãîð³¿ “ìåòà” º ôåíîìåí ì³ñ³¿. Âîäíî÷àñ ì³æ íèìè
òàêîæ º ïåâí³ â³äì³ííîñò³, îñê³ëüêè ì³ñ³ÿ õàðàêòåðèçóº ïðèçíà÷åííÿ ïåâíîãî îð-
ãàíó, óñòàíîâè, îðãàí³çàö³¿ ó ñèñòåì³ ïóáë³÷íî¿ âëàäè òà ñóñï³ëüñòâ³, à ìåòà ä³ÿëüíîñò³
âêàçàíîãî ñóá’ºêòà õàðàêòåðèçóº áàæàíèé ðåçóëüòàò, ÿêîãî ìàº äîñÿãàòè ïåâíèé
³íñòèòóò ó ïðîöåñ³ ñâîº¿ àêòèâíîñò³.

Ì³ñ³ÿ – îäíå ç êëþ÷îâèõ ïîíÿòü ñòðàòåã³÷íîãî óïðàâë³ííÿ. Ð³çí³ â÷åí³ ïðî-
ïîíóâàëè ð³çí³ ôîðìóëþâàííÿ ì³ñ³¿, àëå çàãàëîì âèä³ëÿþòü äâà ï³äõîäè äî òëó-
ìà÷åííÿ ì³ñ³¿ îðãàí³çàö³¿. Ó øèðîêîìó çíà÷åíí³ ì³ñ³ÿ – öå ô³ëîñîô³ÿ òà ïðèçíà-
÷åííÿ, ñåíñ ³ñíóâàííÿ îðãàí³çàö³¿. Ô³ëîñîô³ÿ îðãàí³çàö³¿ âèçíà÷àº ö³ííîñò³ òà
ïðèíöèïè, â³äïîâ³äíî äî ÿêèõ îðãàí³çàö³ÿ ìàº íàì³ð çä³éñíþâàòè ñâîþ ä³ÿëüí³ñòü.
Ïðèçíà÷åííÿ âèçíà÷àþòü ä³¿, ÿê³ îðãàí³çàö³ÿ ìàº íàì³ð çä³éñíþâàòè, ³ òå, ÿêèõ
ö³ëåé âîíà ìàº íàì³ð äîìàãàòèñÿ. Ó âóçüêîìó ðîçóì³íí³ ì³ñ³ÿ – öå âèçíà÷åííÿ
òîãî, äëÿ ÷îãî àáî ÷îìó ³ñíóº îðãàí³çàö³ÿ, òîáòî ì³ñ³ÿ ìàº ðîçêðèâàòè ñåíñ ³ñíóâàííÿ
îðãàí³çàö³¿, ó ÿêîìó ïðîÿâëÿºòüñÿ â³äì³íí³ñòü ö³º¿ îðãàí³çàö³¿ â³ä ïîä³áíèõ ¿õ.
Ì³ñ³ÿ ñïðèÿº ñòâîðåííþ ñïðèÿòëèâîãî êë³ìàòó âñåðåäèí³ îðãàí³çàö³¿, ï³äòðèìö³
êîðïîðàòèâíîãî äóõó, çãóðòîâàíîñò³ êîëåêòèâó, ùî, áåçñóìí³âíî, âïëèâàº íà ð³âåíü
îðãàí³çàö³éíî¿ êóëüòóðè; ì³ñ³ÿ îðãàí³çàö³¿ îòîòîæíþºòüñÿ ç ¿¿ ³äåîëîã³ºþ òà ô³ëî-
ñîô³ºþ; âîíà âèçíà÷àº ñòðàòåã³þ ðîçâèòêó, à òàêîæ äàº çìîãó ñôîðìóâàòè êîðîò-
êîñòðîêîâ³ ö³ë³ ä³ÿëüíîñò³ îðãàí³çàö³¿; äàº çìîãó îðãàí³çóâàòè åôåêòèâíó ñèñòåìó
óïðàâë³ííÿ îðãàí³çàö³ºþ. Çà â³äñóòíîñò³ ì³ñ³¿ âèíèêàþòü ïðîáëåìè, òàê³ ÿê íåóç-
ãîäæåí³ñòü ó ä³ÿõ, ïðîáëåìà ó âèêëàä³ ö³ëåé îðãàí³çàö³¿, ñêëàäíîù³ ó ïëàíóâàíí³,
ïîøóêó ³íâåñòèö³é, ïðîáëåìà ç àäàïòàö³ºþ íîâèõ ñï³âðîá³òíèê³â, ÿê íàñë³äîê,
íåñïðèÿòëèâèé ïñèõîëîã³÷íèé êë³ìàò ó êîëåêòèâ³ [2, ñ. 57–59].

Ì³ñ³ÿ, ìåòà ³ ïëàíóâàííÿ º íåâ³ä’ºìíîþ õàðàêòåðèñòèêîþ îðãàíó äåðæàâíî¿
âëàäè. Âîäíî÷àñ ÿêùî ìåòà õàðàêòåðèçóºòüñÿ ïðàâîâèì õàðàêòåðîì, òîáòî ìîæå
áóòè âèðàæåíà ïðàâîâîþ òåðì³íîëîã³ºþ ³ çàêð³ïëåíà ó ïðàâîâîìó àêò³, òî ì³ñ³ÿ º
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çäåá³ëüøîãî êàòåãîð³ºþ, âèâ÷åííÿì ÿêî¿ çàéìàþòüñÿ ñîö³îëîã³ÿ, ïîë³òîëîã³ÿ òà
ñîö³àëüíà ô³ëîñîô³ÿ. Îòæå, âèçíà÷åííÿ îñîáëèâîñòåé ìåòè ïóáë³÷íîãî àäì³í³ñò-
ðóâàííÿ ïîòðåáóº íàñàìïåðåä ç’ÿñóâàííÿ ñóòíîñò³ êàòåãîð³¿ “ìåòà”.

Ó ïðàâ³ ïîíÿòòÿ “ìåòà” âæèâàºòüñÿ ó ð³çíîìàí³òíèõ êîíòåêñòàõ, íàïðèêëàä:
ÿê ìåòà ïðàâîâîãî ðåãóëþâàííÿ, ìåòà þðèäè÷íî¿ â³äïîâ³äàëüíîñò³, ìåòà ïîêàðàííÿ,
ìåòà àäì³í³ñòðàòèâíî¿ ä³ÿëüíîñò³ òîùî. Âèçíà÷åííÿ ïîíÿòòÿ ìåòè ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ âæå ïî÷àëî ðîçðîáëÿòèñÿ ó ñó÷àñí³é íàóö³. Òàê, çîêðåìà, ³ñíóþòü
íàñòóïí³ ¿¿ ðîçóì³ííÿ. Çã³äíî ç Â. Êîëïàêîâèì, ìåòà ïóáë³÷íîãî àäì³í³ñòðóâàí-
íÿ – öå ïóáë³÷íå çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, íîðìàëüíå
ôóíêö³îíóâàííÿ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà òà äåðæàâè [3, ñ. 231–235].  Íà
äóìêó Ò. Àð³ôõîäæàºâî¿, ìåòîþ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ º îðãàí³çàö³ÿ ñóñï³ëü-
ñòâà äëÿ çàáåçïå÷åííÿ åôåêòèâíîãî ôóíêö³îíóâàííÿ âñüîãî ñîö³óìó. Òîáòî, ÿê
ââàæàº â÷åíà, ïóáë³÷íå àäì³í³ñòðóâàííÿ – öå çëàãîäæåíà çàêîííà ä³ÿëüí³ñòü ïóáë³÷-
íèõ îðãàí³â óïðàâë³ííÿ òðüîõ ñôåð âëàäè, çàêîíîäàâ÷î¿, âèêîíàâ÷î¿ òà ñóäîâî¿,
ùî ç óñ³ºþ ³ºðàðõ³ºþ ïóáë³÷íî-àäì³í³ñòðàòèâíèõ ³íñòèòóò³â ñïðÿìîâàíà íà äîñÿã-
íåííÿ åôåêòèâíîãî ôóíêö³îíóâàííÿ ñîö³óìó çàäëÿ çì³öíåííÿ åêîíîì³÷íî¿, ïîë³òè÷-
íî¿ òà ñîö³àëüíî¿ ñôåð, à òàêîæ óðàõóâàííÿ ³íòåðåñ³â óñ³õ ñîö³àëüíèõ ãðóï ³ âåðñòâ
íàñåëåííÿ, òà çì³öíåííÿ íà ö³é îñíîâ³ ñîö³àëüíî¿ çëàãîäè òà ºäíîñò³ íàðîäó [4,
ñ. 13]. Î. Ìîðãóíîâ ìåòîþ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ñôåð ô³çè÷íî¿ êóëüòóðè
òà ñïîðòó ââàæàº çàáåçïå÷åííÿ ïðàâ, ñâîáîä òà ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà íà
îñíîâ³ ïîáóäîâè ïàðòíåðñüêèõ â³äíîñèí ì³æ âëàäîþ ³ ñóñï³ëüñòâîì, ùî, íàòîì³ñòü,
äîçâîëÿº ìåòîþ ôóíêö³îíóâàííÿ ïóáë³÷íî¿ àäì³í³ñòðàö³¿ ó âêàçàíèõ ñôåðàõ âèçíà-
÷èòè ñëóæ³ííÿ ñóñï³ëüñòâó [5, ñ. 299]. Ã. ²âàíîâà îáñòîþº äóìêó, ùî ìåòà ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ ïîëÿãàº â çàáåçïå÷åíí³ ³íòåðåñ³â ëþäèíè é ñóñï³ëüñòâà (ïóáë³÷íèõ
³íòåðåñ³â), øëÿõîì óïîðÿäêóâàííÿ ñîö³àëüíèõ îá’ºêò³â òà ïðîöåñ³â [6, ñ. 156].

Çóïèíèìîñÿ íà åëåìåíòàõ, ÿê³ âõîäÿòü äî ñêëàäó ìåòè ïóáë³÷íîãî àäì³í³ñòðó-
âàííÿ. Ïåðøå ïèòàííÿ, ÿêå ïîñòàº, ïîâ’ÿçàíî ç òèì, ÷è ìîæå áóòè ìåòîþ çàáåçïå-
÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà (àáî ô³çè÷íèõ òà þðèäè÷íèõ îñ³á, àáî
óñ³õ âåðñòâ íàñåëåííÿ, çàëåæíî â³ä êîíòåêñòó âèçíà÷åíü ð³çíèõ àâòîð³â)? Öÿ êà-
òåãîð³ÿ, áåçóìîâíî, ÿâëÿº ñîáîþ ãîëîâíå ïðèçíà÷åííÿ âñ³õ äåðæàâíèõ îðãàí³â òà
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Îäíàê âîíà ðàäøå ìàº îçíàêè ì³ñ³¿, í³æ ìåòè.
ßêùî ñòàí ìàêñèìàëüíî¿ çàõèùåíîñò³ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà ÿâëÿº
ñîáîþ ïåâíó ³äåàëüíó ñòàòè÷íó êîíñòðóêö³þ, òî çä³éñíåííÿ ä³ÿëüíîñò³, ñïðÿìîâàíî¿
íà äîñÿãíåííÿ òàêîãî ñòàíó, ìàòèìå ñòîñóíîê äî êîíêðåòíèõ çàâäàíü äåðæàâíèõ
³íñòèòóö³é. Ó ÷îìó æ ïîëÿãàº ðîëü ìåòè ó òàê³é ñèòóàö³¿? Ìåòà óîñîáëþº ìîäåëü,
âç³ðåöü, â³äîáðàæåííÿ ïåâíîãî ðåçóëüòàòó, äî ÿêîãî ïîòð³áíî ïðàãíóòè. Ïî-äðóãå,
âèêëèêàº çàïåðå÷åííÿ âèêîðèñòàííÿ êîíñòðóêö³¿ “ïóáë³÷í³ ³íòåðåñè”, îñê³ëüêè
êîëî ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ìîæå áóòè íàäçâè÷àéíî øèðîêèì ³,
îêð³ì ïóáë³÷íèõ ³íòåðåñ³â, çîêðåìà, ùîäî ó÷àñò³ ó ãðîìàäñüê³é ä³ÿëüíîñò³ øëÿõîì
ñòâîðåííÿ îá’ºäíàííÿ ãðîìàäÿí, ìîæå âêëþ÷àòè áåçë³÷ ïðèâàòíèõ, íàïðèêëàä,
âñòóïàííÿ â øëþá, íàðîäæåííÿ äèòèíè, ïðèäáàííÿ æèòëà, çä³éñíåííÿ ãîñïîäàðñü-
êî¿ ä³ÿëüíîñò³ ÿê ô³çè÷íî¿ îñîáè-ï³äïðèºìöÿ òîùî, ³ âñ³ ö³ ³íòåðåñè ñóïðîâîä-
æóþòüñÿ ³ ìîæóòü áóòè ðåàë³çîâàí³ çàâäÿêè ïåâíèì ðåºñòðàö³éíèì, ñîö³àëüíî-
çàõèñíèì, ë³öåíç³éíèì òà ³íøèì ä³ÿì äåðæàâè. Ïî-òðåòº, íå º ïðèéíÿòíèì
â³äíåñåííÿ äî ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ îðãàí³â çàêîíîäàâ÷î¿ ³ ñóäîâî¿
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âëàäè. Àëå íàãîëîñèìî, ùî ö³ ïðîöåñè ñïðÿìîâàí³ íå íà çàáåçïå÷åííÿ ³íòåðåñ³â
øèðîêèõ ìàñ íàñåëåííÿ, à º ñóòî âíóòð³øíüî-îðãàí³çàö³éíèìè, ñïðÿìîâàíèìè íà
áåçïåðåøêîäíå ôóíêö³îíóâàííÿ ñóä³â, ¿õ êàäðîâå çàáåçïå÷åííÿ òîùî.

Íà ï³äñòàâ³ âèêëàäåíîãî âèùå ìîæåìî ñôîðìóëþâàòè ìåòó ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ. Îòîæ, ìåòà ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ïîëÿãàº ó ìàêñèìàëüíîìó
çàáåçïå÷åíí³ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ó âñ³õ ñôåðàõ æèòòºä³ÿëüíîñò³
ñóñï³ëüñòâà ³ äåðæàâè ³ ñòâîðåíí³ íà ö³é îñíîâ³ óìîâ äëÿ ñòàëîãî ðîçâèòêó ïîë³-
òè÷íèõ, åêîíîì³÷íèõ, ñîö³àëüíèõ, åêîëîã³÷íèõ, ³íôîðìàö³éíèõ òà ³íøèõ âèä³â
ñóñï³ëüíèõ â³äíîñèí, ó ÿêèõ ìîæå áóòè äîñÿãíóòà ìàêñèìàëüíà ðåàë³çàö³ÿ çä³áíîñòåé,
çàäàòê³â ³ ïðàãíåíü ãðîìàäÿí.

Âîäíî÷àñ ì³ñ³ÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê êîíñòðóêö³ÿ á³ëüø âèñîêîãî
ð³âíÿ ìîæå áóòè ïðåäñòàâëåíà ÿê ïîáóäîâà òîëåðàíòíèõ òà ãóìàííèõ â³äíîñèí
ì³æ ãðîìàäÿíàìè, òåðèòîð³àëüíèìè ãðîìàäàìè, ñóñï³ëüñòâîì ³ äåðæàâîþ, ó ÿêèõ
ñòâîðþâàëàñÿ á ìîæëèâ³ñòü äëÿ íàéá³ëüø ïîâíî¿ ñàìîðåàë³çàö³¿ âñ³õ ÷ëåí³â ñóñ-
ï³ëüñòâà.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Êîì³ñàðîâ Î.Ã. Ïðîöåñ ö³ëåïîêëàäàííÿ â îðãàí³çàö³¿ ä³ÿëüíîñò³ îðãàí³â âíóòð³øí³õ ñïðàâ
Óêðà¿íè íà ñó÷àñíîìó åòàï³ ðîçâèòêó: äèñ. … êàíä. þðèä. íàóê: 12.00.07. ²ðï³íü, 2003. 237 ñ.

2. Ïóøêàðåâà Í.Â., Êîáöåâà Î.Í. Ìèññèÿ êàê âàæíåéøèé ýëåìåíò îðãàíèçàöèîííîé êóëüòóðû.
Ýêîíîìèêà è ñîâðåìåííûé ìåíåäæìåíò: òåîðèÿ, ìåòîäîëîãèÿ, ïðàêòèêà. 2018. ¹ 3. Ñ. 57–59.

3. Êîëïàêîâ Â.Ê. Àäì³í³ñòðàòèâíå ïðàâî Óêðà¿íè: ï³äðó÷íèê. Êè¿â: Þð³íêîì ²íòåð, 1999.
736 ñ.

4. Àð³ôõîäæàºâà Ò.Á. Ïîíÿòòÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ ñîö³àëüíîãî çàõèñòó
íàñåëåííÿ. Ôîðóì ïðàâà. 2016. ¹ 3. Ñ. 12–15.

5. Ìîðãóíîâ Î.À. Ìåòà ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ ô³çè÷íî¿ êóëüòóðè ³ ñïîðòó
Óêðà¿íè. Ïîð³âíÿëüíî-àíàë³òè÷íå ïðàâî. 2019. ¹ 6. Ñ. 296–299. URL: http://www.pap.in.ua/
6_2019/77.pdf (äàòà çâåðíåííÿ: 08.10.2021).

6. ²âàíîâà Ã.Ñ. Àãðîïðîìèñëîâèé êîìïëåêñ – îá’ºêò ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Íàóêîâèé
â³ñíèê ïóáë³÷íîãî òà ïðèâàòíîãî ïðàâà. 2017. ¹ 4. Ñ. 152–158.

REFERENCES

1. Komisarov O.H. (2003). Protses tsilepokladannia v orhanizatsii diialnosti orhaniv vnutrishnikh
sprav Ukrainy na suchasnomu etapi rozvytku.  “The process of goal-setting in the organization of the
internal affairs of Ukraine at the present stage of development”: dis. Cand. Jurid. Sciences: 12.00.07.
Irpen. 237 p. [In Ukrainian].

2. Pushkarieva N.V., Kobtseva O.N. (2018). Missiia kak vazhneishii element orhanizatsionnoi
kultury. “Mission as an essential element of organizational culture”. Economics and modern management:
theory, methodology, practice. No. 3. P. 57–59. [In Russian].

3. Kolpakov V.K. (1999). Administratyvne pravo Ukrainy. “Administrative law of Ukraine”:
textbook. Kyiv: Yurinkom Inter. 736 p. [In Ukrainian].

4. Arifkhodzhaieva T.B. (2016). Poniattia publichnoho administruvannia u sferi sotsialnoho
zakhystu naselennia. “The concept of public administration in the field of social protection”. Forum
prava. No. 3. P. 12–15. [In Ukrainian].

5. Morhunov O.A. (2019). Meta publichnoho administruvannia u sferi fizychnoi kultury i
sportu Ukrainy. “The purpose of public administration in the field of physical culture and sports of
Ukraine”. Porivnialno-analitychne pravo. No. 6. P. 296–299. URL: http://www.pap.in.ua/6_2019/
77.pdf (Date of Application: 08.10.2021) [In Ukrainian].

6. Ivanova H.S. (2017). Ahropromyslovyi kompleks – obiekt publichnoho administruvannia.
“The agro-industrial complex is an object of public administration”. Naukovyi visnyk publichnoho ta
pryvatnoho prava. No. 4. P. 152–158. [In Ukrainian].

© Zhukova Yevheniia, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).5

50

UDC 342.61

Zhukova Yevheniia,
Candidate of Juridical Sciences,

Doctoral candidate, Interregional Academy Personnel Management,
Kyiv, Ukraine,

ORCID ID 0000-0003-2471-5230

PURPOSE AND MISSION OF PUBLIC ADMINISTRATION:
LEGAL ASPECTS

The purpose of this article is the goal and mission of public administration.
The article clarifies that the development of civilization values of mankind has

led to an increase in the role of human and civil rights and freedoms as a decisive
factor in the development of the state and civil society. The total control of the state,
highlighted in the Soviet concept of public administration, was replaced by a person-
centered approach, embodied in the concept of a service state. A special role in this
is played by the public administration system as a special phenomenon created to
maximize the satisfaction of the interests and needs of individuals and legal entities.

According to the authors, the closest to the category of purpose is the phenomenon
of mission. At the same time, there are also certain differences between them, since the
mission characterizes the purpose of a certain body, institution, organization in the
system of public authority and society, and the purpose of the activity of the specified
subject characterizes the desired result that a certain institution should achieve in the
process of its activity.

The article defines that mission, purpose and planning are an integral characteristic
of a public authority. In doing so, if the goal is characterized by a legal nature, that
is, it can be expressed in legal terminology and enshrined in a legal act, then the
mission is basically a category studied by sociology, political science and social
philosophy.

The conclusion is made that the goal of public administration is to maximize the
interests of individuals and legal entities in all spheres of life of society and the state,
and on this basis to create conditions for the sustainable development of political,
economic, social, environmental, informational and other types of public relations, in
which the maximum realization of the abilities, inclinations and aspirations of citizens
can be achieved.

At the same time, the mission of public administration as a structure of a higher
level is presented as building tolerant and humane relations between citizens, territorial
communities, society and the state, which would create an opportunity for the most
complete self-realization of all members of society.

Keywords: public administration, goal of public administration, mission of
public administration, service state, goal setting.
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ÏÐÀÂÎÂ² ÏÐÎÁËÅÌÈ ÏÐÎÒÈÄ²¯
ÄÅÑÒÐÓÊÒÈÂÍÈÌ ²ÍÔÎÐÌÀÖ²ÉÍÈÌ ÂÏËÈÂÀÌ
Ó ÑÓ×ÀÑÍÎÌÓ ²ÍÔÎÐÌÀÖ²ÉÍÎÌÓ ÏÐÎÑÒÎÐ²1

Ó ñòàòò³ äîñë³äæåíî ñó÷àñíèé ³íôîðìàö³éíèé ïðîñò³ð, ÿêèé ðîçðàõîâàíèé
íà ð³çíîìàí³òí³ ãðóïè êîðèñòóâà÷³â ³ç øèðîêèì êîëîì ³íòåðåñ³â. Ðîçãëÿíóòî îêðåì³
ïðîáëåìí³ ïèòàííÿ, ÿê³ âèíèêàþòü óíàñë³äîê âèêîðèñòàííÿ äåñòðóêòèâíî¿ ³íôîð-
ìàö³¿. Íà ïðèêëàä³ ²íòåðíåòó òà ìåä³à âèâ÷åí³ äæåðåëà ñó÷àñíî¿ ³íôîðìàö³¿. Âè-
çíà÷åíî, ùî êîæåí ³ç êîðèñòóâà÷³â ìàº ³íäèâ³äóàëüí³ îñîáëèâîñò³, âíàñë³äîê ÷îãî
³ âïëèâ ð³çíî¿ ³íôîðìàö³¿, ó òîìó ÷èñë³ äåñòðóêòèâíî¿, º ð³çíèì.

Êëþ÷îâ³ ñëîâà: ñó÷àñíèé ³íôîðìàö³éíèé ïðîñò³ð, äæåðåëà ³íôîðìàö³¿,
³íôîðìàö³ÿ, “³íôîðìàö³éíà áóëüáàøêà”, ìàí³ïóëÿö³ÿ, íàñèëüñòâî.

Â³ðîã³äí³ñòü ïîòðàïèòè ï³ä âïëèâ íàñèëüñòâà º ó êîæíîãî, õòî êîðèñòóºòüñÿ
ìîæëèâîñòÿìè ñó÷àñíîãî ³íôîðìàö³éíîãî ïðîñòîðó. Îñê³ëüêè òàêèé ïðîñò³ð ìàº
òåíäåíö³þ íàïîâíþâàòèñÿ ð³çíîìàí³òíîþ ³íôîðìàö³ºþ, ñåðåä ÿêî¿ ³ñíóº
äåç³íôîðìàö³ÿ, äåñòðóêòèâíà ³íôîðìàö³ÿ, ÿêà íå çàâæäè ñâîº÷àñíî ïåðåâ³ðÿºòüñÿ
íà äîñòîâ³ðí³ñòü ³ ñïðîñòîâóºòüñÿ. Òàê³é ³íôîðìàö³¿ ïðèòàìàííå åìîö³éíå çàáàðâ-
ëåííÿ, ùî äîïîìàãàº ¿é øâèäêî ïîøèðþâàòèñÿ. Ñâîãî ÷àñó Â³íñòîí ×åð÷³ëëü ³ðî-
í³÷íî âèñëîâèâñÿ: “Áðåõíÿ âñòèãàº îá³éòè ï³â ñâ³òó, ïîêè ïðàâäà îäÿãàº øòàíè”
[1]. Â îäíîìó ç³ ñâî¿õ âèñòóï³â Çóðàá Àëàñàí³ÿ, ãîëîâà ïðàâë³ííÿ Íàö³îíàëüíî¿
ñóñï³ëüíî¿ òåëåðàä³îêîìïàí³¿ Óêðà¿íè, ç öüîãî ïðèâîäó âèñëîâèâ òàêó äóìêó:
“Äåç³íôîðìàö³þ ëåãêî ñòâîðèòè ³ âàæêî ñïðîñòóâàòè. Ïðîòèñòîÿòè äåç³íôîðìàö³¿
ìîæóòü ëèøå ôàêòè. À ôàêòè íå êîðèñòóþòüñÿ òàêèì ïîïèòîì, ÿê åìîö³éíî çà-
áàðâëåíà ³ ïåðåêðó÷åíà ³íôîðìàö³ÿ” [2].

Êîæíà ëþäèíà ç äàâí³õ-äàâåí ïðàãíå ð³çíèìè øëÿõàìè óáåçïå÷èòè ñåáå,
âèêîðèñòîâóâàòè çàãàëüíîëþäñüê³ áëàãà. ² öå ïðàâî ëþäèíè º íåâ³ä÷óæóâàíèì  òà
íåïîðóøíèì, îñê³ëüêè îòðèìóºòüñÿ â³ä íàðîäæåííÿ.

Ó ÕÕ² ñòîë³òò³, ó ïîñò³íäóñòð³àëüíîìó ñóñï³ëüñòâ³, áåçïåêà ëþäèíè â ³íôîðìà-
ö³éíîìó ïðîñòîð³ ñòàëà îäí³ºþ ç ïð³îðèòåòíèõ íàïðÿì³â äåðæàâè.

Íà ñüîãîäí³ â Óêðà¿í³ çàáåçïå÷åííÿ æèòòºâî âàæëèâèõ ³íòåðåñ³â ëþäèíè â
³íôîðìàö³éíîìó ñåðåäîâèù³ çàéìàº îäíå ç ïðîâ³äíèõ ì³ñöü, çàâäÿêè ÷îìó âäîñêîíà-
ëþºòüñÿ ïðàâîâå ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí, ñïðÿìîâàíèõ íà àêòèâíèé
ïðîöåñ ñòâîðåííÿ íîâèõ ïðàâîâèõ íîðì, çì³íè òà ñêàñóâàííÿ ÷èííèõ. Ñòàòòåþ 17
Êîíñòèòóö³¿ Óêðà¿íè ãàðàíòóºòüñÿ áóäü-ÿêîìó ãðîìàäÿíèíó çàáåçïå÷åííÿ éîãî

1 Çàê³í÷åííÿ.  Ïî÷àòîê ó ïîïåðåäíüîìó íîìåð³.
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³íôîðìàö³éíî¿ áåçïåêè [3], à ñàìà ³íôîðìàö³éíà áåçïåêà îñîáè, â³äïîâ³äíî äî
Óêàç³â Ïðåçèäåíòà Óêðà¿íè ¹ 392/2020 “Ïðî ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè
³ îáîðîíè Óêðà¿íè â³ä 14 âåðåñíÿ 2020 ðîêó “Ïðî Ñòðàòåã³þ íàö³îíàëüíî¿ áåçïåêè
Óêðà¿íè” òà ¹ 685/2021 â³ä 28 ãðóäíÿ 2021 ðîêó “Ïðî ð³øåííÿ Ðàäè íàö³îíàëüíî¿
áåçïåêè ³ îáîðîíè Óêðà¿íè â³ä 15 æîâòíÿ 2021 ðîêó” [4, 5], Çàêîíó Óêðà¿íè “Ïðî
íàö³îíàëüíó áåçïåêó Óêðà¿íè” [6], â³äíåñåíà äî ñôåðè íàö³îíàëüíî¿ áåçïåêè ³ º
ïð³îðèòåòíèì íàïðÿìîì äåðæàâíî¿ ïîë³òèêè.

Ñèñòåìà ³íôîðìàö³éíî¿ áåçïåêè äåðæàâè º åëåìåíòîì çàãàëüíî¿ ñèñòåìè
íàö³îíàëüíî¿ áåçïåêè êðà¿íè, äî ÿêî¿ íàëåæàòü îðãàíè äåðæàâíî¿ âëàäè, íåäåðæàâí³
ñòðóêòóðè òà ãðîìàäÿíè, ÿê³ ïîâèíí³ óçãîäæåíî çä³éñíþâàòè ä³ÿëüí³ñòü ùîäî
çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè íà îñíîâ³ ºäèíèõ ïðàâîâèõ íîðì, åôåêòèâíî
ïðîòèñòîÿòè ³íôîðìàö³éíèì çàãðîçàì çà ñó÷àñíèõ óìîâ.

Äåðæàâà, â³äïîâ³äíî äî ïîêëàäåíèõ íà íå¿ ôóíêö³é:
1) ðîçìåæîâóº ³íôîðìàö³þ íà íåïðàâäèâó òà òó, ùî çàñëóãîâóº íà äîâ³ðó.

Çä³éñíþºòüñÿ ñïðîñòóâàííÿ íåïðàâäèâî¿ (ôåéêîâî¿) ³íôîðìàö³¿;
2) íå äîïóñêàº ïîøèðåííÿ äåñòðóêòèâíî¿ ³íôîðìàö³¿ íà ïåâí³é òåðèòîð³¿, à

òàêîæ ïðîöåñó ìàí³ïóëþâàííÿ ñóñï³ëüíîþ äóìêîþ òà ëþäüìè;
3) çàõèùàº ³íòåðåñè ëþäèíè, ñóñï³ëüñòâà, ñâî¿ âëàñí³.
Äëÿ ðåàë³çàö³¿ ïåðåðàõîâàíèõ ôóíêö³é ïðåâåíòèâíîãî õàðàêòåðó ðîçðîá-

ëÿþòüñÿ íîðìàòèâíî-ïðàâîâ³ ìåõàí³çìè, ñïðÿìîâàí³ íà:
– çàõèñò ³íôîðìàö³éíîãî ñåðåäîâèùà ñóñï³ëüñòâà, çàáåçïå÷åííÿ éîãî ôîðìó-

âàííÿ òà âèêîðèñòàííÿ äëÿ ðîçâèòêó â ³íòåðåñàõ ãðîìàäÿí, îðãàí³çàö³é ³ ñâî¿õ;
– íåäîïóùåííÿ òà ë³êâ³äàö³þ çàãðîç, ÿê³ óòâîðþþòüñÿ â ³íôîðìàö³éíîìó

ïðîñòîð³;
– óäîñêîíàëåííÿ ñèñòåìè ï³äãîòîâêè é ï³äâèùåííÿ êâàë³ô³êàö³¿ ôàõ³âö³â,

óñï³øíó àäàïòàö³þ ¿õ äî ïðîôåñ³éíî¿ ä³ÿëüíîñò³ â ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè
äåðæàâíèõ ³ íåäåðæàâíèõ óñòàíîâ.

Äåðæàâà ÷åðåç âèçíà÷åí³ îðãàíè âèêîíàâ÷î¿ âëàäè ñïðÿìîâóº ñâî¿ çóñèëëÿ
íà çä³éñíåííÿ êîíòðîëþ çà äîòðèìàííÿì òàêèõ ïðàâèë òà óìîâ, ÿê³ ïîëÿãàþòü ó:

íåçàâäàíí³ øêîäè ÷è ïåâíèì ³íøèõ ³íòåðåñàì (ïåðåäáà÷åíî îô³ö³éíèìè
äîêóìåíòàìè2 àáî âèïëèâàº ³ç ìîâ÷àçíî¿ óãîäè);

âèêîíàíí³ ñâî¿õ ôóíêö³é (âèçíà÷åíèõ çà ÿêèìèñü ñïðàâåäëèâèìè ïðèíöèïàìè)
ñïðÿìîâàíèõ íà çàõèñò ñóñï³ëüñòâà àáî éîãî ÷ëåí³â â³ä øêîäè òà çîâí³øí³õ çàç³õàíü.

Çàïîðóêîþ ïîçèòèâíî¿ ðåàë³çàö³¿ ïåðåðàõîâàíèõ âèùå ä³é º:
– àäåêâàòí³ñòü çàõîä³â ó ò³é ÷è ³íø³é ñèòóàö³¿ òà â äåìîêðàòè÷íîìó ñóñï³ëüñòâ³;
– ïðîïîðö³éí³ñòü;
– ïîñò³éíèé íàãëÿä, çîêðåìà, ³ç áîêó ïàðëàìåíòó ³ íàö³îíàëüíèõ ³íñòèòóò³â

ãðîìàäÿíñüêîãî ñóñï³ëüñòâà.
Ïðàâîâ³ ³íñòðóìåíòè ïðåâåíòèâíîãî õàðàêòåðó ñïðÿìîâàí³ äëÿ âèÿâëåííÿ

ä³é ñóá’ºêò³â, ÿê³ ìîæóòü áóòè øê³äëèâèìè äëÿ ³íøèõ. Âèêðèâøè äåñòðóêòèâí³
ä³¿ òàêèõ ñóá’ºêò³â, ¿õ ìîæíà çàñóäèòè, íàâ³òü ÷åðåç ñóñï³ëüíó äóìêó.

2 “Îô³ö³éí³ äîêóìåíòè” – öå áóäü-ÿêà ³íôîðìàö³ÿ, çàïèñàíà â áóäü-ÿêîìó âèãëÿä³, âèðîáëåíà
àáî îòðèìàíà îðãàíàìè äåðæàâíî¿ âëàäè ³ ïîâ’ÿçàíà ç áóäü-ÿêîþ äåðæàâíîþ àáî àäì³í³ñòðàòèâíîþ
ôóíêö³ºþ, çà âèíÿòêîì äîêóìåíò³â, ÿê³ ïåðåáóâàþòü íà ñòàä³¿ ï³äãîòîâêè». Âèçíà÷åííÿ íàäàíî
â³äïîâ³äíî äî Ðåêîìåíäàö³é Ðàäè ªâðîïè N R (2002)2 “Ïðî äîñòóï äî îô³ö³éíèõ äîêóìåíò³â”
â³ä 21 ëþòîãî 2002 ðîêó.
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Äî ïðîöåñó çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè â Óêðà¿í³ çàëó÷àþòüñÿ íå
ëèøå îðãàíè âèêîíàâ÷î¿ âëàäè, ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à é ãðîìàäÿíè Óêðà¿íè,
ãðîìàäñüê³ îðãàí³çàö³¿, íàóêîâ³ óñòàíîâè, îñâ³òí³ ³ íàâ÷àëüí³ çàêëàäè Óêðà¿íè òà
³íø³ ³íñòèòóòè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ÿê³, çîêðåìà, çä³éñíþþòü íàóêîâ³ äî-
ñë³äæåííÿ òà ï³äãîòîâêó ôàõ³âö³â çà ð³çíèìè íàïðÿìàìè ³íôîðìàö³éíî¿ ä³ÿëüíîñò³,
â ãàëóç³ ³íôîðìàö³éíî¿ áåçïåêè òîùî.

Íå âàðòî ïîêëàäàòèñÿ ëèøå íà äåðæàâí³ ³íñòèòóö³¿. Êîæíà ëþäèíà ìàº ñâîþ
³íäèâ³äóàëüí³ñòü, ñâî¿ ï³äõîäè äî âèð³øåííÿ òî¿ ÷è ³íøî¿ ïðîáëåìè. Ìè çäàòí³
êîíòðîëþâàòè ñâî¿ âëàñí³ ä³¿, àëå íå íàñë³äêè. Ó òîé æå ÷àñ ³ñíóþòü ³ çàãàëüí³ ðå-
êîìåíäàö³¿. ²íôîðìàö³þ, îòðèìàíó ç íåïåðåâ³ðåíèõ äæåðåë, ñë³ä ïåðåâ³ðÿòè íà
äîñòîâ³ðí³ñòü óñ³ìà äîñòóïíèìè ìîæëèâîñòÿìè. Îñîáëèâî öå ñòîñóºòüñÿ ³íôîðìàö³¿,
ÿêà åìîö³éíî çàáàðâëåíà, ðåçîíàíñíà. Ñåðåä òàêèõ äæåðåë ìîæóòü áóòè îô³ö³éí³
²íòåðíåò-ðåñóðñè îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Òàêîæ
ñó÷àñí³é ëþäèí³ ðåêîìåíäîâàíî ðîçâèâàòè ñâî¿ íàâè÷êè ùîäî êðèòè÷íîãî ìèñëåííÿ,
ôîðìóâàòè ëîã³÷íîãî ìèñëåííÿ, íàáóâàòè òà ï³äâèùóâàòè ð³âåíü ñâî¿õ óì³íü ïðè
âèâ÷åíí³ çàãàëüíèõ ³ ïðîôåñ³éíèõ öèôðîâèõ êîìïåòåíö³é, ö³êàâèòèñÿ îá´ðóíòî-
âàíîþ ïðàêòèêîþ òåõí³êè áîðîòüáè ç ìàí³ïóëÿö³ÿìè äëÿ ïîäàëüøîãî ïåðåøêîä-
æàííÿ ¿õ çàñòîñóâàííÿ.

Óäîñêîíàëåííÿ çàçíà÷åíèõ íàâè÷îê çìåíøèòü âïëèâ äåñòðóêòèâíî¿
³íôîðìàö³¿, ÿêà çà ïåâíèõ óìîâ ìîæå ïðèçâîäèòè äî ð³çíèõ íåãàòèâíèõ íàñë³äê³â,
íàïðèêëàä, íàñèëüñòâà, ôîðìóâàííÿ ó ñïîæèâà÷³â ³íôîðìàö³¿, íåïðèòàìàííèõ ¿ì
çâè÷îê, ïîâåä³íêè, ïîãëÿä³â ³ äóìîê, ñòàâëåííÿ äî òîãî ÷è ³íøîãî ÿâèùà (ïîä³¿).

Â Óêðà¿í³ ðàçîì ³ç ïîçèòèâíèìè çðóøåííÿìè ³ñíóº íèçêà íåâèð³øåíèõ
ïðàâîâèõ òà ñîö³àëüíèõ àêòóàëüíèõ ïðîáëåì. Äî ñîö³àëüíèõ ïðîáëåì íàëåæèòü
íèçüêèé ð³âåíü ìåä³àãðàìîòíîñò³ íàñåëåííÿ òà çäàòíîñò³ äî êðèòè÷íîãî ìèñëåííÿ,
ÿê³ ïåðåøêîäæàþòü åôåêòèâí³é ïîë³òèö³ äåðæàâè â ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè.
Ó ðåçóëüòàò³ òàêîãî ñòàíó ñïðàâ â óêðà¿íñüêîìó çàêîíîäàâñòâ³ âèíèêàþòü òàêîæ
³ ïðàâîâ³ ïðîáëåìè ùîäî ïðîòèä³¿ äåñòðóêòèâíèì ³íôîðìàö³éíèì âïëèâàì ó ñó-
÷àñíîìó ³íôîðìàö³éíîìó ïðîñòîð³. Ñåðåä íèõ º òàê³. Ïî-ïåðøå, êîëè â ³íôîðìàö³þ
çàêëàäàºòüñÿ äåñòðóêòèâíà ñêëàäîâà, ÿêà º çàâæäè ïðèõîâàíîþ, òî âèçíà÷èòè
àâòîðñòâî (çàìîâíèêà, àâòîðà) äîñèòü ñêëàäíî. Îñê³ëüêè âèêîðèñòîâóþòüñÿ ñó÷àñí³
òåõíîëîã³¿, ùî äîïîìàãàþòü ïðèõîâàòè ïåðøîäæåðåëî, òîìó éîãî ñêëàäíî
ïðèòÿãíóòè äî â³äïîâ³äàëüíîñò³.

Ïî-äðóãå, íàâ³òü êîëè âñòàíîâëåíî àâòîðñòâî, ³ñíóº íèçêà íåâèð³øåíèõ,
ïðîáëåìíèõ ìîìåíò³â:

– ñóá’ºêò â³äíîñèí ìîæå çíàõîäèòèñÿ ó áóäü-ÿêîìó êóòî÷êó ñâ³òó (ì³ñöå
ïåðåáóâàííÿ ÷³òêî íå âèçíà÷åíî àáî âçàãàë³ íå âäàëîñÿ âñòàíîâèòè);

– ä³ÿëüí³ñòü ñóá’ºêòà ³ â³í ñàì ï³äïàäàþòü ï³ä þðèñäèêö³þ êðà¿íè, äå âêàçàí³
ä³¿ íå º ïðàâîïîðóøåííÿì. Òîìó ³ñíóº ³íøå ñòàâëåííÿ äî ïîçèö³¿ ñóá’ºêòà â³ä-
íîñèí, íàïðèêëàä, ùîäî â³ðóâàííÿ, ðàñîâî¿ ÷è åòí³÷íî¿ ïðèíàëåæíîñò³, ñåêñóàëüíî¿
îð³ºíòàö³¿, ïîë³òè÷íèõ ïåðåêîíàíü. ² öåé ïåðåë³ê íå º âè÷åðïíèì. Ùî äîçâîëåíî
â “îäí³é ì³ñöåâîñò³” – çàáîðîíåíî â ³íø³é. Óíàñë³äîê ÷îãî íåìàº ìîæëèâîñò³ ïðè-
òÿãíóòè ñóá’ºêòà äî â³äïîâ³äàëüíîñò³.

Ïî-òðåòå, ïðè âèÿâëåíí³ (âñòàíîâëåíí³) ïåðøîäæåðåëà (àâòîðà ³íôîðìàö³¿,
çàìîâíèêà òàêî¿ ³íôîðìàö³¿) òà ïðèòÿãíåíí³ âèííî¿ îñîáè äî â³äïîâ³äàëüíîñò³ íå
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âèêëþ÷àºòüñÿ ìîæëèâ³ñòü, ùî ³íøà îñîáà ìîæå â÷èíèòè àíàëîã³÷í³ ä³¿ ùîäî
ñòâîðåííÿ, ïîøèðåííÿ äåñòðóêòèâíî¿ ³íôîðìàö³¿. ² çíîâó âåñü ïðîöåñ ïî÷èíàºòüñÿ
ç ïî÷àòêó. Àëå ïðè ñòâîðåíí³ íîâî¿ ³íôîðìàö³¿ ñë³ä óðàõóâàòè òàê³ ÷èííèêè:
óäîñêîíàëåííÿ çàõèñíèõ âëàñòèâîñòåé ³íôîðìàö³¿ ùîäî ¿¿ âèêðèòòÿ, ó ðåçóëüòàò³
ïîñèëþþòüñÿ íàñë³äêè òà ñòàþòü âñå á³ëüø íåêîíòðîëüîâàíèìè, íåî÷³êóâàíèìè.
² öåé ïðîöåñ º íåñê³í÷åííèì.

Ïî-÷åòâåðòå, ó ðàç³ îáìåæåííÿ àáî áëîêóâàííÿ, ïåðåøêîäæàííÿ âèõîäó (ðóõó)
äåñòðóêòèâíî¿ ³íôîðìàö³¿ – ïåâíîþ êàòåãîð³ºþ îñ³á öåé ôàêò ñïðèéìàºòüñÿ,
äîíîñèòüñÿ äî øèðîêèõ âåðñòâ íàñåëåííÿ, ÿê ïîðóøåííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí,
â³ëüíîãî âèñëîâëåííÿ îñîáèñòî¿ äóìêè, ñòàâëåííÿ. Òîìó òàêà ³íôîðìàö³ÿ ñòàº
á³ëüø åìîö³éíî çàáàðâëåíîþ, óíàñë³äîê ÷îãî ï³äí³ìàºòüñÿ ¿¿ ðåéòèíã, ùî ìîæå
ìàòè çíà÷íèé ñóñï³ëüíèé ðåçîíàíñ. Ó òàêîìó ðàç³ çâåðòàºòüñÿ óâàãà ëèøå íà îá-
ìåæóâàëüí³ çàõîäè, à äåñòðóêòèâíà ñêëàäîâà íå ïîì³÷àºòüñÿ àáî ïîì³÷àºòüñÿ, àëå
çãîäîì. Ç ÷àñîì ñïðîñòóâàííÿ ðîç’ÿñíåííÿ ìîæå áóòè íåàêòóàëüíèì àáî íåö³êàâèì
äëÿ á³ëüøîñò³. Òàê³ ä³¿ º ïðîÿâîì ìàí³ïóëÿö³¿. Îñê³ëüêè â³äáóâàºòüñÿ ìàí³ïóëþ-
âàííÿ ïåâíèìè âåðñòâàìè íàñåëåííÿ ùîäî ïîðóøåííÿ çàêð³ïëåíèõ êîíñòèòóö³ºþ
ïðàâ ³ ñâîáîä ëþäèíè.

Ï³äáèâàþ÷è ï³äñóìêè, ñë³ä çàçíà÷èòè, ùî ó íàø ÷àñ ñòð³ìêèé ðîçâèòîê ³íôîð-
ìàö³éíèõ òåõíîëîã³é òà ¿õ ö³íí³ñòü ó ñó÷àñíîìó ñåðåäîâèù³ ñïîíóêàº äî îñîáëèâîãî
âèâ÷åííÿ, âäîñêîíàëåííÿ ³ çàáåçïå÷åííÿ áåçïåêè ëþäèíè â ³íôîðìàö³éíîìó
ñåðåäîâèù³.

Íà íàøó äóìêó, äëÿ âèð³øåííÿ íèçêè ïðîáëåìíèõ ïèòàíü ñë³ä ìàòè ºäèíèé
ï³äõ³ä äî âèçíà÷åííÿ ïîíÿò³éíî-êàòåãîð³éíîãî àïàðàòó òàêèõ ÿâèù, ÿê íàñèëüñòâî
³ ìàí³ïóëÿö³¿ â ³íôîðìàö³éíîìó ñåðåäîâèù³ (ïðîñòîð³) òà äåñòðóêòèâíèé ³íôîð-
ìàö³éíèé âïëèâ ó ðîçð³ç³ ³íôîðìàö³éíî¿ áåçïåêè, ¿õ îñíîâíèõ îçíàê òà â³äì³ííîñòåé.
Ñë³ä çâåðòàòè óâàãó íà òå, ùî ³íôîðìàö³éíà ìàí³ïóëÿö³ÿ ìîæå íåñòè â ñîá³ êîì-
ïîíåíò íàñèëüñòâà, ñïåöèô³÷íîþ îçíàêîþ ÿêîãî º ëàòåíòí³ñòü âïëèâó òà ñïðÿ-
ìîâàí³ñòü íà âèíèêíåííÿ áàæàííÿ â÷èíèòè ïåâí³ ä³¿, íàâ³òü äåñòðóêòèâíîãî õàðàê-
òåðó, àáî óòðèìàòèñÿ â³ä íèõ. Âîäíî÷àñ íå ñë³ä çàáóâàòè ³ ïðî ö³ëåñïðÿìîâàíó
äåñòðóêòèâíó ñêëàäîâó, ÿêà ñïðÿìîâàíà ïðîòè âîë³ òà ³íôîðìàö³éíèõ ñâîáîä ³
ïðàâ ëþäèíè â ³íôîðìàö³éíîìó ñåðåäîâèù³.

Âèð³øåííÿ çàçíà÷åíèõ ïèòàíü äîçâîëèòü çàêð³ïèòè íà çàêîíîäàâ÷îìó ð³âí³
ïåðåðàõîâàí³ òåðì³íè òà ðîçðîáèòè åôåêòèâí³ ìåõàí³çìè çàõèñòó â³ä äåñòðóêòèâíèõ
³íôîðìàö³éíèõ âïëèâ³â.
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LEGAL PROBLEMS OF COUNTERACTION
DESTRUCTIVE INFORMATION INFLUENCES

IN THE MODERN INFORMATION SPACE

The article explores the modern information space, which is an integral part of
everyday life. The life of a modern person is built in such a way, that he is constantly
in the information space against his will. Along with this, with its help the modern
information society is developing, where information plays a key role. At this stage of
development of society, information has expanded its capabilities. From now on it is
perceived as a commodity that has its own quotation; the content of something we
learn (data, knowledge); modern dynamic phenomenon (communication, influence).
Given the role of information, a person uses available sources of information, including
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the Internet and the media, which have become an integral part of humanity. The
user, taking certain steps to search for this or that information, involuntarily falls into
the so-called “information bubble”. Being in this bubble, the user mostly pays attention
to the information that he likes or agrees with. Thus, the user is not even interested
in other approaches to the interpretation of information, limiting their worldview,
rights and freedoms, narrowing their environment and sphere of interests. In such
circumstances, the user during processing does not pay attention to the positive or
destructive content of information. Some problematic issues that arise due to the
destructive impact of information are considered. This kind of influence is manipulated
by the user, who may perform actions that are not typical for him or reveal “hidden”
aspects of the person. In addition, the impact may be a threat of violence. It is
determined that each of the users has individual characteristics, as a result of which
the influence of different information, including destructive, is different. Therefore,
experts emphasize the urgency of carrying out, within the law, measures aimed at
overcoming the destructive impact of information. Because such influence contains a
violent component against the individual and society in general. It should be noted
that even when identifying information with a violent component, it is difficult to
find the original source of information or to prosecute the author of the original
source or the one who transformed the information from positive to destructive. The
fact is that this “source of violence” may be located in another part of the globe, where
such submission of information does not contain elements of violation of the law.
Therefore, he cannot be prosecuted.

Keywords: modern information space, sources of information, information,
“information bubble”, manipulation, violence.
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FOREIGN EXPERIENCE OF THE LEGAL REGULATION
IN POLICE MANAGEMENT AND ITS USE IN UKRAINE

Based on the study and generalization of foreign experience in the legal regulation
of police management, the article identifies the possibility of its borrowing and use in
Ukraine. The article nalyzed the legal foundations for various models of police management.
It was established, that unlike the centralized model of management, characterized by
directive style and rigid vertical subordination to the central body – the Ministry of
Internal Affairs, the decentralized model of management is characterized by a significant
number of legal acts regulating the relations between the police services of the national,
regional and local levels. The attention is focused on the key features of the legal basis
with regard to combined police management model of foreign countries, in particular on
the normatively defined powers of the national governing body.

Keywords: legal regulation, police, National Police of Ukraine, foreign experience,
management.

Cardinal changes occurring recently in all spheres of society are objectively
caused by the desire of building a democratic, legal and socially oriented state, as well
as improving the mechanism of state power, establishment of civil society, etc. Currently,
during the construction of the latest model of law enforcement system in accordance
with international standards, principles and norms, the development and
implementation of qualitatively new approaches in the management of law enforcement
bodies has become urgent. For that purpose, in our opinion, it is appropriate to refer
to the experience of leading countries of the world regarding the legal regulation of
management in the police, in order to deepen awareness of the trends and patterns
that determine the current state and prospects of development of the management of
police units.

Certain aspects of the mentioned problems were the subject of studies by many
scientists and administrativists, in particular: V. Averianova, M. Anufriieva, H. Ataman-
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chuk, I. Aristova, A. Bandurka, A. Hubanova, M. Dyvak, V. Zarosylo, I. Zozulia,  
V. Kovalska, F. Krasnoiarova, V. Kryvolapchuk, N. Matiukhina, S. Petkova,       
A. Pronevych, I. Shopina and other scientists. However, the experience of foreign 
countries on the legal regulation of police management for its implementation in 
Ukraine needs more in-depth study, taking into account the European integration 
direction of our state. The purpose of this article consists in studying and 
summarizing the experience of foreign countries on legal regulation of management 
in the police and its use in Ukraine, which will contribute to the improvement of 
legal regulation of management by democratization of management, reduction of 
managerial apparatuses, expansion of powers of lower links, etc.

As A. Dovhan rightly points out, the specific purpose of the police within the
state depends directly on the essence of the tasks of the policy it pursues. In other
words, the activities of the police bodies to protect the internal security of the state
and ensure the safety of its citizens considered in the context of international experience
in the implementation of state police policy [1, p. 113]. Organizational forms of police
and principles of state management of its activity are specifically conditioned by
historical, economic, political, geographical and other features of each particular
country.

Existing model of police management fully correlates with different forms of
state structure: unitary, federal and even confederal [2, p. 44]. Currently, there are
three models of internal security abroad: centralized, or a model with a dominant role
of the Ministry of Internal Affairs, directive management style and a clear vertical
subordination of lower levels to central authorities; decentralized model (absence of
a single national body, plurality of police forces at the national, regional and local
levels, predominant concentration of police control in the hands of regional state and
local governments, significant role of municipal authorities in police management);
semi-centralized model (existence of a ministry responsible for internal security;
coordination of disparate police services; coexistence of state police services at the
national and regional levels, as well as state and municipal police with priority for
state police development) [3, p. 78].

The centralized model of the internal security system applies for a number of
countries in continental Europe. For that reason, they referred to the continental
model. This model of internal security system works in two forms. The first one is
characteristic of the states that ensure their internal security with the efforts of civil
police alone: Ireland, Finland, Sweden, Denmark, Norway. It is in these countries
there is a low level of crime, absence of serious political and social conflicts, and
therefore there is no need for special police formations [4].

The countries of the second (main) type of centralized model of police management
comprise the states with special police units – gendarmerie: France, Spain, Italy,
Portugal, Belgium, Holland, Luxembourg. These countries characterized not only by
strict centralization of law enforcement agencies, but also by traditional use of national
police and gendarmerie [5, p. 142].

We should note, that the centralized model of police management preserved for
a long time in many post-socialist states of Central and Eastern Europe [6, p. 64].
This was due to the traditions of organization of law enforcement agencies. Militia in
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these countries functioned as part of the ministries of internal affairs. Management of
the police, as a rule, based on strict subordination of the central bodies to the
subdivisions of regional (regional) and local levels. The practice of creating communal
(municipal) police services was not widespread enough. The experience of public
administration in Slovenia, in particular, testifies to this. According to the Police Act
of Slovenia of July 18, 1998, all police services of the country subordinated to the
Ministry of Interior, which authorized them to solve organizational, personnel and
financial issues of police bodies functioning, as well as to ensure interaction of its
units with other public authorities [7, p. 98–100].

The decentralized (fragmented) model of the state police system has been
characterized for countries where the nation’s fear of potential abuses by the state
power structures leads to the creation of a number of independent police agencies at
the regional and local level. In the EU countries the model of decentralized police,
organized on the principles of self-government, is preserved only in Switzerland [8,
p. 57]: absence of a single state police corps; their structure, number and principles
of operation are determined by separate local (cantonal) agencies. Partial decentralization
of police activities has been implemented in such countries as Bulgaria, Czech Republic,
Romania.

In Hungary and Poland, the organizational structures of the police systems are
characterized by a low level of decentralization. The management of the Polish police
follows this pattern: Main police commandant’s office – voivodship commandant’s
office – county (district) commandant’s office. The Polish Police consists of the
following services: criminal, preventive and auxiliary police activities. In the structure
of the police there is also a judicial police, whose powers and organization principles
are determined by the Minister of Internal Affairs and Administration in coordination
with the Minister of Justice [9, pp. 385–386].

The combined (integrated) model of police management belongs to the United
Kingdom, Germany and the Netherlands, which combine features of the two models
mentioned above. In particular, in the UK the police system based on the combination
of the powers of the state and local authorities in the field of law and order. The
system of police units in England and Wales consists of independent formations of
provincial police forces, the Metropolitan Police (the New Scotland Yard is part of
it), the independent police of the London City, in Scotland – an association of police
detachments and separate police units of cities. The Secretary of State for the Home
Office does not directly supervise the county police (local police). According to the
law of 1964 he is obliged to supervise the work of local police departments, has the
right to dismiss Chief Constables who head territorial police departments and who
are not suitable for their positions. In addition, independent special police organizations
(transport police, police of the Atomic Energy Authority, military police) supplement
the system of law enforcement management [10, p. 73].

Consequently, the legal principles of the centralized model of governance in
foreign countries are characterized by a directive style and a rigid vertical subordination
to a central authority, in particular the Ministry of Interior, which performs the
functions of direct management of the police, plans, coordinates and adjusts its
activities. However, the legal regulation of the decentralized model of governance
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characterized by a significant number of legal acts regulating the relations between
the police services of the national, regional and local levels. There is no single
nationwide body for the management of police forces. A feature of the legal basis of
the combined model of police management of foreign countries is, in particular, the
fact that the normatively defined powers of the national governing body, which along
with information-analytical and control functions exercises the power to direct the
activities and actions of subordinate bodies, services and police units. At the national
(federal) and regional (state, land) level, state police services coexist, as well as
municipal police.

Moreover, bear in mind that in the sphere of legal regulation of police management
in some foreign countries the main problem for today consists in ensuring the
coordination of police services in a rapidly changing operational situation, which
guarantees not only a rapid response, but also the legal selection of ways and forms
of impact on the crime situation.

We should also note the exceptional importance for the police activities of
foreign countries, which have international legal norms, defined, in particular, in such
fundamental documents as: “The Police Declaration, adopted by the Parliament of
the Council of Europe Assembly in Strasbourg on 8 May 1979, the Code of Conduct
for Law Enforcement Officials, adopted by the UN General Assembly on 17 December
1979, the Guidelines on Crime Prevention and Criminal Justice in the context of the
New International Economic Order (resolution of the UN General Assembly of 4 De-
cember 1985), and the Guidelines on Justice in Matters Relating to the Prevention
of Crime and Punishment in the Criminal Justice System. In the preamble to the UN
International Standards on the Legal Protection of Human Rights and Freedoms we
note that “the norms of international law in the field of human rights protection are
binding on all States and their bodies, including law enforcement officials” [11,
pp. 101–102].

In particular, in the Declaration on the Police, the vital role of the police for all
participating States, who are frequently called upon to intervene in circumstances
dangerous to their officers, and that their duties become more difficult if the rules of
conduct of their officers are not sufficiently defined. The European system of human
rights protection would benefit if there were generally accepted standards concerning
the professional ethics of the police, taking into account the principles of human rights
and fundamental freedoms, since the police force is a public service established by
law, which should be responsible for maintaining and ensuring law and order [12, p. 18].

Article 1 of the Code of Conduct for Law Enforcement Officials states that law
enforcement officials must always perform the duties imposed upon them by law,
serving the public and protecting all persons against unlawful acts, in accordance
with the high level of responsibility required by their profession. These provisions
considered the first internationally established foundation for the development of the
police and for the cooperation of these bodies among many nations. Article 2 indicates
that, in the performance of their duties, law enforcement officials shall respect and
protect the dignity of the individual and uphold and protect the human rights of all
persons. The article reveals the protection of those human rights that defined and
protected by national and international law [13, p. 582].
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Despite the wide variety of legal bases for policing in modern state models of
foreign countries, there are obviously common ones: ensuring the rule of law,
depoliticization, demilitarization and decentralization of police bodies, organizing
accountability and transparency of their work, establishing close cooperation with
communities’ professional training of police personnel [3, p. 79].

Fighting delinquency and thus managing the police force is the responsibility
not only of the state, but also of the regional administration. Typical in foreign
countries, a high degree of technical support of the police is the basis of its effective
work. The measures taken in this direction allow achieving high efficiency in the
work of the police units.

Distribution of expenditures on police from the budgets of the government or
local authorities of one party or another is certainly conducive to savings. The police
must achieve the greatest possible results with the least possible resources, therefore
in developed foreign countries the transition to resource-saving technologies of
management, which ensure highly efficient operation of police structures, is relevant.

Foreign experience shows that the most effective way to combat crime is through
the introduction of special (national and regional) programs, which include legal,
organizational, managerial and other interrelated measures with sufficient financial
support. Undoubtedly, the creative use of such practices is interesting and quite
promising for Ukraine. The strategic tasks of the police in the field of internal
security of the state depend on a wide range of factors: the requirements and wishes
of society regarding police activities; the needs of the authorities at the national and
regional levels; capabilities of police forces, branch services and units.

With this as a background, we concluded that studying best practice from other
countries in the legal regulation of police units, can be useful for Ukraine as a state,
that aspires to have a European-style police force. However, we should not forget that
each police system has its own specific features and its own history of development,
which directly depend on the formation and development of a particular state.
Therefore, the Ministry of Internal Affairs of Ukraine and the National Police of
Ukraine are faced with the task of improving the domestic law enforcement system,
taking into account the positive experience of police activities of leading European
countries and domestic realities.

At the same time, taking into account the totality of the reform processes that
have already taken place and that continue to take place in the activities of the
National Police of Ukraine, we believe that there is a need for initiative and organization,
on the part of the relevant authorities in the bodies and units of the police, expansion
of the list of preventive measures. In particular, the police of Georgia have the right
to identify a person for the protection of public safety in the cases stipulated by
paragraph 1 of Article 19 of the Law of Georgia “On Police”, if it is impossible to
identify a person by applying preventive measures stipulated by this norm, if it is
associated with certain difficulties or on sufficient grounds to consider that the person
is directly related to the offence [14, p. 97; 15, art. 19].

Regarding personal identification the following measures are used: taking
fingerprints and palm prints; taking photographs; recording physical characteristics;
measuring height; recording voice; recording other biometric data.
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Before applying identification measures to a person, he gets an opportunity for
voluntary authentication of his person within a reasonable period. When carrying out
identification measures, the police officer is obliged to draw up a protocol in which
the grounds for the event and all important factual circumstances must be specified.
The protocol of person identification shall be signed by the police officer who carried
out the measure and the addressee of the measure. In case the addressee of the event
refuses to sign the protocol, a corresponding entry shall be made in the protocol. The
addressee of the event has the right to make comments to the protocol certifying his
signature (Art. 20 of the Law of Georgia “On Police”) [14, Art. 20; 15, p. 97].

Thus, we deem it appropriate to suggest modifying part 1 of Article 31 of the
Law of Ukraine “On National Police” [16] by extending the list of preventive measures
that applied by the police with a new item “Identification of a person”. At the same
time, section 5 of the mentioned law should be supplemented by a separate article
“Identification of a person”, the content of which should provide a set of interrelated
and interdependent rights and obligations of parties in the implementation of this
preventive police measure.

Taking into account the priority of preventive work within the activities of the
National Police, we should turn to the experience of legal regulation of the organization
and activities of the police in France. Analyzing the French police management
system through the prism of domestic realities, in our opinion, the question of
creating a municipal police in the hierarchical management system of national law
enforcement agencies can be quite constructive and appropriate. Of course, within the
context of considering establishing a municipal police force, as well as adopting the
relevant management decision, the question of duplication of functions and
responsibilities of employees of the National Police of Ukraine and individual structural
subdivisions arises quite naturally. Points of “overlap” between the functions and,
respectively, the powers of employees of the National Police of Ukraine and the
municipal police are closest in the activities of the territorial bodies and, accordingly,
in the units of the block of patrol police. However, according to article 15 of the Law
of Ukraine “On the National Police”, the jurisdiction of the territorial bodies of the
National Police is much wider compared to the borders of individual settlements,
which, in our opinion, is an evidence of the absence of direct duplication of the public
security functions of the municipal police in the territorial aspect.

With those in hand, the experience of the Kingdom of the Netherlands can also
be useful, because it allows us to adopt management models of co-functioning of both
the National Police and the municipal police. For example, by the early 1950s, the
National Police and municipal police coexisted in this country. The units of the State
Police played a supplementary role in the protection of public order. They were
subordinate to the Minister of Justice, and in matters of public order, they were
subordinate to the requirements of local governments. The municipal police did not
operate in all cities. In each case, the matter decided based on conversations with the
Minister of the Interior. In the case of the creation in the municipal police station of
a criminal investigation unit, further approval must obtained from the Minister of
Justice, etc. A major reform of the Dutch police completed in 1994, merging the
municipal police force and the State police into a single, integrated institution. The
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country’s police since then has consisted of 25 regional corps, divided into districts
[17, pp. 64–65; 18, p. 166].

In the northern regions of the European Union, municipal police also very
successfully integrated into the management system of the state police. At the same
time, interestingly enough, in our opinion, the police in Finland, for example, as in
other Scandinavian countries, functions as a central body of state power. It is subordinate
to the Minister of the Interior. The structure of the Finnish Interior Ministry consists
of several departments: Administration, Municipal Affairs, Regional Development,
Emergency Situations, Immigration, Border Guard, and Police [19]. The structure of
the Finnish police consists of: The Police Department, three nationwide divisions:
the Central Criminal Police (Keskusrikospoliisi), the Traffic Police (Liikkuva poliisi),
the State Security Police (Suojelupoliisi), five regional police departments, local
police, the Technical Department (Poliisin tekniikkakeskus) and the Police Information
and Computer Support Department [20]. The Police Department manages the
organizationally separate police services: criminal police, security police, mobile (road)
police and local police agencies [21, p. 12]. This department is an interdepartmental
body of intrasystemic management and combines the functions of collecting and
analyzing information, preparing justifications for the decisions of the highest state
and political leadership and control over the activities of subordinated units, and has
the authority to manage their actions [22, p. 658]. They planning their work closely
cooperates with the provincial authorities and public institutions in the form of
various police committees and councils. Management of the subordinate units belongs
to the Police Department according to the territorial and functional principle. Its
organizational structure based on a functional principle. The Department is also
subordinate to specialized training institutions. The Department headed by the chief,
who at the same time presides over the Bureau of Law Enforcement and Criminal
Police, he has two deputies; all of them are appointed to their posts by the President
on the recommendation of the head of the MIA [23, pp. 112–113].

With these matters cleared away, we should note that the existing system of the
Ministry of Internal Affairs of Finland has a number of similarities with the system
of the Ministry of Internal Affairs of Ukraine. In particular, both the national and the
Finnish systems were created to ensure the performance of functional responsibilities
in the provision of police services, protection of state borders and emergencies.
However, considering the existence of an organizationally separate local police
commanded separately, municipal police work could be planned and implemented in
close and constructive cooperation with local authorities and public institutions in
the form of police committees and councils. Such approach to the organization and
implementation of police functions by municipal police officers, in case of introducing
them in Ukraine, in our opinion, may have a number of positive foundations for the
prevention of crimes and offenses at the level of individual administrative units such
as cities, which, in turn, will certainly be reflected in the positive dynamics of crime
rate reduction at the state level.

The experience of the United Kingdom of Great Britain and Northern Ireland in
introducing special mechanisms by which the public can monitor the activities of state
law enforcement agencies, including the police department, deserves special attention.
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Analyzing their experience regarding the effectiveness of installing video
surveillance equipment in police departments to monitor the activities of police
personnel as a mechanism by which the public can monitor police activities, we
believe that the introduction of such foreign experience in the activities of the
National Police of Ukraine would be not only another means of implementing the
principle of openness and transparency enshrined in Article 9 of the Law of Ukraine
“On National Police”, under this law, the police conduct their activities on the basis
of openness and transparency within the limits defined by the Constitution and laws
of Ukraine, but also a kind of step towards society, which is due to the need of the
law enforcement agency in the trust of the population. We should add, that introducing
a video surveillance system for the purpose of daily, stationary control over the
activities of police officers can be an auxiliary factor, which will allow to retain and
increase the existing level of public confidence in the National Police against the
background of increased workload and understaffing of the relevant bodies and units
of the police.

Legal regulation of management in the police structures of foreign countries
operates through a number of normative acts of varying legal force. In particular, these
are constitutions or special laws of foreign countries relating to the police, international
legal acts, other laws adopted at the appropriate level by the legislative bodies of
foreign countries, decrees of the Presidents or senior officials of the states in certain
areas, resolutions of the main executive authorities (governments of countries), normative
acts of ministries of law enforcement agencies, in particular the Ministry of Interior,
and in some countries the Ministry of Justice, etc.

Analysis of the practices from other countries in the legal regulation of the
police testifies that with the help of legal norms determined and legally enshrined:
1) the system of powers of police officers to exercise their rights; 2) forms, types,
directions and limits of police activities; 3) systems of objects and subjects of law
enforcement activities of police officers; 4) distribution of supervisory functions
between the units of a particular body and their employees; 5) the main parameters
of interaction and coordination of subjects of law enforcement activities; 6) legal
protection of the interests of participants in police relations; 7) system of legal
coercive measures to ensure the stability of public [24, p. 35].

Summing up all the foregoing, we should note the fact that the experience of
legal regulation of management in police departments of foreign countries based on
national features, which are crucial for the formation of appropriate state mechanisms.
Moreover, some models of management organization in police bodies and units of
foreign countries have a number of common characteristics with the domestic system
of the Ministry of Internal Affairs of Ukraine, which, in our opinion, should contribute
to the process of implementation of experience in case of making the appropriate
decision.

The essence of management in the National Police of Ukraine as an object of
legal regulation is the internal and external daily managerial impact of specially
created apparatuses and appointed officials (managers) on the hierarchical system of
territorial (including interregional) police bodies. Providing effective solution of
assigned tasks to ensure the protection of human rights and freedoms, interests of
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society and the state, countering crime, maintaining public safety and order, providing
other police services is aimed at the optimal organization and streamlining of functions
of this central body of executive power.

Finding directions for implementing proven European standards of police activity
and ways of borrowing positive foreign experience, including on the legal regulation
of police management, should take into account the national situation of functioning
and further reform of the National Police of Ukraine, in particular, it would be
advisable to borrow the experience of organization and implementation in the activities
of bodies and divisions of the Ukrainian police additional preventive measures –
identity; beginning of management models of co-functioning National and municipal;
planning and implementation of municipal police work in close and constructive
interaction with local authorities and public institutions; introduction of special
control mechanisms not only by the police leadership, but also by society.

REFERENCES

1. Dovhan O.I. (2010). Features of the mechanism of the quality management system in the
activity of the bodies of internal affairs of Ukraine. Law and security. No. 5 (37). P. 112–116. [In
Ukrainian].

2. Chaban V. (2012). Regulatory and legal support of international cooperation of the police
in the fight against organized crime. Law and life. No. 3. P. 42–46. [In Ukrainian].

3. Parubchak I.O. (2015). Public administration of internal affairs: foreign experience for
Ukraine. Bulletin of the Academy of Customs Service of Ukraine. Series: Public Administration.
No. 1. P. 76 –81. [In Ukrainian].

4. Kryshtanovych M.V. European experience of public administration of police bodies and
possibilities of its use in Ukraine. URL: http://www.kbuapa.kharkov.ua/e-book/apdu/2015-1/doc/
4/02.pdf (Date of Application: 05.09.2021) [In Ukrainian].

5. Hubanov A.V. (1999). Police of foreign countries. Organizational and legal bases, strategy
and tactics of activity. Moscow: MAEP. 288 p. [In Russian].

6. N. Wildricks, P. Van Reenen (2006). Police activities in post-communist societies: lane. from
English Kyiv: Attica. 248 p. [In Ukrainian].

7. Pahon M. (2005). The essence of police reform in Slovenia. Police reform in Central and
Eastern Europe: process and progress. Kyiv: Zadruha. P. 98–100. [In Ukrainian].

8. Osipov Yu.I. (1992). Organization and activities of the police abroad: textbook. allowance.
Moscow: All-Russian Research Institute of the Ministry of Internal Affairs of Russia. 196 p. [In
Russian].

9. Bilokon M.V. (2004). Public administration in the field of public order: a monograph.
Kharkiv: NUVS. 700 p. [In Ukrainian].

10. Martynenko O.A. (2004). The rule of law in the activities of the British police. Bulletin of
the National University of Internal Affairs. No. 26. P. 70–75. [In Ukrainian].

11. Yukhno O. (2009). Current issues of coordination of law enforcement agencies in the stra-
tegy and tactics of the state to combat crime. Bulletin of the Prosecutor’s Office. No. 6. P. 98–107.
[In Ukrainian].

12. Karl-Heinz Ruder, Steffen Schmitt. (2005). Baden-Wrttemberg Police Department. Nomos
Verlagsgesellscaft, Baden-Baden, p. 450. [In Germany].

13. Ilnitskyi V.O. (2016). European experience of legal regulation of administrative-procedural
activity of national police bodies. Young scientist. No. 12 (39). P. 581–587. [In Ukrainian].

14. On the Police: Law of Georgia of 15.01.2010 ¹ 2529. URL: http://matsne.gov.ge/ru/do-
cument/download/ 2047533/1 / ru / pdf (Date of Application: 05.09.2021) [In Ukrainian].

15. Sobol E.Yu., Kolomoitsev S.S. (2010). Experience in organizing and operating the police of
leading European countries. Law Forum. No. 2. P. 461–466. [In Ukrainian].

16. On the National Police: Law of Ukraine of 02.07.2015 ¹ 580-VIII. URL: https://zakon.-
rada.gov.ua/laws/show/580-19/print (Date of Application: 05.09.2021) [In Ukrainian].

© Lelet Serhii, Pluhatar Tetiana, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).7

66

17. Kryshtanovych M.F. (2012). Foreign experience of state management of police activities
and the possibility of its use in Ukraine. Efficiency of public administration. Iss. 32. P. 59–66. ) [In
Ukrainian].

18. Pronevych O.S. (2009). Police management models: analysis of foreign experience. Problems
of jurisprudence and law enforcement. No. 1. P. 145–167. [In Ukrainian].

19. Finnish Police. Law enforcement agencies of member states and partners. URL: www.osce.polis
(Date of Application: 05.09.2021) [In Russian].

20. Poliisilaki (kumottu) URL: http://www.finlex.fi/fi/laki/ajantasa/1995/19950493 (Date
of Application: 05.09.2021) [²n Finnish].

21. Berezin S.S. (2011). The main directions of increasing the efficiency of interaction of the
district state administration with law enforcement agencies. Bulletin of the Volodymyr Dahl East
Ukrainian National University. No. 17 (171). P. 10–15. [In Ukrainian].

22. International Police Encyclopedia: In 10 volumes / [qep. ed. Yu.I. Rymarenko, Ya.Yu. Kon-
dratiev, E.M. Moiseiev, V.Ya. Tatsii, Yu.S. Shemshuchenko]. Kyiv: In Jure Publishing House Concern,
2006. T. 3. Police Management: History and Modernity. 1192 p. [In Ukrainian].

23. Maliarchuk T.V., Stashuk T.A. (2014). Features of the Finnish police: borrowing positive
experience from Ukraine. Legal science. No. 10. P. 110–117. [In Ukrainian].

24. Kalaianov D.P. (2015). Legal regulation of police activities in European countries. South
Ukrainian Law Journal. No. 1. P. 34–36. [In Ukrainian].

ÓÄÊ 351.741(4/9:477)

Ëåëåò Ñåðã³é Ìèêîëàéîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, ñòàðøèé äîñë³äíèê,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0001-6099-4121
Ïëóãàòàð Òåòÿíà Àíàòîë³¿âíà,

êàíäèäàò þðèäè÷íèõ íàóê,
ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,

ó÷åíèé ñåêðåòàð ñåêðåòàð³àòó Â÷åíî¿ ðàäè ÄÍÄ² ÌÂÑ Óêðà¿íè,  
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0003-2082-5790

ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä ÏÐÀÂÎÂÎÃÎ ÐÅÃÓËÞÂÀÍÍß ÓÏÐÀÂË²ÍÍß
Â ÏÎË²Ö²¯ ÒÀ ÉÎÃÎ ÂÈÊÎÐÈÑÒÀÍÍß Â ÓÊÐÀ¯Í²

Ïðîàíàë³çîâàíî ÷èíí³ ìîäåë³ óïðàâë³ííÿ, ïðèòàìàíí³ ïîë³öåéñüêèì îðãàíàì
çàðóá³æíèõ êðà¿í, òà ¿õ ïðàâîâå ðåãóëþâàííÿ. Âñòàíîâëåíî, ùî ïðàâîâ³ çàñàäè
öåíòðàë³çîâàíî¿ ìîäåë³ óïðàâë³ííÿ õàðàêòåðèçóþòüñÿ äèðåêòèâíèì ñòèëåì ³ æîð-
ñòêîþ âåðòèêàëëþ ï³äïîðÿäêóâàííÿ öåíòðàëüíîìó îðãàíó, çîêðåìà Ì³í³ñòåðñòâó
âíóòð³øí³õ ñïðàâ, ÿêå âèêîíóº ôóíêö³¿ áåçïîñåðåäíüîãî êåð³âíèöòâà ïîë³ö³ºþ,
ïëàíóº, êîîðäèíóº é êîðèãóº ¿¿ ä³ÿëüí³ñòü.

Íàãîëîøåíî, ùî ïðàâîâîìó ðåãóëþâàííþ äåöåíòðàë³çîâàíî¿ ìîäåë³ óïðàâ-
ë³ííÿ ïðèòàìàííà çíà÷íà ê³ëüê³ñòü íîðìàòèâíî-ïðàâîâèõ àêò³â, ùî âðåãóëüîâóþòü
â³äíîñèíè ì³æ ïîë³öåéñüêèìè ñëóæáàìè çàãàëüíîäåðæàâíîãî, ðåã³îíàëüíîãî òà
ì³ñöåâîãî ð³âí³â. Â³äñóòí³é ºäèíèé çàãàëüíîíàö³îíàëüíèé îðãàí óïðàâë³ííÿ ïîë³-
öåéñüêèìè ñèëàìè.
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Àêöåíòîâàíî óâàãó íà îñîáëèâîñòÿõ ïðàâîâîãî ï³ä´ðóíòÿ êîìá³íîâàíî¿ ìîäåë³
óïðàâë³ííÿ ïîë³ö³ºþ çàðóá³æíèõ êðà¿í, çîêðåìà íà íîðìàòèâíî âèçíà÷åíèõ ïîâ-
íîâàæåííÿõ çàãàëüíîíàö³îíàëüíîãî îðãàíó óïðàâë³ííÿ, ÿêèé ïîðÿä ç ³íôîðìàö³éíî-
àíàë³òè÷íèìè òà êîíòðîëüíèìè ôóíêö³ÿìè çä³éñíþº âëàäí³ ïîâíîâàæåííÿ ùîäî
êåð³âíèöòâà ä³ÿëüí³ñòþ ³ ä³ÿìè ï³äïîðÿäêîâàíèõ îðãàí³â, ñëóæá ³ ï³äðîçä³ë³â ïî-
ë³ö³¿.

Â³äçíà÷åíî, ùî íà çàãàëüíîíàö³îíàëüíîìó (ôåäåðàëüíîìó) òà íà ðåã³îíàëü-
íîìó (øòàò, çåìëÿ) ð³âíÿõ ñï³â³ñíóþòü äåðæàâí³ ïîë³öåéñüê³ ñëóæáè, à òàêîæ
ìóí³öèïàëüíà ïîë³ö³ÿ. Îá´ðóíòîâàíî, ùî íàðàç³ ó ñôåð³ ïðàâîâîãî ðåãóëþâàííÿ
óïðàâë³ííÿ ïîë³ö³ºþ äåÿêèõ çàðóá³æíèõ êðà¿í ãîëîâíîþ ïðîáëåìîþ º çàáåçïå÷åííÿ
êîîðäèíàö³¿ ä³é ïîë³öåéñüêèõ ñëóæá â óìîâàõ øâèäêî¿ çì³íè îïåðàòèâíî¿ îáñòà-
íîâêè, ùî ãàðàíòóº íå ëèøå îïåðàòèâíå ðåàãóâàííÿ, à é ïðàâîâèé äîá³ð ñïîñîá³â
òà ôîðì âïëèâó íà êðèì³íîãåííó ñèòóàö³þ.

Íà îñíîâ³ äîñë³äæåííÿ ïðàâîâîãî ðåãóëþâàííÿ óïðàâë³ííÿ â ïîë³ö³¿ êðà¿í
ªâðîïåéñüêîãî Ñîþçó àðãóìåíòîâàíî äîö³ëüí³ñòü çàïîçè÷åííÿ îêðåìèõ àñïåêò³â
äîñâ³äó çàðóá³æíèõ êðà¿í ç îãëÿäó íà â³ò÷èçíÿí³ ðåàë³¿ óïðàâë³ííÿ îðãàí³â òà ï³ä-
ðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Çàóâàæåíî, ùî âèâ÷åííÿ çàðóá³æíîãî äîñâ³äó ùîäî ïðàâîâîãî ðåãóëþâàííÿ
ïîë³öåéñüêèõ ï³äðîçä³ë³â ìîæå áóòè êîðèñíèì äëÿ Óêðà¿íè ÿê äåðæàâè, ùî ïðà-
ãíå ìàòè ïîë³ö³þ ºâðîïåéñüêîãî çðàçêà.

Çâåðíóòî óâàãó íà òå, ùî, äåÿê³ ìîäåë³ îðãàí³çàö³¿ óïðàâë³ííÿ â îðãàíàõ òà
ï³äðîçä³ëàõ ïîë³ö³¿ çàðóá³æíèõ êðà¿í ìàþòü íèçêó ñï³ëüíèõ ³ç â³ò÷èçíÿíîþ ñèñòå-
ìîþ ÌÂÑ Óêðà¿íè õàðàêòåðèñòèê, ùî ñïðèÿòèìå ïðîöåñó ³ìïëåìåíòóâàííÿ äîñâ³äó
â ðàç³ ïðèéíÿòòÿ â³äïîâ³äíîãî ð³øåííÿ. Âîäíî÷àñ çàóâàæóºòüñÿ, ùî ïîøóê ìîæ-
ëèâèõ íàïðÿì³â çàïðîâàäæåííÿ àïðîáîâàíèõ ºâðîïåéñüêèõ ñòàíäàðò³â ïîë³öåéñüêî¿
ä³ÿëüíîñò³ ³ íàïðÿì³â çàïîçè÷åííÿ ïîçèòèâíîãî äîñâ³äó, â òîìó ÷èñë³ ùîäî ïðàâîâîãî
ðåãóëþâàííÿ óïðàâë³ííÿ â ïîë³ö³¿, ìàº â³äáóâàòèñü, ïî-ïåðøå, ç óðàõóâàííÿì òî-
ãî, ùî êîæíà ç ïîë³öåéñüêèõ ñèñòåì ìàº ñâîþ ñïåöèô³êó òà âëàñíó ³ñòîð³þ, ÿêà
áåçïîñåðåäíüî çàëåæèòü â³ä îñîáëèâîñòåé ñòàíîâëåííÿ òà ïîäàëüøîãî ðîçâèòêó
êîíêðåòíî¿ äåðæàâè, ïî-äðóãå, ÷åðåç ïðèçìó âðàõóâàííÿ â³ò÷èçíÿíèõ ðåàë³é ôóíê-
ö³îíóâàííÿ ³ ïîäàëüøîãî ðåôîðìóâàííÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ïðàâîâå ðåãóëþâàííÿ, ïîë³ö³ÿ, Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè,
çàðóá³æíèé äîñâ³ä, óïðàâë³ííÿ.

Îòðèìàíî 29.11.2021

© Lelet Serhii, Pluhatar Tetiana, 2021
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ÓÄÊ 352/354:004 (4/9)

Ë³ñíè÷åíêî Ë³ë³ÿ Âàñèë³âíà,
ñòàðøèé íàóêîâèé ñï³âðîá³òíèê

ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0003-2211-3105

Â²Ò×ÈÇÍßÍÈÉ ÒÀ ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä
ÓÏÐÎÂÀÄÆÅÍÍß ÑÒÐÀÒÅÃ²×ÍÈÕ ÊÎÌÓÍ²ÊÀÖ²É

Ó ÑÈÑÒÅÌÓ ÄÅÐÆÀÂÍÎÃÎ ÓÏÐÀÂË²ÍÍß

Ó ñòàòò³ ïðîâîäèòüñÿ àíàë³ç â³ò÷èçíÿíîãî òà çàðóá³æíîãî äîñâ³äó âïðîâàä-
æåííÿ ñòðàòåã³÷íèõ êîìóí³êàö³é ó ñèñòåìó äåðæàâíîãî óïðàâë³ííÿ. Çîêðåìà, ðîç-
ãëÿäàºòüñÿ äîñâ³ä ÑØÀ òà Âåëèêî¿ Áðèòàí³¿, äå êîíöåïö³ÿ ñòðàòåã³÷íèõ êîìóí³êà-
ö³é ìàº îðãàí³çîâàíó ñòðóêòóðó òà ïðàêòè÷íó ðåàë³çàö³þ íà äåðæàâíîìó ð³âí³.
Ðîçãëÿäàºòüñÿ ïðàêòèêà çàñòîñóâàííÿ ñòðàòåã³÷íèõ êîìóí³êàö³é ó ñôåð³ äåð-
æàâíîãî óïðàâë³ííÿ ªâðîïåéñüêèì Ñîþçîì òà Ï³âí³÷íîàòëàíòè÷íèì àëüÿíñîì
(ÍÀÒÎ). Ðîçêðèâàþòüñÿ îñíîâí³ çàâäàííÿ òà íàïðÿìè ñï³âðîá³òíèöòâà ì³æ Óê-
ðà¿íîþ òà ÍÀÒÎ ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é

Êëþ÷îâ³ ñëîâà: ñòðàòåã³÷í³ êîìóí³êàö³¿, Äîðîæíÿ êàðòà, Ñòðàòêîì Ñõ³ä,
East Stratcom Task Force, ñï³âðîá³òíèöòâî, ªâðîïåéñüêèé Ñîþç, Ï³âí³÷íîàòëàí-
òè÷íèé àëüÿíñ (ÍÀÒÎ), çàâäàííÿ, íàïðÿìè.

Ïîñòóïîâèé ïåðåðîçïîä³ë ì³æíàðîäíîãî ïîë³òè÷íîãî âïëèâó, ÿêèé  òÿãíå çà
ñîáîþ çá³ëüøåííÿ êîíôë³êòíèõ ì³æäåðæàâíèõ íàñòðî¿â, çàãðîç ã³áðèäíèõ â³éí ³
òîòàëüíîãî ³íôîðìàö³éíîãî íàòèñêó ç áîêó êðà¿í-àãðåñîð³â ñòâîðþº ïåðåäóìîâè
âèíèêíåííÿ íåîáõ³äíîñò³ ó ðîçðîáëåíí³ ñó÷àñíèõ ï³äõîä³â äî âèçíà÷åííÿ ðîë³
ñòðàòåã³÷íèõ êîìóí³êàö³é ó âíóòð³øíüîàäì³í³ñòðàòèâí³é òà çîâí³øíüîïîë³òè÷í³é
ä³ÿëüíîñò³ êîæíî¿ äåðæàâè. Ðåàëüíå çàïðîâàäæåííÿ òàêîãî íàïðÿìó â ñôåð³ äåðæàâ-
íîãî óïðàâë³ííÿ ÿê ñòðàòåã³÷í³ êîìóí³êàö³¿ äîçâîëèòü â³äíàéòè øëÿõè âèð³øåííÿ
çàçíà÷åíèõ âèùå ïðîáëåì ó ñó÷àñíèõ ðåàë³ÿõ ãëîáàëüíî¿ ³íôîðìàòèçàö³¿ òà äèäæè-
òàë³çàö³¿.

Íàñàìïåðåä çàçíà÷èìî, ùî ïîíÿòòÿ “ñòðàòåã³÷í³ êîìóí³êàö³¿” â íàóêîâèõ êî-
ëàõ ìàº áàãàòî âèçíà÷åíü. Íà ïî÷àòêó öüîãî íàïðÿìó äîñë³äæåíü ï³ä ñòðàòåã³÷íèìè
êîìóí³êàö³ÿìè ðîçóì³ëèñÿ âñ³ ôîðìè êîìóí³êàö³éíî¿ ä³ÿëüíîñò³ â êîðïîðàòèâíîìó
ñåêòîð³, â³ä ðåêëàìè ³ ïîáóäîâè ³ì³äæó äî âíóòð³øí³õ êîìóí³êàö³é. Íà ñüîãîäí³
â íàóêîâèõ êîëàõ ðîáëÿòüñÿ ñïðîáè îá´ðóíòóâàòè êîíöåïö³þ ñòðàòåã³÷íèõ êîìó-
í³êàö³é, âèä³ëèòè ¿õ îñîáëèâîñò³ ó ïîð³âíÿíí³ ç òðàäèö³éíèìè âèäàìè êîìóí³êàö³é-
íî¿ ä³ÿëüíîñò³ (çâ’ÿçêè ç ãðîìàäñüê³ñòþ òà ãðîìàäñüê³ ïðîºêòè, ìàðêåòèíã, ðåêëàìà,
ïðîïàãàíäà òîùî) [1, ñ. 133]. Çâ³ñíî, ïîíÿòòÿ “ñòðàòåã³÷í³ êîìóí³êàö³¿” º çíà÷íî
øèðøèì â³ä ðîçóì³ííÿ çâè÷àéíî¿ êîìóí³êàòèâíî¿ ä³ÿëüíîñò³ îðãàí³â äåðæàâíîãî
óïðàâë³ííÿ. Äîñë³äèâøè ð³çíîìàí³òí³ñòü äóìîê ç ïðèâîäó òåðì³íîëîã³÷íîãî âèçíà-
÷åííÿ, ìè çóïèíèëèñÿ íà ðîçóì³íí³ ñòðàòåã³÷íèõ êîìóí³êàö³é ÿê ôîðìàë³çîâàíî¿
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ìîäåë³ êîìóí³êàòèâíî¿ âçàºìîä³¿ îðãàí³â äåðæàâíîãî óïðàâë³ííÿ, ¿õ îïåðàòèâíî¿
ñï³âêîîðäèíàö³¿ ç ìåòîþ äîñÿãíåííÿ êëþ÷îâèõ âíóòð³øíüîàäì³í³ñòðàòèâíèõ òà
çîâí³øíüîïîë³òè÷íèõ ö³ëåé äåðæàâè.

Ìåòîþ ö³º¿ ñòàòò³ º çàïðîâàäæåííÿ â³ò÷èçíÿíîãî òà çàðóá³æíîãî äîñâ³äó
ùîäî êîíöåïö³¿ ñòðàòåã³÷íî¿ êîìóí³êàö³¿ â ñèñòåìó äåðæàâíîãî óïðàâë³ííÿ ç
âèîêðåìëåííÿì ¿¿ íàéá³ëüø âäàëèõ ôîðì ³ ìåòîä³â.

Ìåòîäîëîã³÷íîþ îñíîâîþ íàøîãî äîñë³äæåííÿ ñòàëè ÷èñëåíí³ íàóêîâ³ ïðàö³
â³ò÷èçíÿíèõ òà çàðóá³æíèõ íàóêîâö³â, ä³ÿëüí³ñòü ÿêèõ ñïðÿìîâàíà íà âèçíà÷åííÿ
ïîíÿòòÿ, ñóòíîñò³, ìåòîäîëîã³÷íèõ çàñàä òà ïðàêòè÷íèõ çàñîá³â óïðîâàäæåííÿ
ñòðàòåã³÷íèõ êîìóí³êàö³é ó ð³çí³ ñôåðè æèòòÿ ëþäåé òà äåðæàâè çàãàëîì. Ñåðåä
òàêèõ íàóêîâö³â ìîæíà âèîêðåìèòè Ë³ïêàíà Â.À., Ïåëåïåé÷åíêî Ë.Ì., Êóø-
í³ð Î.Â., Ðîìàíåíêî ª., Äóáîâà Ä.Â., Òèõîìèðîâó ª.²., Âèíîãðàäîâó Ê.Î., Äçüîáà-
íà Î.Ï., Áóðëàêîâà Â.À. òà ³í.

Îäíàê, íåçâàæàþ÷è íà çíà÷íó ê³ëüê³ñòü íàóêîâèõ ðîá³ò ó çàçíà÷åí³é ñôåð³
äîñë³äæåíü, âñå æ ñë³ä âèçíàòè, ùî ïèòàííÿ óïðîâàäæåííÿ â³ò÷èçíÿíîãî òà çàðó-
á³æíîãî äîñâ³äó ñòðàòåã³÷íèõ êîìóí³êàö³é ó ñèñòåìó äåðæàâíîãî óïðàâë³ííÿ âèâ÷åíå
íåäîñòàòíüî, òîìó íàìè áóëî çä³éñíåíî îãëÿä òà àíàë³ç äîñâ³äó çàïðîâàäæåííÿ
ñòðàòåã³÷íèõ êîìóí³êàö³é â çàðóá³æíèõ êðà¿íàõ òà ðåàë³çàö³¿ ¿õ â Óêðà¿í³.

Ñåðåä äîñë³äæåíü ïðîáëåì ñòðàòåã³÷íèõ êîìóí³êàö³é íàéá³ëüø ö³êàâèì òà
äîâåðøåíèì º äîñâ³ä ÑØÀ. Íàïðèêëàä, çãàäêè ïðî ïîíÿòòÿ “ñòðàòåã³÷í³ êîìó-
í³êàö³¿” ìîæíà â³äíàéòè ùå â äîñë³äíèöüêèõ äîêóìåíòàõ US Army College 1966
ðîêó, õî÷à ñàì òåðì³í çóñòð³÷àâñÿ é ðàí³øå. Îäíàê òîä³ “ñòðàòåã³÷í³ êîìóí³êàö³¿”
ðîçãëÿäàëèñÿ ó êîíòåêñò³ çàáåçïå÷åííÿ ñòðàòåã³÷íîãî ð³âíÿ çâ’ÿçêó ï³ä ÷àñ
ìàñøòàáíèõ âîºííèõ êîíôë³êò³â, ó ò. ÷. – ÿäåðíèõ [2].

Ó 2004 ðîö³ Îáîðîííà íàóêîâà ðàäà Ì³í³ñòåðñòâà îáîðîíè ÑØÀ ï³äãîòóâàëà
íîâèé Çàêëþ÷íèé çâ³ò Îïåðàòèâíî¿ ãðóïè Îáîðîííî¿ íàóêîâî¿ ðàäè ç³ ñòðàòåã³÷íèõ
êîìóí³êàö³é. Ó íüîìó ÷³òêî çàçíà÷àºòüñÿ, ùî “ñòðàòåã³÷í³ êîìóí³êàö³¿ – öå áàãàòî-
ìàí³òòÿ ³íñòðóìåíò³â, ùî âèêîðèñòîâóþòüñÿ äåðæàâîþ äëÿ ãåíåðóâàííÿ ðîçóì³ííÿ
ãëîáàëüíèõ â³äíîñèí òà êóëüòóð, çàëó÷åííÿ â ä³àëîã ³äåé ì³æ ëþäüìè òà ³íñòèòóö³ÿ-
ìè, êîíñóëüòóâàííÿ îñ³á, ÿê³ ïðèéìàþòü ð³øåííÿ, äèïëîìàò³â òà â³éñüêîâèõ
ë³äåð³â ùîäî òîãî, ÿê³ íàñë³äêè äëÿ ñóñï³ëüíî¿ äóìêè ìàòèìóòü ïîë³òè÷í³ ð³øåííÿ
òà âïëèâ íà ñòîñóíêè ³ ïîâåä³íêó çà äîïîìîãîþ êîìóí³êàòèâíèõ ñòðàòåã³é”. Êð³ì
òîãî, ó Çâ³ò³ áóëî âèçíà÷åíî, ùî îñíîâîþ ñèñòåìè ñòðàòåã³÷íèõ êîìóí³êàö³é º
ïóáë³÷íà äèïëîìàò³ÿ, ïóáë³÷í³ â³äíîñèíè, ïîñëóãè ì³æíàðîäíîãî ìîâëåííÿ òà
³íôîðìàö³éí³ (â ò. ÷. ïñèõîëîã³÷í³ ) îïåðàö³¿, ÿê³ äîáðå ñêîîðäèíîâàí³ ì³æ ñîáîþ
[3].

Îäíàê àìåðèêàíñüê³ ôàõ³âö³ Ò. Õåëìóñ (“Ðåíä Êîðïîðåéøí”) òà ß. Òàíí³ê-
ëàéô (Ëàáîðàòîð³ÿ Ñòðàòêîì ÑØÀ), çàçíà÷àþòü, ùî äëÿ íîðìàëüíîãî é åôåê-
òèâíîãî ôóíêö³îíóâàííÿ ñòðàòåã³÷íèõ êîìóí³êàö³é áóäü-ÿêèõ ñèñòåì äåðæàâíîãî
çíà÷åííÿ íåîáõ³äíèé âñå æ òàêè ìàðêåòèíãîâèé ï³äõ³ä ³ç äîòðèìàííÿì ïðàâèë
á³çíåñ-³íäóñòð³¿ òà ò³ñíî¿ âçàºìîä³¿, à íå ëèøå ïðàâèëà çàñòîñóâàííÿ ïðèìóñó.
Äåðæàâí³ îðãàíè ïîòðåáóþòü òàê çâàíî¿ “íîâî¿ ìàðêè”, ÿêà çàáåçïå÷èòü ðåêëàìó
âñ³õ ¿õí³õ ä³é. Àäæå, ÿê çàçíà÷àº ß. Òàíí³êëàéô, îäí³ºþ ç íàéá³ëüøèõ ïðîáëåì º
òå, ùî ïîâ³äîìëåííÿ íå äîõîäÿòü äî ö³ëüîâèõ àóäèòîð³é, îñê³ëüêè íåìàº â³äïîâ³äíîãî
áðåíäó, ÿêèé áè ñïðèéìàâñÿ ö³ëüîâîþ àóäèòîð³ºþ. Îäíàê óñå öå áóäå ïðàöþâàòè
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íååôåêòèâíî, ÿêùî ö³ëüîâà àóäèòîð³ÿ íå ïðèéìàº ïîâ³äîìëåííÿ é íå â³ðèòü
äæåðåëó [4, ñ. 260]. Íà äóìêó Ê. Ïîëà (RAND Corporation), åôåêòèâí³ ñòðàòåã³÷í³
êîìóí³êàö³¿ ïîâèíí³ âêëþ÷àòè â ñåáå ñêîîðäèíîâàí³ ä³¿, ïîâ³äîìëåííÿ, îáðàçè òà
³íø³ âèäè îïîâ³ùåííÿ, ñïðÿìîâàí³ íà ³íôîðìóâàííÿ, âïëèâ ³ ïåðåêîíàííÿ ïåâíèõ
ö³ëüîâèõ àóäèòîð³é íà ï³äòðèìêó ö³ëåé äåðæàâè [5, ñ. 17; 1, ñ. 1 37].

Å. Ãîëäìàí, ðàäíèê ç³ ñòðàòåã³÷íèõ êîìóí³êàö³é â³ää³ëó êîîðäèíàö³¿ ä³ÿëüíîñò³
áîðîòüáè ç òåðîðèçìîì Äåðæäåïàðòàìåíòó ÑØÀ, ââàæàº, ùî îñíîâîþ ñòðàòåã³÷íèõ
êîìóí³êàö³é º êîîðäèíàö³ÿ ³íôîðìàö³éíèõ ïîòîê³â, ³äåé, ä³é ³ ð³øåíü, ñïðÿìîâàíà
íà ïðèâåäåííÿ ñïðèéíÿòòÿ ö³ëüîâèõ àóäèòîð³é ó â³äïîâ³äí³ñòü äî ö³ëåé äåðæàâíî¿
ïîë³òèêè. Êîìóí³êàö³¿ íàáóâàþòü ñòðàòåã³÷íîãî õàðàêòåðó ëèøå â ðàç³ àäàïòàö³¿
êëþ÷îâèõ ïîâ³äîìëåíü äî áàãàòüîõ ö³ëüîâèõ àóäèòîð³é (à íå çàãàëîì àáî äî êîí-
êðåòíî¿ àóäèòîð³¿); êîìóí³êàö³¿ çä³éñíþþòüñÿ áåçïåðåðâíî óïðîäîâæ òðèâàëîãî
ïðîì³æêó ÷àñó; çîñåðåäæåí³ íà ³íòåðåñàõ àáî àäàïòîâàí³ äî ïîòðåá îòðèìóâà÷³â
ïîâ³äîìëåíü (à íå â³äïðàâíèê³â); êëþ÷îâ³ ïîâ³äîìëåííÿ ³ ä³¿ ïîáóäîâàí³ ³ êîîðäè-
íóþòüñÿ â ºäèíîìó êëþ÷³ äëÿ äîñÿãíåííÿ ïîë³òè÷íèõ ö³ëåé [6]. Íà îñíîâ³ êëàñè÷íèõ
ïðèíöèï³â âîºííî¿ ñòðàòåã³¿ Å. Ãîëäìàí âèçíà÷èëà ïðèíöèïè ñòðàòåã³÷íèõ êîìó-
í³êàö³é, à ñàìå: ìàñîâ³ñòü – âèêîðèñòàííÿ âñ³õ êîìóí³êàö³éíèõ ìîäåëåé òà çàñîá³â,
ï³äêð³ïëåíèõ ðåàëüíèìè ä³ÿìè; ö³ëåñïðÿìîâàí³ñòü – âèçíà÷åííÿ ÷³òêèõ ö³ëåé, ðî-
çóì³ííÿ àóäèòîð³¿ ç â³äïîâ³äíîþ àäàïòàö³ºþ ïîâ³äîìëåíü; íàñòóï – ôîðìóâàííÿ ³í-
ôîðìàö³éíîãî ñåðåäîâèùà, à íå ëèøå ðåàêö³ÿ – â³äïîâ³äü ñóïðîòèâíèêó; ðàïòîâ³ñòü –
âèêîðèñòàííÿ ñë³â òà çàñòîñóâàííÿ ä³é, ùî çáåíòåæóþòü ñóïðîòèâíèêà òà ïðèâåðòàþòü
óâàãó ãëÿäà÷³â; åêîíîì³ÿ ñèëè – êîíöåíòðàö³ÿ âñ³õ ðåñóðñ³â íà êëþ÷îâèõ ö³ëÿõ;
ãíó÷ê³ñòü – ñïðèéìàòè ³ â³äñë³äêîâóâàòè îáñòàíîâêó çîâí³øíüîãî ñåðåäîâèùà,
ïðèñòîñîâóâàòè òà íàëàøòîâóâàòè ñâî¿ ä³¿ â³äïîâ³äíî äî çì³í êîíòåêñòó êîìó-
í³êàö³éíî¿  êîìïàí³¿; ºäí³ñòü óïðàâë³ííÿ – ³äåíòèô³êàö³ÿ ïîòåíö³éíî¿ àóäèòîð³¿
ç ìåòîþ êîîðäèíàö³¿ ³ ñèíõðîí³çàö³¿ êëþ÷îâèõ ïîâ³äîìëåíü òà ä³é, çä³éñíåííÿ
îïåðàòèâíîãî òà áåçïåðåðâíîãî óïðàâë³ííÿ; áåçïåêà – äîòðèìàííÿ âèìîã áåçïåêè
òà çä³éñíåííÿ êîìóí³êàö³¿ ç óñ³ìà êîìïîíåíòàìè êîìóí³êàö³éíî¿ ³íôðàñòðóêòóðè,
ÿêà çàáåçïå÷óº áåçïåêó; ïðîñòîòà – âèêîðèñòàííÿ çðîçóì³ëèõ, îäíîçíà÷íèõ òà
òàêèõ, ùî íå ñóïåðå÷àòü îäíå îäíîìó êëþ÷îâèõ ïîâ³äîìëåíü òà ä³é, ÿê³ ñêîíöåí-
òðîâàí³ íà äîñÿãíåíí³ ïîñòàâëåíèõ ö³ëåé [6; 1, ñ. 143–144].

Íà ïî÷àòêó XXI ñò. ñòðàòåã³÷í³ êîìóí³êàö³¿ ïî÷àëè àêòèâíî ïîøèðþâàòèñÿ
ó â³éñüêîâèõ îðãàíàõ Âåëèêî¿ Áðèòàí³¿ ç ìåòîþ ïðîñóâàííÿ íàö³îíàëüíèõ ³íòåðåñ³â,
âèêîðèñòîâóþ÷è âñ³ âèäè îáîðîíè äëÿ çä³éñíåííÿ âïëèâó íà ïîâåä³íêó ö³ëüîâèõ
àóäèòîð³é. Ó äîïîâ³ä³ Êîðîë³âñüêîãî ³íñòèòóòó ì³æíàðîäíèõ â³äíîñèí (Chatham
House) ñòðàòåã³÷í³ êîìóí³êàö³¿ âèçíà÷àþòüñÿ ÿê “ñèñòåìà âçàºìîïîâ’ÿçàíèõ ä³é,
çä³éñíþâàíèõ íà ñòðàòåã³÷íîìó, îïåðàòèâíîìó ³ òàêòè÷íîìó ð³âíÿõ óïðàâë³ííÿ,
ñïðÿìîâàíà íà äîñÿãíåííÿ ðîçóì³ííÿ ³íòåðåñ³â ³ ïîòðåá ö³ëüîâèõ àóäèòîð³é, ÿêà
âèÿâëÿº åôåêòèâí³ ìåòîäè ³ ìåõàí³çìè àêòèâàö³¿ ³ ï³äòðèìêè ïåâíèõ òèï³â ïîâå-
ä³íêè ç áîêó öèõ àóäèòîð³é” [7]. Â³äïðàâíèì äîêóìåíòîì Ì³í³ñòåðñòâà îáîðîíè
Âåëèêî¿ Áðèòàí³¿ ùîäî âèçíà÷åííÿ ìåòè òà ö³ëåé ñòðàòåã³÷íèõ êîìóí³êàö³é ñòàëà
ïåðøà Îá’ºäíàíà äîêòðèíà (JDN 1/12) “Ñòðàòåã³÷í³ êîìóí³êàö³¿: â³éñüêîâèé âíåñîê”,
îïóáë³êîâàíà ùå ó áåðåçí³ 2011 ð. Öåé äîêóìåíò äàâàâ óÿâëåííÿ ïðî ïðîáëåìè ó
â³éñüêîâîìó òà öèâ³ëüíîìó ñåðåäîâèù³, ïîâ’ÿçàí³ ç³ ñòðàòåã³÷íîþ êîìóí³êàö³ºþ
òà ìîæëèâ³ øëÿõè ¿õ óñóíåííÿ. Ó íüîìó òàêîæ íàãîëîøóâàëîñÿ, ùî ñòðàòåã³÷í³
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êîìóí³êàö³¿ º ì³æâ³äîì÷îþ ñïðàâîþ ï³ä êåð³âíèöòâîì Êàá³íåòó ì³í³ñòð³â ³ Ðàäè
íàö³îíàëüíî¿ áåçïåêè Ñïîëó÷åíîãî Êîðîë³âñòâà [8]. Ïîäàëüøå âäîñêîíàëåííÿ
ä³ÿëüíîñò³ Óðÿäó Âåëèêî¿ Áðèòàí³¿ ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é áóëî âèêëà-
äåíå â äðóã³é Îá’ºäíàí³é äîêòðèí³ (JDN 2/19) “Â³éñüêîâà ñòðàòåã³÷íà êîìóí³êàö³ÿ:
ï³äõ³ä äî ôîðìóëþâàííÿ òà âèêîíàííÿ ñòðàòåã³¿”, ïðèéíÿò³é ó êâ³òí³ 2019 ð., íîð-
ìè ÿêî¿ íå ìàëè çíà÷íèõ çì³í. Çîêðåìà, JDN 2/19 ïðîäîâæóº âèçíà÷àòè ï³äõ³ä äî
âïðîâàäæåííÿ îáîðîííîãî êîìïîíåíòà ñòðàòåã³÷íèõ êîìóí³êàö³é, îð³ºíòîâàíèõ
íà øèðîêó àóäèòîð³þ, òà çîñåðåäæóâàòè óâàãó íà äîñÿãíåííÿõ óðÿäó Âåëèêîáðèòàí³¿
â ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é [9].

Ðàçîì ç òèì, áàãàòî áðèòàíñüêèõ â³éñüêîâèõ åêñïåðò³â çàçíà÷àþòü, ùî îäí³ºþ
ç ïðîáëåì ñòðàòåã³÷íèõ êîìóí³êàö³é º â³äñóòí³ñòü ºäíîñò³, óçãîäæåíîñò³ òà âçàºìíî¿
ä³ºâîñò³ ïîíÿòü ñòðàòåã³¿ ³ êîìóí³êàö³¿ [4, ñ. 257–259; 10; 11; 12].

Íà ñüîãîäí³ ÑØÀ òà Âåëèêà Áðèòàí³ÿ âèñòóïàþòü ÷è íå ºäèíèìè êðà¿íàìè,
äå êîíöåïö³ÿ ñòðàòåã³÷íèõ êîìóí³êàö³é îôîðìëåíà íà äåðæàâíîìó ð³âí³ ³ ìàº îð-
ãàí³çîâàíó ñòðóêòóðó [4, ñ. 260]. Ó ÑØÀ âèçíà÷åííÿ “ñòðàòåã³÷í³ êîìóí³êàö³¿”
çàêð³ïëåíî â Ñëîâíèêó â³éñüêîâèõ òà ïîâ’ÿçàíèõ òåðì³í³â Ì³í³ñòåðñòâà îáîðîíè
ÑØÀ ÿê “ñôîêóñîâàí³ Óðÿäîì ÑØÀ çóñèëëÿ íà ðîçóì³ííÿ òà çàëó÷åííÿ (engage)
êëþ÷îâèõ àóäèòîð³é äî ñòâîðåííÿ, ïîñèëåííÿ ÷è çáåðåæåííÿ ñïðèÿòëèâèõ óìîâ
äëÿ ïðîñóâàííÿ ³íòåðåñ³â, ïîë³òèêè òà ö³ëåé Óðÿäó ÑØÀ ÷åðåç âèêîðèñòàííÿ
ñêîîðäèíîâàíèõ ïðîãðàì, ïëàí³â, òåì, ìåñåäæ³â (ïîâ³äîìëåíü) òà ïðîäóêò³â, ñèí-
õðîí³çîâàíèõ ³ç ä³ÿìè âñ³õ ³íñòðóìåíò³â íàö³îíàëüíî¿ ìîãóòíîñò³” [13; 14, ñ. 13].

Ó ïîñ³áíèêó äëÿ â³éñüêîâîñëóæáîâö³â ÍÀÒÎ äàºòüñÿ âèçíà÷åííÿ ïîíÿòòÿ
ñòðàòåã³÷íèõ êîìóí³êàö³é, ÿê “ñêîîðäèíîâàíå âèêîðèñòàííÿ êîìóí³êàö³éíèõ ä³é
ÍÀÒÎ òà ìîæëèâîñòåé ñóñï³ëüíî¿ äèïëîìàò³¿, çâ’ÿçê³â ³ç ãðîìàäñüê³ñòþ, â³éñüêîâèõ
çâ’ÿçê³â ³ç ãðîìàäñüê³ñòþ, ³íôîðìàö³éí³ òà ïñèõîëîã³÷í³ îïåðàö³¿, ñïðÿìîâàí³ íà
ï³äòðèìêó ïîë³òèêè Àëüÿíñó, îïåðàö³é ³ çàõîä³â, ùî ìàþòü íà ìåò³ äîñÿãíåííÿ
ö³ëåé ÍÀÒÎ” [15, ñ. 35].

Çà îñòàííº äåñÿòèë³òòÿ â Óêðà¿í³ â³äçíà÷àþòüñÿ ïåâí³ óñï³õè ó íàïðÿì³ çà-
ïðîâàäæåííÿ ñòðàòåã³÷íèõ êîìóí³êàö³é ó ãëîáàëüíîìó ðîçóì³íí³ ä³ÿëüíîñò³ êðà¿íè
ÿê ó âíóòð³øíüîóïðàâë³íñüê³é ñôåð³, òàê ³ íà çîâí³øíüîïîë³òè÷í³é àðåí³. Îäíàê
º ïîòðåáà ïîñèëåííÿ ðóõó â öüîìó íàïðÿì³ çà ðàõóíîê á³ëüø ïîãëèáëåíîãî ñï³â-
ðîá³òíèöòâà ç ªâðîïåéñüêèì Ñîþçîì òà Ï³âí³÷íîàòëàíòè÷íèì àëüÿíñîì (ÍÀÒÎ).
Ñàìå çàçíà÷åí³ âèùå îá’ºäíàííÿ äîñèòü òðèâàëèé ÷àñ ïðèä³ëÿþòü óâàãó ö³é ñôåð³
ä³ÿëüíîñò³ òà ìàþòü çíà÷í³ íàïðàöþâàííÿ. Çîêðåìà, ñòðàòåã³÷í³ êîìóí³êàö³¿ â³äíå-
ñåí³ äî îäí³º¿ ç ïð³îðèòåòíèõ ñôåð áåçïåêîâî¿ ñï³âïðàö³ ì³æ ªÑ ³ ÍÀÒÎ (EU-
NATO Enhanced Cooperation) [16, ñ. 4].

Çà ñòàíäàðòàìè ÍÀÒÎ âèä³ëÿþòü òàê³ êîìïîíåíòè ñèñòåìè ñòðàòåã³÷íèõ
êîìóí³êàö³é: çâ’ÿçêè ç ãðîìàäñüê³ñòþ (Public Affairs and Military Public Affairs);
ïóáë³÷íà äèïëîìàò³ÿ òà â³éñüêîâ³ çàõîäè íà ï³äòðèìêó ïóáë³÷íî¿ äèïëîìàò³¿ (Public
Diplomacy and Military Support to Public Diplomacy); çâ’ÿçêè ç³ ÇÌ² (Press and
Media); ³íôîðìàö³éí³ çàõîäè ì³æíàðîäíîãî â³éñüêîâîãî ñï³âðîá³òíèöòâà
(International Military Cooperation); öèâ³ëüíî-â³éñüêîâå ñï³âðîá³òíèöòâî (CIMIC);
ä³¿ â ê³áåðïðîñòîð³, âêëþ÷àþ÷è ñîö³àëüí³ ìåðåæ³; çàëó÷åííÿ êëþ÷îâèõ ë³äåð³â äî
ïðîâåäåííÿ ³íôîðìàö³éíèõ çàõîä³â (Key Leaders Engagement); âíóòð³øíÿ êîìóí³êà-
ö³ÿ (ðîáîòà ç îñîáîâèì ñêëàäîì/âíóòð³øí³é PR); ³íôîðìàö³éí³ îïåðàö³¿ (Informa-
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tion Operations); ïñèõîëîã³÷í³ îïåðàö³¿ (PSYOPS); ³íôîðìóâàííÿ ïðî ñèòóàö³þ
(Visual Info/Situation Awareness) òà äîêóìåíòóâàííÿ ïîä³é íà ïîë³ áîþ (Combat
Camera); ðîçâ³äóâàëüíå çàáåçïå÷åííÿ ïðîâåäåííÿ ³íôîðìàö³éíèõ çàõîä³â; ïîêàç
ä³é â³éñüê (Show of Force); ââåäåííÿ â îìàíó (MILDEC); áåçïåêà îïåðàö³é (Opera-
tion Security); ô³çè÷íèé âïëèâ (Physical Attack); ïðîòèáîðñòâî â åëåêòðîìàãí³òíîìó
ïðîñòîð³ (EMW) [17].

Ñï³âðîá³òíèöòâî Óêðà¿íè ç ÍÀÒÎ ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é ïîëÿãàº,
íàñàìïåðåä, ó ðîçâèòó êóëüòóðè êîìóí³êàö³é. Çàáåçïå÷åííÿ â Óêðà¿í³ åôåêòèâíèõ
òà ïðîçîðèõ óðÿäîâèõ êîìóí³êàö³é ç âèñîêèì ð³âíåì äîâ³ðè äî íèõ, îñîáëèâî ó
ñåêòîð³ áåçïåêè òà îáîðîíè. Ñï³âïðàöÿ â öüîìó íàïðÿì³ ïîëÿãàº â íàäàíí³ êîíñóëü-
òàö³éíî¿ ï³äòðèìêè äëÿ ðîçðîáêè êëþ÷îâèõ ïðîãðàìíèõ äîêóìåíò³â ³ç ñòðàòåã³÷íèõ
êîìóí³êàö³é, ðåàë³çàö³¿ ïðîºêò³â ç ðîçâèòêó ñïðîìîæíîñòåé ó ñôåð³ ñòðàòåã³÷íèõ
êîìóí³êàö³é, ÿê³ âêëþ÷àþòü íàâ÷àëüí³ òðåí³íãè òà ñåì³íàðè, ³íôîðìàö³éí³ ïî¿çäêè
çà êîðäîí òîùî [16, ñ. 16; 18].

Äëÿ ðåàë³çàö³¿ ñòðàòåã³÷íèõ êîìóí³êàö³é ç ìåòîþ ï³äâèùåííÿ ð³âíÿ îá³çíàíî-
ñò³ ñóñï³ëüñòâà òà ïðîòèä³¿ ïðîïàãàíä³ ªâðîïåéñüêèì Ñîþçîì áóëà ñòâîðåíà ñïå-
ö³àëüíà ãðóïà “Ñòðàòêîì Ñõ³ä” (East Stratcom Task Force) – ñïåö³àëüíèé ïðîºêò
EU-STRAT, ÿêèé ïðàöþº â êðà¿íàõ Ñõ³äíî¿ ªâðîïè. Ó éîãî ñêëàä³ ä³º Àíòèòåðîðè-
ñòè÷íèé ³íòåðíåò-öåíòð ªÑ, ï³äïîðÿäêîâàíèé ªâðîïîëó, ç âèëó÷åííÿ íåëåãàëüíîãî
³íôîðìàö³éíîãî êîíòåíòó. Ö³ëüîâà ãðóïà “Ñòðàòêîì Ñõ³ä” º ÷àñòèíîþ Â³ää³ëó
ñòðàòåã³÷íèõ êîìóí³êàö³é òà àíàë³çó ³íôîðìàö³¿ (AFFGEN.7) ªâðîïåéñüêî¿ ñëóæáè
çîâí³øí³õ çâ’ÿçê³â. Äî ñêëàäó Â³ää³ëó òàêîæ âõîäÿòü Ö³ëüîâà ãðóïà ïî Çàõ³äíèì
Áàëêàíàì, Ö³ëüîâà ãðóïà Ï³âäåíü òà ãîðèçîíòàëüíà ãðóïà, ùî ñïåö³àë³çóºòüñÿ íà
ã³áðèäíèõ çàãðîçàõ, àíàë³ç³ äàíèõ, ðîçðîáö³ ïîë³òèêè òà ì³æíàðîäíîãî ñï³âðîá³ò-
íèöòâà, âêëþ÷àþ÷è Ñèñòåìó øâèäêîãî îïîâ³ùåííÿ ªÑ ïðî äåç³íôîðìàö³þ. Ö³ëüîâà
ãðóïà ðîçðîáëÿº êîìóí³êàö³éí³ ïðîäóêòè ³ êàìïàí³¿, ïîêëèêàí³ êðàùå ïîÿñíèòè
ö³ííîñò³, ³íòåðåñè ³ ïîë³òèêó ªÑ â êðà¿íàõ Ñõ³äíîãî ïàðòíåðñòâà (Â³ðìåí³ÿ,
Àçåðáàéäæàí, Á³ëîðóñü, Ãðóç³ÿ, Ðåñïóáë³êà Ìîëäîâà òà Óêðà¿íà). Ó ò³ñí³é ñï³âïðàö³
ç Äåëåãàö³ÿìè ªÑ òà ³íøèìè çàö³êàâëåíèìè ñòîðîíàìè Ö³ëüîâà ãðóïà “Ñòðàòêîì
Ñõ³ä” ðîçðîáèëà êîìóí³êàö³éí³ êàìïàí³¿, ùî ðîç’ÿñíþþòü ñêëàäí³ ïèòàííÿ ïîë³òèêè
³ äåìîíñòðóþòü, ÿê ãðîìàäÿíè êðà¿í Ñõ³äíîãî ïàðòíåðñòâà îòðèìóþòü ïðÿìó
âèãîäó â³ä ô³íàíñîâî¿ òà òåõí³÷íî¿ ï³äòðèìêè ªÑ, äåìîêðàòè÷íèõ òà ðèíêîâèõ ðå-
ôîðì. Öå ïîë³ïøèëî ³ çðîáèëî ñòàíäàðòè ñï³ëêóâàííÿ á³ëüø ïðîôåñ³éíèìè [19].

Â Óêðà¿í³ òàêîæ ³ñíóº óçãîäæåíèé ï³äõ³ä äî âèçíà÷åííÿ ñòðàòåã³÷íèõ êîìó-
í³êàö³é íà çàêîíîäàâ÷îìó ð³âí³. Â³äïîâ³äíî äî ÷. 16 ñò. 4 ðîçä³ëó 1 Âîºííî¿
äîêòðèíè Óêðà¿íè, “ñòðàòåã³÷í³ êîìóí³êàö³¿” âèçíà÷àþòüñÿ ÿê ñêîîðäèíîâàíå ³
íàëåæíå âèêîðèñòàííÿ êîìóí³êàòèâíèõ ìîæëèâîñòåé äåðæàâè – ïóáë³÷íî¿
äèïëîìàò³¿, çâ’ÿçê³â ³ç ãðîìàäñüê³ñòþ, â³éñüêîâèõ çâ’ÿçê³â, ³íôîðìàö³éíèõ òà
ïñèõîëîã³÷íèõ îïåðàö³é, çàõîä³â, ñïðÿìîâàíèõ íà ïðîñóâàííÿ ö³ëåé äåðæàâè [20].
Îäíàê, â³äïîâ³äíî äî ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè â³ä
25 áåðåçíÿ 2021 ðîêó “Ïðî Ñòðàòåã³þ âîºííî¿ áåçïåêè Óêðà¿íè”, Âîºííà äîêòðèíà
Óêðà¿íè 2015 ðîêó âòðàòèëà ÷èíí³ñòü. Â Ñòðàòåã³¿ âîºííî¿ áåçïåêè Óêðà¿íè
2021 ðîêó, íà æàëü, íå çãàäóºòüñÿ ïðî ñòðàòåã³÷í³ êîìóí³êàö³¿ ÿê ñêîîðäèíîâàíå
³ íàëåæíå âèêîðèñòàííÿ êîìóí³êàòèâíèõ ìîæëèâîñòåé äåðæàâè. À ëèøå âêàçóºòüñÿ,
ùî îäíèì ç³ øëÿõ³â äîñÿãíåííÿ ö³ëåé äåðæàâíî¿ ïîë³òèêè ó âîºíí³é ñôåð³, ñôåð³
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îáîðîíè ³ â³éñüêîâîãî áóä³âíèöòâà ç óðàõóâàííÿì óìîâ òà îáìåæåíü, º ôîðìóâàííÿ
òà ðåàë³çàö³ÿ åôåêòèâíî¿ âîºííî¿ ïîë³òèêè, ñòðàòåã³÷íîãî, çîêðåìà îáîðîííîãî,
ïëàíóâàííÿ òà ïëàíóâàííÿ îáîðîíè Óêðà¿íè, ùî ́ ðóíòóþòüñÿ íà ºâðîàòëàíòè÷íèõ
ïðèíöèïàõ, çàñàäàõ äåìîêðàòè÷íîãî öèâ³ëüíîãî êîíòðîëþ íàä ñèëàìè îáîðîíè,
ñòðàòåã³÷íèõ êîìóí³êàö³ÿõ òà ³íôîðìàö³éí³é ïîë³òèö³ ó âîºíí³é ñôåð³, ñôåð³
îáîðîíè ³ â³éñüêîâîãî áóä³âíèöòâà, ºâðîïåéñüê³é òà ºâðîàòëàíòè÷í³é ³íòåãðàö³¿
Óêðà¿íè [21].

Îêðåì³ àñïåêòè ðîçâèòêó ñèñòåìè ñòðàòåã³÷íèõ êîìóí³êàö³é îêðåñëåí³ é ó
³íøèõ äîêóìåíòàõ ñôåðè áåçïåêè òà îáîðîíè, çîêðåìà, ó ùîð³÷íîìó äîêóìåíò³
“Ð³÷íà íàö³îíàëüíà ïðîãðàìà ï³ä åã³äîþ Óêðà¿íà – ÍÀÒÎ”, Êîíöåïö³¿ ðîçâèòêó
ñåêòîðó áåçïåêè ³ îáîðîíè 2016 ðîêó, Ñòðàòåã³÷íîìó îáîðîííîìó áþëåòåí³ â³ä
2016 ðîêó òîùî.

Òàêîæ ó 2015 ðîö³ Óðÿäîì áóëî âæèòî ïåâíèõ ïîçèòèâíèõ çàõîä³â ùîäî
êîìïëåêñíî¿ ï³äòðèìêè Óêðà¿íè ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é, çîêðåìà
ïðîòèä³¿ ðîñ³éñüê³é ïðîïàãàíä³ òà ³íôîðìóâàííÿ ãðîìàäñüêîñò³ ïðî ïîä³¿ â Óêðà¿í³.
Òàê, Ñåêðåòàðåì ÐÍÁÎ ðàçîì ³ç ãåíåðàëüíèì ñåêðåòàðåì ÍÀÒÎ Éºíñîì Ñòîë-
òåíáåðãîì ï³äïèñàíî Äîðîæíþ êàðòó Ïàðòíåðñòâà ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é
[22]. Ïðàêòè÷íó ðåàë³çàö³þ Äîðîæíüî¿ êàðòè Ïàðòíåðñòâà áóëî ðîçïî÷àòî ó
2016 ðîö³, à ñàìå – ïðîâåäåííÿì ñï³ëüíî Ì³í³ñòåðñòâîì ³íôîðìàö³éíî¿ ïîë³òèêè
Óêðà¿íè (Ì²Ï), ÐÍÁÎÓ ³ Öåíòðîì ³íôîðìàö³¿ òà äîêóìåíòàö³¿ ÍÀÒÎ â Óêðà¿í³
ïåðøî¿ çóñòð³÷³ ðîáî÷î¿ ãðóïè ç ðîçðîáêè ñòðóêòóðè ñòðàòåã³÷íèõ êîìóí³êàö³é òà
ìåõàí³çì³â êîîðäèíàö³¿. Ðîçðîáëåíî ïëàí ðåàë³çàö³¿ Äîðîæíüî¿ êàðòè íà êîðîòêî-
ñòðîêîâó ïåðñïåêòèâó. Â îêðåìèõ ì³í³ñòåðñòâàõ áóëè çàïðîâàäæåí³ ïîñàäè ðàäíèê³â
ç ïèòàíü ñòðàòåã³÷íèõ êîìóí³êàö³é, íà ÿê³ áóëè çàïðîøåí³ ³íîçåìí³ åêñïåðòè [16,
ñ. 15].

Ó Äîðîæí³é êàðò³ Ïàðòíåðñòâà ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é ì³æ Ðàäîþ
íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè òà Ì³æíàðîäíèì ñåêðåòàð³àòîì ÍÀÒÎ
âêàçàíî, ùî ïð³îðèòåòíèìè ö³ëÿìè Ïàðòíåðñòâà ó ñôåð³ ñòðàòåã³÷íèõ êîìóí³êàö³é
º:

1) ðîçâèòîê ñïðîìîæíîñòåé óêðà¿íñüêèõ îðãàí³â âëàäè â ãàëóç³ ñòðàòåã³÷íèõ
êîìóí³êàö³é òà âñ³õ ¿¿ ñêëàäîâèõ íà ñòðàòåã³÷íîìó ³ îïåðàö³éíîìó ð³âíÿõ øëÿõîì
íàäàííÿ êîíñóëüòàòèâíî¿ òà ïðàêòè÷íî¿ ï³äòðèìêè;

2) ï³äòðèìêà ñï³âïðàö³ Óêðà¿íè ç åêñïåðòàìè, ÿê³ ìàþòü â³äïîâ³äíèé äîñâ³ä
ó ãàëóç³ ñòðàòåã³÷íèõ êîìóí³êàö³é;

3) ñïðèÿííÿ ðîçâèòêó â Óêðà¿í³ êóëüòóðè ñòðàòåã³÷íèõ êîìóí³êàö³é íà
³íñòèòóö³éíîìó ð³âí³, ï³äòðèìêà á³ëüø ò³ñíîãî ñï³âðîá³òíèöòâà ì³æ íåóðÿäîâèìè
ñóá’ºêòàìè é ðîçâèòêó ¿õ ñïðîìîæíîñò³ çä³éñíþâàòè ñòðàòåã³÷í³ êîìóí³êàö³¿ â
³íòåðåñàõ Óêðà¿íè;

4) ï³äòðèìêà é äîñÿãíåííÿ íàéâèùèõ ñòàíäàðò³â òî÷íîñò³ òà åòèêè äëÿ çà-
áåçïå÷åííÿ äîâ³ðè äî äåðæàâíî¿ êîìóí³êàòèâíî¿ ïîë³òèêè.

Áóëî îêðåñëåíî îñíîâí³ íàïðÿìè ðîáîòè Ïàðòíåðñòâà ó ñôåð³ ñòðàòåã³÷íèõ
êîìóí³êàö³é ì³æ ÐÍÁÎ Óêðà¿íè òà Ì³æíàðîäíèì ñåêðåòàð³àòîì ÍÀÒÎ íà ð³çíèõ
ð³âíÿõ ñï³âïðàö³. Çîêðåìà, íà ñòðàòåã³÷íîìó ð³âí³: ñòâîðåííÿ ñàìîäîñòàòíüî¿ âíóò-
ð³øíüîâ³äîì÷î¿ òà óðÿäîâî¿/ì³æâ³äîì÷î¿ ñèñòåìè ñòðàòåã³÷íèõ êîìóí³êàö³é; ðîç-
ðîáêà ³ ðåàë³çàö³ÿ íàö³îíàëüíî¿ ñòðàòåã³¿ Óêðà¿íè â ãàëóç³ ñòðàòåã³÷íèõ êîìóí³êàö³é;
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ñòâîðåííÿ ñèñòåìè ï³äãîòîâêè â ãàëóç³ ñòðàòåã³÷íèõ êîìóí³êàö³é (ï³äãîòîâêà
³íñòðóêòîð³â). Íà îïåðàö³éíîìó ð³âí³: óäîñêîíàëåííÿ íîðìàòèâíèõ äîêóìåíò³â,
ùî ðåãëàìåíòóþòü ïðîöåñ êîìóí³êàö³¿ â ñòðóêòóðàõ áåçïåêè ³ îáîðîíè; ï³äâèùåííÿ
åôåêòèâíîñò³ äåðæàâíèõ ÇÌ². Íà òàêòè÷íîìó ð³âí³ – ï³äãîòîâêà íàÿâíîãî ïåðñîíàëó
â ãàëóç³ çâ’ÿçê³â ³ç ãðîìàäñüê³ñòþ / ãðîìàäñüêî¿ äèïëîìàò³¿ â îáîðîííèõ ³
áåçïåêîâèõ ñòðóêòóðàõ ³ç òàêèõ ïèòàíü: îñíîâè çâ’ÿçê³â ³ç ãðîìàäñüê³ñòþ /
ãðîìàäñüêî¿ äèïëîìàò³¿ (â³äíîñèíè ç³ ÇÌ² (îðãàí³çàö³ÿ ïðåñòóð³â, çàëó÷åííÿ
ÇÌ², ñòâîðåííÿ ìåä³àïðîäóêòó); íàïèñàííÿ ïîâ³äîìëåíü ó ñôåð³ çâ’ÿçê³â ç ãðî-
ìàäñüê³ñòþ; íàïèñàííÿ ïðîìîâ ³ ïóáë³÷í³ âèñòóïè; âèêîðèñòàííÿ ñîö³àëüíèõ ìåðåæ
³ öèôðîâèõ ÇÌ²; êîìóí³êàö³ÿ â óìîâàõ êðèçîâî¿ ñèòóàö³¿); ï³äãîòîâêà ³íñòðóêòîð³â
ó ñòðóêòóðàõ áåçïåêè ³ îáîðîíè; êóðñè àíãë³éñüêî¿ ìîâè äëÿ ðå÷íèê³â/êîìóí³êà-
òîð³â; ðîçðîáêà ïîë³òèêè òà íîðìàòèâíî¿ äîêóìåíòàö³¿ ç³ ñòðàòåã³÷íèõ êîìóí³êàö³é /
çâ’ÿçê³â ç ãðîìàäñüê³ñòþ / ãðîìàäñüêî¿ äèïëîìàò³¿.

ßê áà÷èìî, çàïðîâàäæåííÿ êîíöåïö³¿ ñòðàòåã³÷íèõ êîìóí³êàö³é ó ä³ÿëüí³ñòü
äåðæàâíèõ îðãàí³â óïðàâë³ííÿ º äîñèòü àêòóàëüíèì ïèòàííÿì óïðîäîâæ íå îäíîãî
äåñÿòèë³òòÿ. Íàðàç³ Óêðà¿íà ëèøå ïî÷èíàº ñòàâàòè íà øëÿõ àêòèâíîãî âèêîðèñòàííÿ
êîìóí³êà-òèâíèõ çàñîá³â ó âíóòð³øíüîàäì³í³ñòðàòèâíîìó òà çîâí³øíüîïîë³òè÷íîìó
æèòò³ êðà¿íè. Ïîñèëåííÿ ðóõó äåðæàâè çà öèì íàïðÿìîì íåîáõ³äíî çä³éñíþâàòè
ó ò³ñíîìó ñï³âðîá³òíèöòâ³ ç ªâðîïåéñüêèì Ñîþçîì òà Ï³âí³÷íîàòëàíòè÷íèì
àëüÿíñîì (ÍÀÒÎ) ÿê îðãàí³çàö³ÿìè ç ÷³òêî âèçíà÷åíèìè ñòðàòåã³ÿìè ðåàë³çàö³¿
öüîãî âèäó êîìóí³êàö³¿. Ïðîöåñ çàïðîâàäæåííÿ ñòðàòåã³÷íèõ êîìóí³êàö³¿ â Óêðà¿í³
ïîâèíåí âêëþ÷àòè â ñåáå çâ’ÿçêè ç ãðîìàäñüê³ñòþ, êîìóí³êàö³þ ç³ ÇÌ², ïðîòèä³þ
äåç³íôîðìàö³¿, ïóáë³÷íó äèïëîìàò³þ, ì³æíàðîäí³ òà íàö³îíàëüí³ ³íôîðìàö³éí³
çàõîäè, ä³¿ â ê³áåðïðîñòîð³, ³íôîðìàö³éíî-ïñèõîëîã³÷í³ îïåðàö³¿ òà ³íø³ âèäè êî-
ìóí³êàòèâíî¿ ä³ÿëüíîñò³, ñïðÿìîâàí³ íà çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè äåðæàâè.
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LOCALLY PRODUCED AND FOREIGN EXPERIENCE IN THE
IMPLEMENTATION OF STRATEGIC COMMUNICATIONS THROUGH

THE PUBLIC ADMINISTRATION SYSTEM

The increase of conflicting interstate sentiments, the threats of hybrid wars and
total information pressure from the aggressor countries creates the preconditions for
the necessity of developing modern approaches to defining the role of strategic
communications in the internal administrative and foreign policy activities of each
state. Implementing the concept of strategic communications in public administration
will make it possible to contribute solutions the above problems in the current
realities concerning global informatization.

Currently, the concept of “strategic communications” in scientific circles has
many definitions. At present, attempts are under way to introduce the concepts of
strategic communications and highlight their features in comparison with traditional
types of communication activities. After studying the variety of views regarding the
terminological definition, we settled on the understanding of strategic communications
as a formalized model of communication interaction of public administration bodies,
their operational co-ordination in order to achieve the key locally produced and
foreign policy goals of the State.

Today, the United States and the United Kingdom are almost the only countries
where the concept of strategic communications framed at the state level and has an
organized structure.
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At the beginning of the XXI century, the active spread of strategic communications
to the military authorities of Great Britain and the United States began. Their goal
was to promote national interests, using all types of defense to influence the behavior
of target audiences.

Ukraine also has a coherent approach to defining strategic communications at
the legislative level. Certain aspects of strategic communications system development
are outlined in the Military Doctrine of Ukraine 2015, the Military Security Strategy
of Ukraine 2021, the annual document “Annual National Program under the auspices
of Ukraine – NATO”, the Concept of Security and Defense Sector Development 2016,
the Strategic Defense Concept, the Road Map of Strategic Communications Partnership
between the National Security and Defense Council of Ukraine and the NATO
International Secretariat.

During the last ten years, Ukraine has made some progress towards the introduction
of strategic communications in the global understanding of the country’s activities
both in the domestic sphere and in the foreign policy arena. However, the need to
strengthen movement in this direction through a deeper cooperation with the European
Union and the North Atlantic Alliance (NATO). Ukraine’s cooperation with NATO
in the field of strategic communications, primarily in the development of a culture of
communication, as well as ensuring effective and transparent government communica-
tions with a high level of confidence in them, especially in the security and defense
sector.

Keywords: strategic communications, Roadmap, Stratcom East, East Stratcom
Task Force, cooperation, European Union, North Atlantic Alliance (NATO), objectives,
directions.

Îòðèìàíî 02.12.2021
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ÓÄÊ 342.95:351.74(477)

Ìàöüêî Â³òà Àíäð³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

íàóêîâèé ñï³âðîá³òíèê
ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0002-4149-8744

ÀÍÒÈÊÎÐÓÏÖ²ÉÍ² ÎÁÌÅÆÅÍÍß ÙÎÄÎ ÏÐßÌÎÃÎ
Ï²ÄÏÎÐßÄÊÓÂÀÍÍß ÁËÈÇÜÊÈÕ ÎÑ²Á Ï²Ä ×ÀÑ

ÏÐÎÕÎÄÆÅÍÍß ÑËÓÆÁÈ Â ÍÀÖ²ÎÍÀËÜÍ²É ÏÎË²Ö²¯
ÓÊÐÀ¯ÍÈ: ÏÐÎÁËÅÌÈ ÏÐÀÂÎÂÎÃÎ ÐÅÃÓËÞÂÀÍÍß

Ó ñòàòò³ êîìïëåêñíî äîñë³äæåíî ïðîáëåìè ïðàâîâîãî ðåãóëþâàííÿ àíòèêîðóï-
ö³éíèõ îáìåæåíü ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á ï³ä ÷àñ ïðîõîäæåííÿ
ñëóæáè â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè. Çä³éñíåíî àíàë³ç ïîíÿòü “îáìåæåííÿ”,
“ñï³ëüíà ðîáîòà”, “ïðÿìå ï³äïîðÿäêóâàííÿ” ÿê ïðàâîâèõ êàòåãîð³é. Çàçíà÷åíî,
ùî àíòèêîðóïö³éí³ îáìåæåííÿ º åôåêòèâíèì ³íñòðóìåíòîì çàïîá³ãàííÿ òà
âðåãóëþâàííÿ êîíôë³êòó ³íòåðåñ³â. Çàïðîïîíîâàíî øëÿõè âäîñêîíàëåííÿ ÷èííîãî
çàêîíîäàâñòâà ó çàçíà÷åí³é ñôåð³.

Êëþ÷îâ³ ñëîâà: îáìåæåííÿ, ïðÿìå ï³äïîðÿäêóâàííÿ, áëèçüê³ îñîáè, êîíôë³êò
³íòåðåñ³â, Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè.

Âàæëèâèì íàïðÿìîì ðîçáóäîâè ñó÷àñíî¿ äåðæàâíî¿ ïîë³òèêè â Óêðà¿í³ º
ðåôîðìóâàííÿ ñèñòåìè çàïîá³ãàííÿ ³ ïðîòèä³¿ êîðóïö³¿. Äî ãîëîâíèõ îð³ºíòèð³â
ïîäîëàííÿ êîðóïö³¿ íàëåæèòü ôîðìóâàííÿ ó ñóñï³ëüñòâ³ äîâ³ðè äî âëàäè, çðîñòàííÿ
åêîíîì³÷íîãî ïîòåíö³àëó äåðæàâè, ïîêðàùàííÿ äîáðîáóòó ãðîìàäÿí Óêðà¿íè òîùî.
Åôåêòèâí³ñòü òà ä³ºâ³ñòü çàçíà÷åíèõ ïðîöåñ³â áåçïîñåðåäíüî çàëåæèòü â³ä ïðàâîâîãî
çàêð³ïëåííÿ çàñàä àíòèêîðóïö³éíèõ çàáîðîí òà îáìåæåíü, ÿê³ ïîøèðþþòüñÿ íà
øèðîêå êîëî îñ³á, çîêðåìà íà òèõ îñ³á, ÿê³ óïîâíîâàæåí³ íà âèêîíàííÿ ôóíêö³é
äåðæàâè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ, òà îñ³á ïðèð³âíÿíèõ äî íèõ, äî ÿêèõ áåç-
ïîñåðåäíüî íàëåæàòü ïîë³öåéñüê³. Îäíèì ç òàêèõ îáìåæåíü, ÿê³ ïîøèðþþòüñÿ íà
ïîë³öåéñüêèõ, â³äïîâ³äíî äî àíòèêîðóïö³éíîãî çàêîíîäàâñòâà, º îáìåæåííÿ ùîäî
ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á.

Ìåòîþ ö³º¿ ñòàòò³ º ïðîâåäåííÿ íà îñíîâ³ ÷èííîãî çàêîíîäàâñòâà òà íàóêîâîãî
äîðîáêó äîñë³äæåííÿ ùîäî âèçíà÷åííÿ ïðîáëåìíèõ ïèòàíü çàñòîñóâàííÿ îáìåæåííÿ
ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á ï³ä ÷àñ ïðîõîäæåííÿ ñëóæáè â
Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, à òàêîæ óäîñêîíàëåííÿ àíòèêîðóïö³éíîãî
çàêîíîäàâñòâà ó çàçíà÷åí³é ñôåð³.

Ïèòàííÿ çàïîá³ãàííÿ ³ ïðîòèä³¿ êîðóïö³¿ â Óêðà¿í³ â ñâî¿õ ðîáîòàõ äîñë³ä-
æóâàëè òàê³ â÷åí³, ÿê: Â.Á. Àâåð’ÿíîâ, Ñ.Ì. Àëôüîðîâ, À.². Áåðëà÷, Î.Ã. Áîäíàð÷óê,
Â.Ä. Ãâîçäåöüêèé, ª.Â. Ãëóøêî, Î.². Äîáðîâîëüñüêèé, ².À. Äüîì³í, Ä.Ã. Çàáðîäà,
Ñ.À. Çàäîðîæíèé, Ñ.Ì. ²âàñåíêî, Þ.Â. Êîâàëåíêî, Ñ.Î. Êîíºâà, Þ.Ô. Ëàâðåíþê,
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Â.². Ëèòâèíåíêî, ª.Â. Íåâìåðæèöüêèé, Ñ.Ì. Ïàíòåëººâ, ².Ä. Ïàñòóõ, Ò.Î. Ïðî-
öåíêî, Â.Î. Ðÿä³íñüêà, À.Î. Ñàôîíåíêî, Î.Ì. Ñþñÿéëî, Î.Â. Òêà÷åíêî, À.Î. ßôîí-
ê³í, ².². ßöê³â òà ³í.

Îêðåì³ ïèòàííÿ àíòèêîðóïö³éíèõ îáìåæåíü ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ
áëèçüêèõ îñ³á áóëè âèñâ³òëåí³ ó ðîáîòàõ Â.². Áåíåäèê, Ñ.Þ. Áîéêà, Ä.Â. Ãóäêîâà,
².Â. Ä³äåíêà, Ë.Î. Äîðîøà, Î.². ²âàñå÷êî, Ò.Î. Êîëîìîºöü, À.Ê. Ëóïó, Ñ.Ï. Ðàá³íî-
âè÷à, Î.Ì. Øèìîíà.

Íåçâàæàþ÷è íà çíà÷íèé íàóêîâèé ³íòåðåñ äî äîñë³äæåííÿ àíòèêîðóïö³éíèõ
îáìåæåíü ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á, íà ñüîãîäí³ çàçíà÷åíà
ïðîáëåìàòèêà âèìàãàº á³ëüø äåòàëüíîãî âèâ÷åííÿ òà óçàãàëüíåííÿ.

Àíòèêîðóïö³éí³ îáìåæåííÿ ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á
âñòàíîâëþþòüñÿ ç ìåòîþ çàïîá³ãàííÿ êîíôë³êòó ³íòåðåñ³â. Íàïåðåä ñë³ä çàçíà÷èòè,
ùî ó â³ò÷èçíÿí³é þðèäè÷í³é íàóö³ ïîíÿòòÿ “êîíôë³êò ³íòåðåñ³â” ïî÷àëî ðîçãëÿä-
àòèñÿ ëèøå ç ê³íöÿ ÕÕ ñòîð³÷÷ÿ. Ïðîòå íåçâàæàþ÷è íà öå, íà ñüîãîäí³ âæå ³ñíóº
çíà÷íà ê³ëüê³ñòü äîñë³äæåíü îêðåñëåíîãî ïèòàííÿ. Çîêðåìà, öå ðîáîòè Î.Þ. Àíäðó-
ùåíêà, Ò.Å. Âàñèëåâñüêî¿, Ñ.Ì. Êàëþêà, À.Â. Äåíèñîâî¿, Ì.². Õàâðîíþêà òà ³íøèõ.
Ñåðåä ó÷åíèõ ³ñíóº äóìêà, ùî êîíôë³êò ³íòåðåñ³â íå âàðòî îòîòîæíþâàòè ç
êîðóïö³ºþ, ïðîòå íà ñüîãîäí³ çíà÷íî çðîñòàº ðîçóì³ííÿ òîãî, ùî íåñâîº÷àñíå âðå-
ãóëþâàííÿ êîíôë³êò³â ì³æ ïðèâàòíèìè ³íòåðåñàìè òà ñëóæáîâèìè îáîâ’ÿçêàìè
îñ³á, óïîâíîâàæåíèõ íà âèêîíàííÿ ôóíêö³é äåðæàâè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ,
ñòàþòü äæåðåëàìè êîðóïö³¿, à öå, â ñâîþ ÷åðãó, äàº ìîæëèâ³ñòü çðîçóì³òè ³ñíó-
âàííÿ ïðÿìîãî çâ’ÿçêó êîíôë³êòó ³íòåðåñ³â ç êîðóïö³ºþ.

Ó íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³ íàðàç³ â³äñóòíº ÷³òêå âèçíà÷åííÿ ïîíÿòòÿ
“êîíôë³êò ³íòåðåñ³â”, íàòîì³ñòü ó Çàêîí³ Óêðà¿íè “Ïðî çàñàäè çàïîá³ãàííÿ ³ ïðîòèä³¿
êîðóïö³¿” â³ä 07.04.2011, ÿêèé óòðàòèâ ÷èíí³ñòü, êîíôë³êò ³íòåðåñ³â âèçíà÷àâñÿ
ÿê “ñóïåðå÷í³ñòü ì³æ ïðèâàòíèìè ìàéíîâèìè, íåìàéíîâèìè ³íòåðåñàìè îñîáè ÷è
áëèçüêèõ ¿é îñ³á òà ¿¿ ñëóæáîâèìè ïîâíîâàæåííÿìè, íàÿâí³ñòü ÿêî¿ ìîæå âïëèíóòè
íà îá’ºêòèâí³ñòü àáî íåóïåðåäæåí³ñòü ïðèéíÿòòÿ ð³øåíü, à òàêîæ íà â÷èíåííÿ ÷è
íå â÷èíåííÿ ä³é ï³ä ÷àñ âèêîíàííÿ íàäàíèõ ¿é ñëóæáîâèõ ïîâíîâàæåíü” [1]. Òà-
êîæ êîíôë³êò ³íòåðåñ³â âèçíà÷àþòü ÿê ñèòóàö³þ, ïðè ÿê³é ñëóæáîâà îñîáà, âè-
êîíóþ÷è ñâî¿ îáîâ’ÿçêè, ìàº ïðèâàòíèé ³íòåðåñ (îñîáèñòó çàö³êàâëåí³ñòü), ÿêèé,
õî÷à ³ íåîáîâ’ÿçêîâî, ïðèçâîäèòü äî ïðèéíÿòòÿ íåïðàâîì³ðíîãî ð³øåííÿ àáî
â÷èíåííÿ íåïðàâîì³ðíîãî ä³ÿííÿ, àëå çäàòíèé äî öüîãî ïðèçâåñòè [2].

Ó ñò. 1 Çàêîíó Óêðà¿íè â³ä 14.10.2014 ¹ 1700-VII “Ïðî çàïîá³ãàííÿ êîðóïö³¿”
(íàäàë³ – Çàêîí Óêðà¿íè ¹ 1700-VII) â³äñóòíº âèçíà÷åííÿ ïîíÿòòÿ “êîíôë³êò
³íòåðåñ³â”, íàòîì³ñòü çàêîíîäàâåöü íàâîäèòü éîãî âèäè: ïîòåíö³éíèé òà ðåàëüíèé.

Ï³ä ïîòåíö³éíèì êîíôë³êòîì ³íòåðåñ³â ðîçóì³þòü íàÿâí³ñòü ó îñîáè ïðèâàòíî-
ãî ³íòåðåñó ó ñôåð³, ó ÿê³é âîíà âèêîíóº ñâî¿ ñëóæáîâ³ ÷è ïðåäñòàâíèöüê³ ïîâíîâà-
æåííÿ, ùî ìîæå âïëèíóòè íà îá’ºêòèâí³ñòü ÷è íåóïåðåäæåí³ñòü ïðèéíÿòòÿ íåþ
ð³øåíü àáî íà â÷èíåííÿ ÷è íåâ÷èíåííÿ ä³é ï³ä ÷àñ âèêîíàííÿ çàçíà÷åíèõ ïîâíîâà-
æåíü. Ðåàëüíèé êîíôë³êò ³íòåðåñ³â – öå ñóïåðå÷í³ñòü ì³æ ïðèâàòíèì ³íòåðåñîì
îñîáè òà ¿¿ ñëóæáîâèìè ÷è ïðåäñòàâíèöüêèìè ïîâíîâàæåííÿìè, ùî âïëèâàº íà
îá’ºêòèâí³ñòü àáî íåóïåðåäæåí³ñòü ïðèéíÿòòÿ ð³øåíü, àáî íà â÷èíåííÿ ÷è
íåâ÷èíåííÿ ä³é ï³ä ÷àñ âèêîíàííÿ çàçíà÷åíèõ ïîâíîâàæåíü. Ïðèâàòíèé ³íòåðåñ
âèçíà÷àþòü ÿê áóäü-ÿêèé ìàéíîâèé ÷è íåìàéíîâèé ³íòåðåñ îñîáè, ó òîìó ÷èñë³

© Matsko Vita, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).9

81

çóìîâëåíèé îñîáèñòèìè, ñ³ìåéíèìè, äðóæí³ìè ÷è ³íøèìè ïîçàñëóæáîâèìè
ñòîñóíêàìè ç ô³çè÷íèìè ÷è þðèäè÷íèìè îñîáàìè, ó òîìó ÷èñë³ ò³, ùî âèíèêàþòü
ó çâ’ÿçêó ç ÷ëåíñòâîì àáî ä³ÿëüí³ñòþ â ãðîìàäñüêèõ, ïîë³òè÷íèõ, ðåë³ã³éíèõ ÷è
³íøèõ îðãàí³çàö³ÿõ [3].

Îòæå, äëÿ êîíôë³êòó ³íòåðåñ³â õàðàêòåðíà íàÿâí³ñòü òðüîõ ñêëàäîâèõ:
ïðèâàòíèé ³íòåðåñ, ñëóæáîâ³ ÷è ïðåäñòàâíèöüê³ ïîâíîâàæåííÿ òà ïðîòèð³÷÷ÿ ì³æ
íèìè, ùî âïëèâàº (ìîæå âïëèíóòè) íà îá’ºêòèâí³ñòü àáî íåóïåðåäæåí³ñòü ïðèéíÿòòÿ
ð³øåíü, íà â÷èíåííÿ ÷è íåâ÷èíåííÿ ä³é ï³ä ÷àñ âèêîíàííÿ ñëóæáîâèõ ïîâíîâàæåíü.

Âðàõîâóþ÷è ñïåöèô³êó âèêîíóâàíèõ ôóíêö³é òà ïîâíîâàæåíü ïîë³öåéñüêèõ,
êîíôë³êò ³íòåðåñ³â ï³ä ÷àñ ïðîõîäæåííÿ ñëóæáè â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè
âèíèêàº ïîñò³éíî, òîìó âñòàíîâëåííÿ àíòèêîðóïö³éíèõ îáìåæåíü ùîäî ïðÿìîãî
ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á ï³ä ÷àñ ïðîõîäæåííÿ ñëóæáè â Íàö³îíàëüí³é ïî-
ë³ö³¿ Óêðà¿íè ìîæå ïîñïðèÿòè ï³äâèùåííþ ð³âíÿ äîâ³ðè ãðîìàäñüêîñò³ äî
ïîë³öåéñüêèõ, çìåíøåííþ êîðóïö³éíèõ ðèçèê³â, çì³öíåííþ çàêîííîñò³ ïóáë³÷íî¿
ñëóæáè òà ìîæå ñòàòè ãàðàíò³ºþ ¿¿ çä³éñíåííÿ âèêëþ÷íî çàäëÿ äîñÿãíåííÿ
ïð³îðèòåòó ïóáë³÷íèõ ³íòåðåñ³â íàä ïðèâàòíèìè [4, ñ. 1].

Îáìåæåííÿ ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á ïåðåäáà÷åíî ó ñò. 27 Çàêîíó Óê-
ðà¿íè ¹ 1700-VII, äå âêàçàíî, ùî îñîáè, óïîâíîâàæåí³ íà âèêîíàííÿ ôóíêö³é
äåðæàâè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ, íå ìîæóòü ìàòè ó ïðÿìîìó ï³äïîðÿäêóâàíí³
áëèçüêèõ ¿ì îñ³á àáî áóòè ïðÿìî ï³äïîðÿäêîâàíèìè ó çâ’ÿçêó ç âèêîíàííÿì
ïîâíîâàæåíü áëèçüêèì ¿ì îñîáàì [3]. Â³äïîâ³äíî äî âêàçàíîãî çàêîíó, ïîë³öåéñüê³
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè âõîäÿòü äî ñèñòåìè ñóá’ºêò³â, íà ÿêèõ ïîøèðþþòüñÿ
àíòèêîðóïö³éí³ îáìåæåííÿ, êð³ì òîãî, ïîë³öåéñüê³ º ñóá’ºêòàìè çàïîá³ãàííÿ òà
ïðîòèä³¿ êîðóïö³¿, ùî, ó ñâîþ ÷åðãó, óòâîðþº ïîäâ³éíèé õàðàêòåð ¿õ ó÷àñò³ ó àíòè-
êîðóïö³éíèõ ïðàâîâ³äíîñèíàõ. Óðàõîâóþ÷è ñïåöèô³÷íèé ïðàâîâèé ñòàòóñ ïîë³-
öåéñüêèõ, àêòóàëüí³ñòü ïèòàííÿ ùîäî äîñë³äæåííÿ àíòèêîðóïö³éíèõ îáìåæåíü
ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á íå âèêëèêàº ñóìí³âó. Êð³ì òîãî,
íåîáõ³äí³ñòü äåòàëüíîãî âèâ÷åííÿ çàçíà÷åíîãî îáìåæåííÿ îáóìîâëåíå øèðîêîþ
íàóêîâîþ ïîëåì³êîþ ùîäî íåäîñêîíàëîñò³ àíòèêîðóïö³éíîãî çàêîíîäàâñòâà ó
çàçíà÷åí³é ñôåð³.

ßêùî çâåðíóòèñü äî òëóìà÷íîãî ñëîâíèêà, òî “îáìåæåííÿ” îçíà÷àº ïðàâèëî,
íàñòàíîâó, ùî îáìåæóº ÷è¿-íåáóäü ïðàâà, ä³¿ òà ³í. [5, ñ. 89].

Âèçíà÷åííÿ ïîíÿòòÿ “ñï³ëüíà ðîáîòà” â³äñóòíº ó þðèäè÷í³é ë³òåðàòóð³. ßêùî
ðîçãëÿäàòè îêðåìî ñëîâî “ñï³ëüíèé”, òî âîíî îçíà÷àº: 1) ÿêèé íàëåæèòü óñ³ì àáî
áàãàòüîì; 2) ÿêèé âèêîíóºòüñÿ, äîñÿãàºòüñÿ ³ ò. ³í. âñ³ìà; 3) ÿêèé âèÿâëÿºòüñÿ,
ïðîÿâëÿºòüñÿ âñ³ìà ïðèñóòí³ìè, îòî÷åííÿì àáî âñ³ìà â ÿê³éñü ãðóï³, ó ÿêîìóñü
êîëåêòèâ³ [5, ñ. 125]. Çâàæàþ÷è íà öå, ìîæåìî ñêàçàòè, ùî ñï³ëüíà ðîáîòà öå òà
ðîáîòà, ÿêà âèêîíóºòüñÿ îäíèì êîëåêòèâîì äëÿ äîñÿãíåííÿ ïåâíî¿ ìåòè.

Â³äïîâ³äíî äî ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-VII, ïðÿìå  ï³äïîðÿäêóâàííÿ –
öå â³äíîñèíè ïðÿìî¿ îðãàí³çàö³éíî¿ àáî ïðàâîâî¿ çàëåæíîñò³ ï³äëåãëî¿ îñîáè â³ä
¿¿ êåð³âíèêà, â òîìó ÷èñë³ ÷åðåç âèð³øåííÿ (ó÷àñòü ó âèð³øåíí³) ïèòàíü ïðèéíÿòòÿ
íà ðîáîòó, çâ³ëüíåííÿ ç ðîáîòè, çàñòîñóâàííÿ çàîõî÷åíü, äèñöèïë³íàðíèõ ñòÿãíåíü,
íàäàííÿ âêàç³âîê, äîðó÷åíü òîùî, êîíòðîëþ çà ¿õ âèêîíàííÿì. ßêùî çâåðíóòèñü
äî íàóêîâî¿ ë³òåðàòóðè, òî â í³é ï³ä “ï³äïîðÿäêóâàííÿì” (“ï³äïîðÿäêîâàí³ñòþ”)
âèçíà÷àþòü â³äíîñèíè íàéâèùî¿ îðãàí³çàö³éíî¿ òà ïðàâîâî¿ çàëåæíîñò³ äåðæàâíîãî
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îðãàíó íèæ÷îãî ð³âíÿ â³ä äåðæàâíîãî îðãàíó âèùîãî ð³âíÿ, ï³äëåãëî¿ îñîáè â³ä
¿¿ êåð³âíèêà òîùî [6, ñ. 29]. Âàðòî çàçíà÷èòè, ùî ó ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-
VII àêöåíòóºòüñÿ ñàìå íà ïðÿìîìó ï³äïîðÿäêóâàíí³, òîáòî íà ïðÿìèõ â³äíîñèíàõ
ì³æ êåð³âíèêîì òà ï³äëåãëèì.

Îòæå, âèõîäÿ÷è ç âèêëàäåíèõ âèùå ïîíÿòü “ñï³ëüíà ðîáîòà” òà “ïðÿìå
ï³äïîðÿäêóâàííÿ”, ìîæåìî ä³éòè âèñíîâêó, ùî íàçâà ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-
VII ñóïåðå÷èòü ¿¿ çì³ñòó. Àäæå ÿêùî çâåðíóòèñü äî äèñïîçèö³¿ ñò. 27 Çàêîíó
Óêðà¿íè ¹ 1700-VII, òî ïðî çàáîðîíó ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á âçàãàë³ íå
çãàäàíî, âêàçàíî ëèøå ïðî çàáîðîíó ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á.
Êð³ì òîãî, âàðòî çâåðíóòè óâàãó íà òå, ùî çàçíà÷åí³ â ñò. 27 Çàêîíó Óêðà¿íè
¹ 1700-VII îáìåæåííÿ ùîäî ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á ôàêòè÷íî ñêëàäàþòüñÿ
ç äâîõ îêðåìèõ çàáîðîí: ìàòè â ï³äïîðÿäêóâàíí³ áëèçüêèõ îñ³á àáî áóòè ¿ì áåç-
ïîñåðåäíüî ï³äïîðÿäêîâàíèì. Ïðîòèëåæíî¿ äóìêè äîòðèìóºòüñÿ Øèìîí Î. Ì.,
ÿêà, äîñë³äæóþ÷è îáìåæåííÿ ³ çàáîðîíè ÿê çàñîáè çàïîá³ãàííÿ àäì³í³ñòðàòèâíèì
ïðàâîïîðóøåííÿì, ïîâ’ÿçàíèì ³ç êîðóïö³ºþ ó ä³ÿëüíîñò³ äåðæàâíèõ ñëóæáîâö³â
â Óêðà¿í³, âèçíà÷àº ¿õ ÿê ñóêóïí³ñòü âçàºìîïîâ’ÿçàíèõ åëåìåíò³â òà â³äíîñèòü äî
íèõ: 1) îáìåæåííÿ 2) çàáîðîíè [7, ñ. 55]. Ïðè öüîìó àâòîðêà äî îäíèõ ³ç âèä³â
àíòèêîðóïö³éíèõ îáìåæåíü â³äíîñèòü ñàìå îáìåæåííÿ ùîäî ðîáîòè áëèçüêèõ
îñ³á. Íà íàøó äóìêó, îáìåæåííÿ ùîäî ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á ìàº çàáîðî-
íÿþ÷èé õàðàêòåð, òîìó, çâàæàþ÷è íà öå, à òàêîæ ç ìåòîþ ïðàâîâîãî âðåãóëþâàííÿ
àíòèêîðóïö³éíîãî îáìåæåííÿ ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á, ââàæàºìî
çà íåîáõ³äíå íàçâó ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-VII âèêëàñòè â òàê³é ðåäàêö³¿:
“Çàáîðîíà ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á”.

Íàñòóïíèì ïîíÿòòÿì, ÿêå ïîòðåáóº äåòàëüíîãî äîñë³äæåííÿ, º “áëèçüê³ îñî-
áè”. Ó Çàêîí³ Óêðà¿íè â³ä 05.10.1995 “Ïðî áîðîòüáó ç êîðóïö³ºþ” ïîíÿòòÿ “áëèçüê³
îñîáè” íå çíàéøëî ñâîãî â³äîáðàæåííÿ. Ó Çàêîí³ Óêðà¿íè â³ä 07.04.2011 ¹ 3206-
VI “Ïðî çàñàäè çàïîá³ãàííÿ ³ ïðîòèä³¿ êîðóïö³¿” ï³ä áëèçüêèìè îñîáàìè âèçíàâàëèñÿ
÷îëîâ³ê, äðóæèíà, áàòüêî, ìàòè, â³ò÷èì, ìà÷óõà, ñèí, äî÷êà, ïàñèíîê, ïàä÷åðêà,
ð³äíèé áðàò, ð³äíà ñåñòðà, ä³ä, áàáà, ïðàä³ä, ïðàáàáà, âíóê, âíó÷êà, ïðàâíóê, ïðàâíó÷-
êà, óñèíîâëþâà÷ ÷è óñèíîâëåíèé, îï³êóí ÷è ï³êëóâàëüíèê, îñîáà, ÿêà ïåðåáóâàº
ï³ä îï³êîþ àáî ï³êëóâàííÿì, à òàêîæ îñîáè, ÿê³ ñï³ëüíî ïðîæèâàþòü, ïîâ’ÿçàí³
ñï³ëüíèì ïîáóòîì ³ ìàþòü âçàºìí³ ïðàâà òà îáîâ’ÿçêè ³ç ñïåö³àëüíèì ñóá’ºêòîì,
ó òîìó ÷èñë³ îñîáè, ÿê³ ñï³ëüíî ïðîæèâàþòü, àëå íå ïåðåáóâàþòü ó øëþá³ [1]. Ó
àáç. 4 ÷. 1 ñò. 1 ÷èííîãî Çàêîíó Óêðà¿íè ¹ 1700-VII áëèçüêèìè îñîáàìè âèçíàþòüñÿ
÷ëåíè ñ³ì’¿ ñïåö³àëüíèõ ñóá’ºêò³â, à òàêîæ ÷îëîâ³ê, äðóæèíà, áàòüêî, ìàòè, â³ò÷èì,
ìà÷óõà, ñèí, äî÷êà, ïàñèíîê, ïàä÷åðêà, ð³äíèé òà äâîþð³äíèé áðàòè, ð³äíà òà
äâîþð³äíà ñåñòðè, ð³äíèé áðàò òà ñåñòðà äðóæèíè (÷îëîâ³êà), ïëåì³ííèê, ïëåì³ííèöÿ,
ð³äíèé äÿäüêî, ð³äíà ò³òêà, ä³ä, áàáà, ïðàä³ä, ïðàáàáà, âíóê, âíó÷êà, ïðàâíóê,
ïðàâíó÷êà, çÿòü, íåâ³ñòêà, òåñòü, òåùà, ñâåêîð, ñâåêðóõà, áàòüêî òà ìàòè äðóæèíè
(÷îëîâ³êà) ñèíà (äî÷êè), óñèíîâëþâà÷ ÷è óñèíîâëåíèé, îï³êóí ÷è ï³êëóâàëüíèê,
îñîáà, ÿêà ïåðåáóâàº ï³ä îï³êîþ àáî ï³êëóâàííÿì çàçíà÷åíîãî ñóá’ºêòà [3]. Íà
ñüîãîäí³ çàçíà÷åíèì âèùå çàêîíîì êîëî áëèçüêèõ îñ³á, ïîð³âíÿíî ç ïîïåðåäí³ìè
íîðìàìè àíòèêîðóïö³éíîãî çàêîíîäàâñòâà, çíà÷íî ðîçøèðåíî, äî íèõ äîäàíî:
äâîþð³äíîãî áðàòà, äâîþð³äíó ñåñòðó, ð³äíîãî áðàòà òà ñåñòðó äðóæèíè (÷îëîâ³êà),
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ïëåì³ííèêà, ïëåì³ííèöþ, ð³äíîãî äÿäüêà, ð³äíó ò³òêó, áàòüêà òà ìàò³ð äðóæèíè
(÷îëîâ³êà) ñèíà (äî÷êó).

Íà äóìêó Ò.Î. Êîëîìîºöü òà Â.Ê. Êîëïàêîâà, âèçíà÷åííÿ ïîíÿòòÿ “áëèçüê³
îñîáè” ó Çàêîí³ Óêðà¿íè ¹ 1700-VII º “íåâèïðàâäàíî íàäì³ðíî óñêëàäíåíèì,
ëåêñè÷íî ³ ñèíòàêñè÷íî íåñòðóíêèì, âèêëþ÷íî îáòÿæëèâèì äëÿ ñïðèéíÿòòÿ. Ó
íüîìó íå â³äîáðàæåíî äîñòàòíüîþ ì³ðîþ ïðàâèëà ëîã³êè, þðèäè÷íèõ ë³íãâ³ñòèêè
³ òåõí³êè” [8, ñ. 17]. Ï³äòðèìóºìî äóìêó íàóêîâö³â ç ïðèâîäó òîãî, ùî ïðè íàâå-
äåíí³ âèçíà÷åííÿ “áëèçüê³ îñîáè” ó Çàêîí³ Óêðà¿íè ¹ 1700-VII çàêîíîäàâöåì
áóëè íåäîòðèìàí³ âèìîãè þðèäè÷íî¿ òåõí³êè, ùî, ç³ ñâîãî áîêó, ïðèçâåëî äî ïðà-
âîòâîð÷èõ ïîìèëîê. Àäæå ÿêùî çâåðíóòèñü äî âêàçàíîãî âèùå âèçíà÷åííÿ, òî
ïðè íàâåäåíí³ ïåðåë³êó ÷ëåí³â ñ³ì’¿ âèêîðèñòàíî ñïîëó÷åííÿ “à òàêîæ”, ùî çóìîâ-
ëþº çàïèòàííÿ: õòî ùå, êð³ì ïåðåðàõîâàíèõ, íàëåæèòü äî áëèçüêèõ îñ³á? Òîìó ç
ìåòîþ óäîñêîíàëåííÿ âèçíà÷åííÿ “áëèçüê³ îñîáè” â àíòèêîðóïö³éíîìó çàêîíîäàâñòâ³
ïðîïîíóºìî ó àáç. 3 ÷. 1 ñò. 1 âèêëþ÷èòè ñëîâî “à òàêîæ”.

Âîäíî÷àñ âàðòî çàçíà÷èòè, ùî ó ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-VII âèçíà÷åíî
êàòåãîð³¿ îñ³á, íà ÿêèõ íå ïîøèðþþòüñÿ îáìåæåííÿ âêàçàíî¿ ñòàòò³, äî òàêèõ îñ³á
íàëåæàòü: íàðîäí³ çàñ³äàòåë³ ³ ïðèñÿæí³; áëèçüê³ îñîáè, ÿê³ ïðÿìî ï³äïîðÿäêîâàí³
îäíà îäí³é ó çâ’ÿçêó ç íàáóòòÿì îäí³ºþ ³ç íèõ ñòàòóñó âèáîðíî¿ îñîáè, êð³ì âè-
ïàäê³â ïðèéíÿòòÿ áëèçüêî¿ îñîáè íà ðîáîòó ïîì³÷íèêîì-êîíñóëüòàíòîì íàðîäíîãî
äåïóòàòà Óêðà¿íè, ïîì³÷íèêîì-êîíñóëüòàíòîì äåïóòàòà Âåðõîâíî¿ Ðàäè Àâòîíîìíî¿
Ðåñïóáë³êè Êðèì, ïîì³÷íèêîì-êîíñóëüòàíòîì äåïóòàòà ì³ñöåâî¿ ðàäè; îñîáè, ÿê³
ïðàöþþòü ó ñ³ëüñüêèõ íàñåëåíèõ ïóíêòàõ (êð³ì òèõ, ùî º ðàéîííèìè öåíòðàìè),
à òàêîæ ã³ðñüêèõ íàñåëåíèõ ïóíêòàõ [3].

Äëÿ òîãî, ùîá âèçíà÷èòè, ÷è íàëåæàòü ïîë³öåéñüê³ äî êàòåãîð³¿ îñ³á, íà ÿêèõ
íå ïîøèðþºòüñÿ ïîëîæåííÿ àáç. 1 òà àáç. 2 ÷. 1 ñò. 27 Çàêîíó Óêðà¿íè ¹ 1700-
VII, âàðòî äåòàëüíî ðîçãëÿíóòè êîæíó ç íèõ îêðåìî. Òàêà êàòåãîð³ÿ îñ³á, ÿê
íàðîäí³ çàñ³äàòåë³ íà ñüîãîäí³ â³äñóòíÿ ó ÷èííîìó çàêîíîäàâñòâ³, ùî, ó ñâîþ ÷åðãó,
çóìîâëþº íåîáõ³äí³ñòü óíåñåííÿ çì³í äî àíòèêîðóïö³éíîãî çàêîíîäàâñòâà. Çîêðåìà,
ââàæàºìî äîö³ëüíèì ó àáç. 3 ÷. 2 ñò. 27 âèêëþ÷èòè ñëîâîñïîëó÷åííÿ “íàðîäíèõ
çàñ³äàòåë³â”. Ñòàòóñ òà âèìîãè äî ïðèñÿæíîãî çàêð³ïëåíî ó Çàêîí³ Óêðà¿íè â³ä
02.06.2016 ¹ 1402-VIII “Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â”, äå, çîêðåìà, ó ñò. 65 âè-
çíà÷åíî, ùî ïðèñÿæíèì íå ìîæå áóòè ïîë³öåéñüêèé [9].

Íàñòóïíîþ êàòåãîð³ºþ îñ³á, íà ÿêèõ ïîøèðþþòüñÿ âèíÿòêè ñò. 27 Çàêîíó
Óêðà¿íè ¹ 1700-VII, º âèáîðí³ îñîáè. Âðàõîâóþ÷è òå, ùî ïîñàäà ïîë³öåéñüêîãî
íå º âèáîðíîþ, òî â³äïîâ³äíî ³ âêàçàíà íîðìà íà ïîë³öåéñüêîãî íå ðîçïîâñþäæóºòüñÿ.

Îñòàííüîþ êàòåãîð³ºþ îñ³á, ÿê³ ï³äïàäàþòü ï³ä âèêëþ÷åííÿ çàçíà÷åíî¿ âèùå
ñòàòò³ àíòèêîðóïö³éíîãî çàêîíîäàâñòâà, º ò³ îñîáè, ÿê³ ïðàöþþòü ó ñ³ëüñüêèõ
íàñåëåíèõ ïóíêòàõ (êð³ì òèõ, ùî º ðàéîííèìè öåíòðàìè), à òàêîæ ã³ðñüêèõ íàñå-
ëåíèõ ïóíêòàõ. Ó ñò. 13 Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” â³ä 02.07.2015
¹ 580-VII âèçíà÷åíî, ùî ñèñòåìó ïîë³ö³¿ ñêëàäàþòü: 1) öåíòðàëüíèé îðãàí óïðàâ-
ë³ííÿ ïîë³ö³ºþ; 2) òåðèòîð³àëüí³ îðãàíè ïîë³ö³¿ [10]. Äî ñêëàäó àïàðàòó öåíòðàëü-
íîãî îðãàíó óïðàâë³ííÿ ïîë³ö³¿ âõîäÿòü îðãàí³çàö³éíî ïîºäíàí³ ñòðóêòóðí³ ï³äðîç-
ä³ëè, ùî çàáåçïå÷óþòü ä³ÿëüí³ñòü êåð³âíèêà ïîë³ö³¿, à òàêîæ âèêîíàííÿ ïîêëàäåíèõ
íà ïîë³ö³þ çàâäàíü. Òåðèòîð³àëüí³ îðãàíè ïîë³ö³¿ óòâîðþþòüñÿ ÿê þðèäè÷í³
îñîáè ïóáë³÷íîãî ïðàâà â Àâòîíîìí³é Ðåñïóáë³ö³ Êðèì, îáëàñòÿõ, ì³ñòàõ Êèºâ³ òà
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Ñåâàñòîïîë³, ðàéîíàõ, ì³ñòàõ, ðàéîíàõ ó ì³ñòàõ òà ÿê ì³æðåã³îíàëüí³ (ïîâíîâàæåííÿ
ÿêèõ ïîøèðþþòüñÿ íà äåê³ëüêà àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ îäèíèöü) òåðè-
òîð³àëüí³ îðãàíè ó ìåæàõ ãðàíè÷íî¿ ÷èñåëüíîñò³ ïîë³ö³¿ ³ êîøò³â, âèçíà÷åíèõ íà
¿¿ óòðèìàííÿ [10]. Òîáòî ó ñòðóêòóð³ òåðèòîð³àëüíèõ îðãàí³â ïîë³ö³¿ íå ïåðåäáà÷åíî
ñòâîðåííÿ ï³äðîçä³ë³â ïîë³ö³¿ ó ñ³ëüñüêèõ íàñåëåíèõ ïóíêòàõ, âèõîäÿ÷è ç öüîãî
ìîæíà ñòâåðäæóâàòè, ùî âèêëþ÷åííÿ ç àíòèêîðóïö³éíèõ îáìåæåíü ùîäî ñï³ëüíî¿
ðîáîòè áëèçüêèõ îñ³á ñòîñîâíî îñ³á, ÿê³ ïðàöþþòü ó ñ³ëüñüêèõ íàñåëåíèõ ïóíêòàõ,
íà ïîë³öåéñüêèõ íå ðîçïîâñþäæóþòüñÿ. Êð³ì òîãî, âðàõîâóþ÷è òå, ùî â ñòðóêòóð³
òåðèòîð³àëüíèõ îðãàí³â ïîë³ö³¿ íå ïåðåäáà÷åíî ñòâîðåííÿ ï³äðîçä³ë³â ïîë³ö³¿ ó
ã³ðñüêèõ íàñåëåíèõ ïóíêòàõ, âèêëþ÷åííÿ ç àíòèêîðóïö³éíèõ îáìåæåíü ùîäî
ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á ñòîñîâíî îñ³á, ÿê³ ïðàöþþòü ó ã³ðñüêèõ íàñåëåíèõ
ïóíêòàõ, íà ïîë³öåéñüêèõ òàêîæ íå ðîçïîâñþäæóþòüñÿ.

Àíòèêîðóïö³éíå çàêîíîäàâñòâî ì³ñòèòü àëãîðèòì ä³é ó ðàç³ âèíèêíåííÿ
îáñòàâèí, ùî ïîðóøóþòü îáìåæåííÿ ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á,
çîêðåìà, âæèâàþòü òàê³ çàõîäè:

– óñóíåííÿ òàêèõ îáñòàâèí ó ï’ÿòíàäöÿòèäåííèé ñòðîê;
– òàêà îñîáà ïåðåâîäèòüñÿ íà ³íøó ïîñàäó ó ì³ñÿ÷íèé ñòðîê;
– çâ³ëüíåííÿ ³ç çàéìàíî¿ ïîñàäè.
Êð³ì Çàêîíó Óêðà¿íè ¹ 1700-VII, äî íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿê³ âèçíà-

÷àþòü ìåõàí³çì óñóíåííÿ ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á íàëåæèòü Çàêîí
Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” â³ä 02.07.2015 ¹ 580-VIII. Òàê, ó ñò. 77 âêà-
çàíîãî Çàêîíó çàçíà÷åíî, ùî ïîë³öåéñüêèé çâ³ëüíÿºòüñÿ ç³ ñëóæáè ó çâ’ÿçêó ç:
ïðÿìèì ï³äïîðÿäêóâàííÿì áëèçüê³é îñîá³; íàÿâí³ñòþ ðåàëüíîãî ÷è ïîòåíö³éíîãî
êîíôë³êòó ³íòåðåñ³â, ÿêèé ìàº ïîñò³éíèé õàðàêòåð ³ íå ìîæå áóòè âðåãóëüîâàíèé
â ³íøèé ñïîñ³á [10]. Òîáòî ñïåö³àëüíèì çàêîíîì äëÿ ïîë³öåéñüêèõ âñòàíîâëåíî
ëèøå îäèí ìåõàí³çì óñóíåííÿ ïðÿìîãî ï³äïîðÿäêóâàííÿ áëèçüêèõ îñ³á – çâ³ëü-
íåííÿ.

Òàêèì ÷èíîì, ïðîàíàë³çóâàâøè íîðìè çàêîíîäàâñòâà Óêðà¿íè òà íàóêîâ³
ï³äõîäè äî âèçíà÷åííÿ àíòèêîðóïö³éíèõ îáìåæåíü ùîäî ïðÿìîãî ï³äïîðÿäêóâàííÿ
áëèçüêèõ îñ³á ï³ä ÷àñ ïðîõîäæåííÿ ñëóæáè â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè, ìî-
æåìî ä³éòè äî âèñíîâêó, ùî çàçíà÷åí³ îáìåæåííÿ ñïðÿìîâàí³ íà óñóíåííÿ ïðî-
òèð³÷÷ÿ ì³æ ïðèâàòíèìè òà ñëóæáîâèìè ³íòåðåñàìè òà º åôåêòèâíèì ³íñòðóìåíòîì
çàïîá³ãàííÿ òà âðåãóëþâàííÿ êîíôë³êòó ³íòåðåñ³â. Íà íàøó äóìêó, íàÿâíèé
ïðàâîâèé ìåõàí³çì ó ÷èííîìó íàö³îíàëüíîìó çàêîíîäàâñòâ³ ìàº íèçêó íåäîë³ê³â,
ÿê³ ìîæëèâî óñóíóòè øëÿõîì óíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè ¹ 1700-VII, à
ñàìå:

à) ó àáç. 3 ÷. 1 ñò. 1 âèêëþ÷èòè ñëîâîñïîëó÷åííÿ “à òàêîæ”;
á) íàçâó ñò. 27 âèêëàñòè â òàê³é ðåäàêö³¿: “Çàáîðîíà ùîäî ïðÿìîãî ï³äïî-

ðÿäêóâàííÿ áëèçüêèõ îñ³á”;
â) ó àáç. 3 ÷. 2 ñò. 27 âèêëþ÷èòè ñëîâîñïîëó÷åííÿ “íàðîäíèõ çàñ³äàòåë³â”.
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ANTI-CORRUPTION RESTRICTIONS ON DIRECTLY SUBORDINATING
RELATED PERSONS WHILE SERVING IN THE NATIONAL POLICE

OF UKRAINE: PROBLEMS OF LEGAL REGULATION

The article comprehensively researched the problems of legal regulation of anti-
corruption restrictions on directly subordinating related persons while serving in the
National Police of Ukraine. Considered the concept of “conflict of interest” and noted
the current lack of this definition in the national legal system. Pointed out that,
despite the lack of legislative enshrinement of this concept, the legislator cites its
types: potential and real. It has been determined that a conflict of interest includes
three components: private interest, official or representative authority and contradiction
between them, which affects (may affect) the objectivity or impartiality of decision-
making, the commission or omission of actions in the exercise of official authority.

Authors analyze the concepts of “restriction”, “joint work”, “direct subordination”
as legal categories. On the basis of the analysis of the mentioned notions it has been
determined that the title of Article 27 of the Law of Ukraine 1700-VII contradicts its
content. We proposed to amend the mentioned article in the following version:
“Prohibition of directly subordinating related persons”.

The concept of “related persons” in the anti-corruption legislation, pointed out
the lawmaking errors in the formulation of this concept and offered to improve the
definition of related persons by excluding the words “as well as” from paragraph 3 of
Part 1 of Article 1.

Categories of persons who, in accordance with anti-corruption legislation, are
not subject to restrictions on joint work of close persons defined in Art. 27 of the Law
of Ukraine No. 1700-VII. According to the established data, police officers of the
National Police of Ukraine do not fall under the exceptions of the above article.

Noted that the measures adopted in the event of circumstances that violate the
restriction of direct subordination of loved ones include: the elimination of such
circumstances within fifteen days; the person transferred to another position within
one month; dismissal from the position held. It has been determined that according
to the Law of Ukraine “On the National Police” from 02.07.2015 No. 580-VIII there
is only one way to eliminate the direct subordination of close persons – dismissal of
such a person.

The article proposes ways of improving the legal regulation of anti-corruption
restrictions of direct subordination of close persons while serving in the National
Police of Ukraine.

Keywords: restriction, direct subordination, related persons, conflict of interest,
National Police of Ukraine.

Îòðèìàíî 03.12.2021

© Matsko Vita, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).10

87

ÓÄÊ 34.347.4

Ìèíþê Îëåíà Þð³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò,

 â. î. äîöåíòà êàôåäðè ïðèâàòíîãî ïðàâà
Äåðæàâíîãî ïîäàòêîâîãî  óí³âåðñèòåòó,

ì. ²ðï³íü, Óêðà¿íà,
ORCID ID 0000-0002-4524-7010

Êîâàëåíêî Îëåêñàíäð Ìèêîëàéîâè÷,
çäîáóâà÷ äðóãîãî (ìàã³ñòåðñüêîãî) ð³âíÿ âèùî¿ îñâ³òè,

 Äåðæàâíèé ïîäàòêîâèé óí³âåðñèòåò,
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ÏÐÀÂÎÂÅ ÐÅÃÓËÞÂÀÍÍß ÇÀÑÎÁ²Â ²ÍÄÈÂ²ÄÓÀË²ÇÀÖ²¯
Ó×ÀÑÍÈÊ²Â ÖÈÂ²ËÜÍÎÃÎ ÎÁÎÐÎÒÓ ÒÎÂÀÐ²Â
ÒÀ ÏÎÑËÓÃ: ÏÎÐ²ÂÍßËÜÍÀ ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ

ÇÀÊÎÍÎÄÀÂÑÒÂÀ ÓÊÐÀ¯ÍÈ ÒÀ ªÂÐÎÏÅÉÑÜÊÎÃÎ
ÑÎÞÇÓ

Ñòàòòÿ ïðèñâÿ÷åíà àíàë³çó ïðàâîâîãî ðåãóëþâàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â òà ïîñëóã â Óêðà¿í³ òà ªâðîïåéñüêîìó
Ñîþç³. Ç ìåòîþ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ùîäî íàáóòòÿ òà çä³éñíåííÿ
çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà òîðãîâåëüí³ ìàðêè, ãåîãðàô³÷í³ çàçíà-
÷åííÿ òà êîìåðö³éí³ (ô³ðìîâ³) íàéìåíóâàííÿ ÿê çàñîáè âèêîðèñòàííÿ ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã ïîñòàº ïîòðåáà ó ïðèéíÿòò³
ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà, ÿêèé áè ðåãóëþâàâ çàçíà÷åí³ â³äíîñèíè.

Êëþ÷îâ³ ñëîâà: çàñîáè ³íäèâ³äóàë³çàö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â
òà ïîñëóã, ïðàâîâå ðåãóëþâàííÿ, çàêîíîäàâñòâî Óêðà¿íè òà ªâðîïåéñüêîãî Ñîþçó,
ïîð³âíÿëüíà õàðàêòåðèñòèêà.

Ïîñèëåííÿ êîíêóðåíö³¿ ì³æ ï³äïðèºìöÿìè, ùî ïðàöþþòü â îäí³é àáî ñóì³æ-
íèõ ãàëóçÿõ, ïðèçâîäèòü äî çðîñòàííÿ çíà÷åííÿ òà ðîë³ ñïåö³àëüíèõ ³äåíòèô³êàòîð³â,
ÿê³ âèêîðèñòîâóþòüñÿ âèðîáíèêàìè äëÿ â³äîêðåìëåííÿ òà ³íäèâ³äóàë³çàö³¿ ñåáå
òà ðåçóëüòàò³â ñâîº¿ ä³ÿëüíîñò³. Òàêèìè ³äåíòèô³êàòîðàìè º çàñîáè ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã. Îñòàíí³ì ÷àñîì ó íàö³îíàëüíîìó
çàêîíîäàâñòâ³ ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ äî ñòâîðåííÿ íîâîãî ïðàâîâîãî ³íñòèòóòó
äëÿ òâîð÷èõ ðåçóëüòàò³â, à ñàìå ³íñòèòóòó ³íäèâ³äóàë³çàö³¿.

Àíàë³ç ñòàíó çàêîíîäàâ÷î¿ ðåãëàìåíòàö³¿ ïðàâîâî¿ îõîðîíè òîðãîâåëüíèõ
ìàðîê, ãåîãðàô³÷íèõ çàçíà÷åíü òà ô³ðìîâèõ íàéìåíóâàíü ñâ³ä÷èòü ïðî â³äñóòí³ñòü
ö³ë³ñíîãî, óçãîäæåíîãî çàêîíîäàâ÷îãî ðåãóëþâàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã.

Ñåðåä çàñîá³â ³íäèâ³äóàë³ç³ö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â òà ïîñëóã
ñë³ä âèä³ëèòè òîðãîâåëüíó ìàðêó, ÿêà íàäàº íàì ìîæëèâ³ñòü â³äð³çíèòè òîâàðè òà
ïîñëóãè, îäíèõ ñóá’ºêò³â â³ä ³íøèõ é âèçíàºòüñÿ â óñüîìó ñâ³ò³ íåâ³ä’ºìíèì åëå-
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ìåíòîì ðèíêîâèõ â³äíîñèí, âèêîíóº áàãàòî ôóíêö³é, ñïðÿìîâàíèõ íà ïåâíå ïðàâîâå
çàáåçïå÷åííÿ åôåêòèâíîñò³ òîâàðíîãî ðèíêó.

Ó ðîçóì³íí³ Çàêîíó Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çíàêè äëÿ òîâàð³â ³ ïî-
ñëóã” òîðãîâåëüíèé çíàê – öå ïîçíà÷åííÿ, çà ÿêèì òîâàðè ³ ïîñëóãè îäíèõ îñ³á
â³äð³çíÿþòüñÿ â³ä òîâàð³â ³ ïîñëóã ³íøèõ îñ³á [1]. Íà â³äì³íó â³ä íîðì öüîãî çà-
êîíó, Öèâ³ëüíèé êîäåêñ Óêðà¿íè (íàäàë³ – ÖÊ Óêðà¿íè) ì³ñòèòü ïîíÿòòÿ “òîðãî-
âåëüíà ìàðêà”. Öå ïîâíîþ ì³ðîþ ñòîñóºòüñÿ é ³íøèõ çàñîá³â ³íäèâ³äóàë³çàö³¿ òî-
âàð³â òà ïîñëóã. Íà â³äì³íó â³ä ÖÊ Óêðà¿íè (ñò.ñò. 501 – 504), äå âæèâàºòüñÿ òåð-
ì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” [2], â Çàêîí³ Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ
ïîõîäæåííÿ òîâàð³â” âæèâàºòüñÿ òåðì³í “çàçíà÷åííÿ ïîõîäæåííÿ òîâàð³â” [3], ó
ñò. 229 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) – “êâàë³ô³êîâàíå
çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó” [4]. Çà â³äñóòíîñò³ ñïåö³àëüíîãî çàêîíó ïðàâîâå
ðåãóëþâàííÿ îõîðîíè ïðàâ íà êîìåðö³éíå íàéìåíóâàííÿ ðåãóëþºòüñÿ íîðìàìè
ÖÊ Óêðà¿íè òà ³íøèõ íîðìàòèâíèõ àêò³â.

Íåçâàæàþ÷è íà Ðåêîìåíäàö³¿ ïàðëàìåíòñüêèõ ñëóõàíü “Çàõèñò ïðàâ ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ â Óêðà¿í³: ïðîáëåìè çàêîíîäàâ÷îãî çàáåçïå÷åííÿ òà ïðàâîçà-
ñòîñóâàííÿ” [5], âêàçàí³ ïðàâîâ³ êîë³ç³¿ íå ïðèâåäåí³ ó â³äïîâ³äí³ñòü äî öüîãî
÷àñó. Ïðèâåäåííÿ ñó÷àñíîãî íîðìàòèâíîãî ìàòåð³àëó ó â³äïîâ³äí³ñòü äî çàãàëüíèõ
ï³äõîä³â, âèçíà÷åíèõ ÖÊ Óêðà¿íè, ìàº â³äïîâ³äàòè âèìîãàì òà ñòàíäàðòàì îõîðîíè
ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³, â³äïîâ³äíî äî óêëàäåíî¿ Óãîäè ì³æ Óêðà¿íîþ òà
ªÑ, ï³äðîçä³ë 2 Ãëàâè 9 (ñòàòò³ 193–200), âèìîãè ÿêî¿ ì³ñòÿòü ïðîöåäóðè ðåºñòðàö³¿,
ïðàâ, ïîâ’ÿçàíèõ ³ç òîðãîâåëüíîþ ìàðêîþ, ïîðÿäîê âèêîðèñòàííÿ, ï³äñòàâè äëÿ
àíóëþâàííÿ òà ñòðîêè îõîðîíè òîðãîâåëüíî¿ ìàðêè. [6.]. Öå òàêîæ ñòîñóºòüñÿ â³ä-
øêîäóâàííÿ ìîðàëüíî¿ (íåìàéíîâî¿) øêîäè çà ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿
âëàñíîñò³. Æîäåí ³ç íîðìàòèâíèõ àêò³â íå ì³ñòèòü ÷³òêîãî éîãî âèçíà÷åííÿ. Íå
ïîâíîþ ì³ðîþ âèð³øóº öå ïèòàííÿ ³ ñóäîâà ïðàêòèêà. Íà â³äì³íó â³ä Óêðà¿íè, äå
ïðàâîâå ðåãóëþâàííÿ ³íòåëåêòóàëüíî¿ âëàñíîñò³ çä³éñíþºòüñÿ íîðìàìè ñïåö³àëüíèõ
çàêîí³â òà øëÿõîì îñíîâíèõ ïîëîæåíü Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, äåùî ³íøèì
øëÿõîì ùîäî îõîðîíè ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ ï³øëè êðà¿íè ªÑ. 

Ãåîãðàô³÷í³ çàçíà÷åííÿ ò³ñíî ïîâ’ÿçàí³ ç òîðãîâåëüíèìè ìàðêàìè. Íà â³äì³íó
â³ä òîðãîâåëüíî¿ ìàðêè, ÿêà íåñå ³íôîðìàö³þ ïðî âèðîáíèêà, ãåîãðàô³÷íå çàçíà-
÷åííÿ íåñå â ñîá³ ³íôîðìàö³þ ïðî ãåîãðàô³÷íå ì³ñöå, ç ÿêîãî ïîõîäèòü òîâàð.
Ãåîãðàô³÷íå çàçíà÷åííÿ – öå ïåâíèé ïîêàçíèê ãàðàíò³¿ â³äïîâ³äíî¿ ÿêîñò³ òîâàðó,
ïåâíî¿ ³äåíòèô³êàö³¿ êóëüòóðè íàö³¿, ðåã³îíó, äåðæàâè.

Êð³ì çàáåçïå÷åííÿ ïðèâàòíèõ ³íòåðåñ³â âèðîáíèê³â, ãåîãðàô³÷í³ çàçíà÷åííÿ
òà ¿õ íàëåæíà îõîðîíà íåîáõ³äí³ ùå é äëÿ çáåðåæåííÿ ì³ñöåâèõ òðàäèö³é ³ êóëü-
òóðíîãî ð³çíîìàí³òòÿ [7, ñ. 13].

Çàêîí Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ ïîõîäæåííÿ òîâàð³â” îõîïëþº
(îá’ºäíóº) òåðì³íè: ïðîñòå çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó ³ êâàë³ô³êîâàíå çàçíà-
÷åííÿ ïîõîäæåííÿ òîâàðó. Íà â³äì³íó â³ä ïðîñòîãî çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó,
ïðàâîâà îõîðîíà êâàë³ô³êîâàíèì çàçíà÷åííÿì ïîõîäæåííÿ òîâàð³â íàäàºòüñÿ íà
ï³äñòàâ³ ¿õ ðåºñòðàö³¿, ÿêà ä³º áåçñòðîêîâî â³ä äàòè ðåºñòðàö³¿. Â³äïîâ³äíî äî
Óãîäè ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ òà ªÑ òåðì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” (ñòàòò³
201–211) ìîæíà âæèâàòè ó øèðîêîìó çíà÷åíí³, ùî îõîïëþº é ïðîñò³ òà êâàë³ô³-
êîâàí³ çàçíà÷åííÿ. Ïåðåë³ê ãåîãðàô³÷íèõ çàçíà÷åíü ªÑ, ÿê³ îõîðîíÿº Óêðà¿íà

© Myniuk Olena, Kovalenko Oleksandr, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).10

89

â³äïîâ³äíî äî Óãîäè, íàâåäåíèé ó Äîäàòêàõ XXII-C, XXII-D äî Óãîäè [6]. Ïðîòå
íàö³îíàëüíèé ðåæèì îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü â Óêðà¿í³ â³äð³çíÿºòüñÿ
â³ä çàêîíîäàâñòâà ªÑ, ó ÿêîìó íå ³ñíóº çàãàëüíèõ ïîëîæåíü, ÿê³ á ñòîñóâàëèñÿ
îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü äëÿ óñ³õ âèä³â òîâàð³â, ÿê ó â³ò÷èçíÿíîìó çàêî-
íîäàâñòâ³.

Òåðì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” ç’ÿâèâñÿ â Ðåãëàìåíò³ Ðàäè ªÑ “Ïðî îõîðîíó
ãåîãðàô³÷íèõ çàçíà÷åíü òà íàéìåíóâàíü ïîõîäæåííÿ äëÿ ñ³ëüñüêîãîñïîäàðñüêèõ
òà õàð÷îâèõ ïðîäóêò³â” â³ä 14.04.1992. Â³äïîâ³äíî äî ïîëîæåíü Ðåãëàìåíòó Ðàäè
ªÑ, “ãåîãðàô³÷íå çàçíà÷åííÿ” îçíà÷àº íàçâó ðåã³îíó, ñïåöèô³÷íîãî ì³ñöÿ àáî, ó
âèíÿòêîâèõ âèïàäêàõ, êðà¿íè, ùî âèêîðèñòîâóþòüñÿ äëÿ ïîçíà÷åííÿ ñ³ëüñüêîãîñïî-
äàðñüêèõ àáî õàð÷îâèõ ïðîäóêò³â, ÿê³ ïîõîäÿòü ³ç öüîãî ðåã³îíó, ñïåöèô³÷íîãî
ì³ñöÿ àáî êðà¿íè, ÿê³ ìàþòü ñïåöèô³÷íó ÿê³ñòü, ðåïóòàö³þ àáî ³íø³ õàðàêòåðèñòèêè,
âèçíà÷åí³ öèì ãåîãðàô³÷íèì ïîõîäæåííÿì, âèðîáíèöòâî òà/àáî ïåðåðîáêà ³/àáî
ï³äãîòîâêà ÿêèõ ìàº ì³ñöå ó âèçíà÷åíîìó ãåîãðàô³÷íîìó ðàéîí³ [8]. Ãåîãðàô³÷íå
çàçíà÷åííÿ çãàäóºòüñÿ òàêîæ ó Ïàðèçüê³é êîíâåíö³¿ ïðî îõîðîíó ïðîìèñëîâî¿
âëàñíîñò³, Ìàäðèäñüê³é óãîä³ ñòîñîâíî ïðèïèíåííÿ íåïðàâäèâèõ àáî òàêèõ, ùî
ââîäÿòü â îìàíó, çàçíà÷åíü ïîõîäæåííÿ òîâàð³â òà Ë³ñàáîíñüê³é óãîä³ ïðî çàõèñò
çàçíà÷åíü ì³ñöü ïîõîäæåííÿ âèðîá³â òà ¿õ ì³æíàðîäíî¿ ðåºñòðàö³¿. Â³äïîâ³äíî äî
ïîëîæåíü Ë³ñàáîíñüêî¿ óãîäè, çàçíà÷åííÿ ì³ñöÿ ïîõîäæåííÿ îçíà÷àº ãåîãðàô³÷íó
íàçâó êðà¿íè, ðàéîíó àáî ì³ñöåâîñò³, ÿêà âèêîðèñòîâóºòüñÿ äëÿ ïîçíà÷åííÿ âèðîáó,
ÿê³ñòü ³ âëàñòèâîñò³ ÿêîãî âèçíà÷àþòüñÿ âèíÿòêîâî àáî çíà÷íîþ ì³ðîþ ãåîãðàô³÷íèì
ñåðåäîâèùåì, ó òîìó ÷èñë³ ïðèðîäíèìè òà åòíîãðàô³÷íèìè ôàêòîðàìè [9]. Êð³ì
çàçíà÷åíèõ íîðìàòèâíèõ äîêóìåíò³â, îñîáëèâó óâàãó ñë³ä çâåðíóòè íà ïîëîæåííÿ
ç îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü, ÿê³ íàäàþòüñÿ Óãîäîþ TRIPS. Çã³äíî ç³ ñò. 22.1
Óãîäè, “ãåîãðàô³÷íå çàçíà÷åííÿ” – öå çàçíà÷åííÿ, ùî âêàçóº íà ïîõîäæåííÿ òîâà-
ðó ç òåðèòîð³¿ ïåâíî¿ äåðæàâè àáî ðåã³îíó ÷è ì³ñöåâîñò³ íà ö³é òåðèòîð³¿, êîëè
ÿê³ñòü, ðåïóòàö³ÿ ÷è ³íøà õàðàêòåðèñòèêà òîâàðó ïî ñóò³ çóìîâëåí³ öèì ãåîãðàô³÷íèì
ïîõîäæåííÿì [10].

Çàãàëîì çàêîíîäàâñòâî Óêðà¿íè ùîäî ðåºñòðàö³¿ ãåîãðàô³÷íèõ çàçíà÷åíü òà
ïðàâ íà çàðåºñòðîâàí³ ãåîãðàô³÷í³ çàçíà÷åííÿ íå ñóïåðå÷èòü çàêîíîäàâñòâó ªÑ.
Íåäîë³êîì íîðìàòèâíîãî ðåãóëþâàííÿ îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü º òå, ùî
íå ³ñíóº ñïåöèô³êàö³¿ òîâàð³â, ÿê³ ïîçíà÷àþòüñÿ ãåîãðàô³÷íèì çàçíà÷åííÿ, öå
âèêëþ÷àº äëÿ â³ò÷èçíÿíèõ ñóá’ºêò³â ãîñïîäàðþâàííÿ çìîãó îòðèìàòè îõîðîíó
â³ò÷èçíÿíèõ ãåîãðàô³÷íèõ çàçíà÷åíü íà òåðåíàõ ªÑ. Íåóçãîäæåíèì ïèòàííÿì
ïðàâîâîãî ðåãóëþâàííÿ â³ò÷èçíÿíîãî ³ çàêîíîäàâñòâà ªÑ º îáñÿã ïðàâîâî¿ îõîðîíè
ãåîãðàô³÷íîãî çàçíà÷åííÿ ùîäî ïîñëóã. Çã³äíî ç ÷àñòèíîþ äðóãîþ ñò. 501 ÖÊ
Óêðà¿íè, îáñÿã ïðàâîâî¿ îõîðîíè ãåîãðàô³÷íîãî çàçíà÷åííÿ âèçíà÷àºòüñÿ õàðàêòå-
ðèñòèêàìè òîâàðó (ïîñëóãè) ³ ìåæàìè ãåîãðàô³÷íîãî ì³ñöÿ éîãî (¿¿) ïîõîäæåííÿ,
çàô³êñîâàíèìè äåðæàâíîþ ðåºñòðàö³ºþ ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà ãåîãðà-
ô³÷íå çàçíà÷åííÿ, òîä³ ÿê çàêîíîäàâñòâî ªÑ íå îïåðóº âèìîãàìè ùîäî ïîñëóã.

Âèêëàäåíå ñâ³ä÷èòü ïðî íåîáõ³äí³ñòü ãàðìîí³çàö³¿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà
ó ñôåð³ îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³ â³äïîâ³äíî äî çàêîíîäàâñòâà ªÑ, ³ç
îáîâ’ÿçêîâèì ôîðìóâàííÿì ãðóï òàê çâàíèõ â³äîìèõ äëÿ óêðà¿íñüêîãî ñïîæèâà÷à
ãåîãðàô³÷íèõ çàçíà÷åíü. Òàêèõ ÿê “Êè¿âñüêèé òîðò”, “Óêðà¿íñüêèé áîðù”,
“Í³æèíñüê³ îã³ðêè”, “ßãîòèíñüêå ìàñëî” òà áàãàòî ³íøèõ. Ó ö³ëîìó ïðàâîâà îõîðîíà
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ãåîãðàô³÷íèõ çàçíà÷åíü ïîâèííà â³äïîâ³äàòè çàïðîïîíîâàí³é ìîäåë³ îõîðîíè
³íòåëåêòóàëüíî¿ âëàñíîñò³, çàïðîïîíîâàíîãî í³ìåöüêèì þðèñòîì À. Õ³ììåëüðàéõîì,
ÿêèé âèä³ëÿº òàê³ îñíîâí³ íàïðÿìè ãàðìîí³çàö³¿ çàêîíîäàâñòâà ó ñôåð³ ³íòåëåê-
òóàëüíî¿ âëàñíîñò³: ïðèíöèï íàäàííÿ íàö³îíàëüíîãî ðåæèìó; óí³ô³êàö³¿ çì³ñòîâî¿
÷àñòèíè çàêîíîäàâñòâà äåðæàâè øëÿõîì âñòàíîâëåííÿ ì³í³ìàëüíîãî îáñÿãó
îõîðîíþâàíèõ ïðàâ; ñï³ëüíà ðîáîòà äåðæàâ ó ïðîöåñ³ ïîäà÷³ çàÿâîê òà ðåºñòðàö³¿
îá’ºêò³â ³íòåëåêòóàëüíî¿ âëàñíîñò³; ñòâîðåííÿ “ñóïåðíàö³îíàëüíèõ” ñèñòåì çà ðàõóíîê
ðåã³îíàëüíèõ óãîä [11, ñ. 67].

Äî íåäîë³ê³â îõîðîíè ïðàâ íà ãåîãðàô³÷í³ çàçíà÷åííÿ ñë³ä â³äíåñòè ðîçãàëó-
æåíó ñèñòåìó óïîâíîâàæåíèõ äåðæàâíèõ îðãàí³â âëàäè, çàä³ÿíèõ ó âèçíà÷åíí³
êîíòðîëþ ïåâíèõ ÿêîñòåé òà ³íøèõ õàðàêòåðèñòèê òîâàð³â. Íà ïðîáëåìí³ñòü çàêîíî-
äàâ÷îãî ðåãóëþâàííÿ îõîðîíè ïðàâ íà ãåîãðàô³÷í³ çàçíà÷åííÿ çâåðòàþòü óâàãó ³
ïðåäñòàâíèêè ³íîçåìíèõ äåðæàâ.

ßê çàñ³á ³íäèâ³äóàë³çàö³¿ âàæëèâèì åëåìåíòîì ó ñèñòåì³ âçàºìîâ³äíîñèí
ì³æ âèðîáíèêàìè òà ñïîæèâà÷àìè âèñòóïàº êîìåðö³éíå (ô³ðìîâå) íàéìåíóâàííÿ,
ÿêå º ñâîºð³äíèì â³äîáðàæåííÿì ä³ëîâîãî ðåíîìå ô³ðìè, ñêëàäîâîþ ¿¿ ïðåñòèæó
òà àâòîðèòåòó, ôàêòîðîì åêîíîì³÷íî¿ ñòàá³ëüíîñò³ ³ äîáðîáóòó. Çà â³äñóòíîñò³
ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà ïðàâîâà îõîðîíà êîìåðö³éíèõ íàéìåíóâàíü â
Óêðà¿í³ ðåãóëþºòüñÿ íîðìàìè ð³çíèõ ãàëóçåé ïðàâà, Ïàðèçüêîþ êîíâåíö³ºþ ç
îõîðîíè ïðîìèñëîâî¿ âëàñíîñò³ òà ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè.

Âàðòî çàçíà÷èòè, ùî ó íîðìàõ ñòàòåé ÖÊ Óêðà¿íè âæèâàºòüñÿ äâà òåðì³íè
“êîìåðö³éíå (ô³ðìîâå) íàéìåíóâàííÿ” (ñò. 90) òà “êîìåðö³éíå íàéìåíóâàííÿ”
(ñò. 489), â Çàêîí³ Óêðà¿íè “Ïðî çàõèñò â³ä íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿” – “êîìåð-
ö³éíå (ô³ðìîâå) íàéìåíóâàííÿ, â ãîñïîäàðñüêîìó êîäåêñ³ âæèâàºòüñÿ òåðì³í
“êîìåðö³éíå íàéìåíóâàííÿ”, òîä³ ÿê â êðèì³íàëüíîìó êîäåêñ³ º âæèâàíèì òåðì³í
“ô³ðìîâ³ íàéìåíóâàííÿ”, ùî â³äïîâ³äàº Ïàðèçüê³é êîíâåíö³¿ ç îõîðîíè ïðîìèñëîâî¿
âëàñíîñò³, â ñòàòòÿõ 8, 9, 10 ÿêîãî âæèâàºòüñÿ òåðì³í “ô³ðìîâ³ íàéìåíóâàííÿ”. Íà
æàëü, æîäåí ³ç ïåðåðàõîâàíèõ âèùå çàêîíîäàâ÷èõ àêò³â íå ì³ñòèòü âèçíà÷åííÿ
âêàçàíèõ ïîíÿòü, õî÷à çàçíà÷åíå ïèòàííÿ º ïðèíöèïîâèì ÿê ç íàóêîâîãî, òàê ³
ïðàêòè÷íîãî ïîãëÿäó.

Îòæå, ðîçâèòîê ðèíêîâèõ â³äíîñèí, âèõ³ä óêðà¿íñüêèõ òîâàðîâèðîáíèê³â íà
ðèíêè ªÑ ñâ³ä÷èòü ïðî çðîñòàþ÷å çíà÷åííÿ âèêîðèñòàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â ãîñïîäàðñüêîãî îáîðîòó, òîâàð³â òà ïîñëóã ó ä³ÿëüíîñò³ ãîñïîäàðþþ÷èõ
ñóá’ºêò³â. Ïðîòå ïðîãàëèíè ³ ñóïåðå÷íîñò³ ïðàâîâîãî ðåãóëþâàííÿ çàñîá³â âèêîðè-
ñòàííÿ ³íäèâ³äóàë³çàö³¿ ïðèçâîäÿòü íå ò³ëüêè äî ¿õ íåçàêîííîãî âèêîðèñòàííÿ, à
é äî çíà÷íî¿ ê³ëüêîñò³ êîíôë³êò³â ì³æ âèðîáíèêàìè, ùî ïðîÿâëÿºòüñÿ â íåäîáðî-
ñîâ³ñí³é êîíêóðåíö³¿, ââåäåíí³ â îìàíó ñïîæèâà÷³â, ðîçãëÿäó ñïîð³â ó ñóäîâèõ
³íñòàíö³ÿõ òà â Àíòèìîíîïîëüíîìó êîì³òåò³ Óêðà¿íè. Ðåãóëþâàííÿ ð³çíèìè çàêîíî-
äàâ÷èìè àêòàìè àíàëîã³÷íèõ â³äíîñèí ùîäî çàñîá³â âèêîðèñòàííÿ ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã, ÿê³ çàñòîñîâóþòüñÿ â ãîñïîäàðñüê³é
ä³ÿëüíîñò³, âèêëèêàº ³ñòîòíå äóáëþâàííÿ òà ïåâíó êîë³ç³þ íîðì, íå äàº ìîæëèâîñò³
ñóá’ºêòàì ãîñïîäàðþâàííÿ êîìïëåêñíî ñïðèéíÿòè ö³ íîðìè ³ íàëåæíèì ÷èíîì
çàñòîñóâàòè çàêîíîäàâñòâî ç ìåòîþ çàõèñòó îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â.

Ç ìåòîþ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ùîäî íàáóòòÿ òà çä³éñíåííÿ
çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà òîðãîâåëüí³ ìàðêè, ãåîãðàô³÷í³
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çàçíà÷åííÿ òà êîìåðö³éí³ (ô³ðìîâ³) íàéìåíóâàííÿ ÿê çàñîá³â âèêîðèñòàííÿ
³íäèâ³äóàë³çàö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã ïîñòàº ïîòðåáà
ó ïðèéíÿòò³ ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà, ÿêèé áè ðåãóëþâàâ ö³ â³äíîñèíè.
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LEGAL REGULATION OF INDIVIDUATING MEANS FOR THE
PARTICIPANTS OF THE CIVIL TURNOVER OF GOODS AND SERVICES:

COMPARATIVE CHARACTERISTICS OF THE LEGISLATION IN
UKRAINE AND THE EUROPEAN UNION

The article deals with the analysis of the legal regulation of individualization
means for participants of the civil turnover of goods and services in Ukraine and in
the European Union. Analysis of the legislative regulation status of legal protection
for trademarks, geographical indications and trade names indicates the lack of a
holistic, coherent legislative regulation of means of individualization of participants
of civil turnover, goods and services in Ukraine in accordance with the requirements
of the European Union (hereinafter the EU).

Despite the recommendations of the parliamentary hearings “protection of
intellectual property rights in Ukraine: problems of legislative support and law
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enforcement”, these legal conflicts have not yet been brought into line. Gaps and
contradictions in the legal regulation of the means of using individualization leads
not only to their illegal use, but also to a significant number of conflicts between
producers, which manifests itself in unfair competition, misleading consumers,
consideration of disputes in courts and in the Antimonopoly Committee of Ukraine.
Regulation by various legislative acts of similar relations regarding the means of using
the individualization of participants in civil turnover, goods and services, causes
significant duplication and a certain conflict of norms and does not make it possible
to comprehensively perceive these norms and properly apply legislation in order to
protect legally protected interests.

In order to regulate public relations regarding the acquisition and protection of
intellectual property rights to trademarks, geographical indications and commercial
(brand) names, as  means of using the individualization of participants in civil
turnover, goods and services, there is a need to adopt a special legislative act that
would regulate these relations.

Keywords: individuating means for the participants of the civil turnover of
goods and services, legal regulation, legislation of Ukraine and the European Union,
comparative characteristics.
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ÊÎÐÏÎÐÀÒÈÂÍ² Â²ÄÍÎÑÈÍÈ: ÍÀÓÊÎÂÅ ÒËÓÌÀ×ÅÍÍß
ÒÀ ÀÊÒÓÀËÜÍÀ ÑÓÄÎÂÀ ÏÐÀÊÒÈÊÀ

Ó ñòàòò³ äîñë³äæåíî íàóêîâ³ ï³äõîäè òà ñó÷àñíå òëóìà÷åííÿ ñóòíîñò³
ïðàâîâî¿ êàòåãîð³¿ “êîðïîðàòèâí³ â³äíîñèíè” ³ç óðàõóâàííÿì ïîçèö³é àêòóàëüíî¿
ñóäîâî¿ ïðàêòèêè. Âèçíà÷åíî, ùî êîðïîðàòèâí³ â³äíîñèíè ìîæíà àíàë³çóâàòè çà
òðüîìà îñíîâíèìè ï³äõîäàìè: âèêëþ÷íî öèâ³ëüíèé, êîìïëåêñíî ãîñïîäàðñüêèé òà
êîìïëåêñíî öèâ³ëüíèé. Ðåêîìåíäîâàíî íå ðîçãëÿäàòè ïðàâîâó êàòåãîð³þ “êîðïîðà-
òèâí³ â³äíîñèíè” êð³çü ïðèçìó âóçüêîãî ðîçóì³ííÿ ¿õ çì³ñòó, à âðàõîâóâàòè àêòóàëü-
íó ñóäîâó ïðàêòèêó òà ïðàâîâ³ íîðìè, ÿê³ º äîñèòü äèíàì³÷íèìè òà ì³íëèâèìè,
äëÿ ïîâíîö³ííîãî îñÿãíåííÿ ñóòíîñò³ ñó÷àñíèõ êîðïîðàòèâíèõ â³äíîñèí.

Êëþ÷îâ³ ñëîâà: êîðïîðàòèâíå ïðàâî, êîðïîðàòèâí³ â³äíîñèíè, êîðïîðàòèâí³
ïðàâà, íàóêîâå òëóìà÷åííÿ, ñóäîâà ïðàêòèêà, ó÷àñíèêè, êîðïîðàòèâíå óïðàâë³ííÿ.

Êîðïîðàòèâí³ â³äíîñèíè ñôîðìóâàëèñü âíàñë³äîê àêòèâíîãî ðîçâèòêó ðèíêî-
âèõ â³äíîñèí ³ íà ñüîãîäí³ º íå ìåíø äèíàì³÷íèìè. Åôåêòèâíå ôóíêö³îíóâàííÿ
êîðïîðàòèâíèõ â³äíîñèí çàáåçïå÷óº íàëåæíèé ð³âåíü óäîñêîíàëåííÿ îñíîâíèõ
ñôåð: ñîö³àëüíî¿, ïðàâîâî¿, åêîíîì³÷íî¿. Íàéá³ëüø âïëèâîâîþ êîðïîðàòèâíà ñêëà-
äîâà º äëÿ åêîíîì³êè, ÿêà çàâäÿêè ðîçâèíåíèì êîðïîðàòèâíèì â³äíîñèíàì ëèøå
ïîêðàùóº ñâîº ñòàíîâèùå.

Àëå êîðïîðàòèâí³ â³äíîñèíè çà ñâîºþ ñïåöèô³êîþ º äîñèòü ñêëàäíèìè, à ¿õ
äèíàì³÷íèé ðîçâèòîê ïðèçâîäèòü äî âèíèêíåííÿ òåîðåòè÷íèõ òà ïðàêòè÷íèõ ïèòàíü
ÿê ó íàóö³, òàê ³ ó ïðàâîçàñòîñîâí³é ä³ÿëüíîñò³. À âðàõîâóþ÷è íåîäíîð³äí³ â³äíîñèíè,
ÿê³ îõîïëþþòüñÿ ïðåäìåòîì êîðïîðàòèâíîãî ïðàâà, ïðàâîâå ðåãóëþâàííÿ òàêîæ
íå íàäàº îäíîçíà÷íèõ â³äïîâ³äåé íà íèõ. Òîìó ïîñòàº íåîáõ³äí³ñòü â àíàë³ç³ àê-
òóàëüíèõ íàóêîâèõ ï³äõîä³â äî ðîçóì³ííÿ ñóòíîñò³ êîðïîðàòèâíèõ â³äíîñèí òà
ñóäîâî¿ ïðàêòèêè äëÿ ç’ÿñóâàííÿ ¿õ çì³ñòó íà ñó÷àñíîìó åòàï³.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ñóòíîñò³ êîðïîðàòèâíèõ â³äíîñèí ³ç óðàõó-
âàííÿì íàóêîâîãî òëóìà÷åííÿ òà àêòóàëüíî¿ ñóäîâî¿ ïðàêòèêè.
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Ñåðåä ³íøèõ âèä³â ïðàâîâ³äíîñèí, êîðïîðàòèâí³ çàéìàþòü ïîçèö³þ òèõ, ùî
íà ïîñò³éí³é îñíîâ³, íàéá³ëüø ö³êàâëÿòü íàóêîâó ñï³ëüíîòó. Öå ï³äòâåðäæåíî
÷èñëåííèìè íàóêîâèìè äóìêàìè ùîäî ¿õ ïðàâîâî¿ ïðèðîäè, ñóòíîñò³ òà ïðàâîâîãî
ðåãóëþâàííÿ. Äîñë³äæåííÿì êîðïîðàòèâíèõ â³äíîñèí çàéìàëèñü òàê³ íàóêîâö³,
ÿê Â.Â. Ëóöü, Â.Ì. Êðàâ÷óê, Â.Ñ. Ùåðáèíà, Î.Ì. Â³ííèê, ß.Ã. Ãðèíüîâà. Ìîíîãðà-
ô³÷í³ ïðàö³ ïðèñâÿ÷óâàëè àíàë³çó êîðïîðàòèâíèõ ïðàâ òà â³äíîñèí ².Â. Ëóêà÷,
Î.Â. Á³ãíÿê, À.Â. Ñì³òþõ, Â.À. Âàñèëüºâà, ².Â. Ñïàñèáî-Ôàòººâà.

²ñíóþòü òðè îñíîâí³ ï³äõîäè äëÿ âèçíà÷åííÿ êîðïîðàòèâíèõ â³äíîñèí ó ïðà-
âîâîìó ïðîñòîð³: âèêëþ÷íî öèâ³ëüíèé, êîìïëåêñíî öèâ³ëüíèé, êîìïëåêñíî ãîñïî-
äàðñüêèé.

Íàóêîâö³, ÿê³ ï³äòðèìóþòü ïåðøó ïîçèö³þ, âðàõîâóþòü òå, ùî â êîðïîðàòèâ-
íèõ â³äíîñèíàõ çàñòîñîâóþòüñÿ òàê³ öèâ³ëüíî-ïðàâîâ³ ìåòîäè, ÿê þðèäè÷íà ð³âí³ñòü
ñòîð³í, â³ëüíå âîëåâèÿâëåííÿ òà ìàéíîâà ñàìîñò³éí³ñòü ¿õ ó÷àñíèê³â [1, ñ. 93].
Âîíè ââàæàþòü, ùî çä³éñíåííÿ íåìàéíîâèõ êîðïîðàòèâíèõ ïðàâ íàñàìïåðåä
ñïðÿìîâàíå íà çàäîâîëåííÿ ìàéíîâèõ ³íòåðåñ³â ¿õ íîñ³¿â.  Îäíàê, íà íàøó äóìêó,
íå ìîæíà ââàæàòè, ùî ö³ ìåòîäè º ïåðåâàæàþ÷èìè òà äîçâîëÿþòü ³äåíòèô³êóâàòè
êîðïîðàòèâí³ â³äíîñèíè ÿê ÷àñòèíó âèêëþ÷íî öèâ³ëüíîãî ïðàâà.

Ïðåäñòàâíèêè äðóãîãî ï³äõîäó çàïåâíÿþòü ó òîìó, ùî íåïðàâèëüíî ðîçãëÿäàòè
ñóòí³ñòü êîðïîðàòèâíèõ â³äíîñèí ëèøå ³ç ïîãëÿäó öèâ³ëüíîãî ïðàâà. Â³äíîñèíè,
ÿê³ ñêëàäàþòü êîðïîðàòèâí³, º ³ çîáîâ’ÿçàëüíèìè, òîáòî öèâ³ëüíèìè, àäæå êîæåí
³ç ó÷àñíèê³â ïîâèíåí çðîáèòè âíåñîê äî ñòàòóòíîãî êàï³òàëó, ñêëèêàííÿ òà ïðîâå-
äåííÿ çàãàëüíèõ çáîð³â º óïðàâë³íñüêèìè â³äíîñèíàìè, â³äíîñèíè åì³ñ³¿ ö³ííèõ
ïàïåð³â – ô³íàíñîâèìè [2, ñ. 8].

Òðåò³é ï³äõ³ä òàêîæ ïîëÿãàº ó êîìïëåêñíîìó ï³äõîä³, àëå ³ç ïåðåâàæàííÿì
ó êîðïîðàòèâíèõ â³äíîñèíàõ ãîñïîäàðñüêîãî åëåìåíòó. Àðãóìåíòîâàíî öå òèì, ùî
êîðïîðàòèâí³ â³äíîñèíè ïîºäíóþòü ó ñîá³ ìàéíîâ³ òà îðãàí³çàö³éí³ àñïåêòè, ïîáóäîâó
â³äíîñèí ïî âåðòèêàë³ ³ âèíèêíåííÿ êîðïîðàòèâíèõ â³äíîñèí íå ëèøå ì³æ
ñàìîñò³éíèìè ñóá’ºêòàìè ïðàâà, à é ì³æ îðãàíàìè òîâàðèñòâà. Òàêî¿ äóìêè
äîòðèìóþòüñÿ íàóêîâö³ ².Â. Ëóêà÷, Â.À. Ãóðººâ, Ä.². Ïîãð³áíèé [3, ñ. 107].

Â.Ñ. Ùåðáèíà òàêîæ ñòâåðäæóº, ùî êîðïîðàòèâí³ â³äíîñèíè º ãîñïîäàðñüêèìè,
à ¿õ ïðàâîâå ðåãóëþâàííÿ ðåàë³çóºòüñÿ íîðìàìè ãîñïîäàðñüêîãî ïðàâà, ï³äãàëóççþ
ÿêîãî º êîðïîðàòèâíå ïðàâî [4, ñ. 236].

ß.Ã. Ãðèíüîâà íàãîëîøóº, ùî äëÿ äîðå÷íîãî òëóìà÷åííÿ êîðïîðàòèâíèõ â³ä-
íîñèí íå âàðòî îáìåæóâàòè ¿õ ðåãóëþâàííÿ ëèøå öèâ³ëüíèì ÷è ãîñïîäàðñüêèì
ïðàâîì, àäæå âîíè âêëþ÷àþòü ô³íàíñîâ³, äîãîâ³ðí³, åòè÷í³ òà ³íø³ â³äíîñèíè çà-
ëåæíî â³ä êîíêðåòíèõ ñèòóàö³é [5, ñ. 24].

Òîáòî êîðïîðàòèâíèìè â³äíîñèíàìè çàãàëîì îõîïëþºòüñÿ íå ëèøå âíóòð³øíÿ
âçàºìîä³ÿ ó ïåâíîìó òîâàðèñòâ³, à é çîâí³øíÿ – çâ’ÿçîê ³ç ïàðòíåðàìè, êîíêóðåí-
òàìè, êë³ºíòàìè òîùî. Àëå çàóâàæèìî, ùî îñíîâîïîëîæíèìè åëåìåíòàìè çàëè-
øàþòüñÿ áåçïîñåðåäí³ ó÷àñíèêè òàêèõ â³äíîñèí, ÿê³ âîëîä³þòü êîðïîðàòèâíèìè
ïðàâàìè òà îáîâ’ÿçêàìè, à ñàìå ðîçóì³ííÿ “êîðïîðàòèâíèõ â³äíîñèí” çàëèøàºòüñÿ
äîñòàòíüî øèðîêèì.

Âðàõîâóþ÷è íàóêîâ³ ïîçèö³¿, ìîæíà ââàæàòè, ùî êîðïîðàòèâí³ â³äíîñèíè
õàðàêòåðèçóþòüñÿ êîìïëåêñíèì õàðàêòåðîì, àäæå âêëþ÷àþòü íåìàéíîâ³ ïðàâà,
òàê³ ÿê ó÷àñòü â óïðàâë³íí³, îòðèìàííÿ ³íôîðìàö³¿ ïðî ä³ÿëüí³ñòü òîâàðèñòâà òà
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ìàéíîâ³, íàïðèêëàä, îòðèìàííÿ äèâ³äåíä³â. Âîíè òàêîæ º âçàºìîïîâ’ÿçàíèìè,
ïðè îòðèìàíí³ ïîêóïöåì àêö³é â³ä àêö³îíåðà â³í îòðèìóº íå ëèøå ïðàâî âëàñíîñò³
íà àêö³¿, à é íåìàéíîâå ïðàâî.

Ó íàóêîâèõ êîëàõ ³ñíóº òàêîæ øèðîêèé òà âóçüêèé ï³äõîäè äî òëóìà÷åííÿ
êîðïîðàòèâíèõ â³äíîñèí. Øèðîêå ðîçóì³ííÿ áàçóºòüñÿ íà ðîçóì³íí³ êîðïîðàö³¿
ÿê þðèäè÷íî¿ îñîáè òà ¿¿ âíóòð³øí³õ ³ çîâí³øí³õ â³äíîñèíàõ [6, ñ. 115].

Øèðîêèé ï³äõ³ä îõîïëþº áóäü-ÿê³ ïðàâîâ³äíîñèíè, ó ÿê³ âñòóïàº þðèäè÷íà
îñîáà, àëå ó öüîìó êîíòåêñò³ âàðòî çâåðíóòè óâàãó íå íà óñ³ çâ’ÿçêè, ÿê³ ìîæóòü
âèíèêàòè, à íà âèçíà÷åííÿ ¿õ ñóòíîñò³ ëèøå ÷åðåç â³äíîñèíè, ÿê³ îõîïëþþòü þðè-
äè÷íó îñîáó ÿê ïîâíîö³ííèé ìåõàí³çì, ùî îá’ºäíóº éîãî ó÷àñíèê³â.

Êîðïîðàòèâí³ æ ïðàâîâ³äíîñèíè ó âóçüêîìó ðîçóì³íí³ – öå ïðàâîâ³äíîñèíè,
ùî âèíèêàþòü ó çâ’ÿçêó ç ä³ÿëüí³ñòþ ó÷àñíèê³â (àêö³îíåð³â, ÷ëåí³â) êîðïîðàö³¿
â óïðàâë³íí³ øëÿõîì ó÷àñò³ ó çàãàëüíèõ çáîðàõ, êîíòðîëþ ó÷àñíèê³â ä³ÿëüíîñò³
êîðïîðàö³¿ é îäåðæàííÿ ³íôîðìàö³¿ ïðî ¿¿ ä³ÿëüí³ñòü [6, ñ. 115].  Àëå çàçíà÷åíå
âèùå òëóìà÷åííÿ íå îõîïëþº ñàìó þðèäè÷íó îñîáó òà ¿¿ â³äíîñèíè ³ç ó÷àñíèêàìè,
à ñòîñóºòüñÿ ëèøå áåçïîñåðåäíüî ó÷àñíèê³â. Êð³ì òîãî, ìè óæå âèçíà÷èëè, ùî
âíóòð³øí³ â³äíîñèíè ìîæóòü áóòè íå ëèøå êîðïîðàòèâíèìè.

Ïðîàíàë³çóâàâøè îñíîâí³ ï³äõîäè, âàðòî çàçíà÷èòè, ùî ïåðåâàæíî äëÿ
ðîçóì³ííÿ êîðïîðàòèâíèõ â³äíîñèí àíàë³çóºòüñÿ ñóá’ºêòíèé ñêëàä òà â³äíîñèíè,
â ÿêèõ òàê³ ó÷àñíèêè áåðóòü ó÷àñòü. ²ç âèçíà÷åíü âèïëèâàº, ùî öåíòðàëüíèì
ñóá’ºêòîì ó êîðïîðàòèâíèõ â³äíîñèíàõ º êîðïîðàö³ÿ, òîáòî þðèäè÷íà îñîáà, ³ç
ÿêî¿ ö³ â³äíîñèíè ³ çàðîäæóþòüñÿ, à òîìó â³äñóòí³ñòü ¿¿ ÿê ó÷àñíèêà ñâ³ä÷èòü ïðî
â³äñóòí³ñòü êîðïîðàòèâíî¿ ñêëàäîâî¿.

Òàêîæ íåîáõ³äíî çâåðíóòè óâàãó íà òå, ùî çàñòîñóâàííÿ øèðîêîãî ï³äõîäó äî
ðîçóì³ííÿ êîðïîðàòèâíèõ â³äíîñèí ïðèçâîäèòü äî âòðàòè ¿õ ïðàâîâî¿ ñóòíîñò³.
Òîìó íèìè ïîâèííî îõîïëþâàòèñü ëèøå ôóíêö³îíóâàííÿ òîâàðèñòâà ÿê áàçèñó,
ÿêèé çàáåçïå÷óº ðåàë³çàö³þ êîðïîðàòèâíèõ ïðàâ òà âèêîíàííÿ êîðïîðàòèâíèõ
îáîâ’ÿçê³â ¿õ ó÷àñíèêàìè.

Òîìó ï³äòðèìóºìî ëàêîí³÷íå òà òî÷íå òëóìà÷åííÿ ².Â. Ñïàñèáî-Ôàòººâî¿,
ÿêà ï³ä êîðïîðàòèâíèìè ïðàâîâ³äíîñèíàìè ðîçóì³º âðåãóëüîâàí³ íîðìàìè ïðàâà
â³äíîñèíè, ùî ñêëàäàþòüñÿ ì³æ êîðïîðàö³ºþ òà ¿¿ ó÷àñíèêàìè. À òàêîæ íàóêîâåöü
çàóâàæèëà, ùî òàê³ â³äíîñèíè âèíèêàþòü ëèøå ì³æ êîìåðö³éíèìè ñòðóêòóðàìè
[7, ñ. 85].

Âèñëîâëþþòü òàêîæ îêðåì³ äóìêè ïðî òå, ùî ïðîáëåìà âèçíà÷åííÿ ïðàâîâî¿
ïðèðîäè êîðïîðàòèâíèõ ïðàâîâ³äíîñèí òà ¿õ ïðàâîâîãî ðåãóëþâàííÿ, ïîâ’ÿçàíà ³ç
ð³çíèì òëóìà÷åííÿì ïîíÿòòÿ êîðïîðàö³¿.  Êîðïîðàö³ÿ – öå þðèäè÷íà îñîáà, çà-
ñíîâàíà çà ðåçóëüòàòàìè ÷ëåíñòâà, ñòàòóòíèé êàï³òàë ÿêî¿ ïîä³ëåíèé íà ÷àñòêè,
ùî íàëåæèòü ó÷àñíèêàì, ÿê³ âíàñë³äîê öüîãî çä³éñíþþòü óïðàâë³ííÿ ö³º¿ þðè-
äè÷íîþ îñîáîþ.

Òàêå âèçíà÷åííÿ º òîòîæíèì çàêîíîäàâ÷îìó, çàêð³ïëåíîìó ñò. 113 Öèâ³ëüíîãî
êîäåêñó Óêðà¿íè. Òîáòî äî òàêèõ êîðïîðàö³é â³äíîñèìî ïîâí³ òîâàðèñòâà, êîìàíäèòí³
òîâàðèñòâà, òîâàðèñòâà ç îáìåæåíîþ àáî äîäàòêîâîþ â³äïîâ³äàëüí³ñòþ, àêö³îíåðí³
òîâàðèñòâà, à òàêîæ âèðîáíè÷³ êîîïåðàòèâè [8].

Òàêîæ íåîáõ³äíî âêàçàòè, ùî âàæëèâîþ îçíàêîþ ïðàâîâîãî ðåãóëþâàííÿ
êîðïîðàòèâíèõ â³äíîñèí º ïîºäíàííÿ ïðèíöèïó þðèäè÷íî¿ ð³âíîñò³ ñóá’ºêò³â òà
âîäíî÷àñ ïðèíöèïó ï³äïîðÿäêóâàííÿ.
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Ñïåöèô³êà êîðïîðàòèâíèõ â³äíîñèí ïîëÿãàº ó òîìó, ùî ñàìîñò³éí³ ñóá’ºêòè
öèâ³ëüíîãî îáîðîòó âñòóïàþòü ó êîðïîðàòèâíèé ïðîñò³ð òà ìàþòü ìîæëèâ³ñòü
âïëèâàòè íà ôîðìóâàííÿ âîëåâèÿâëåííÿ êîíòðàãåíò³â. À ðåàë³çàö³ÿ êîðïîðàòèâíèõ
ïðàâ îçíà÷àº áåçïîñåðåäíþ ó÷àñòü â óïðàâë³íí³ þðèäè÷íîþ îñîáîþ.

Äëÿ ïîâíîö³ííîãî ðîçóì³ííÿ ñóòíîñò³ êîðïîðàòèâíèõ â³äíîñèí íåîáõ³äíî
ïðîàíàë³çóâàòè ³ çàêîíîäàâ÷ó áàçó, öå äîçâîëèòü ä³éòè âèñíîâêó, ùî ïî÷àòêîâèì
ïîíÿòòÿì äëÿ ðîçóì³ííÿ êîðïîðàòèâíèõ â³äíîñèí º êîðïîðàòèâí³ ïðàâà.

Â³äïîâ³äíî äî ñò. 167 Ãîñïîäàðñüêîãî êîäåêñó Óêðà¿íè, “êîðïîðàòèâí³ ïðà-
âà” – öå ïðàâà îñîáè, ÷àñòêà ÿêî¿ âèçíà÷àºòüñÿ ó ñòàòóòíîìó êàï³òàë³ (ìàéí³)
ãîñïîäàðñüêî¿ îðãàí³çàö³¿, ùî âêëþ÷àº ïðàâîìî÷íîñò³ íà ó÷àñòü ö³º¿ îñîáè â óïðàâ-
ë³íí³ ãîñïîäàðñüêîþ îðãàí³çàö³ºþ, îòðèìàííÿ ïåâíî¿ ÷àñòêè ïðèáóòêó (äèâ³äåíä³â)
ö³º¿ îðãàí³çàö³¿ òà àêòèâ³â ó ðàç³ ë³êâ³äàö³¿ îñòàííüî¿ â³äïîâ³äíî äî çàêîíó, à òà-
êîæ ³íø³ ïðàâîìî÷íîñò³, ïåðåäáà÷åí³ çàêîíîì òà ñòàòóòíèìè äîêóìåíòàìè [9]. À
êîðïîðàòèâíèìè â³äíîñèíàìè â³äïîâ³äíî º â³äíîñèíè, ùî âèíèêàþòü, çì³íþþòüñÿ
òà ïðèïèíÿþòüñÿ ñàìå ùîäî êîðïîðàòèâíèõ ïðàâ [9].

Âðàõîâóþ÷è íàóêîâ³ äîñë³äæåííÿ òà ïðàâîâ³ íîðìè, íà ñó÷àñíîìó åòàï³ äî
êîðïîðàòèâíèõ â³äíîñèí íàëåæàòü:

1) â³äíîñèíè, ùî âèíèêàþòü, çì³íþþòüñÿ òà ïðèïèíÿþòüñÿ ùîäî êîðïîðà-
òèâíèõ ïðàâ;

2) â³äíîñèíè, ùî âèíèêàþòü ó ïðîöåñ³ ñòâîðåííÿ, ôóíêö³îíóâàííÿ òà ïðè-
ïèíåííÿ ãîñïîäàðñüêèõ òîâàðèñòâ;

3) â³äíîñèíè, ùî âèíèêàþòü, çì³íþþòüñÿ òà ïðèïèíÿþòüñÿ âíàñë³äîê íàáóòòÿ,
ðåàë³çàö³¿ òà ïðèïèíåííÿ ñóá’ºêòàìè òàêèõ â³äíîñèí êîðïîðàòèâíèõ ïðàâ ³ îáî-
â’ÿçê³â ï³ñëÿ ñòâîðåííÿ òà â ïðîöåñ³ ôóíêö³îíóâàííÿ, ïðèïèíåííÿ êîðïîðàö³é,
óïðàâë³ííÿ íèìè;

4) â³äíîñèíè íà ñòàä³¿ ñòâîðåííÿ òîâàðèñòâà, ÿê³ ñêëàäàþòüñÿ ì³æ çàñíîâíè-
êàìè, à ï³ñëÿ éîãî äåðæàâíî¿ ðåºñòðàö³¿ – ì³æ ó÷àñíèêàìè (àêö³îíåðàìè), ó÷àñ-
íèêàìè (àêö³îíåðàìè) ³ òîâàðèñòâîì, îðãàíàìè òîâàðèñòâà ³ ó÷àñíèêàìè (àêö³îíåðà-
ìè);

5) â³äíîñèíè, ÿê³ âèíèêàþòü íå ò³ëüêè â ïðîöåñ³ âèíèêíåííÿ, çì³íè òà ïðè-
ïèíåííÿ êîðïîðàòèâíèõ ïðàâ, à é êîðïîðàòèâíîãî óïðàâë³ííÿ.

Äèíàì³÷íèé ðîçâèòîê êîðïîðàòèâíèõ â³äíîñèí, à, âëàñíå, òàêîæ ³ çàêîíîòâî-
ðåííÿ, º âèçíà÷àëüíèìè ôàêòîðàìè, ÿê³ âïëèâàþòü íà òëóìà÷åííÿ “êîðïîðàòèâíèõ
ïðàâ”, “êîðïîðàòèâíèõ â³äíîñèí”.

Ñüîãîäí³ êîðïîðàòèâí³ â³äíîñèíè âèíèêàþòü íå ëèøå ó êëàñè÷íèõ îðãàí³çà-
ö³éíî-ïðàâîâèõ ôîðìàõ ãîñïîäàðñüêèõ òîâàðèñòâ, òàêèõ ÿê àêö³îíåðí³ òîâàðèñòâà,
òîâàðèñòâà ç îáìåæåíîþ â³äïîâ³äàëüí³ñòþ, òîâàðèñòâà ç äîäàòêîâîþ â³äïîâ³äàëü-
í³ñòþ òîùî. À òàêîæ ó âèðîáíè÷èõ êîîïåðàòèâàõ, ôåðìåðñüêèõ ãîñïîäàðñòâàõ,
ïðèâàòíèõ ï³äïðèºìñòâàõ, çàñíîâàíèõ íà âëàñíîñò³ äâîõ àáî á³ëüøå îñ³á.

Ï³äòâåðäæåííÿì º àêòóàëüíà ñóäîâà ïðàêòèêà. Çîêðåìà, ó ïîñòàíîâ³
Âåðõîâíîãî Ñóäó â³ä 12.02.2020 ïî ñïðàâ³ ¹ 916/1253/19, Âåëèêà Ïàëàòà âêàçàëà,
ùî “÷ëåíè îáñëóãîâóþ÷îãî êîîïåðàòèâó º íîñ³ÿìè êîðïîðàòèâíèõ ïðàâ, à â³äíîñèíè
ì³æ éîãî ÷ëåíàìè òà êîîïåðàòèâîì, ÿê³ ïîâ’ÿçàí³ ç³ ñòâîðåííÿì, ä³ÿëüí³ñòþ, óï-
ðàâë³ííÿì àáî ïðèïèíåííÿì ä³ÿëüíîñò³ òàêî¿ þðèäè÷íî¿ îñîáè, º êîðïîðàòèâíèìè”
[10].
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Òîáòî êîîïåðàö³ÿ º ð³çíîâèäîì ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, ÿêà ðåàë³çóºòüñÿ
ó ôîðì³ êîîïåðàòèâó. Â³äíîñèíè ùîäî ó÷àñò³ ÷ëåí³â êîîïåðàòèâó â óïðàâë³íí³
êîîïåðàòèâîì òà îáðàíí³ îðãàíó óïðàâë³ííÿ íàëåæàòü äî þðèñäèêö³¿ ñóäó ³ íå º
âíóòð³øíüîþ ä³ÿëüí³ñòþ êîîïåðàòèâó.

Êîæåí ÷ëåí êîîïåðàòèâó ìàº ïðàâî íà ó÷àñòü â óïðàâë³íí³ íèì òà ³íø³
ïðàâà, ãàðàíòîâàí³ çàêîíîì ³ óñòàíîâ÷èìè äîêóìåíòàìè. ×ëåíè êîîïåðàòèâó º
íîñ³ÿìè êîðïîðàòèâíèõ ïðàâ íåçàëåæíî â³ä íàïðÿìó éîãî ä³ÿëüíîñò³, à â³äíîñèíè
ì³æ éîãî ÷ëåíàìè òà êîîïåðàòèâîì, ùî ïîâ’ÿçàí³ ç³ ñòâîðåííÿì, ä³ÿëüí³ñòþ,
óïðàâë³ííÿì àáî ïðèïèíåííÿì ä³ÿëüíîñò³ òàêî¿ þðèäè÷íî¿ îñîáè, â³äïîâ³äíî, º
êîðïîðàòèâíèìè.

Ó ñâîþ ÷åðãó, îäíîçíà÷íèõ âèñíîâê³â ä³éøîâ Âåðõîâíèé Ñóä ó ïîñòàíîâ³ â³ä
30.05.2018 ïî ñïðàâ³ ¹ 916/978/17 òà çàçíà÷èâ, ùî “ïðàâîâ³äíîñèíè ì³æ ÷ëåíàìè
ãðîìàäñüêî¿ îðãàí³çàö³¿ òà ñàìîþ îðãàí³çàö³ºþ íå ìàþòü õàðàêòåðó êîðïîðàòèâíèõ”
[11]. Òàê ÿê ³ ñï³ð ì³æ ô³çè÷íèìè îñîáàìè-ñï³ââëàñíèêàìè òà ÎÑÁÁ íå º
êîðïîðàòèâíèì, ïðî ùî éäåòüñÿ ó ïîñòàíîâ³ Âåðõîâíîãî Ñóäó â³ä 23.01.2018 ó
ñïðàâ³ ¹ 925/1321/16 [12].

Îçíàêîþ êîðïîðàòèâíèõ â³äíîñèí º òå, ùî ¿õ ó÷àñíèêè âîëîä³þòü ñàìîñò³éíèì
âîëåâèÿâëåííÿì òà çä³éñíþþòü ñóá’ºêòèâí³ ïðàâà íà âëàñíèé ðîçñóä. ßêùî
ñóá’ºêòèâíå êîðïîðàòèâíå ïðàâî ó÷àñíèêà (àêö³îíåðà) ïîðóøåíî, â³í âèð³øóº, ÷è
çâåðòàòèñü çà ñóäîâèì çàõèñòîì äëÿ â³äíîâëåííÿ ïîðóøåíîãî ïðàâà íåçàëåæíî
â³ä ïðàãíåíü ³íøèõ ó÷àñíèê³â êîðïîðàòèâíèõ â³äíîñèí.

Ó ðàç³ îá´ðóíòóâàííÿ ó÷àñíèêîì ïîçîâíèõ âèìîã ïîðóøåííÿì âëàñíèõ
êîðïîðàòèâíèõ ïðàâ òàêèé ñï³ð áóäå ñïîðîì ïðî ïðàâî óïðàâë³ííÿ þðèäè÷íîþ
îñîáîþ òà ìàòèìå îçíàêè êîðïîðàòèâíîãî, ùî ïåðåäáà÷åíî ïîñòàíîâîþ Âåðõîâíîãî
Ñóäó â³ä 09.04.2019 ïî ñïðàâ³ ¹ 916/1295/18 [13].

Ö³êàâîþ º ïîçèö³ÿ Âåðõîâíîãî Ñóäó ó ïîñòàíîâ³ â³ä 22 æîâòíÿ 2019 ïî
ñïðàâ³ ¹ 923/876/16, äå ïîçèâà÷ óòðàòèâ âîëîä³ííÿ ÷àñòêîþ ó ñòàòóòíîìó êàï³òàë³
³ áàæàâ éîãî ïîíîâèòè øëÿõîì âíåñåííÿ äî ªäèíîãî äåðæàâíîãî ðåºñòðó. Ïîçîâí³
âèìîãè îáóìîâëåíî íåçãîäîþ ïîçèâà÷à ç ä³ÿìè/áåçä³ÿëüí³ñòþ ðåºñòðàòîðà ùîäî
íåâíåñåííÿ äî ðåºñòðó ³íôîðìàö³¿ ïðî ó÷àñíèêà òà çì³íó ðîçì³ðó ÷àñòîê ó ñòàòóòíîìó
êàï³òàë³ òîâàðèñòâà. Òîáòî ïîçîâ çóìîâëåíèé íåîáõ³äí³ñòþ çàõèñòó êîðïîðàòèâíèõ
òà ìàéíîâèõ ïðàâ [14].

Ñóä âêàçàâ, ùî ÿêùî çâåðíåííÿ îñîáè äî ñóäó çà ñâîºþ ñóòòþ ñïðÿìîâàíå íà
çàõèñò êîðïîðàòèâíèõ ïðàâ òà/àáî ïîâ’ÿçàíå ³ç ñòâîðåííÿì, ä³ÿëüí³ñòþ, óïðàâë³ííÿì
àáî ïðèïèíåííÿì ä³ÿëüíîñò³ þðèäè÷íî¿ îñîáè, òî ñï³ð ó ñïðàâ³ º ïðèâàòíîïðàâîâèì
òà âèð³øóºòüñÿ ãîñïîäàðñüêèìè ñóäàìè. Âèìîãà ïðî âèçíàííÿ íåïðàâîì³ðíèìè
ä³é äåðæàâíîãî ðåºñòðàòîðà ³ç âíåñåííÿ äî ªäèíîãî äåðæàâíîãî ðåºñòðó â³äîìîñòåé,
ùîäî äîñòîâ³ðíîñò³ ÿêèõ âèíèê êîðïîðàòèâíèé ñï³ð, ìàº ïîõ³äíèé õàðàêòåð â³ä
êîðïîðàòèâíîãî ñïîðó ³ çàëåæèòü â³ä íàÿâíîñò³ ñàìîãî ïîðóøåíîãî ïðàâà [14].

Îäíîçíà÷íèì ï³äõîäîì º â³äíåñåííÿ ñïîð³â ùîäî àêö³é, ÷àñòîê, ïà¿â, ³íøèõ
êîðïîðàòèâíèõ ïðàâ ó þðèäè÷í³é îñîá³ äî êîðïîðàòèâíèõ. Âèíÿòêîì º ñïðàâè
ùîäî òàêèõ ä³é, ñïðÿìîâàíèõ íà íàáóòòÿ, çì³íó àáî ïðèïèíåííÿ ñ³ìåéíèõ ³ ñïàäêîâèõ
ïðàâ òà îáîâ’ÿçê³â, ÿê³ ìàþòü âèð³øóâàòèñÿ â ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà.
Òàêîãî âèñíîâêó ä³éøîâ Âåðõîâíèé Ñóä ó ïîñòàíîâ³ â³ä 03.11.2020 ó ñïðàâ³
¹ 922/88/20 [15].
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Îòæå, êîìïëåêñíèé àíàë³ç íàóêîâîãî òëóìà÷åííÿ ï³äõîä³â äî ðîçóì³ííÿ
ñóòíîñò³ òà ïðàâîâîãî ðåãóëþâàííÿ êîðïîðàòèâíèõ â³äíîñèí äîçâîëÿº ä³éòè
âèñíîâêó, ùî ïðîãðåñèâíèé òà äèíàì³÷íèé ðîçâèòîê êîðïîðàòèâíèõ â³äíîñèí
âèìàãàº îïåðàòèâíîãî íàóêîâîãî ³ çàêîíîäàâ÷îãî ðåàãóâàííÿ òà àíàë³çó.

Âðàõîâóþ÷è äèñêóñ³éí³ñòü ï³äõîä³â ùîäî ðîçóì³ííÿ çì³ñòó êîðïîðàòèâíèõ
â³äíîñèí ñåðåä íàóêîâö³â, àêòóàëüíà ñóäîâà ïðàêòèêà ñïðèÿº îäíîçíà÷íîñò³ ¿õ
âèçíà÷åííÿ òà ï³äòâåðäæóº ¿õ êîìïëåêñíèé õàðàêòåð. Êîðïîðàòèâí³ â³äíîñèíè
ïåðåáóâàþòü ó ñòàí³ àêòèâíîãî ðîçâèòêó ÿê íà íàóêîâîìó ð³âí³, òàê ³ íà íîðìàòèâíî-
ìó, òîìó íå âàðòî çâóæóâàòè ¿õ ñóòí³ñòü òà òëóìà÷èòè ëèøå ÿê îäèí âèä ïåâíèõ
â³äíîñèí. Âîäíî÷àñ íåîáõ³äíî âðàõóâàòè, ùî êîðïîðàòèâí³ â³äíîñèíè ïîøèðþþòüñÿ
âèêëþ÷íî íà ñóñï³ëüí³ â³äíîñèíè, ÿê³ âèíèêàþòü ì³æ ñóá’ºêòàìè êîðïîðàòèâíèõ
ïðàâîâ³äíîñèí çà óìîâ íàáóòòÿ, çä³éñíåííÿ òà ïðèïèíåííÿ êîðïîðàòèâíîãî
óïðàâë³ííÿ òà êîðïîðàòèâíèõ ïðàâ.
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CORPORATE RELATIONS: SCIENTIFIC INTERPRETATION AND
CURRENT JUDICIAL PRACTICE

The article investigates the scientific approaches and interpreting the essence of
the legal category “corporate relations” taking into account the positions of the
current judicial practice. Determined that corporate relations can be analyzed by
three main approaches: solely civil, complex economic and complex civil. Broad and
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narrow approaches are proposed for a more detailed study. The basic normative legal
acts allowing to define corporate relations from the legislative point of view are
analyzed. According to the study it was found that corporate relations arise not only
in the classical organizational and legal forms of legal entities, but also in other
private associations. It is confirmed by the practice of the Supreme Court that
corporate relations are changing and the subject of their regulation is expanding. We
recommend not to consider the legal category of “corporate relations” through the
prism of a narrow understanding of their content, but to take into account the current
judicial practice and legal norms, quite dynamic and changing, for a full comprehension
of the essence of modern corporate relations.

Noted that a comprehensive analysis of scientific interpretation of the approaches
to understanding the essence and legal regulation of corporate relations allows to
conclude that the progressive and dynamic development of corporate relations requires
prompt scientific and legislative response and analysis.

Keywords: corporate law, corporate relations, corporate rights, scientific
interpretation, judicial practice, participants, corporate governance.
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ÎÁ’ªÊÒ ÇÀÁÅÇÏÅ×ÅÍÍß ²ÍÔÎÐÌÀÖ²ÉÍÎ¯ ÁÅÇÏÅÊÈ
Ó ÑÔÅÐ² ÏÓÁË²×ÍÎÃÎ ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß

Ó ñòàòò³ äîñë³äæåíî ïîíÿòòÿ îá’ºêòà çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè
ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Àêöåíòîâàíî, ùî çìåíøåííÿ ðóéí³âíîãî âïëèâó
³íôîðìàö³éíèõ çàãðîç ó ñèñòåì³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ìàº ñâîºþ ïåðåäóìîâîþ
ï³äâèùåííÿ â³ëüíî¿ êîíêóðåíö³¿ íà ðèíêó ²Ò-òåõíîëîã³é, çì³öíåííÿ ³íñòèòóò³â ãðîìà-
äÿíñüêîãî ñóñï³ëüñòâà, çàáåçïå÷åííÿ äîäåðæàííÿ ïðàâîâèõ ïðèïèñ³â ó ä³ÿëüíîñò³
ïàðò³é òà ðåë³ã³éíèõ îðãàí³çàö³é, çá³ëüøåííÿ òðàíñïàðåíòíîñò³ ¿õ ä³ÿëüíîñò³,
àêòèâ³çàö³þ öèôðîâî¿ ïðîñâ³òè, ïîäîëàííÿ öèôðîâî¿ íåð³âíîñò³.

Êëþ÷îâ³ ñëîâà: ³íôîðìàö³éíà áåçïåêà, ïóáë³÷íå àäì³í³ñòðóâàííÿ, îá’ºêò ³í-
ôîðìàö³éíî¿ áåçïåêè, ñóá’ºêòè ³íôîðìàö³éíî¿ áåçïåêè, ³íôîðìàö³éí³ çàãðîçè, íàö³î-
íàëüíà áåçïåêà.

Ïðîáëåìà âèçíà÷åííÿ îá’ºêòà ñîö³àëüíî¿ ä³ÿëüíîñò³ ìàº áåççàïåðå÷íå çíà÷åííÿ
äëÿ ïîáóäîâè åôåêòèâíîãî ïðàâîâîãî ìåõàí³çìó îñòàííüî¿. Êîðåêòíå òà íàóêîâî
îá´ðóíòîâàíå âèçíà÷åííÿ âèäó ñóñï³ëüíèõ â³äíîñèí àáî ³íøîãî áëàãà, íà äîñÿãíåííÿ
(îòðèìàííÿ) ÿêîãî ìàþòü áóòè ñïðÿìîâàí³ âïëèâè îðãàí³â ïóáë³÷íî¿ âëàäè, ãðî-
ìàäÿíñüêîãî ñóñï³ëüñòâà òà ³íøèõ ñóá’ºêò³â çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè
äîçâîëèòü âèçíà÷èòè äîñÿæí³ ö³ë³ òà çàâäàííÿ, íà ÿê³ ìàþòü áóòè ñïðÿìîâàí³ çó-
ñèëëÿ âêàçàíèõ ñóá’ºêò³â, âñòàíîâèòè ðåàë³ñòè÷í³ êðèòåð³¿ îö³íêè äîñÿãíóòèõ ðå-
çóëüòàò³â. Îäíàê, íåçâàæàþ÷è íà âàæëèâ³ñòü âèð³øåííÿ âêàçàíîãî íàóêîâîãî çàâ-
äàííÿ ÿê íà òåîðåòè÷íîìó, òàê ³ íà ïðàêòè÷íîìó ð³âí³, íà æàëü, âîíî äîñ³ çàëèøàºòü-
ñÿ íåâèð³øåíèì. Âêàçàíå îáóìîâëþº àêòóàëüí³ñòü òà íîâèçíó òåìè ö³º¿ ñòàòò³.

Ïðîáëåìè ³íôîðìàö³éíî¿ áåçïåêè ðîçãëÿäàëè ó ñâî¿õ ðîáîòàõ òàê³ â÷åí³, ÿê
². Àð³ñòîâà, Î. Áàðàíîâ, Ê. Áºëÿêîâ, Â. Áîãóø, Î. Äîâãàíü, Ê. Äîëæåíêî, Î. Çîëî-
òàð, Ð. Êàëþæíèé, Á. Êîðìè÷, Þ. Ë³ñîâñüêà, À. Ìàðóùàê, Í. Íîâèöüêà, Î. Îë³é-
íèê, Ò. Ïåðóí, ª. Ñêóëèø, Î. Òèõîìèðîâ, Ò. Òêà÷óê, Â. Öèìáàëþê, Â. Ôóðàøåâ,
Î. Øåâ÷óê òà ³íø³ íàóêîâö³. Ïðîòå ïðîáëåìè ³íôîðìàö³éíî¿ áåçïåêè â ñôåð³
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ùå íåäîñòàòíüî âèñâ³òëåí³ íà òåîðåòèêî-ìåòîäîëî-
ã³÷íîìó ð³âí³, ùî îáóìîâëþº ïîòðåáó ó ïîäàëüøèõ íàóêîâèõ ïîøóêàõ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ ïîíÿòòÿ òà îñîáëèâîñòåé îá’ºêòà çàáåçïå÷åííÿ
³íôîðìàö³éíî¿ áåçïåêè ó ñôåð³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ.

Ã³áðèäíèé õàðàêòåð ñó÷àñíèõ âîºí îáóìîâëþº ï³äâèùåííÿ çíà÷óùîñò³
³íôîðìàö³éíî¿ áåçïåêè äëÿ çáåðåæåííÿ ñòàëèõ ñóñï³ëüíèõ â³äíîñèí, äëÿ çàáåç-
ïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³, ñòâîðåííÿ ñïðèÿòëè-
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âèõ óìîâ äëÿ ðîçâèòêó ãðîìàäÿíñüêîãî ñóñï³ëüñòâà òà äåðæàâè, ðåàë³çàö³¿ ïðàâ ³
ñâîáîä ëþäèíè òà ãðîìàäÿíèíà. ²íôîðìàö³éíà áåçïåêà ÿê ñêëàäíå ñîö³àëüíå ÿâèùå
ïîñòàº ó áàãàòüîõ àñïåêòàõ, ñåðåä ÿêèõ íàéá³ëüøå çíà÷åííÿ, íà íàøó äóìêó,
ìàþòü ïðàâîâèé, òåõíîëîã³÷íèé òà ñîö³àëüíî-ïñèõîëîã³÷íèé. Ó ïðàâîâîìó àñïåêò³
³íôîðìàö³éíà áåçïåêà ÿâëÿº ñîáîþ êîìïëåêñ ³íôîðìàö³éíî-ïðàâîâèõ çàñîá³â,
ïåðåäóñ³ì ïðàâîâèõ íîðì, ñóêóïí³ñòü ÿêèõ äîçâîëÿº ïîºäíóâàòè òåîð³þ ³ ïðàêòèêó
ïðàâîâîãî ðåãóëþâàííÿ, äîñÿãàþ÷è éîãî ö³ëåé. Ó òåõíîëîã³÷íîìó àñïåêò³ ³íôîð-
ìàö³éíà áåçïåêà ñòàíîâèòü ñîáîþ ñóêóïí³ñòü âèðîáíè÷èõ îïåðàö³é, ÿê³ çì³íþþòü
íàÿâíèé ñòàí çàõèùåíîñò³ ³íòåðåñ³â ëþäèíè, ñóñï³ëüñòâà òà îðãàí³â ïóáë³÷íî¿
âëàäè â ³íôîðìàö³éí³é ñôåð³, çàâäÿêè ïåðåòâîðåííþ ³ñíóþ÷èõ àáî çàïðîâàäæåííÿ
íîâèõ ñïîñîá³â òà ìåòîä³â ³íôîðìàö³éíî¿ ä³ÿëüíîñò³. Ó ñîö³àëüíî-ïñèõîëîã³÷íîìó
àñïåêò³ ³íôîðìàö³éíà áåçïåêà ìàº ðîçóì³òèñÿ ÿê ñóêóïí³ñòü îñîáèñò³ñíèõ õà-
ðàêòåðèñòèê ³íäèâ³äóàëüíèõ ñóá’ºêò³â ³íôîðìàö³éíèõ â³äíîñèí, ÿê³ îáóìîâëþþòü
çá³ëüøåííÿ àáî çìåíøåííÿ ³íôîðìàö³éíèõ ðèçèê³â ï³ä ÷àñ âèáîðó íèìè âàð³àíò³â
ïîâåä³íêè ïðè çä³éñíåíí³ ä³ÿëüíîñò³ â ³íôîðìàö³éí³é ñôåð³.

Îá’ºêò ÿê çàãàëüíà ô³ëîñîôñüêà êàòåãîð³ÿ òà éîãî îñîáëèâîñò³ äîñèòü øèðîêî
âèñâ³òëåí³ ó òåîðåòè÷íèõ äæåðåëàõ, à éîãî ñóòí³ñòü â óçàãàëüíåíîìó âèãëÿä³ ìîæå
áóäå ïðåäñòàâëåíà ÿê òå (ïðîöåñ, ÿâèùå, âëàñòèâ³ñòü, îçíàêà), íà ùî ñïðÿìîâàíà
àêòèâí³ñòü (àêòèâí³ ä³¿, àêòèâíà ïîâåä³íêà, âïëèâ, ïåðåòâîðþþ÷³ òðàíñôîðìàö³¿)
ñóá’ºêòà. ²íàêøå êàæó÷è, ñóá’ºêò ñòàâèòü ïåðåä ñîáîþ ïåâíó ìåòó ³, íàìàãàþ÷èñü
¿¿ äîñÿãíóòè, âíîñèòü ïåâí³ çì³íè ó õàðàêòåðèñòèêè îá’ºêòà. Ç òèìè àáî ³íøèìè
âàð³àö³ÿìè òàêèé ïîãëÿä íå âèêëèêàº îñîáëèâèõ äèñêóñ³é, îòæå, íå ââàæàºìî çà
äîö³ëüíå çóïèíÿòèñÿ íà öüîìó ïèòàíí³ äåòàëüíî. Äåùî ³íøîþ º ñèòóàö³ÿ ³ç ðî-
çóì³ííÿì îá’ºêòà â ïðàâ³. Ó ïðàâíè÷èõ íàóêàõ ñôîðìóâàëîñÿ äåê³ëüêà ï³äõîä³â,
ïðèõèëüíèêè êîæíîãî ç ÿêèõ àêòèâíî îáñòîþþòü âëàñíó ïîçèö³þ ùîäî ñóòíîñò³
öüîãî ôåíîìåíà.

Íàéá³ëüø ïîøèðåíèì, ÿê íàì âèäàºòüñÿ, º ðîçóì³ííÿ îá’ºêòà ÿê ïåâíîãî
âèäó ñóñï³ëüíèõ â³äíîñèí. Ïðàâî ÿê îñîáëèâèé ðåãóëÿòîð ñóñï³ëüíèõ â³äíîñèí
ñïðàâëÿº íà ¿õ âèíèêíåííÿ, ³ñíóâàííÿ òà ïðèïèíåííÿ ³ñòîòíèé âïëèâ, îòæå,
ïîçèö³ÿ, çã³äíî ç ÿêîþ ñàìå ñóñï³ëüí³ â³äíîñèíè º îá’ºêòîì ïðàâà [1, ñ. 285], çäà-
ºòüñÿ íàì ö³ëêîì ëîã³÷íîþ. Ðàçîì ç òèì îá’ºêò ïðàâà íå ìîæíà, íà íàøå ïåðåêî-
íàííÿ, îòîòîæíþâàòè ç îá’ºêòîì çàáåçïå÷åííÿ, ÿêèì, íà íàøó äóìêó, º îá’ºêò
çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè.

²íø³ â÷åí³ ââàæàþòü, ùî îá’ºêòîì º ïåâíå ñóñï³ëüíå áëàãî. ßê ïèøå ç öüîãî
ïðèâîäó Â. ªìºëüÿíîâ, ñüîãîäí³ ó â³ò÷èçíÿí³é íàóö³ êðèì³íàëüíîãî ïðàâà ³ñíóº äâà
ä³àìåòðàëüíî ïðîòèëåæí³ êîíöåïòóàëüí³ ï³äõîäè äî ïðîáëåìè îá’ºêòà. Îäíà êîíöåïö³ÿ
îá’ºêòîì çëî÷èí³â âèçíà÷àº ñóêóïí³ñòü ñóñï³ëüíèõ â³äíîñèí, ³íøà – áëàãà, ö³ííîñò³ òà
³íø³ ñôåðè æèòòºä³ÿëüíîñò³ ëþäåé. Îáèäâ³ êîíöåïö³¿ ìàþòü ñâîº ³ñòîðè÷íå êîð³ííÿ òà
ñó÷àñíèõ ïîñë³äîâíèê³â. Ñàì àâòîð ââàæàº âèçíàííÿ îá’ºêòîì çëî÷èíó ñóñï³ëüíèõ
â³äíîñèí ç ïîçèö³¿ íàóêè íåäîñòàòíüî îá´ðóíòîâàíèì, ç ïîçèö³¿ çàêîíîäàâñòâà – í³÷èì
íå ï³äòâåðäæåíèì, à ç ïîçèö³¿ ïðàêòèêè áîðîòüáè ç³ çëî÷èíí³ñòþ – íåäîö³ëüíèì [2,
ñ. 175]. Óò³ì ñàì àâòîð íå ïîä³ëÿº ³ ï³äõîäó äî ñóòíîñò³ îá’ºêò³â çëî÷èí³â ÿê ïåâíîãî
áëàãà ³ ïðîïîíóº ðîçóì³òè ï³ä âêàçàíèìè îá’ºêòàìè ñôåðè æèòòºä³ÿëüíîñò³ ëþäåé.

Äîñèòü ö³êàâîþ º ïîçèö³ÿ Þ. Æîðíîêóÿ, ÿêèé íà ï³äñòàâ³ àíàë³çó äóìîê ³í-
øèõ â÷åíèõ âèñëîâëþº äóìêó, ùî ï³ä ÷àñ âèçíà÷åííÿ ïîíÿòòÿ îá’ºêòà ñóá’ºêòèâíîãî
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öèâ³ëüíîãî ïðàâà íåîáõ³äíî äîòðèìóâàòèñÿ âèçíà÷åííÿ îá’ºêòà ÿê òîãî, ç ïðèâîäó
÷îãî âèíèêàþòü ïðàâîâ³äíîñèíè. Ç³ çì³ñòîâîãî áîêó, ïèøå àâòîð, ñë³ä âèâ÷àòè
îá’ºêò áóäü-ÿêîãî ñóá’ºêòèâíîãî ïðàâà ÿê îá’ºêò äâîõ âèä³â: áåçïîñåðåäí³é (íàéáëèæ-
÷èé) îá’ºêò – öå íàëåæíà ïîâåä³íêà ñóá’ºêò³â ïðàâîâ³äíîøåííÿ; îïîñåðåäêîâàíèé
(ìàòåð³àëüíèé) îá’ºêò – öå ìàéíîâ³ ³ íåìàéíîâ³ áëàãà, ç ïðèâîäó ÿêèõ ³ âèíèêàþòü
ïðàâîâ³äíîñèíè [3, ñ. 108]. Íàì ³ìïîíóº ìîæëèâ³ñòü ñï³ââ³äíåñòè òàêó ïîçèö³þ ç
ïðàêòè÷íèì àñïåêòîì ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, ó òîìó
÷èñë³ é ó ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè. Íå çàïåðå÷óþ÷è ³ñíóâàííÿ àáñòðàêòíîãî
ñóñï³ëüíîãî áëàãà, ïîâ’ÿçàíîãî ³ç äîñÿãíåííÿì âèñîêîãî ð³âíÿ çàõèùåíîñò³ ³íòåðåñ³â
ëþäèíè, ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, îðãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ òà ³íøèõ
ñóá’ºêò³â â ³íôîðìàö³éí³é ñôåð³, çàóâàæèìî îäíàê, ùî ñâ³òîâà ãëîáàë³çàö³ÿ òà
òðàíñêîðäîíí³ñòü îáóìîâëþþòü øâèäê³ñòü ïîøèðåííÿ ³íôîðìàö³éíèõ çàãðîç,
âïëèâ íà âèíèêíåííÿ ÿêèõ â³ä êîíêðåòíèõ îðãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
ìîæå é íå çàëåæàòè (íàïðèêëàä, ó ñèòóàö³¿ ïîøèðåííÿ øê³äëèâîãî ïðîãðàìíîãî
çàáåçïå÷åííÿ, ðîçðîáëåíîãî â óìîâàõ ìàêñèìàëüíîãî ô³íàíñîâîãî òà òåõíîëîã³÷íîãî
ñïðèÿííÿ íà òåðèòîð³¿ äåðæàâè-àãðåñîðà). Ïðîòå öå íå îçíà÷àº, ùî îðãàíè ïóáë³÷-
íîãî àäì³í³ñòðóâàííÿ ïîçáàâëåí³ ìîæëèâîñò³ âïëèíóòè íà ñòóï³íü íåáåçïå÷íîñò³
âæå ³ñíóþ÷èõ çàãðîç øëÿõîì ñòâîðåííÿ áåçïå÷íèõ àëãîðèòì³â âèêîíàííÿ ñòàíäàðò-
íèõ ïðîôåñ³éíèõ ä³é, ñèñòåìàòè÷íîãî íàâ÷àííÿ ïåðñîíàëó òîùî.

Ï³ä ÷àñ âèçíà÷åííÿ îá’ºêòà çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ó ñôåð³ ïóá-
ë³÷íîãî àäì³í³ñòðóâàííÿ ñë³ä ïàì’ÿòàòè, ùî çàáåçïå÷åííÿ âêàçàíîãî âèäó áåçïå-
êè – öå íå ïðàâî ÿê óí³âåðñàëüíèé ðåãóëÿòîð ³ íå çëî÷èí ÿê îñîáëèâèé äåë³êò,
ïðî îá’ºêòè ÿêèõ éøëîñÿ âèùå. Çàáåçïå÷åííÿ ÿâëÿº ñîáîþ ñïåöèô³÷íèé âèä ñî-
ö³àëüíî¿ ä³ÿëüíîñò³, òîáòî àêòèâíîñò³ ô³çè÷íèõ òà þðèäè÷íèõ îñ³á, ñïðÿìîâàíî¿
íà ïåðåòâîðåííÿ îòî÷óþ÷î¿ ðåàëüíîñò³ ç ìåòîþ äîñÿãíåííÿ ïîñòàâëåíèõ ö³ëåé.
Ãîëîâíå ïèòàííÿ, ÿêå ïðè öüîìó âèíèêàº, – õòî ñàìå ôîðìóëþº ö³ë³ òàêî¿ ä³ÿëüíî-
ñò³? Ç îäíîãî áîêó, áåçóìîâíî, äåðæàâà â îñîá³ ñóá’ºêò³â çàáåçïå÷åííÿ íàö³îíàëüíî¿
áåçïåêè, îäíèì ³ç âèä³â ÿêî¿ º ³íôîðìàö³éíà áåçïåêà. Îäíàê ÿêùî á äåðæàâà âè-
ñòóïàëà îñíîâíèì ñóá’ºêòîì ôîðìóëþâàííÿ ö³ëåé ³íôîðìàö³éíî¿ áåçïåêè, ¿õ âèêî-
íàííÿ òà êîíòðîëþ çà ¿õ äîñÿãíåííÿì, Óêðà¿íà øâèäøå äàâíî á âòðàòèëà ³íôîðìà-
ö³éíèé ñóâåðåí³òåò, îñê³ëüêè 90 % ö³ëåé, çàêëàäåíèõ ó ÷èñëåííèõ äîêòðèíàõ,
êîíöåïö³ÿõ, ñòðàòåã³ÿõ, ïðîãðàìàõ, ïëàíàõ ó ñôåð³ íàö³îíàëüíî¿ áåçïåêè, òðàäèö³éíî
íå âèêîíóþòüñÿ òèìè ñóá’ºêòàìè, íà ÿêèõ òàêå âèêîíàííÿ ïîêëàäåíî. Ïðîòå
áàãàòîìàí³òí³ñòü òà ïëþðàë³çì ñóá’ºêò³â ³íôîðìàö³éíî¿ ä³ÿëüíîñò³, äèíàì³÷íèé
ðîçâèòîê ³íôîðìàö³éíèõ â³äíîñèí, çàëó÷åííÿ äî ñôåðè ³íôîðìàö³éíèõ òåõíîëîã³é
âåëèêî¿ ê³ëüêîñò³ ³íâåñòèö³é îáóìîâëþþòü àâòîíîìí³ñòü âèð³øåííÿ çàâäàííÿ
ïîäîëàííÿ çàãðîç ³íôîðìàö³éí³é áåçïåö³ íåäåðæàâíèìè ñóá’ºêòàìè (ñóá’ºêòàìè
ãîñïîäàðþâàííÿ, ãðîìàäñüêèìè îðãàí³çàö³ÿìè, ÿê³ îòðèìóþòü ãðàíòè äëÿ çä³é-
ñíåííÿ çàõîä³â ç ìåä³àïðîñâ³òè òîùî). Äîëàþ÷è ò³ çàãðîçè ³íôîðìàö³éí³é áåçïåö³,
ÿê³ ñï³ââ³äíîñÿòüñÿ ç ¿õ ñòàòóòíèìè ö³ëÿìè, òàê³ ñóá’ºêòè ñàìîñò³éíî ôîðìóëþþòü
ö³ë³ çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè, ñàìîñò³éíî âèçíà÷àþòü øëÿõè òà êðèòåð³¿
¿õ äîñÿãíåííÿ, ñàìîñò³éíî ô³íàíñóþòü òàêó ä³ÿëüí³ñòü çà ðàõóíîê ñâî¿õ ïðèáóòê³â
àáî ãðàíò³â. Ó ñóêóïíîñò³ òàêà ä³ÿëüí³ñòü ³ñòîòíî çíèæóº ðóéí³âíèé âïëèâ ³íôîðìà-
ö³éíèõ çàãðîç ó äåðæàâ³.
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Öå íå çàïåðå÷óº ö³ííîñò³ ä³ÿëüíîñò³ ó ñôåð³ ³íôîðìàö³éíî¿ áåçïåêè äåÿêèõ
ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Îäíàê îö³íþâàííÿ òàêî¿ ä³ÿëüíîñò³
íàóêîâèìè ìåòîäàìè ó â³äêðèò³é íàóêîâ³é ïåð³îäèö³ íàâðÿä ÷è ìîæëèâå, îñê³ëüêè
âîíà îõîïëþºòüñÿ çàêîíîäàâñòâîì ïðî çàõèñò äåðæàâíî¿ òàºìíèö³ àáî ìàº ïðàâîâèé
ðåæèì ñëóæáîâî¿ ³íôîðìàö³¿ ç îáìåæåíèì äîñòóïîì. Ïðîòå àíàë³ç ³íôîðìàö³¿ ç
â³äêðèòèõ äæåðåë äîçâîëÿº ñòâåðäæóâàòè, ùî ä³ÿëüí³ñòü äåðæàâè ó äîñë³äæóâàí³é
ñôåð³ õàðàêòåðèçóºòüñÿ íåïîñë³äîâí³ñòþ òà õàîòè÷í³ñòþ – òàê, íàïðèêëàä, íà
Ì³í³ñòåðñòâî ³íôîðìàö³éíî¿ ïîë³òèêè Óêðà¿íè Äîêòðèíîþ ³íôîðìàö³éíî¿ áåçïåêè
Óêðà¿íè, çàòâåðäæåíîþ Óêàçîì Ïðåçèäåíòà Óêðà¿íè â³ä 25 ëþòîãî 2017 ðîêó
¹ 47/2017, ïîêëàäàºòüñÿ ôóíêö³ÿ ìîí³òîðèíãó çàãðîç íàö³îíàëüíèì ³íòåðåñàì ³ íà-
ö³îíàëüí³é áåçïåö³ â ³íôîðìàö³éí³é ñôåð³. Âêàçàíå ì³í³ñòåðñòâî áóëî ðåîðãàí³çîâàíå
ç ë³êâ³äàö³ºþ ôóíêö³é òà ïîâíîâàæåíü 2 âåðåñíÿ 2019 ðîêó, à âèêîíàííÿ ôóíêö³¿
ìîí³òîðèíãó ³íôîðìàö³éíèì çàãðîçàì íà íîâîóòâîðåí³ Ì³í³ñòåðñòâî êóëüòóðè,
ìîëîä³ òà ñïîðòó Óêðà¿íè òà Ì³í³ñòåðñòâî öèôðîâî¿ òðàíñôîðìàö³¿ Óêðà¿íè íå
ïîêëàäåíî, ³ òàêèõ ïðèêëàä³â ìîæíà íàâîäèòè ùå áàãàòî (îñîáëèâî ñòîñîâíî áà-
ãàòüîõ öåíòð³â ïðîòèä³¿ ³íôîðìàö³éíèì çàãðîçàì, ïðàâîâèé ñòàòóñ ÿêèõ íå âèçíà-
÷åíî, ä³ÿëüí³ñòü ïðàêòè÷íî íå ô³íàíñóºòüñÿ ³ ÷åðåç äåÿêèé ÷àñ ôàêòè÷íî ïðèïè-
íÿºòüñÿ).

Îòæå, ðîçóì³ííÿ ö³ëåé çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ìàº ñâî¿ â³ä-
ì³ííîñò³ çàëåæíî â³ä ñóá’ºêò³â òàêîãî çàáåçïå÷åííÿ. Íàéëåãøå âèâ÷èòè îñîáëèâîñò³
ö³ëåé äåðæàâíîãî çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè, îñê³ëüêè âîíè çàêð³ï-
ëþþòüñÿ ó â³äïîâ³äíèõ äîêòðèíàõ, ñòðàòåã³ÿõ, ïðîãðàìàõ ³ ïëàíàõ, îäíàê ¿õ âèêîíàí-
íÿ îðãàíàìè ïóáë³÷íî¿ âëàäè ìàº ïåðåâàæíî ôîðìàëüíèé õàðàêòåð. Ñêëàäí³øå
ïðîñòåæèòè îñîáëèâîñò³ ôîðìóëþâàííÿ ö³ëåé çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè
ñóá’ºêòàìè ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, îñê³ëüêè âîíè ìîæóòü áóòè â³äíåñåí³ äî êî-
ìåðö³éíî¿ òàºìíèö³, òà ãðîìàäñüêèìè îðãàí³çàö³ÿìè, îñê³ëüêè âîíè îïðèëþäíþþòü
ðåçóëüòàòè ñâîº¿ ä³ÿëüíîñò³ ïåðåä øèðîêèì çàãàëîì ó äîáðîâ³ëüíîìó ïîðÿäêó.
Îäíàê ó áóäü-ÿêîìó ðàç³ ìîæíà ñòâåðäæóâàòè, ùî ö³ë³ çàáåçïå÷åííÿ ³íôîðìàö³éíî¿
áåçïåêè ìàþòü áàãàòîð³âíåâèé õàðàêòåð, ôîðìóëþþòüñÿ ð³çíèìè ñóá’ºêòàìè, ìî-
æóòü ñóïåðå÷èòè îäíå îäíîìó, ïðè öüîìó ºäèíèé öåíòð óïðàâë³ííÿ, ÿêèé áè
â³äñòåæóâàâ ôîðìóëþâàííÿ ³ äîñÿãíåííÿ òàêèõ ö³ëåé, â³äñóòí³é.

Çà òàêèõ óìîâ êàçàòè ïðî ºäèíèé ³ çàãàëüíîâèçíàíèé ïåðåë³ê áëàã, ÿê³ ñêëà-
äàëè á îá’ºêò ³íôîðìàö³éíî¿ áåçïåêè, áóëî á, íà íàøó äóìêó, íåêîðåêòíèì (òàê,
äëÿ ñóá’ºêò³â ãîñïîäàðþâàííÿ áëàãîì ìîæå ââàæàòèñÿ â³äñóòí³ñòü æîäíîãî âïëèâó
äåðæàâè íà ¿õ âèðîáíè÷³ òà îðãàí³çàö³éíî-óïðàâë³íñüê³ ïðîöåñè, íàòîì³ñòü, äëÿ
îðãàí³â ïóáë³÷íîãî óïðàâë³ííÿ áëàãîì ìîæå ââàæàòèñÿ êîíòðîëü íàä ïîøèðåííÿì
ïåâíèõ âèä³â ³íôîðìàö³¿). Òàêà ñèòóàö³ÿ ïðèòàìàííà íå ëèøå Óêðà¿í³, à é ³íøèì
äåðæàâàì [4].

Çàñëóãîâóº íà óâàãó äóìêà Î. Òèõîìèðîâà, ÿêèé ââàæàº, ùî ³íòåãðóþ÷îþ
îñíîâîþ çì³ñòó ä³ÿëüíîñò³ ³ç çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè º òàê³ ¿¿ åëå-
ìåíòè, ÿê îá’ºêò, ïðåäìåò, ñóá’ºêò, ìåòà, çàñîáè, ìåòîäè, ïðèíöèïè, ðåçóëüòàòè.
Ïðè öüîìó îá’ºêòè íàö³îíàëüíî¿ òà ³íôîðìàö³éíî¿ áåçïåêè, íà éîãî äóìêó, º
ñï³ëüíèìè – îñîáà, ñóñï³ëüñòâî, äåðæàâà; çàãàëüíèìè îá’ºêòàìè äåðæàâíîãî
çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè º ³íôîðìàö³éíà ³íôðàñòðóêòóðà (äåðæàâè,
ñóñï³ëüñòâà) òà ñâ³äîì³ñòü (îñîáè, ñóñï³ëüñòâà) [5, ñ. 191]. Ìè ï³äòðèìóºìî äóìêó
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â÷åíîãî ïðî ìîæëèâ³ñòü âèîêðåìëåííÿ îá’ºêò³â äåðæàâíîãî çàáåçïå÷åííÿ ³íôîð-
ìàö³éíî¿ áåçïåêè. Ðàçîì ç íèìè, ÿê íàì çäàºòüñÿ, ìîæíà âèä³ëèòè ùå îá’ºêòè
ãðîìàäñüêîãî, ìóí³öèïàëüíîãî òà ãîñïîäàðñüêî-ïðàâîâîãî çàáåçïå÷åííÿ ³íôîðìà-
ö³éíî¿ áåçïåêè, êîæåí ç ÿêèõ áóäå ìàòè ñâî¿ îñîáëèâîñò³.

Íà ï³äñòàâ³ çä³éñíåíîãî àíàë³çó ìîæíà çðîáèòè òàê³ âèñíîâêè. Îá’ºêò çà-
áåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ÿâëÿº ñîáîþ ìåòó, ÿêó ñòàâèòü ïåðåä ñîáîþ
ñóá’ºêò ä³ÿëüíîñò³ ó âêàçàí³é ñôåð³ (äåðæàâà òà ¿¿ îðãàíè, îðãàíè ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ, ñóá’ºêòè ãîñïîäàðþâàííÿ, ãðîìàäñüê³ îðãàí³çàö³¿, ïîë³òè÷í³ ïàðò³¿,
ïðîôåñ³éí³ ñï³ëêè, ðåë³ã³éí³ îðãàí³çàö³¿, îêðåì³ ãðîìàäÿíè òîùî). Íàéìåíø åôåê-
òèâíèì ³ç çàíà÷åíèõ ñóá’ºêò³â º äåðæàâà, ùî ïîÿñíþºòüñÿ ÿê òðàäèö³éíîþ äëÿ
óêðà¿íñüêî¿ ðåàëüíîñò³ íåïîñë³äîâí³ñòþ äåðæàâíî¿ ³íôîðìàö³éíî¿ ïîë³òèêè, òàê ³
íàäì³ðíîþ äèíàì³÷í³ñòþ òåõí³÷íèõ, òåõíîëîã³÷íèõ, êàäðîâèõ, îðãàí³çàö³éíèõ òà
³íøèõ ïðîöåñ³â â ³íôîðìàö³éí³é ñôåð³, ùî óòðóäíþº ¿õ öåíòðàë³çîâàíå ðåãóëþâàííÿ.
Îòæå, îá’ºêò çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ áåçïåêè ïîñòàº ÿê ìíîæèíí³ñòü íåóçãîä-
æåíèõ ì³æ ñîáîþ îá’ºêò³â ð³çíî¿ ãåíåçè òà ìàñøòàáó, ñóêóïí³ñòü ÿêèõ ïîðîäæóº
ì³öí³ñòü ïðîòèä³¿ ³íôîðìàö³éíèì ðèçèêàì, êîìïåíñóþ÷è òèì ñàìèì ñëàáê³ñòü
äåðæàâè ó äîñë³äæóâàí³é ñôåð³ ñóñï³ëüíèõ â³äíîñèí. Çâ³äñè âèïëèâàº, ùî çìåíøåí-
íÿ ðóéí³âíîãî âïëèâó ³íôîðìàö³éíèõ çàãðîç ó ñèñòåì³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
ìàº ñâîºþ ïåðåäóìîâîþ ï³äâèùåííÿ â³ëüíî¿ êîíêóðåíö³¿ íà ðèíêó ²Ò-òåõíîëîã³é,
çì³öíåííÿ ³íñòèòóò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, çàáåçïå÷åííÿ äîäåðæàííÿ ïðà-
âîâèõ ïðèïèñ³â ó ä³ÿëüíîñò³ ïàðò³é òà ðåë³ã³éíèõ îðãàí³çàö³é, çá³ëüøåííÿ òðàíñïà-
ðåíòíîñò³ ¿õ ä³ÿëüíîñò³, àêòèâ³çàö³þ öèôðîâî¿ ïðîñâ³òè äëÿ âñ³õ êàòåãîð³é çäîáóâà÷³â
îñâ³òè, ïîäîëàííÿ öèôðîâî¿ íåð³âíîñò³. Ó ïîºäíàíí³ ç ôóíêö³îíóâàííÿì âóçüêî-
ñïåö³àë³çîâàíèõ ï³äðîçä³ë³â ³ç çàáåçïå÷åííÿ ³íôîðìàö³éíî¿ òà ê³áåðáåçïåêè ó
ñòðóêòóð³ äåÿêèõ ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ñåêòîðó áåçïåêè ³ îáîðîíè
öå, íà íàøó äóìêó, çäàòíå çíà÷íî îïòèì³çóâàòè ñèòóàö³þ ³ç ïîäîëàííÿ ðóéí³âíîãî
âïëèâó ³íôîðìàö³éíèõ çàãðîç.
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OBJECT OF ENSURING INFORMATION SECURITY IN THE SPHERE
OF PUBLIC ADMINISTRATION

The purpose of the article is to define the concept and features of the object of
information security in the field of public administration.

The article deals with the peculiarities of understanding the category of “object”
in the legal science. Considered scientific approaches, according to which under the
object of law means social relations, goods and values. Accentuated that security is a
specific type of social activity, that is, the activity of individuals and legal entities
aimed at transforming the surrounding reality to achieve their goals.

Author propose to understand the object of ensuring information security as a
goal set by the subject of activity in this area (the state and its bodies, local authorities,
business entities, public organizations, political parties, trade unions, religious
organizations, individual citizens, etc.).The least effective of these subjects is the
state, which is explained both by the inconsistency of the state information policy,
which is traditional for Ukrainian reality, and by the excessive dynamism of technical,
technological, personnel, organizational and other processes in the information sphere,
which complicates their centralized regulation. It is argued that the object of ensuring
information security acts as a plurality of inconsistent objects of different genesis and
scale, the combination of which gives rise to the strength of countering information
risks, thereby compensating for the weakness of the state in the studied sphere of
public relations. Therefore, it follows that the reduction of the destructive impact of
information threats in the system of public administration is due to the strengthening
of free competition in the market of IT technologies, strengthening of civil society
institutions, enforcement of legal norms in the activities of parties and religious
organizations. The government must take into account the fact that the digital
education of all categories of applicants for education and bridging the digital divide
are becoming more and more transparent. In combination with the functioning of
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highly specialized divisions for information and cyber security in the structure of
some subjects of public administration of the security and defense sector, this, in our
opinion, can significantly optimize the situation with overcoming the destructive
influence of information threats.

Keywords: information security, public administration, information security
object, subjects of information security, information threat, national security.
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ÓÄÊ 344:341ªÑ

Ïîäîéí³öèí Âàëåð³é Ìèõàéëîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, ñòàðøèé íàóêîâèé ñï³âðîá³òíèê 

ÄÍÄ² ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0001-8874-1222

ªÂÐÎÏÅÉÑÜÊÈÉ ÑÎÞÇ ² ÇÀÊÎÍ ÇÁÐÎÉÍÎÃÎ ÊÎÍÔË²ÊÒÓ

Ñòàòòÿ âèñâ³òëþº ïîëîæåííÿ òà ïðèíöèïè ªâðîïåéñüêîãî Ñîþçó ùîäî
Çàêîíó çáðîéíîãî êîíôë³êòó, ÿêèé ìàº äðóãó íàçâó – Ì³æíàðîäíå ãóìàí³òàðíå
ïðàâî àáî Çàêîí â³éíè. Ïðîàíàë³çîâàíî ì³æíàðîäíå çàêîíîäàâñòâî ³ ì³æíàðîäí³
óãîäè ñòîñîâíî çàêîí³â ³ çâè÷à¿â â³éíè òà ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà, ùî
çàñòîñîâóþòüñÿ â ïåð³îä çáðîéíèõ êîíôë³êò³â. Ðîçãëÿíóòî äåÿê³ þðèäè÷í³ àñïåêòè
ä³ÿëüíîñò³ êîìïëåêòóâàííÿ ³ çàñòîñóâàííÿ çáðîéíèõ ñèë òà öèâ³ëüíèõ ñòðóêòóð
ªÑ, ÿê³ áåðóòü ó÷àñòü â îïåðàö³ÿõ ç ï³äòðèìêè ìèðó, ùî ïðîâîäèòü ªÑ äëÿ çàïî-
á³ãàííÿ êîíôë³êòàì òà çì³öíåííÿ ì³æíàðîäíî¿ áåçïåêè.

Êëþ÷îâ³ ñëîâà: ªÑ, Çàêîí çáðîéíîãî êîíôë³êòó, ãóìàí³òàðíå ïðàâî, çáðîéí³
ñèëè ªÑ, äåðæàâè-÷ëåíè ªÑ, áåçïåêîâà ïîë³òèêà.

ªâðîïåéñüêèé Ñîþç (äàë³ – ªÑ) ́ ðóíòóºòüñÿ íà ïðèíöèïàõ ñâîáîäè, äåìîêðà-
ò³¿, ïîâàãè äî ïðàâ ëþäèíè, îñíîâíèõ ñâîáîä, âåðõîâåíñòâà çàêîíó òà äîòðèìàííÿ
Çàêîíó çáðîéíîãî êîíôë³êòó (äàë³ – ÇÇÊ).

Ç îãëÿäó íà ïîøèðåííÿ ä³ÿëüíîñò³ ªÑ ó ãëîáàëüíîìó áåçïåêîâîìó ïðîñòîð³
ïðîïîíóºìî ðîçãëÿíóòè îñíîâí³ ïîëîæåííÿ òà íàïðÿìè ä³ÿëüíîñò³ ªÑ ùîäî Çà-
êîíó çáðîéíîãî êîíôë³êòó.

Çàêîí çáðîéíîãî êîíôë³êòó – öå ïðàâî, ÿêå ðåãóëþº âåäåííÿ â³éíè, òàêîæ
íàçèâàþòü Ì³æíàðîäíèì ãóìàí³òàðíèì ïðàâîì àáî Çàêîíîì â³éíè (äàë³ – ÌÃÏ).
Ì³æíàðîäíå ãóìàí³òàðíå ïðàâî º ãàëóççþ ì³æíàðîäíîãî ïðàâà, ÿêå ïðàãíå îáìåæèòè
íàñë³äêè çáðîéíîãî êîíôë³êòó øëÿõîì çàõèñòó îñ³á, ÿê³ íå áåðóòü ó÷àñòü ó áîéîâèõ
ä³ÿõ, à òàêîæ øëÿõîì îáìåæåííÿ òà ðåãóëþâàííÿ çàñîá³â ³ ìåòîä³â âåäåííÿ â³éíè,
äîñòóïíèõ äëÿ êîìáàòàíò³â. Þðèäè÷íå âèçíà÷åííÿ êîìáàòàíò³â áóëî ñôîðìóëüîâàíî
ó 1907 ðîö³ íà 2-é Ãààçüê³é êîíôåðåíö³¿ â Êîíâåíö³¿ ïðî çàêîíè òà çâè÷à¿ ñóõîïóòíî¿
â³éíè [1].

Ì³æíàðîäíå ãóìàí³òàðíå ïðàâî ´ðóíòóºòüñÿ íà ì³ðêóâàííÿõ ãóìàííîñò³ òà
ïîì’ÿêøåííÿ ëþäñüêèõ ñòðàæäàíü òà âêëþ÷àº íàá³ð ïðàâèë, óñòàíîâëåíèõ äîãîâî-
ðîì àáî çâè÷àºì, ñïðÿìîâàíèìè íà çàõèñò îñ³á òà ìàéíà/îá’ºêò³â, ùî ìîæóòü áóòè
çíèùåíèìè çáðîéíèì êîíôë³êòîì, òà îáìåæóþòü ïðàâà ñòîð³í ó êîíôë³êò³ íà âè-
êîðèñòàííÿ ìåòîä³â òà çàñîá³â âåäåííÿ â³éíè.

Äæåðåëà ì³æíàðîäíîãî ïðàâà âêëþ÷àþòü ì³æíàðîäí³ óãîäè (Æåíåâñüê³
êîíâåíö³¿ ³ äîäàòêîâ³ ïðîòîêîëè äî íèõ – öå îñíîâîïîëîæí³ áàãàòîñòîðîíí³ óãîäè
ó ñôåð³ çàêîí³â ³ çâè÷à¿â â³éíè òà ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà, ùî çàñòîñî-
âóþòüñÿ â ïåð³îä çáðîéíèõ êîíôë³êò³â), ì³æíàðîäíå çâè÷àºâå ïðàâî, çàãàëüí³
ïðèíöèïè äåðæàâ òà ïðåöåäåíòíå ïðàâî. Ö³ óãîäè âèçíà÷àþòü ïîâåä³íêó ³ îáîâ’ÿçêè
âîþþ÷èõ òà íåéòðàëüíèõ êðà¿í, à òàêîæ îñ³á, ùî áåðóòü ó÷àñòü ó çáðîéíîìó
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êîíôë³êò³, ïî â³äíîøåííþ îäèí äî îäíîãî ³ äî îñ³á, ùî çàõèùàþòüñÿ, çàçâè÷àé
ìàþ÷è íà óâàç³ òèõ, õòî íå º êîìáàòàíòîì. Òàêîæ ö³ óãîäè ïîêëèêàí³ âð³âíîâàæèòè
ãóìàí³òàðí³ ³íòåðåñè òà â³éñüêîâó íåîáõ³äí³ñòü ³ ï³äêîðÿþòü çáðîéíèé êîíôë³êò
âåðõîâåíñòâó çàêîíó, îáìåæóþ÷è éîãî ðóéí³âíèé åôåêò ³ ïîì’ÿêøóþ÷è ëþäñüê³
ñòðàæäàííÿ [2].

Íà îäíîìó ³ç îô³ö³éíèõ ñàéò³â ªÑ – “Ïîðòàë Áþðî ïóáë³êàö³é ÅÑ” âèêëàäåíà
îô³ö³éíà ïîçèö³ÿ ªÑ ñòîñîâíî êåð³âíèõ ïðèíöèï³â ªÑ ùîäî ñïðèÿííÿ ì³æíàðîä-
íîìó ãóìàí³òàðíîìó ïðàâó, ó Ñòàòò³ 3 Äîãîâîðó ïðî ôóíêö³îíóâàííÿ ªâðîïåéñüêîãî
Ñîþçó (Treaty on the Functioning of the European Union, TEU) çàçíà÷åíî, ùî ÌÃÏ
çàñòîñîâóºòüñÿ äî:

  çáðîéíèõ êîíôë³êò³â, ÿê³ â³äáóâàþòüñÿ ì³æ êðà¿íàìè ÷è âñåðåäèí³ îäí³º¿
êðà¿íè ³ íåçàëåæíî â³ä ïîõîäæåííÿ êîíôë³êòó. Îäíàê ì³æíàðîäí³ çáðîéí³ êîíô-
ë³êòè òà âíóòð³øí³ çáðîéí³ êîíôë³êòè ðåãóëþþòüñÿ ð³çíèìè ïðàâîâèìè ðåæèìàìè;

 îêóïàö³¿ òåðèòîð³é, ïîâ’ÿçàíèõ ³ç çáðîéíèìè êîíôë³êòàìè.
Êð³ì òîãî, ì³æíàðîäí³ çàêîíè ïðî ïðàâà ëþäèíè ìîæóòü çàñòîñîâóâàòèñü ÿê

ó ìèðíèé ÷àñ, òàê ³ ï³ä ÷àñ â³éíè. Âîíè äîïîâíþþòü ÌÃÏ [3].
Ùîá äîçâîëèòè ªÑ ïîâí³ñòþ âçÿòè íà ñåáå ñâî¿ îáîâ’ÿçêè ùîäî âðåãóëþâàííÿ

êðèç ³ ä³ÿòè ÿê ãëîáàëüíèé ä³ÿ÷ áåçïåêè, äåðæàâè-÷ëåíè ªÑ âèð³øèëè ñòâîðèòè
ïîñò³éí³ ïîë³òè÷í³, â³éñüêîâ³ òà öèâ³ëüí³ ñòðóêòóðè. 26 ëþòîãî 2001 ðîö³ ñòâîðåíî
â³éñüêîâ³ ñòðóêòóðè ªÑ (àíãë. military structures of the European Union), ÿê³
âêëþ÷àþòü ð³çí³ ìåõàí³çìè ñï³âðîá³òíèöòâà, ñòâîðåí³ ì³æ çáðîéíèìè ñèëàìè
äåðæàâ-÷ëåí³â ªÑ ÿê íà ì³æóðÿäîâîìó ð³âí³, òàê ³ â ìåæàõ ³íñòèòóö³éíî¿ ñòðóêòóðè
ªâðîñîþçó – Çàãàëüíî¿ ïîë³òèêè áåçïåêè ³ îáîðîíè, ùî äîçâîëÿº ªÑ â³ä³ãðàâàòè
ïðîâ³äíó ðîëü â îïåðàö³ÿõ ³ç ï³äòðèìêè ìèðó, çàïîá³ãàíí³ êîíôë³êòàì òà çì³öíåííÿ
ì³æíàðîäíî¿ áåçïåêè. Öå íåâ³ä’ºìíà ÷àñòèíà âñåîñÿæíîãî ï³äõîäó ªÑ äî êðèçîâîãî
ðåãóëþâàííÿ, ùî ñïèðàºòüñÿ íà öèâ³ëüí³ òà â³éñüêîâ³ ðåñóðñè (àíãë. The Common
Security and Defence Policy, äàë³ – CSDP) [4].

Ó ìåæàõ Çàãàëüíî¿ çîâí³øíüî¿ òà áåçïåêîâî¿ ïîë³òèêè, ÿêà áóëà âïåðøå
ñòâîðåíà â 1993 ðîö³ â³äïîâ³äíî äî Ìààñòðèõòñüêîãî äîãîâîðó, ï³äõ³ä ªÑ äî êðè-
çîâîãî ðåãóëþâàííÿ ïîñèëèâñÿ ïîñòóïîâî ê³ëüêîìà äîãîâîðàìè, çîêðåìà Ë³ñàáîíñü-
êèì äîãîâîðîì (Ðîçä³ë V Äîãîâîðó ïðî ªâðîïåéñüêèé Ñîþç). Ç ìîìåíòó íàáóòòÿ
÷èííîñò³ Ë³ñàáîíñüêîãî äîãîâîðó ó ãðóäí³ 2009 ðîêó ªÑ ìàº ñòàòóñ þðèäè÷íî¿
îñîáè (òîáòî â³í ìîæå ï³äïèñóâàòè ì³æíàðîäí³ äîãîâîðè) (àíãë. Common Foreign
and Security Policy, äàë³ – CFSP) [5].

Ïðîáëåìàìè òà âèêëèêàìè, ÿê³ ñòîÿòü ïåðåä CSDP ³ CFSP, çàéìàºòüñÿ Êî-
ì³òåò ç ïîë³òèêè òà áåçïåêè. Äî éîãî ñêëàäó âõîäÿòü ïðåäñòàâíèêè 28 êðà¿í ªÑ.
Êîì³òåò ³ç ïîë³òèêè òà áåçïåêè – öå êîì³òåò Ðàäè ªÑ, ÿêèé çàéìàºòüñÿ ñï³ëüíîþ
çîâí³øíüîþ ïîë³òèêîþ òà ïîë³òèêîþ áåçïåêè, çãàäàíîþ ó ñòàòò³ 38 Äîãîâîðó ïðî
ªÑ. Äî êîìïåòåíö³¿ çàçíà÷åíîãî Êîì³òåòó âõîäèòü:

 ñë³äêóâàííÿ çà ì³æíàðîäíîþ ñèòóàö³ºþ â îáëàñòÿõ, ùî îõîïëþþòüñÿ CFSP;
 ðîáèòè ñâ³é âíåñîê ó âèçíà÷åííÿ ïîë³òèêè;
 êîíòðîëþâàòè ðåàë³çàö³þ ïîë³òèêè áåç øêîäè äëÿ ïîâíîâàæåíü Âåðõîâíîãî

ïðåäñòàâíèêà ªÑ ³ç çàêîðäîííèõ ñïðàâ òà ïîë³òèêè áåçïåêè.
Ï³ä â³äïîâ³äàëüí³ñòþ Ðàäè ªÑ òà Âèñîêîãî ïðåäñòàâíèêà Êîì³òåòó çä³éñíþº

ïîë³òè÷íèé êîíòðîëü òà ñòðàòåã³÷íå êåð³âíèöòâî îïåðàö³ÿìè ùîäî âðåãóëþâàííÿ
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êðèç. Òàêèì ÷èíîì, â³í ìîæå áóòè óïîâíîâàæåíèé ïðèéìàòè ð³øåííÿ ïðî ïî-
ë³òè÷íèé êîíòðîëü òà ñòðàòåã³÷íèé íàïðÿì îïåðàö³¿. Éîìó äîïîìàãàþòü Â³éñüêîâî-
ïîë³òè÷íà ãðóïà, Êîì³òåò ³ç öèâ³ëüíèõ àñïåêò³â óïðàâë³ííÿ êðèçàìè, à òàêîæ
Â³éñüêîâèé êîì³òåò òà Â³éñüêîâèé øòàá [6].

ª äâ³ êàòåãîð³¿ áàãàòîíàö³îíàëüíèõ ñèë ªÑ: ò³, ÿê³ ñòâîðåí³ íà ì³æóðÿäîâîìó
ð³âí³ òà íàäàí³ CSDP, â³äïîâ³äíî äî ñòàòò³ 42.3 Äîãîâîðó ïðî ôóíêö³îíóâàííÿ
ªâðîïåéñüêîãî Ñîþçó, òàê³ ÿê ªâðîêîðïóñ (àíãë. “Eurocorps” – òàêòè÷íå îá’ºäíàííÿ
çáðîéíèõ ñèë äåðæàâ ªÑ), ³ áîéîâ³ ãðóïè (áîéîâ³ ãðóïè º îñíîâîþ ªâðîïåéñüêèõ
ñèë øâèäêîãî ðåàãóâàííÿ, ñòâîðåí³ íà ð³âí³ ªÑ). Áîéîâ³ ãðóïè ìàþòü äîòðèìóâàòèñÿ
âèìîã CSDP ³ óòðèìóâàòèñÿ íà âíåñêè êîàë³ö³¿ äåðæàâ-÷ëåí³â. Êîæíà ç â³ñ³ìíàäöÿòè
áîéîâèõ ãðóï ñêëàäàºòüñÿ ç ï³äðîçä³ëó ÷èñåëüí³ñòþ áëèçüêîþ äî áàòàëüéîíó
(1500 â³éñüêîâîñëóæáîâö³â), ïîñèëåíèõ åëåìåíòàìè áîéîâî¿ ï³äòðèìêè.

Áîéîâ³ ãðóïè àêòèâíî ÷åðãóþòü, òàê ùî äâ³ ãðóïè çàâæäè ãîòîâ³ äî íåãàéíîãî
ðîçãîðòàííÿ. Áîéîâ³ ãðóïè âèéøëè íà ïîâíó îïåðàòèâíó ñïðîìîæí³ñòü 1 ñ³÷íÿ
2007 ðîêó, õî÷à ñòàíîì íà ëèñòîïàä 2018 ðîêó âîíè ùå íå ìàëè æîäíèõ â³éñüêîâèõ
ä³é. Âèõîäÿ÷è ç ³ñíóþ÷èõ ñïåö³àëüíèõ ì³ñ³é ªÑ, äåõòî îïèñàâ ¿õ ÿê íîâó “ïîñò³éíó
àðì³þ” äëÿ ªâðîïè [7].

Çâàæàþ÷è íà ð³çí³ ì³æíàðîäí³ äîãîâîðè, ÿê³ ï³äïèñàëè äåÿê³ êðà¿íè ç ªÑ
ùîäî ÇÇÊ, òà âðàõîâóþ÷è íîðìè ì³æíàðîäíîãî çâè÷àºâîãî ïðàâà, ªÑ ³ éîãî äåð-
æàâè-÷ëåíè ïîãîäæóþòüñÿ ç òèì, ùî ÿêùî çáðîéí³ ñèëè ï³ä êåð³âíèöòâîì ªÑ
ñòàíóòü ñòîðîíîþ çáðîéíîãî êîíôë³êòó, ÇÇÊ áåçïîñåðåäíüî ³ ïîâí³ñòþ çàñòîñîâó-
âàòèìåòüñÿ äî íèõ. Öå, çîêðåìà, áóëî â³äîáðàæåíî â Äåêëàðàö³¿, ï³äïèñàí³é â
ì. Ñàëàìàíêà, ²ñïàí³ÿ, ÿêà ïåðåäáà÷àëà, ùî “…äîòðèìàííÿ ì³æíàðîäíîãî
ãóìàí³òàðíîãî ïðàâà º àêòóàëüíèì â îïåðàö³ÿõ ï³ä êåð³âíèöòâîì ªÑ, êîëè ñèòóàö³ÿ,
â ÿê³é âîíè ä³þòü, º çáðîéíèì êîíôë³êòîì” [8, ñ. 639].

Îäíàê, âðàõîâóþ÷è, ùî ëèøå äåÿê³ â³éñüêîâ³ îïåðàö³¿ ªÑ ïåðåäáà÷àþòü
âèêîðèñòàííÿ çáðîéíî¿ ñèëè â ÿêîñò³ êîìáàòàíò³â, ÇÇÊ, éìîâ³ðíî, áóäå çàñòîñîâàíî
ëèøå â îêðåìèõ îïåðàö³ÿõ ªÑ. Òîìó ïîë³òèêà ªÑ ïîëÿãàº â òîìó, ùî ÇÇÊ
íåîáîâ’ÿçêîâî çàñòîñîâóºòüñÿ äî âñ³õ îïåðàö³é ªÑ, íàâ³òü ÿêùî öå íå ñòîñóºòüñÿ
çáðîéíèõ ñèë ï³ä êåð³âíèöòâîì ªÑ, âîíî ìîæå ìàòè çíà÷åííÿ äëÿ â³äíîñèí ì³æ
ñòîðîíàìè êîíôë³êòó.

Êð³ì òîãî, ªÑ òà éîãî äåðæàâè ïîâí³ñòþ óñâ³äîìëþþòü ïîòåíö³éí³ çîáîâ’ÿ-
çàííÿ çáðîéíèõ ñèë ï³ä êåð³âíèöòâîì ªÑ ó ìåæàõ ÇÇÊ, çîêðåìà, êîëè ñèòóàö³ÿ
çàãîñòðþºòüñÿ.

Àëå ìîæåìî ñêàçàòè, ùî íàðàç³ ñèëè ï³ä êåð³âíèöòâîì ªÑ íå áðàëè ó÷àñòü
ó áîéîâèõ ä³ÿõ ÿê ñòîðîíà çáðîéíîãî êîíôë³êòó ó â³éñüêîâèõ îïåðàö³ÿõ ªÑ. Õî÷à
ÇÇÊ ì³ã ñòàòè çàñòîñîâíèì, ÿêáè ñèòóàö³ÿ çàãîñòðèëàñÿ â äåÿêèõ îïåðàö³ÿõ, íà-
ïðèêëàä, â îïåðàö³¿ ï³ä íàçâîþ “Àðòåì³äà” [9]. “Àðòåì³äà” ââàæàºòüñÿ ïåðøîþ
â³éñüêîâîþ îïåðàö³ºþ ï³ä ïðîâîäîì ªÑ ³ ïåðøîþ àâòîíîìíîþ îïåðàö³ºþ ªÑ, à
òàêîæ ïåðøîþ ì³ñ³ºþ øâèäêîãî ðåàãóâàííÿ ªÑ çà ìåæàìè ªâðîïè, ÿêà ïðîâîäèëîñü
ó Ðåñïóáë³ö³ ×àä òà Öåíòðàëüíîàôðèêàíñüê³é Ðåñïóáë³ö³ [10].

Ïîä³áíî äî ñèòóàö³¿ â Àëüÿíñ³, íå âñ³ êðà¿íè-÷ëåíè ªÑ ìàþòü îäíàêîâ³ äîãî-
â³ðí³ çîáîâ’ÿçàííÿ ñòîñîâíî ÇÇÊ ³ ìîæóòü ïî-ð³çíîìó òëóìà÷èòè ö³ ñï³ëüí³ çîáîâ’ÿ-
çàííÿ. Íà ùàñòÿ, äåÿê³ ôàêòîðè ïîì’ÿêøóþòü ïîòåíö³éí³ òðóäíîù³, ùî âèíèêàþòü
ó çâ’ÿçêó ç öèì. Ïî-ïåðøå, äîãîâ³ðí³ çîáîâ’ÿçàííÿ äåðæàâ-÷ëåí³â ó ìåæàõ ÇÇÊ
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çá³ãàþòüñÿ. Çîêðåìà, óñ³ 28 äåðæàâ-÷ëåí³â ªÑ º ó÷àñíèêàìè Æåíåâñüêèõ êîíâåíö³é
1949 ðîêó [11], äâîõ Äîäàòêîâèõ ïðîòîêîë³â äî íèõ 1977 ðîêó [12], Ðèìñüêîãî
Ñòàòóòó ÌÊÑ (àíãë. International Criminal Court, ICC) – óñòàíîâ÷îãî äîêóìåíòà
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó (ïðèì. – óñòàíîâ÷èé äîêóìåíò, íà îñíîâ³
ÿêîãî ä³º Ì³æíàðîäíèé êðèì³íàëüíèé ñóä), òàêîæ ªÑ âèçíàº âàæëèâ³ñòü Ì³æíà-
ðîäíîãî êðèì³íàëüíîãî ñóäó ÿê ãàðàíò³¿ äîòðèìàííÿ ïðàâ òà ñâîáîä ëþäèíè.

ÌÊÑ ðîçïî÷àâ ñâîþ ä³ÿëüí³ñòü 1 ëèïíÿ 2002 ðîêó ï³ñëÿ íàáóòòÿ ÷èííîñò³
Ðèìñüêèì ñòàòóòîì, áàãàòîñòîðîíí³ì äîãîâîðîì, ÿêèé ñëóãóº îñíîâíèì ³ êåð³âíèì
äîêóìåíòîì ñóäó. Äåðæàâè, ÿê³ ñòàþòü ó÷àñíèêàìè Ðèìñüêîãî ñòàòóòó, ñòàþòü
÷ëåíàìè ÌÊÑ, âèñòóïàþ÷è â Àñàìáëå¿ äåðæàâ-ó÷àñíèöü, ÿêà êåðóº ñóäîì. Ñòàíîì
íà ãðóäåíü 2020 ðîêó íàë³÷óºòüñÿ 123 äåðæàâè-÷ëåíè ÌÊÑ; 42 äåðæàâè íå ï³äïèñàëè
òà íå ñòàëè ó÷àñíèêàìè Ðèìñüêîãî ñòàòóòó [13], Êîíâåíö³¿ 1980 ðîêó ïðî ïåâí³
âèäè çâè÷àéíî¿ çáðî¿ [14], à òàêîæ Êîíâåíö³¿ ïðî õ³ì³÷íó çáðîþ 1993 ðîêó [15].
Òèì íå ìåíø, ÿêùî ïîãëÿíóòè íà âåñü ñïåêòð äîãîâîð³â ÇÇÊ, âñå ùå íàÿâí³ äåÿê³
ðîçá³æíîñò³.

Êð³ì òîãî, ìàºìî çàçíà÷èòè, ùî çàñòåðåæåííÿ (òîáòî êîëè äåðæàâè-÷ëåíè
ªÑ íå ïîâí³ñòþ ïðèºäíàëèñÿ äî äîãîâîð³â) òÿãíóòü çà ñîáîþ ðîçá³æíîñò³, íàâ³òü
ÿêùî äîãîâîðè ðàòèô³êîâàí³ âñ³ìà äåðæàâàìè-÷ëåíàìè ªÑ. Òàêîæ âèá³ð ïîë³òèêè
ªÑ ìîæå ïîñèëèòè ð³çí³ ïðàâîâ³ ïîãëÿäè.

Íàïðèêëàä, ó ìåæàõ CSDP íàìàãàþòüñÿ äîñÿãòè ñï³ëüíîãî ïîãëÿäó íà äåÿê³
ìîìåíòè, ïðèíàéìí³ â ïèòàííÿõ ïîë³òèêè. Ùîá ñïðèÿòè öüîìó, ðîáî÷à ãðóïà
Â³éñüêîâîãî êîì³òåòó ªÑ ìîæå çóñòð³÷àòèñÿ ó ôîðìàò³, ï³äêð³ïëåíîìó åêñïåðòàìè
ç ïðàâà, ÿêùî öå íåîáõ³äíî (íàïðèêëàä, êîëè ðîçãëÿäàºòüñÿ êîíöåïö³ÿ âèêîðèñòàí-
íÿ â³éñüêîâî¿ ñèëè ªÑ). ²íøèì ïðèêëàäîì º òå, ùî Ô³íëÿíä³ÿ âèçíàëà, ùî ¿¿
çáðîéí³ ñèëè íå âèêîðèñòîâóâàòèìóòü ïðîòèï³õîòí³ ì³íè â îïåðàö³ÿõ CSDP, õî÷à
Ô³íëÿíä³ÿ íå ìàº æîäíèõ çîáîâ’ÿçàíü ùîäî äîãîâîðó ÇÇÊ. À òàêîæ äëÿ êîíêðåòíèõ
îïåðàö³é çàâæäè ³ñíóº ñèëüíèé êîëåêòèâíèé âèì³ð ó âèãëÿä³ ñï³ëüíîãî ð³øåííÿ
Ðàäè ªÑ, ïëàíó îïåðàö³¿ òà ïðàâèë çàñòîñóâàííÿ.

Êîëè ÇÇÊ íå çàñòîñîâóºòüñÿ, ªÑ ïåðåäóñ³ì äèâèòüñÿ íà ïðàâà ëþäèíè ÿê íà
â³äïîâ³äíèé ñòàíäàðò äëÿ ïðîâåäåííÿ îïåðàö³é ªÑ (öå íå îçíà÷àº, ùî ïðàâà ëþ-
äèíè íå ìàþòü çíà÷åííÿ, êîëè ÇÇÊ çàñòîñîâóºòüñÿ).

Çðîçóì³ëî, ùî çàñòîñóâàííÿ ïðàâ ëþäèíè ÿê çàêîíó çàëèøàºòüñÿ äèñêóñ³éíèì
ó äåÿêèõ àñïåêòàõ, ÿê åêñòåðèòîð³àëüíå çàñòîñóâàííÿ ªâðîïåéñüêî¿ êîíâåíö³¿ ç
ïðàâ ëþäèíè, ïèòàííÿ â³äñòóïó ï³ä ÷àñ íàäçâè÷àéíèõ ñèòóàö³é òà éîãî çàñòîñóâàííÿ
äî ìèðîòâîð÷èõ îïåðàö³é, â³äíîñèí ì³æ ëþäüìè [16].

Òèì íå ìåíø, ïðèíàéìí³, ç ïîãëÿäó ïîë³òèêè òà ïðàêòèêè, ïðàâà ëþäèíè
ìàþòü âàæëèâå çíà÷åííÿ â ä³ÿëüíîñò³ ªÑ. Êð³ì òîãî, çã³äíî ç³ ñòàòòåþ 6 Ë³ñàáîíñü-
êîãî äîãîâîðó, ªÑ “âèçíàº ïðàâà, ñâîáîäè òà ïðèíöèïè, âèêëàäåí³ â Õàðò³¿ ªÑ
ïðî îñíîâí³ ïðàâà â³ä 7 ãðóäíÿ 2000 ðîêó, àäàïòîâàíî¿ â Ñòðàñáóðç³ 12 ãðóäíÿ
2007 ðîêó, ìàòè òàêó æ þðèäè÷íó ö³íí³ñòü, ùî é Äîãîâîðè”, â³í çâ’ÿçàíèé ïðàâàìè
ëþäèíè ÿê çàãàëüíèìè ïðèíöèïàìè ïðàâà ªÑ [17].

Ìàºìî çàçíà÷èòè, ùî ãîëîâíîþ ì³ñ³ºþ ªÑ º ïèòàííÿ âåðõîâåíñòâà çàêîíó ³
íåîáõ³äí³ñòü çàáåçïå÷åííÿ ä³ÿëüíîñò³, ÿêà á â³äïîâ³äàëà ì³æíàðîäíèì ñòàíäàðòàì,
ùî ñòîñóþòüñÿ ïðàâ ëþäèíè òà ãåíäåðíî¿ ³íòåãðàö³¿, à òàêîæ îáìåæåííÿ òà ðåãó-
ëþâàííÿ çàñîá³â ³ ìåòîä³â âåäåííÿ â³éíè.
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The article highlights some of the provisions and principles of the European
Union (hereinafter – the EU) on the Law of Armed Conflict, which is otherwise
known as International Humanitarian Law or the Law of War. The analysis of
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international law, as well as international agreements on laws and customs of war and
international humanitarian law, which include sources of international law and
international agreements such as the Geneva Conventions and their Additional Protocols,
as well as multilateral agreements on laws and customs of war.

These agreements define the conduct and responsibilities of the warring parties
and neutral states, as well as those involved in armed conflict, in relation to each other
and to those in need of protection, usually by non-combatants. Some legal aspects of
the activities, recruitment, formation and use of the EU armed forces, as well as EU
civilian structures involved in peacekeeping and security operations conducted by the
EU for, conflict prevention and strengthening international security are discussed.

Considered the functions, responsibilities and tasks of the following EU structures:
The Common Security and Defense Policy, CSDP and Common Foreign and Security
Policy, CFSP, as well as the problems facing these units. The Political and Security
Committee manages these structures. It also lists some issues that fall within the
remit of the EU’s Political and Security Committee.

The article notes that reservations (i.e., when EU member-states have not fully
acceded to treaties) entail disagreements, including disagreements even when treaties
ratified by all EU member-states.  Moreover, divergent legal views can reinforce the
EU’s policy choices.

The CSDP, for example, tries to reach a common view on certain points, at least
on policy issues. To help this, an EU Military Committee working group can meet
in a format backed up by legal experts, if necessary (e.g., when considering the
concept of the use of EU military force).

It was concluded, that the main mission of the EU is the rule of law and the
need to ensure activities that meet international standards related to human rights
and gender integration, as well as limiting and regulating the means and methods of
warfare.

Keywords: EU, Law of Armed Conflict, humanitarian law, EU armed forces,
EU member states, security policy.
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ÓÄÊ 347.73

Ñìåðíèöüêèé Äåì’ÿí Â³êòîðîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ñòàðøèé äîñë³äíèê,

çàñòóïíèê äèðåêòîðà ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0001-6066-0324

ÏÐÀÂÎÂ² ÇÀÑÀÄÈ Ô²ÍÀÍÑÎÂÎÃÎ ÇÀÁÅÇÏÅ×ÅÍÍß
ÑÔÅÐÈ ÒÅÕÍ²×ÍÎÃÎ ÐÅÃÓËÞÂÀÍÍß

Ó ñòàòò³ ðîçãëÿíóòî ïðàâîâ³ çàñàäè ô³íàíñîâîãî çàáåçïå÷åííÿ ñôåðè òåõ-
í³÷íîãî ðåãóëþâàííÿ. Âèçíà÷åíî, ùî ïåðåâàæíîþ ÷àñòêîþ êîøò³â ó ô³íàíñóâàíí³
ñôåðè òåõí³÷íîãî ðåãóëþâàííÿ º êîøòè Äåðæàâíîãî áþäæåòó Óêðà¿íè, ÿê³ âèòðà-
÷àþòüñÿ íà ä³ÿëüí³ñòü îðãàí³â âèêîíàâ÷î¿ âëàäè òà äåðæàâíèõ óñòàíîâ ó ö³é
ñôåð³, ñòâîðåííÿ íîðìàòèâíî-ïðàâîâèõ òà íîðìàòèâíèõ äîêóìåíò³â ùîäî çàáåçïå-
÷åííÿ áåçïå÷íîñò³ òà ÿêîñò³ ïðîäóêö³¿, ñïîñîá³â âèðîáíèöòâà, ¿õ åêîëîã³÷íîñò³,
ìåòðîëîã³÷íîãî çàáåçïå÷åííÿ òîùî. Âëàñí³ êîøòè ñóá’ºêò³â ãîñïîäàðþâàííÿ ïåðå-
âàæíî âèòðà÷àþòüñÿ íà îïëàòó íàäàíèõ çà äîãîâîðàìè ïîñëóã ùîäî ïðîâåäåííÿ
îáîâ’ÿçêîâî¿ òà äîáðîâ³ëüíî¿ îö³íêè â³äïîâ³äíîñò³, ñåðòèô³êàö³¿ ïðîäóêö³¿, à òàêîæ
ñòâîðåííÿ íîðìàòèâíèõ äîêóìåíò³â ³ íàäàííÿ ìåòðîëîã³÷íèõ ïîñëóã.

Êëþ÷îâ³ ñëîâà: òåõí³÷íå ðåãóëþâàííÿ, ô³íàíñîâå çàáåçïå÷åííÿ, íàö³îíàëüí³
ñòàíäàðòè, êîäåêñè óñòàëåíî¿ ïðàêòèêè, ìåòðîëîã³÷íà ñèñòåìà.

Çã³äíî ç³ ñò. 1 Çàêîíó Óêðà¿íè “Ïðî òåõí³÷í³ ðåãëàìåíòè òà îö³íêó â³äïî-
â³äíîñò³”, òåõí³÷íå ðåãóëþâàííÿ – öå ïðàâîâå ðåãóëþâàííÿ â³äíîñèí ó ñôåð³ âè-
çíà÷åííÿ òà âèêîíàííÿ îáîâ’ÿçêîâèõ âèìîã äî õàðàêòåðèñòèê ïðîäóêö³¿ àáî ïîâ’ÿ-
çàíèõ ç íèìè ïðîöåñ³â òà ìåòîä³â âèðîáíèöòâà, à òàêîæ ïåðåâ³ðêè ¿õ äîäåðæàííÿ
øëÿõîì îö³íêè â³äïîâ³äíîñò³ òà/àáî äåðæàâíîãî ðèíêîâîãî íàãëÿäó ³ êîíòðîëþ
íåõàð÷îâî¿ ïðîäóêö³¿ ÷è ³íøèõ âèä³â äåðæàâíîãî íàãëÿäó (êîíòðîëþ) [1].

Äî ñóá’ºêòíîãî ñêëàäó, ùî çä³éñíþº ä³ÿëüí³ñòü ó ñôåð³ òåõí³÷íîãî ðåãóëþâàí-
íÿ, ìîæíà â³äíåñòè, â³äïîâ³äíî äî Çàêîíó [1], öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëà-
äè, ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ,
öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³
òåõí³÷íîãî ðåãóëþâàííÿ, ³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, Ñëóæáó áåçïåêè
Óêðà¿íè òà â³äïîâ³äí³ äåðæàâí³ îðãàíè, ÿê³ â ìåæàõ ñâîº¿ êîìïåòåíö³¿ áåðóòü
ó÷àñòü ó òåõí³÷íîìó ðåãóëþâàíí³.

Êð³ì âèçíà÷åíèõ Çàêîíîì Óêðà¿íè “Ïðî òåõí³÷í³ ðåãëàìåíòè òà îö³íêó
â³äïîâ³äíîñò³” [1] ñóá’ºêò³â ñôåðè òåõí³÷íîãî ðåãóëþâàííÿ, äî çàçíà÷åíèõ ñóá’ºêò³â,
íà íàøó äóìêó, ñë³ä â³äíåñòè òàêîæ ñóá’ºêò³â, âèçíà÷åíèõ Çàêîíîì Óêðà¿íè “Ïðî
ñòàíäàðòèçàö³þ” [2] – öå öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè, ùî çàáåçïå÷óº
ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ ñòàíäàðòèçàö³¿, öåíòðàëüíèé îðãàí âèêî-
íàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³ ñòàíäàðòèçàö³¿, íàö³îíàëüíèé
îðãàí ñòàíäàðòèçàö³¿, ôóíêö³¿ ÿêîãî âèêîíóº äåðæàâíå ï³äïðèºìñòâî, ï³äïðèºìñòâà,
óñòàíîâè òà îðãàí³çàö³¿, ùî çä³éñíþþòü ñòàíäàðòèçàö³þ.
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Âèçíà÷åí³ ñóá’ºêòè çàáåçïå÷óþòü íîðìàòèâíî-ïðàâîâå ðåãóëþâàííÿ ñôåðè
òåõí³÷íîãî ðåãóëþâàííÿ, âèçíà÷åííÿ ïð³îðèòåòíèõ íàïðÿì³â ðîçâèòêó, ³íôîðìó-
âàííÿ òà íàäàííÿ ðîç’ÿñíåíü ùîäî ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ó âèçíà÷åí³é
ñôåð³, ðîçðîáêó òà ïîãîäæåííÿ â³äïîâ³äíèõ ïðîãðàì òà ïëàí³â, ³íø³ ïîâíîâàæåííÿ
çã³äíî ³ç çàêîíîäàâñòâîì [2].

Öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, äåðæàâí³ óñòàíîâè òà ï³äïðèºìñòâà
ô³íàíñóþòüñÿ çà ðàõóíîê äåðæàâíîãî áþäæåòó. Îòæå, ³ ä³ÿëüí³ñòü ó ñôåð³ òåõí³÷íîãî
ðåãóëþâàííÿ ïåðåâàæíî ô³íàíñóºòüñÿ çà ðàõóíîê äåðæàâíîãî áþäæåòó, â òîìó
÷èñë³ ðîçðîáêà òåõí³÷íèõ ðåãëàìåíò³â ÿê îñíîâíîãî âèäó íîðìàòèâíî-ïðàâîâèõ
àêò³â, ùî ðåãóëþþòü ïðàâîâ³ â³äíîñèíè ó âèçíà÷åí³é ñôåð³.

Òåõí³÷íèé ðåãëàìåíò, çã³äíî ³ç Çàêîíîì Óêðà¿íè “Ïðî òåõí³÷í³ ðåãëàìåíòè
òà îö³íêó â³äïîâ³äíîñò³”, – öå íîðìàòèâíî-ïðàâîâèé àêò, ó ÿêîìó âèçíà÷åíî õà-
ðàêòåðèñòèêè ïðîäóêö³¿ àáî ïîâ’ÿçàí³ ç íèìè ïðîöåñè òà ìåòîäè âèðîáíèöòâà,
âêëþ÷àþ÷è â³äïîâ³äí³ àäì³í³ñòðàòèâí³ ïîëîæåííÿ, äîäåðæàííÿ ÿêèõ º îáîâ’ÿçêîâèì
[1].

Òàêîæ ïåðåâàæíî çà ðàõóíîê äåðæàâíîãî áþäæåòó ô³íàíñóþòüñÿ ðîáîòè ç
ðîçðîáêè íàö³îíàëüíèõ ñòàíäàðò³â òà êîäåêñ³â óñòàëåíî¿ ïðàêòèêè, ÿê³ ðîçðîá-
ëÿþòüñÿ äåðæàâíèìè óñòàíîâàìè òà íàö³îíàëüíèì îðãàíîì ñòàíäàðòèçàö³¿.

²íø³ íîðìàòèâí³ äîêóìåíòè (ñòàíäàðòè, òåõí³÷í³ óìîâè), ÿê³ ðîçðîáëÿþòü
ï³äïðèºìñòâà, óñòàíîâè òà îðãàí³çàö³¿, ùî çä³éñíþþòü ñòàíäàðòèçàö³þ, ô³íàíñóþòüñÿ
çà êîøòè öèõ ñóá’ºêò³â.

Êð³ì òîãî, íàïðèêëàä, ³íôîðìàö³éí³ ïîñëóãè íàäàþòüñÿ íàö³îíàëüíèì îðãàíîì
ñòàíäàðòèçàö³¿, â³äïîâ³äíî äî ñò. 24 Çàêîíó Óêðà¿íè “Ïðî ñòàíäàðòèçàö³þ” [2], íà
äîãîâ³ðíèõ çàñàäàõ øëÿõîì âèäàííÿ, â³äòâîðåííÿ òà ðîçïîâñþäæåííÿ îô³ö³éíèõ
òåêñò³â íàö³îíàëüíèõ ñòàíäàðò³â, êîäåêñ³â óñòàëåíî¿ ïðàêòèêè òà çì³í äî íèõ, ðîç-
ðîáëåíèõ íàö³îíàëüíèì îðãàíîì ñòàíäàðòèçàö³¿ êàòàëîã³â, ³íøî¿ äðóêîâàíî¿
ïðîäóêö³¿ ùîäî ïðèéíÿòèõ íàö³îíàëüíèõ ñòàíäàðò³â, êîäåêñ³â óñòàëåíî¿ ïðàêòèêè
òà çì³í äî íèõ, à òàêîæ ñòàíäàðò³â, êîäåêñ³â óñòàëåíî¿ ïðàêòèêè, äîêóìåíò³â òà
çì³í äî íèõ â³äïîâ³äíèõ ì³æíàðîäíèõ òà ðåã³îíàëüíèõ îðãàí³çàö³é ñòàíäàðòèçàö³¿,
÷ëåíîì ÿêèõ º íàö³îíàëüíèé îðãàí ñòàíäàðòèçàö³¿ ÷è ç ÿêèìè â³í ñï³âïðàöþº â³ä-
ïîâ³äíî äî ïîëîæåíü òàêèõ îðãàí³çàö³é àáî â³äïîâ³äíèõ äîãîâîð³â, ³íøèõ ³íôîðìà-
ö³éíèõ òà äîâ³äêîâèõ âèäàíü ³ç ïèòàíü ñòàíäàðòèçàö³¿, à òàêîæ øëÿõîì ¿õ ðîçïîâ-
ñþäæåííÿ ³íôîðìàö³éíèìè ìåðåæàìè â ïîðÿäêó ³í³ö³àòèâè òà íà çàìîâëåííÿ.

Êîøòè, îäåðæàí³ â³ä ðåàë³çàö³¿ íàö³îíàëüíèõ, ðåã³îíàëüíèõ, ì³æíàðîäíèõ
ñòàíäàðò³â, êîäåêñ³â óñòàëåíî¿ ïðàêòèêè òà ðîçðîáëåíèõ íàö³îíàëüíèì îðãàíîì
ñòàíäàðòèçàö³¿ êàòàëîã³â, ó ïîâíîìó îáñÿç³ ñïðÿìîâóþòüñÿ íà âèêîíàííÿ ðîá³ò ³ç íà-
ö³îíàëüíî¿ ñòàíäàðòèçàö³¿ òà ðîçâèòîê íàóêîâî-òåõí³÷íî¿ áàçè (ñò. 26 Çàêîíó) [2].

Ñòàòòÿ 28 Çàêîíó [2] âèçíà÷àº, ùî ðîáîòè ç³ ñòàíäàðòèçàö³¿ ô³íàíñóþòüñÿ ¿õ
çàìîâíèêàìè çà êîøòè Äåðæàâíîãî áþäæåòó Óêðà¿íè, êîøòè, ïåðåäáà÷åí³ íà âè-
êîíàííÿ ïðîãðàì ³ ïðîºêò³â, âëàñí³ òà çàëó÷åí³ êîøòè ñóá’ºêò³â ãîñïîäàðþâàííÿ,
³íø³ íå çàáîðîíåí³ çàêîíîäàâñòâîì äæåðåëà ô³íàíñóâàííÿ. Çàáåçïå÷åííÿ ó÷àñò³
öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè òà íàö³îíàëüíîãî îðãàíó ñòàíäàðòèçàö³¿ â
ðîáîò³ êåð³âíèõ îðãàí³â ì³æíàðîäíèõ, ðåã³îíàëüíèõ òà ì³æóðÿäîâèõ îðãàí³çàö³é
ñòàíäàðòèçàö³¿ òà ñïëàòà ÷ëåíñüêèõ âíåñê³â äî òàêèõ îðãàí³çàö³é çä³éñíþþòüñÿ çà
ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè.
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Òàêîæ ñò. 29 Çàêîíó [2] âèçíà÷åíî, ùî âèòðàòè ñóá’ºêò³â ãîñïîäàðþâàííÿ,
ïîâ’ÿçàí³ ç ðîçðîáëåííÿì ñòàíäàðò³â, êîäåêñ³â óñòàëåíî¿ ïðàêòèêè, ó òîìó ÷èñë³
íàö³îíàëüíèõ òà òåõí³÷íèõ óìîâ, ó÷àñòþ â ðîáîò³ ì³æíàðîäíèõ òà ðåã³îíàëüíèõ
îðãàí³çàö³é ñòàíäàðòèçàö³¿, íàëåæàòü äî âèòðàò, ïîâ’ÿçàíèõ ³ç íàóêîâî-òåõí³÷íèì
çàáåçïå÷åííÿì ¿õ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³.

Âèòðàòè áþäæåòíèõ óñòàíîâ, ïîâ’ÿçàí³ ç ðîçðîáëåííÿì ñòàíäàðò³â, êîäåêñ³â
óñòàëåíî¿ ïðàêòèêè, ó òîìó ÷èñë³ íàö³îíàëüíèõ òà òåõí³÷íèõ óìîâ, â³äøêîäîâóþòüñÿ
çà ðàõóíîê êîøò³â, ïåðåäáà÷åíèõ íà óòðèìàííÿ òàêèõ óñòàíîâ.

Çàìîâíèêàìè ïîñëóã ³ç âèêîíàííÿ ðîá³ò ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿ çà
ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè º öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿
âëàäè, à ºäèíèì íàäàâà÷åì òàêèõ ïîñëóã – íàö³îíàëüíèé îðãàí ñòàíäàðòèçàö³¿.

Ðîçðàõóíîê òðóäîì³ñòêîñò³ òà âàðòîñò³ ðîá³ò ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿ ó
ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ âèçíà÷àºòüñÿ â³äïîâ³äíîþ ìåòîäèêîþ, ÿêó ðîçðîáëÿº
öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè, ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿
ïîë³òèêè ó ñôåð³ ñòàíäàðòèçàö³¿ [2].

Ìåòîäèêà [3] âñòàíîâëþº áàçîâ³ íîðìàòèâè òðóäîì³ñòêîñò³ ðîá³ò ç íàö³îíàëüíî¿
ñòàíäàðòèçàö³¿, ïîïðàâí³ êîåô³ö³ºíòè, ïîðÿäîê âèçíà÷åííÿ òðóäîì³ñòêîñò³, çàãàëüíî¿
òðóäîì³ñòêîñò³ òà âàðòîñò³ ðîá³ò ³ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿, ùî óñòàíîâ-
ëåí³ Çàêîíîì Óêðà¿íè “Ïðî ñòàíäàðòèçàö³þ” òà íàö³îíàëüíèìè ñòàíäàðòàìè [2].

Ìåòîäèêà [3] çàñòîñîâóºòüñÿ öåíòðàëüíèìè îðãàíàìè âèêîíàâ÷î¿ âëàäè, ÿê³
º çàìîâíèêàìè âèêîíàííÿ ðîá³ò ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿ çà ðàõóíîê êîøò³â
äåðæàâíîãî áþäæåòó, à òàêîæ íàö³îíàëüíèì îðãàíîì ñòàíäàðòèçàö³¿ ï³ä ÷àñ íàäàííÿ
ïîñëóã ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿, ÿê³ ô³íàíñóþòüñÿ â³äïîâ³äíî äî Çàêîíó
Óêðà¿íè “Ïðî ñòàíäàðòèçàö³þ” [2].

Ô³çè÷í³ àáî þðèäè÷í³ îñîáè íåçàëåæíî â³ä îðãàí³çàö³éíî-ïðàâîâî¿ ôîðìè òà
ôîðìè âëàñíîñò³, ÿê³ çàìîâëÿþòü àáî íàäàþòü ïîñëóãè ç âèêîíàííÿ ðîá³ò ³ç íà-
ö³îíàëüíî¿ ñòàíäàðòèçàö³¿, ùî ô³íàíñóþòüñÿ â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî
ñòàíäàðòèçàö³þ” [2] (êð³ì êîøò³â äåðæàâíîãî áþäæåòó), ó ÷àñòèí³ âèçíà÷åííÿ
òðóäîì³ñòêîñò³ ðîá³ò ç íàö³îíàëüíî¿ ñòàíäàðòèçàö³¿ ìîæóòü çàñòîñîâóâàòè öþ
ìåòîäèêó. Âàðò³ñòü ðîá³ò ³ç ñòàíäàðòèçàö³¿ âñòàíîâëþºòüñÿ íà äîãîâ³ðíèõ çàñàäàõ
â³äïîâ³äíî äî çàêîíîäàâñòâà [3].

Ðîçãëÿíåìî, ùå îäèí íàïðÿì ä³ÿëüíîñò³ ó ñôåð³ òåõí³÷íîãî ðåãóëþâàííÿ,
çîêðåìà àêðåäèòàö³þ îðãàí³â ç îö³íêè â³äïîâ³äíîñò³ òà ô³íàíñîâå çàáåçïå÷åííÿ
öüîãî íàïðÿìó.

Ïðîâåäåííÿ ðîá³ò ç àêðåäèòàö³¿ îðãàí³â ç îö³íêè â³äïîâ³äíîñò³ çàáåçïå÷óºòüñÿ,
â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî àêðåäèòàö³þ îðãàí³â ç îö³íêè â³äïîâ³äíîñò³”
[4], íàö³îíàëüíèì îðãàíîì Óêðà¿íè ç àêðåäèòàö³¿ îðãàí³â ç îö³íêè â³äïîâ³äíîñò³
(Íàö³îíàëüíå àãåíòñòâî ç àêðåäèòàö³¿ Óêðà¿íè).

Ñòàòòÿ 14 Çàêîíó [4] âèçíà÷àº äæåðåëà òà íàïðÿìè ô³íàíñóâàííÿ ä³ÿëüíîñò³
ç àêðåäèòàö³¿. Äæåðåëàìè ô³íàíñóâàííÿ ä³ÿëüíîñò³ ç àêðåäèòàö³¿ º: êîøòè, îòðèìàí³
ÿê îïëàòà ðîá³ò ç àêðåäèòàö³¿ òà ìîí³òîðèíãó; êîøòè Äåðæàâíîãî áþäæåòó Óêðà¿íè;
³íø³ êîøòè, ïåðåäáà÷åí³ çàêîíîì.

Âèä³ëåí³ êîøòè Äåðæàâíîãî áþäæåòó Óêðà¿íè ó ñôåð³ àêðåäèòàö³¿ ìîæóòü
áóòè âèêîðèñòàí³ âèêëþ÷íî çà íàïðÿìàìè: íàóêîâî-äîñë³äíèõ ðîá³ò; ðîçðîáëåííÿ
ïðîºêò³â íîðìàòèâíî-ïðàâîâèõ àêò³â íàö³îíàëüíèõ ñòàíäàðò³â òà ³íøèõ äîêóìåíò³â
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³ç ïèòàíü àêðåäèòàö³¿; ó÷àñò³ ó ðîáîò³ ì³æíàðîäíèõ, ºâðîïåéñüêèõ òà ³íøèõ ðåã³î-
íàëüíèõ îðãàí³çàö³é, ó òîìó ÷èñë³ ñïëàòà ÷ëåíñüêèõ âíåñê³â äî öèõ îðãàí³çàö³é
[4].

×èñòèé ïðèáóòîê, îòðèìàíèé çà ðåçóëüòàòàìè ô³íàíñîâî-ãîñïîäàðñüêî¿ ä³ÿëü-
íîñò³, âèêîðèñòîâóºòüñÿ íàö³îíàëüíèì îðãàíîì Óêðà¿íè ç àêðåäèòàö³¿ äëÿ ô³íàíñó-
âàííÿ ðîçâèòêó éîãî ä³ÿëüíîñò³ ç óðàõóâàííÿì âèìîã çàêîíîäàâñòâà.

Ðîçì³ðè òà ïîðÿäîê îïëàòè ðîá³ò ç àêðåäèòàö³¿ òà ìîí³òîðèíãó âñòàíîâëþþòüñÿ
íàö³îíàëüíèì îðãàíîì Óêðà¿íè ç àêðåäèòàö³¿ â³äïîâ³äíî äî ìåòîäèêè âèçíà÷åííÿ
âàðòîñò³ òàêèõ ðîá³ò, ÿêà çàòâåðäæóºòüñÿ öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè,
ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ åêîíîì³÷íîãî ðîçâèòêó
(ñò. 15 Çàêîíó) [4].

Ìåòîäèêà [5] âèçíà÷àº ìåõàí³çì ðîçðàõóíêó Íàö³îíàëüíèì àãåíòñòâîì ç
àêðåäèòàö³¿ Óêðà¿íè âàðòîñò³ ðîá³ò ç àêðåäèòàö³¿ òà ìîí³òîðèíãó â³äïîâ³äíîñò³
àêðåäèòîâàíèõ íèì îðãàí³â âèìîãàì àêðåäèòàö³¿ òà çàñòîñîâóºòüñÿ äî îñ³á, ÿê³
ìîæóòü áóòè àêðåäèòîâàí³ ÷è êîìïåòåíòí³ñòü ÿêèõ ìîæå áóòè çàñâ³ä÷åíà, íåçàëåæíî
â³ä ôîðìè ¿õ âëàñíîñò³ òà ì³ñöåçíàõîäæåííÿ, à ñàìå: âèïðîáóâàëüíèõ òà êàë³áðó-
âàëüíèõ ëàáîðàòîð³é; îðãàí³â ³ç ñåðòèô³êàö³¿ ïðîäóêö³¿, ïðîöåñ³â òà ïîñëóã; îðãàí³â
³ç ñåðòèô³êàö³¿ ñèñòåì ÿêîñò³, ñèñòåì óïðàâë³ííÿ ÿê³ñòþ, ñèñòåì åêîëîã³÷íîãî
óïðàâë³ííÿ; îðãàí³â ³ç ñåðòèô³êàö³¿ ïåðñîíàëó; îðãàí³â ç ³íñïåêòóâàííÿ; ³íøèõ
îðãàí³â ç îö³íêè â³äïîâ³äíîñò³; ³íøèõ îñ³á, í³æ îðãàíè ç îö³íêè â³äïîâ³äíîñò³, ó
âèïàäêàõ, óñòàíîâëåíèõ çàêîíîäàâñòâîì.

Ñòîñîâíî ïðîâåäåííÿ ðîá³ò ç îáîâ’ÿçêîâî¿ òà äîáðîâ³ëüíî¿ îö³íêè â³äïîâ³äíîñò³,
ñåðòèô³êàö³¿, òî âîíà çä³éñíþºòüñÿ íà äîãîâ³ðíèõ çàñàäàõ ïåðåâàæíî íå çà áþäæåòí³
êîøòè ï³äïðèºìñòâ ³ îðãàí³çàö³é, ÿê³ çàìîâëÿþòü ïðîâåäåííÿ çàçíà÷åíèõ ðîá³ò.

Òåõí³÷íå ðåãóëþâàííÿ çä³éñíþºòüñÿ ç ìåòðîëîã³÷íèì çàáåçïå÷åííÿì. Ñòàòòåþ
4 Çàêîíó Óêðà¿íè “Ïðî ìåòðîëîã³þ òà ìåòðîëîã³÷íó ä³ÿëüí³ñòü” [6] âèçíà÷åíî,
ùî ìåòðîëîã³÷íà ñèñòåìà Óêðà¿íè ñòâîðþº íåîáõ³äí³ çàñàäè äëÿ çàáåçïå÷åííÿ
ºäíîñò³ âèì³ðþâàíü ó äåðæàâ³. Ìåòðîëîã³÷íà ñèñòåìà Óêðà¿íè âêëþ÷àº: íàö³îíàëüíó
ìåòðîëîã³÷íó ñëóæáó; íîðìàòèâíî-ïðàâîâó áàçó, ó òîìó ÷èñë³ çàêîíîäàâ÷³ àêòè,
òåõí³÷í³ ðåãëàìåíòè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî ðåãóëþþòü â³äíîñèíè
ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³; íàö³îíàëüíó åòàëîííó áàçó òà
ñèñòåìó ïåðåäà÷³ ðîçì³ð³â îäèíèöü âèì³ðþâàííÿ; ñèñòåìó äîáðîâ³ëüíî¿ àêðåäèòàö³¿
êàë³áðóâàëüíèõ ëàáîðàòîð³é, à òàêîæ ñèñòåìó àêðåäèòàö³¿ âèïðîáóâàëüíèõ ëà-
áîðàòîð³é, îðãàí³â ç îö³íêè â³äïîâ³äíîñò³ ó âèïàäêàõ, âèçíà÷åíèõ öèì òà ³íøèìè
çàêîíàìè Óêðà¿íè; íàâ÷àëüí³ çàêëàäè, íàóêîâî-äîñë³äí³ óñòàíîâè, îðãàí³çàö³¿, ùî
ïîøèðþþòü çíàííÿ òà äîñâ³ä ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³.

Äî íàö³îíàëüíî¿ ìåòðîëîã³÷íî¿ ñëóæáè íàëåæàòü: öåíòðàëüíèé îðãàí âèêîíàâ-
÷î¿ âëàäè, ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ ìåòðîëîã³¿ òà
ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³; öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâ-
íó ïîë³òèêó ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³; öåíòðàëüíèé îðãàí
âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³ ìåòðîëîã³÷íîãî íàãëÿäó;
íàóêîâ³ ìåòðîëîã³÷í³ öåíòðè; äåðæàâí³ ï³äïðèºìñòâà, ÿê³ íàëåæàòü äî ñôåðè
óïðàâë³ííÿ öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó
ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³, òà ïðîâàäÿòü ìåòðîëîã³÷íó ä³ÿëü-
í³ñòü â Àâòîíîìí³é Ðåñïóáë³ö³ Êðèì, îáëàñòÿõ, ì³ñòàõ Êèºâ³ òà Ñåâàñòîïîë³,
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ì³ñòàõ îáëàñíîãî çíà÷åííÿ; Ñëóæáà ºäèíîãî ÷àñó ³ åòàëîííèõ ÷àñòîò, Ñëóæáà
ñòàíäàðòíèõ çðàçê³â ñêëàäó òà âëàñòèâîñòåé ðå÷îâèí ³ ìàòåð³àë³â, Ñëóæáà ñòàí-
äàðòíèõ äîâ³äêîâèõ äàíèõ ïðî ô³çè÷í³ ñòàë³ òà âëàñòèâîñò³ ðå÷îâèí ³ ìàòåð³àë³â;
ìåòðîëîã³÷í³ ñëóæáè öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, ³íøèõ äåðæàâíèõ
îðãàí³â, ï³äïðèºìñòâ òà îðãàí³çàö³é; îðãàíè ç îö³íêè â³äïîâ³äíîñò³ çàñîá³â âèì³-
ðþâàëüíî¿ òåõí³êè òà ïîâ³ðî÷í³ ëàáîðàòîð³¿ (ñò. 9 Çàêîíó) [6].

Ô³íàíñóâàííÿ ä³ÿëüíîñò³ íàö³îíàëüíî¿ ìåòðîëîã³÷íî¿ ñëóæáè, â³äïîâ³äíî äî
ñò. 28 Çàêîíó [6], çä³éñíþºòüñÿ çà ðàõóíîê: êîøò³â äåðæàâíîãî áþäæåòó; íàäõîäæåíü
â³ä âèêîíàííÿ ðîá³ò (íàäàííÿ ïîñëóã); êîøò³â â³ä âèêîíàííÿ íàóêîâî-äîñë³äíèõ
ðîá³ò (íàäàííÿ ïîñëóã); ³íøèõ íàäõîäæåíü, âèçíà÷åíèõ çàêîíîì.

Ïðè öüîìó ô³íàíñóâàííÿ ä³ÿëüíîñò³ öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè,
ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿
ä³ÿëüíîñò³, öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó
ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³, ³ öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿
âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³ ìåòðîëîã³÷íîãî íàãëÿäó, çä³éñíþºòü-
ñÿ âèêëþ÷íî çà ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè [6].

Çà ðàõóíîê êîøò³â Äåðæàâíîãî áþäæåòó Óêðà¿íè çä³éñíþºòüñÿ ô³íàíñóâàííÿ
òàêèõ ðîá³ò: ôóíäàìåíòàëüí³ òà ïðèêëàäí³ íàóêîâ³ äîñë³äæåííÿ, ðîçðîáëåííÿ
íîðìàòèâíèõ äîêóìåíò³â ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³; ñòâîðåííÿ
òà âäîñêîíàëåííÿ äåðæàâíèõ åòàëîí³â, óòðèìàííÿ òà åêñïëóàòàö³ÿ äåðæàâíèõ
ïåðâèííèõ åòàëîí³â, à òàêîæ çâ³ðåííÿ äåðæàâíèõ ïåðâèííèõ åòàëîí³â ç íàö³îíàëü-
íèìè åòàëîíàìè ³íøèõ äåðæàâ ³ ì³æíàðîäíèìè åòàëîíàìè; ðîáîòè, ïîâ’ÿçàí³ ç
ä³ÿëüí³ñòþ ñëóæá; ðîáîòè, ïîâ’ÿçàí³ ç âèêîíàííÿì äåðæàâíèõ òà áàãàòîãàëóçåâèõ
íàóêîâî-òåõí³÷íèõ ïðîãðàì ó ñôåð³ ìåòðîëîã³¿ òà ìåòðîëîã³÷íî¿ ä³ÿëüíîñò³; ó÷àñòü
ó ðîáîò³ ì³æíàðîäíèõ òà ðåã³îíàëüíèõ îðãàí³çàö³é ç ìåòðîëîã³¿.

Îïëàòà ðîá³ò ç ïðîâåäåííÿ ïîâ³ðêè çàêîíîäàâ÷î ðåãóëüîâàíèõ çàñîá³â âè-
ì³ðþâàëüíî¿ òåõí³êè, ùî ïåðåáóâàþòü â åêñïëóàòàö³¿, çä³éñíþºòüñÿ â ïîðÿäêó [7]
òà â³äïîâ³äíî äî ìåòîäèêè âèçíà÷åííÿ âàðòîñò³ çàçíà÷åíèõ ðîá³ò, ÿê³ çàòâåðäæóþòüñÿ
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè (ñò. 29 Çàêîíó) [6].

Ïîðÿäîê [7] óñòàíîâëþº ìåõàí³çì îïëàòè ï³äïðèºìñòâàìè, óñòàíîâàìè,
îðãàí³çàö³ÿìè, ô³çè÷íèìè îñîáàìè – ï³äïðèºìöÿìè ðîá³ò ç ïîâ³ðêè çàêîíîäàâ÷î
ðåãóëüîâàíèõ çàñîá³â âèì³ðþâàëüíî¿ òåõí³êè, ùî ïåðåáóâàþòü â åêñïëóàòàö³¿.

Êîøòè, îòðèìàí³ çà âèêîíàííÿ ìåòðîëîã³÷íèõ ðîá³ò (íàäàííÿ ïîñëóã), âèêîðè-
ñòîâóþòüñÿ íàóêîâèìè ìåòðîëîã³÷íèìè öåíòðàìè ³ ìåòðîëîã³÷íèìè öåíòðàìè
äëÿ çàáåçïå÷åííÿ ¿õ âèðîáíè÷î¿ òà íàóêîâî¿ ä³ÿëüíîñò³ (ñò. 29 Çàêîíó) [6].

Îòæå, ô³íàíñóâàííÿ ñôåðè òåõí³÷íîãî ðåãóëþâàííÿ â³äáóâàºòüñÿ çà êîøòè
Äåðæàâíîãî áþäæåòó Óêðà¿íè, êîøòè, ïåðåäáà÷åí³ íà âèêîíàííÿ ïðîãðàì ³ ïðîºêò³â,
âëàñí³ òà çàëó÷åí³ êîøòè ñóá’ºêò³â ãîñïîäàðþâàííÿ, êîøòè, îòðèìàí³ ïðè íàäàíí³
â³äïîâ³äíèõ ïîñëóã, ³íø³ íå çàáîðîíåí³ çàêîíîäàâñòâîì äæåðåëà ô³íàíñóâàííÿ.

Â.Ã. Äåìüÿí³øèí â³äçíà÷àº, ùî áþäæåò äåðæàâè º êàòåãîð³ºþ ðîçïîä³ëó,
ÿêà îáñëóãîâóº âåñü â³äòâîðþâàëüíèé ïðîöåñ, çàãàëîì âïëèâàþ÷è íà âñ³ éîãî
ñòàä³¿ [8].

Î.À. Ìóçèêà-Ñòåôàí÷óê ñòâåðäæóº, ùî ç áþäæåòîì ïîâ’ÿçàí³ âñ³ îðãàíè
ïóáë³÷íî¿ âëàäè, ÿê³, ùîíàéìåíøå, éîãî ôîðìóþòü, çàòâåðäæóþòü, âèêîíóþòü,
êîíòðîëþþòü, ðîçïîðÿäæàþòüñÿ áþäæåòíèìè êîøòàìè [9, ñ. 23].
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Íà îñíîâ³ àíàë³çó íîðìàòèâíî-ïðàâîâèõ àêò³â ìè ìîæåìî êîíñòàòóâàòè, ùî
ïåðåâàæíà ÷àñòêà êîøò³â ó ô³íàíñóâàíí³ ñôåðè òåõí³÷íîãî ðåãóëþâàííÿ – êîø-
òè Äåðæàâíîãî áþäæåòó Óêðà¿íè, ÿê³ âèòðà÷àþòüñÿ íà ä³ÿëüí³ñòü îðãàí³â âèêîíàâ-
÷î¿ âëàäè òà äåðæàâíèõ óñòàíîâ ó ö³é ñôåð³, ñòâîðåííÿ íîðìàòèâíî-ïðàâîâèõ
(òåõí³÷í³ ðåãëàìåíòè) òà íîðìàòèâíèõ äîêóìåíò³â (íàö³îíàëüí³ ñòàíäàðòè, êîäåêñè
óñòàëåíî¿ ïðàêòèêè) ùîäî çàáåçïå÷åííÿ áåçïå÷íîñò³ òà ÿêîñò³ ïðîäóêö³¿, ñïîñîá³â
âèðîáíèöòâà, ¿õ åêîëîã³÷íîñò³, ìåòðîëîã³÷íîãî çàáåçïå÷åííÿ òîùî.

Âëàñí³ êîøòè ñóá’ºêò³â ãîñïîäàðþâàííÿ ïåðåâàæíî âèòðà÷àþòüñÿ íà îïëàòó
íàäàíèõ çà äîãîâîðàìè ïîñëóã ùîäî ïðîâåäåííÿ îáîâ’ÿçêîâî¿ òà äîáðîâ³ëüíî¿
îö³íêè â³äïîâ³äíîñò³, ñåðòèô³êàö³¿ ïðîäóêö³¿, à òàêîæ ñòâîðåííÿ íîðìàòèâíèõ äî-
êóìåíò³â (ñòàíäàðò³â, òåõí³÷íèõ óìîâ) ³ íàäàííÿ ìåòðîëîã³÷íèõ ïîñëóã.
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LEGAL BASIS FOR FINANCIAL PROVISION
OF THE TECHNICAL REGULATION SPHERE

The article considers the legal basis for financial provision of the technical
regulation sphere. The subject structure carrying out activity in the area of technical
regulation which includes: the central body of executive power providing formation
of the state policy in the field of technical regulation, the central body of executive
power realizing the state policy of technical regulation, other central bodies of executive
authorities, the Security Service of Ukraine and relevant state bodies that within
their competence participate in technical regulation, as well as the central executive
body that ensures the formation of state policy in the shere of standardization, the
central executive body that implements state policy regarding standardization, a
national standardization body whose functions are performed by a state enterprise,
enterprises, institutions and organizations carrying out standardization. Analyzed the
methodology for determining the complexity and cost of work on national
standardization, as well as the method for determining the cost of work on accreditation
and monitoring. It was determined that the predominant share of funding in the field
of technical regulation is the State Budget of Ukraine, which is spent on the activities
of executive authorities and public bodies in this area, the creation of regulatory and
legal acts to ensure the safety and quality of products, methods of production, their
environmental, metrological support, etc. Basically, organizations’ own funds are
directed to paying for services rendered under contracts for mandatory and voluntary
confirmation of conformity, certification of products, as well as for the creation of
regulations and metrological services.

Keywords: technical regulation, financial support, national standards, codes of
established practice, metrological system.
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ÓÄÊ 342.9(4)

Ñóááîò Àíàòîë³é ²âàíîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð êàôåäðè êîíñòèòóö³éíîãî,
àäì³í³ñòðàòèâíîãî òà ô³íàíñîâîãî ïðàâà

Õìåëüíèöüêîãî óí³âåðñèòåòó óïðàâë³ííÿ òà
ïðàâà ³ìåí³ Ëåîí³äà Þçüêîâà,

ì. Õìåëüíèöüêèé, Óêðà¿íà

ÏÎÐ²ÂÍßËÜÍÅ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÅ ÏÐÀÂÎÇÍÀÂÑÒÂÎ
ßÊ ²ÍÑÒÐÓÌÅÍÒ ªÂÐÎÏÅ¯ÇÀÖ²¯ ÍÀÓÊÈ

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎÃÎ ÏÐÀÂÀ

Ó ñòàòò³ ðîçãëÿíóòî îñîáëèâîñò³ ºâðîïå¿çàö³¿ ïðàâà Óêðà¿íè, ÿêå áåçïîñå-
ðåäíüî ïîâ’ÿçàíå ç ïðîâåäåííÿì ïîð³âíÿëüíî-ïðàâîâèõ äîñë³äæåíü àäì³í³ñòðàòèâíîãî
íàïðÿìó. Äîñë³äæåíî ñòàíîâëåííÿ àäì³í³ñòðàòèâíîãî ïðàâà ðîçâèíóòèõ êðà¿í
ªâðîïè òà Óêðà¿íè â ðåòðîñïåêòèâíîìó ðîçóì³íí³. Ïðîàíàë³çîâàíî ïðîïîçèö³¿
â³ò÷èçíÿíîãî ³ ºâðîïåéñüêîãî íàóêîâèõ ñï³âòîâàðèñòâ ³ç ïèòàíü àäì³í³ñòðàòèâíî¿
òà àäì³í³ñòðàòèâíî-ïðàâîâî¿ ðåôîðì, ç ìåòîþ óäîñêîíàëåííÿ ÷èííîãî çàêîíîäàâ-
ñòâà ³ ïåðñïåêòèâîþ ñòâîðåííÿ ñó÷àñíî¿ ìîäåë³ ðîçâèòêó àäì³í³ñòðàòèâíîãî
ïðàâà Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ïîð³âíÿëüíå àäì³í³ñòðàòèâíå ïðàâî, àäì³í³ñòðàòèâíå ïðàâî
ºâðîïåéñüêèõ êðà¿í, àäì³í³ñòðàòèâíî-ïðàâîâà äîêòðèíà, ïîð³âíÿëüíå ïðàâîçíàâñòâî,
ºâðîïåéñüêà àäì³í³ñòðàòèâíî-ïðàâîâà íàóêà.

Îñòàíí³ì ÷àñîì ñïîñòåð³ãàºìî çì³íè ÿê ó íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà, òàê
³ â ãàëóç³ çàêîíîäàâñòâà, àäæå âîíè â ñóòí³ñíîìó íàïîâíåíí³ ñèñòåìè óêðà¿íñüêîãî
àäì³í³ñòðàòèâíîãî ïðàâà ́ ðóíòóþòüñÿ íà òðàäèö³ÿõ ºâðîïåéñüêîãî ïðàâîðîçóì³ííÿ.
Âàæëèâó ðîëü ó öüîìó ïðîöåñ³ ìàº â³ä³ãðàâàòè îíîâëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâî¿
äîêòðèíè, ÿêà çàáåçïå÷óº âò³ëåííÿ òåîðåòè÷íèõ êîíñòðóêö³é ó þðèäè÷íó ä³ÿëüí³ñòü,
ó ÷èííå çàêîíîäàâñòâî, ó òëóìà÷åííÿ íîðì ïðàâà. Òîæ óðàõóâàííÿ ïðîïîçèö³é
â³ò÷èçíÿíîãî ³ ºâðîïåéñüêîãî íàóêîâèõ ñï³âòîâàðèñòâ ³ç ïèòàíü àäì³í³ñòðàòèâíî¿
òà àäì³í³ñòðàòèâíî-ïðàâîâî¿ ðåôîðì, ä³ÿëüíîñò³ àäì³í³ñòðàòèâíèõ ñóä³â, óäîñêîíà-
ëåííÿ ÷èííîãî çàêîíîäàâñòâà º ïåðñïåêòèâíîþ ìîäåëëþ ðîçâèòêó àäì³í³ñòðàòèâíîãî
ïðàâà Óêðà¿íè [1, ñ. 3].

Îñîáëèâîñò³ ºâðîïå¿çàö³¿ ïðàâà Óêðà¿íè áåçïîñåðåäíüî ïîâ’ÿçàíå ç ïðîâåäåí-
íÿì ïîð³âíÿëüíî-ïðàâîâèõ äîñë³äæåíü àäì³í³ñòðàòèâíîãî íàïðÿìó. Ö³êàâèìè
áóëè íàìàãàííÿ ºâðîïåéñüêèõ ó÷åíèõ, ïî÷èíàþ÷è ç 1960-õ ðîê³â ìèíóëîãî ñòîë³òòÿ,
³í³ö³þâàòè ïðîâåäåííÿ ³ííîâàö³éíèõ íàóêîâèõ ðîçâ³äîê, ùî ïðîâîäèëèñÿ ãðóïîþ
â÷åíèõ ï³ä åã³äîþ Ì³æíàðîäíî¿ àñîö³àö³¿ þðèäè÷íèõ íàóê (àíãë. International
Association of Legal Science) ³ Ì³æíàðîäíîãî ³íñòèòóòó àäì³í³ñòðàòèâíèõ íàóê
(àíãë. International Institute for Administrative Sciences).

Çàçíà÷åí³ âèùå îðãàí³çàö³¿ ñòâîðèëè ñï³ëüíó åêñïåðòíó ãðóïó – Êîì³ñ³þ
êîíêðåòíèõ êàçóñ³â (ôðàíö. Commission des Cas Concretes), çàâäàííÿì ÿêî¿ áóëî
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ñïðèÿííÿ ðîçâèòêó þðèäè÷íèõ íàóê øëÿõîì ïîð³âíÿëüíîãî âèâ÷åííÿ íàö³îíàëüíèõ
ïðàâîâèõ ñèñòåì, àêòèâ³çàö³¿ êîíòàêò³â òà îáì³íó ³íôîðìàö³ºþ ì³æ ó÷åíèìè ð³çíèõ
êðà¿í, íàäàííÿ äîïîìîãè íàö³îíàëüíèì îðãàí³çàö³ÿì, ùî âèâ÷àþòü ³íîçåìíå ïðàâî.
Òîáòî éøëîñÿ ïðî îðãàí³çàö³þ ³ ïðîâåäåííÿ ïîð³âíÿëüíèõ äîñë³äæåíü, çîêðåìà
â ÷³òêî âèçíà÷åíèõ ñôåðàõ àäì³í³ñòðàòèâíîãî ïðàâà, ÿê³ àíàë³çóâàëèñÿ ÷åðåç ïðèçìó
ð³çíèõ ïðàâîâèõ ñèñòåì, ïðàâîâèõ òðàäèö³é, ìåòîä³â ïðàâîòëóìà÷åííÿ, àëå ç ºäèíèì
çíàìåííèêîì – ôóíêö³îíàëüíèì ðåçóëüòàòîì [2, ñ. 45–46].

Ñ. Ðîçìàðèí (S. Rozmaryn) íàãîëîøóº, ùî ëèøå ÷åðåç àíàë³ç êîíêðåòíîãî
þðèäè÷íîãî êîíôë³êòó ÷è àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí ìîæëèâî íàáëèçè-
òèñÿ äî â³äïîâ³ä³ íà çàïèòàííÿ: ÿê³ ñï³ëüí³ é â³äì³íí³ ðèñè, ïðèíöèï³â, ³íñòðóìåíò³â,
ñóá’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿; ÿê³ îñîáëèâîñò³ ¿õíüî¿ ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³;
ÿê³ ³ñíóþòü ïðè÷èíè, ùî âèêëèêàþòü ðîçá³æíîñò³ â ìåòîäàõ ³ ï³äõîäàõ ó ïóáë³÷íîìó
àäì³í³ñòðóâàíí³; ³, íàðåøò³, ÿê³ çàãàëüí³ âèñíîâêè ìîæëèâî ³ ïîòð³áíî çðîáèòè íà
îñíîâ³ óçàãàëüíåíèõ ðåçóëüòàò³â òàêèõ äîñë³äæåíü? Áåçóìîâíî, òàê³ ö³ë³ º àìá³òíèìè,
ï³îíåðñüêèìè, áåçïðåöåäåíòíèìè, àëå – ïîòð³áíèìè é àêòóàëüíèìè. Çâè÷àéíî,
ãîâîðèòè ïðî çàëó÷åííÿ äî öèõ ïðîöåñ³â ïðåäñòàâíèê³â ðàäÿíñüêî¿ øêîëè ïðàâà
äóæå âàæêî, òîìó ùî âîíè áóëè îáìåæåí³ ïàí³âíîþ ïðàâîâîþ ³äåîëîã³ºþ òà
ôóíêö³îíóâàííÿì ìîäåë³ àäì³í³ñòðàòèâíîãî ïðàâà çàêðèòîãî òèïó.

Âîäíî÷àñ, áåççàïåðå÷íî, ãîðèçîíòàëüíà ºâðîïå¿çàö³ÿ òàêè â³äáóâàëàñÿ ïåðåäóñ³ì
³ç ó÷åíèìè êðà¿í ïîñòðàäÿíñüêîãî òàáîðó. Ö³êàâèì ó öüîìó àñïåêò³ º äîñâ³ä Ðåñ-
ïóáë³êè Ïîëüù³, êîëè, ïî÷èíàþ÷è ç 1970-õ ðîê³â, àêòèâ³çóâàëîñÿ ñï³âðîá³òíèöòâî
â àêàäåì³÷íî-íàóêîâ³é ñôåð³ “íà äâà íàïðÿìè”, “ïåðåáóâàþ÷è â îðá³ò³ ðàäÿíñüêî¿
ïðàâîâî¿ ñèñòåìè” [3, ñ. 12].

Îðãàí³çîâóâàëèñÿ ì³æíàðîäí³ çóñòð³÷³ ç ïðåäñòàâíèêàìè àäì³í³ñòðàòèâíîãî
ïðàâà Í³ìå÷÷èíè. Òàêà êîíöåïö³ÿ ñï³âïðàö³ çàïðîïîíîâàíà íà êîíôåðåíö³¿ ó
Âðîöëàâ³ â 1972 ð. ïðîôåñîðàìè ß. ªíäðîñüêîþ (J. Jendroska), ª. Ñòàðîùàêîì
(J. Starosciak), Ô. Ìàºðîì (F. Mayer). Ï³ä ÷àñ öèõ çáîð³â âåëèñÿ æâàâ³ äèñêóñ³¿
ç êëþ÷îâèõ ïèòàíü àäì³í³ñòðàòèâíîãî ïðàâà, óêëþ÷àþ÷è ³ éîãî ºâðîïå¿çàö³þ.
Ïðîòå ïîëüñüêî-í³ìåöüê³ êîëîêâ³óìè ïðîõîäÿòü ³ íèí³, à ¿õí³ ðåçóëüòàòè
ïóáë³êóþòüñÿ ó âèäàííÿõ ñåð³¿ “Ïîð³âíÿëüíå ïóáë³÷íå ïðàâî” (ïîë. “Prawo publiczne
porownawcze”). Äîö³ëüíî çàçíà÷èòè, ùî ó ñîö³àë³ñòè÷í³é Ðåñïóáë³ö³ Ïîëüù³
â³äáóâàëàñÿ àêòèâíà ñï³âïðàöÿ ç êðà¿íàìè ÑÐÑÐ, íàóêîâ³ ïðàö³ ïîëüñüêèõ ó÷åíèõ
òîãî ÷àñó áóëè ïåðåêëàäåí³ íà ðîñ³éñüêó ìîâó.

Äåùî ³íøó ïîçèö³þ ùîäî ïîð³âíÿëüíèõ äîñë³äæåíü ó ñôåð³ ïðàâà, ùî º “ÿä-
ðîì” ³ííîâàö³éíèõ ðîçðîáîê, ìàº Ð. Öèììåðìàíí (R. Zimmermann): “Âîíè ìàþòü
“âåëèêå çàâäàííÿ” äëÿ ºâðîïå¿çàö³¿ ïðèâàòíîãî ³ ïóáë³÷íîãî ïðàâà; âíåñîê ïîð³â-
íÿëüíîãî ïðàâà äî íèí³øí³õ ³í³ö³àòèâ ç ºâðîïå¿çàö³¿ º íåîö³íåííèì, àäæå âîíî
âèõîäèòü çà ìåæ³ ÿê ïîð³âíÿëüíîãî ïðàâà, òàê ³ çà ìåæ³ ñàìî¿ ªâðîïè; º äîñë³ä-
æåííÿìè “íà ìàéáóòíº”.

Àâòîð ñòâåðäæóå, ùî åêîíîì³÷íèé àíàë³ç, êðèòè÷í³ ðîçäóìè òà “íåòðàäèö³éí³”
ôîðìè ïðàâíè÷î¿ íàóêè ìàþòü âàæëèâå çíà÷åííÿ: öå ï³äòâåðäæóº åôåêòèâí³ñòü
òðàäèö³éíîãî ïîð³âíÿëüíîãî ìåòîäó, çàñíîâàíîãî íà ôóíêö³îíàëüíîìó ï³äõîä³.
ßêùî íèí³ ìåòîþ ïðîâåäåííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ äîñë³äæåíü º ï³çíàííÿ
ïðàâîâèõ ÿâèù ó ïóáë³÷íî-ïðàâîâ³é ñôåð³, òî öüîãî ìîæíà äîñÿãíóòè øëÿõîì îò-
ðèìàííÿ é àíàë³çó ³íôîðìàö³éíèõ òà àíàë³òè÷íèõ ìàòåð³àë³â ùîäî àäì³í³ñòðà-
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òèâíîãî ïðàâà êîíêðåòíî¿ äåðæàâè àáî ¿õí³õ îá’ºäíàíü (çà ð³çíèìè ï³äñòàâàìè).
Òàê, ñåðåä îá’ºêò³â ïîð³âíÿëüíî-ïðàâîâîãî àíàë³çó ìîæåìî âèä³ëèòè: à) çàãàëüíó
êîíöåïö³þ ðîçâèòêó àäì³í³ñòðàòèâíîãî ïðàâà òà éîãî äæåðåë; á) êîíöåïö³þ
ôóíêö³îíóâàííÿ ñóá’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿; â) ³íñòèòóòè àäì³í³ñòðàòèâíîãî
ïðàâà (÷èíí³ é ò³, ùî âòðàòèëè ÷èíí³ñòü) ³ ç’ÿñóâàííÿ ¿õí³õ ïðè÷èí ³ ïåðåäóìîâ;
ã) îêðåì³ òà îäíîð³äí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ ÿâèùà; ́ ) àäì³í³ñòðàòèâíî-ïðàâîâå
ðåãóëþâàííÿ â ð³çíèõ ñôåðàõ æèòòºä³ÿëüíîñò³ ëþäèíè [1, ñ. 301].

Íà äóìêó ª. ªæåâñüêîãî (J. Jezewski), ïàðàäîêñàëüíîþ º ñèòóàö³ÿ, ùî
ïðîñë³äêîâóºòüñÿ â êðà¿íàõ ÖÑª, êîëè ç ïîñèëåííÿì ºâðî³íòåãðàö³éíèõ ïðîöåñ³â,
ÿê³ ìàþòü çà ìåòó óí³ô³êóâàòè òà ³ìïëåìåíòóâàòè íîðìè ïðàâà ªÑ äëÿ
ÿêíàéøâèäøîãî âñòóïó êðà¿íè-êàíäèäàòà äî ªÑ, “ñïàäàº ïîïèò íà ïîð³âíÿëüíî-
ïðàâîâ³ äîñë³äæåííÿ… íà ñòâîðåííÿ óí³âåðñàëüíîãî ïðàâà… ïðàâà, ùî âèçíàºòüñÿ
öèâ³ë³çàö³éíèìè íàðîäàìè” [4, ñ. 51]. Öå òâåðäæåííÿ ïðîäîâæóº äîñë³äíèöÿ
Ì. Êóííåêå (M. Kunnecke): “Óëüòðàíàö³îíàëüíèé õàðàêòåð àäì³í³ñòðàòèâíîãî
ïðàâà ÷àñòêîâî ñïðè÷èíèâ çàíåïàä àäì³í³ñòðàòèâíî¿ êîìïàðàòèâ³ñòèêè, îäíàê ³ç
÷àñîì äîñë³äæåííÿ á³ëüø ðîçâèíåíèõ àäì³í³ñòðàòèâíî-ïðàâîâèõ äîêòðèí “ñïðîâîêó-
âàëî” ðîçâèòîê íàóêè ö³º¿ ãàëóç³ ïðàâà â êðà¿íàõ, ùî ðîçâèâàþòüñÿ” [5, ñ. 4].

ßê íàñë³äîê, ìîæåìî ñòâåðäæóâàòè, ùî äîñë³äæåííÿ íàö³îíàëüíîãî àäì³í³-
ñòðàòèâíîãî ïðàâà ñëóãóþòü ðîçâèòêîâ³ ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà,
íàòîì³ñòü àäì³í³ñòðàòèâíîãî ïðàâà â êðà¿íàõ çàãàëüíîãî ïðàâà (àíãë. common
law) – ãëîáàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà. Ïðîòå àíàë³ç ñïåö³àë³çîâàíî¿
â³ò÷èçíÿíî¿ òà ºâðîïåéñüêî¿ íàóêîâî¿ ë³òåðàòóðè (äîñë³äæåíü íà çäîáóòòÿ ñòóïåíÿ
äîêòîðà ³ êàíäèäàòà þðèäè÷íèõ íàóê, êîëåêòèâíèõ òà îäíîîñ³áíèõ ìîíîãðàô³é)
çàñâ³ä÷èâ, ùî ïðåäìåòîì àäì³í³ñòðàòèâíî-ïðàâîâèõ äîñë³äæåíü â óìîâàõ ñó÷àñíèõ
òðàíñôîðìàö³éíèõ çì³í º äåê³ëüêà íàïðÿì³â. À ñàìå:

– íåîáõ³äí³ñòü ïðîâåäåííÿ äîñë³äæåíü ùîäî âïëèâó íà íàö³îíàëüíå àäì³-
í³ñòðàòèâíå ïðàâî ì³æíàðîäíîãî (ãëîáàëüíîãî). “Ìîëîäå” ãëîáàëüíå àäì³í³ñòðàòèâ-
íå ïðàâî, ÿêå ïåðåáóâàº íà ñòàä³¿ ñâîãî ñòàíîâëåííÿ ³ ôîðìóâàííÿ, áåðå ñâî¿ âè-
òîêè ñàìå ç íàóêè (ñôåðè ëþäñüêî¿ ä³ÿëüíîñò³, ùî ñïðÿìîâàíà íà ñòâîðåííÿ ³
ñèñòåìàòèçàö³þ îá’ºêòèâíèõ çíàíü ïðî ä³éñí³ñòü) – îäíîéìåííî¿ êîíöåïö³¿, ñôîð-
ìîâàíî¿ â÷åíèìè Íüþ-Éîðêñüêî¿ øêîëè ïðàâà, çîêðåìà Á. Ê³í´ñáåð³ (B. Kingsbury),
Ð. Á. Ñòþàðòîì (R. B. Stewart), Í. Êð³÷åì (N. Krisch). Õî÷ ñàìà äîêòðèíà ãëîáàëüíîãî
àäì³í³ñòðàòèâíîãî ïðàâà íàðîäèëàñÿ â àíãëîñàêñîíñüê³é ïðàâîâ³é ñèñòåì³ é àêòèâíî
ïðîïàãóºòüñÿ ¿¿ â÷åíèìè, ïðîòå çàö³êàâëåí³ñòü ö³ºþ òåìàòèêîþ íàÿâíà é íà ºâðî-
ïåéñüêîìó êîíòèíåíò³. Òàê, ó÷åí³ Ì. Ðóôôåðò (M. Ruffert) ³ Ñ. Øòàéíåêå
(S. Steinecke) íàãîëîøóþòü íà íåâèçíà÷åíîñò³ ñàìèõ ïîíÿòü “íàóêà” ³ “ãëîáàëüíå
àäì³í³ñòðàòèâíå ïðàâî”, ùî ïðèçâîäèòü äî ñêëàäíîù³â ïðîâåäåííÿ ïîð³âíÿëüíèõ
äîñë³äæåíü ó ö³é ñôåð³, àäæå íàö³îíàëüíèõ àíàëîã³é íå ³ñíóº, à º çîâñ³ì íîâ³
íåäîñë³äæåí³ ³íñòèòóòè ãëîáàëüíîãî óïðàâë³ííÿ, ãëîáàëüíî¿ ïóáë³÷íî¿ àäì³í³ñòðàö³¿,
ãëîáàëüíîãî ³íòåðåñó, ãëîáàëüíîãî àäì³í³ñòðàòèâíîãî ïðîñòîðó òîùî [6, ñ. 5].

– çðîñòàº ïîòðåáà â äîñë³äæåííÿõ ïèòàíü âïëèâó íà àäì³í³ñòðàòèâíå ïðàâî
Óêðà¿íè ïîëîæåíü àäì³í³ñòðàòèâíîãî ïðàâà ªÑ, ïîñèëåííÿ ÿêîãî â³äáóâàºòüñÿ â
÷àñ³ ³ç çàëó÷åííÿì óñå øèðøîãî êîëà êðà¿í, à íå ëèøå “ªÑ – äåðæàâè-÷ëåíè ªÑ”.
Òàê, â³äïîâ³äíî äî Óãîäè ïðî àñîö³àö³þ ç ªÑ, äåðæàâíà ïîë³òèêà Óêðà¿íè ùîäî
³ìïëåìåíòàö³¿ ïðàâà ªÑ ôîðìóºòüñÿ ÿê ñêëàäîâà ÷àñòèíà ïðàâîâî¿ ðåôîðìè â
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Óêðà¿í³ â ö³ëîìó òà ñïðÿìîâóºòüñÿ íà çàáåçïå÷åííÿ ºäèíèõ ï³äõîä³â äî ïðàâî-
òâîðåííÿ, ïðàâîçàñòîñóâàííÿ é îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, îáîâ’ÿçêîâîãî âðà-
õóâàííÿ ïðè öüîìó âèìîã ïðàâà ªÑ. Òèì ñàìèì îäíèì ³ç êîíöåïòóàëüíèõ íàïðÿì³â
àäì³í³ñòðàòèâíîïðàâîâèõ äîñë³äæåíü º ðåôîðìóâàííÿ àäì³í³ñòðàòèâíîãî ïðàâà
Óêðà¿íè â êîíòåêñò³ â³äïîâ³äíîñò³ íîðì àäì³í³ñòðàòèâíîãî ïðàâà òà ïðèéíÿòòÿ
íîâèõ, ÿê³ â³äïîâ³äàëè á ³äåÿì, êîíöåïö³ÿì, òåîð³ÿì, âèìîãàì acquis ªÑ – ñï³ëüíîãî
äîðîáêó ªÑ. Òàêèì ÷èíîì, ó íàóêîâèõ êîëàõ âñå á³ëüøå â÷åíèõ äîòðèìóºòüñÿ ïî-
çèö³¿: ºâðîïåéñüêå àäì³í³ñòðàòèâíå ïðàâî íåîáõ³äíî òëóìà÷èòè â øèðîêîìó êîí-
òåêñò³, ùî íå îáìåæóºòüñÿ äîñë³äæåííÿì àäì³í³ñòðàòèâíîãî ïðàâà äåðæàâ-÷ëåí³â
ªÑ ÷è ñàìîãî ïðàâà ªÑ. Ìîâà éäå ïðî âèêîðèñòàííÿ ³íñòðóìåíò³â “ì’ÿêî¿” ºâðî-
ïå¿çàö³¿ – âàæëèâ³ñòü òàêèõ ðîçâ³äîê òà ¿õí³é âïëèâ íà ïðàâî òðåò³õ êðà¿í
(àñîö³éîâàíèõ ÷ëåí³â), â³äïîâ³äí³ñòü ºâðîïåéñüêèì ïðàâîâèì ñòàíäàðòàì.

– ÿê ñëóøíî çàóâàæóº Äæ. Êëàááåðñ (J. Klabbers), “ÿêùî ñêðóïóëüîçíî
ïðèäèâèòèñÿ, òî ïðàâîâà äîêòðèíà ÿê äæåðåëî ïðàâà í³êîëè íå “ï³äâîäèëà”: öå
çóìîâëþº âàæëèâ³ñòü íàóêîâèõ ðîçðîáîê ó ÷àñòèí³ óäîñêîíàëåííÿ â÷åííÿ ïðî
äæåðåëà àäì³í³ñòðàòèâíîãî ïðàâà…, ÿêùî íåìîæëèâî çíàéòè â³äïîâ³äü íà ïèòàííÿ
ç àäì³í³ñòðàòèâíî¿ ïðàêòèêè, òî øóêàéòå éîãî â íàóö³” [7, ñ. 713]. Òîìó ïðåäìåòîì
íàóêîâèõ çàö³êàâëåíü äåäàë³ ÷àñò³øå ñòàþòü íåêëàñè÷í³ äæåðåëà àäì³í³ñòðàòèâíîãî
ïðàâà. Îñîáëèâ³ñòþ àäì³í³ñòðàòèâíîãî ïðàâà, ùî ñòàíîâèòü ³íòåðåñ äëÿ þðèäè÷íî¿
íàóêè, º ïîäâ³éíà ïðèðîäà, ï³ä âïëèâîì ÿêî¿ âîíî ðîçâèâàºòüñÿ. Äóàë³çì ïîëÿãàº
â òîìó, ùî íàö³îíàëüíå àäì³í³ñòðàòèâíå ïðàâî ìàº áàãàòî ñï³ëüíîãî ç ºâðîïåéñüêèì,
ÿêå ÷àñòî âèêîðèñòîâóº ³íñòðóìåíòàð³é ðåêîìåíäàö³éíèõ àêò³â ³ ä³é (“ì’ÿêà”
ºâðîïå¿çàö³ÿ), îäíî÷àñíî ç öèì ïîñèëþºòüñÿ éîãî âçàºìîçâ’ÿçîê ç ãëîáàëüíèì
àäì³í³ñòðàòèâíèì ïðàâîì, ÿêå ïîâí³ñòþ ìàº äîãîâ³ðíó îñíîâó.

– íà ÷àñ³ ³ íàóêîâ³ ðîçðîáêè ç òåîð³¿ àäì³í³ñòðàòèâíîãî ïîð³âíÿëüíîãî ïðà-
âîçíàâñòâà, ùî, íà æàëü, íèí³ º íå÷èñëåííèìè ³ ôðàãìåíòàðíèìè, áåç ãëèáîêîãî
íàóêîâîãî ïîð³âíÿëüíî-ïðàâîâîãî àíàë³çó. Ïðîòå öå ïðîáëåìà áàãàòüîõ ºâðîïåéñü-
êèõ êðà¿í: òàêèé ñòàí çóìîâëåíèé ñêëàäí³ñòþ ìåòîäîëîã³¿ òà ïðàâîâî¿ ìàòåð³¿, ùî
ï³äëÿãàº ïîð³âíÿííþ, â³äñóòí³ñòþ áåçïåðåøêîäíîãî äîñòóïó äî íîðìàòèâíî¿ áàçè
çàðóá³æíèõ êðà¿í, çíàííÿ ³íîçåìíèõ ìîâ, ùî äîçâîëÿëî á ¿õíº äîñë³äæåííÿ,
òîùî. Îñíîâíèì çàâäàííÿì, íà íàøå ïåðåêîíàííÿ, ìàëî á áóòè ôîðìóâàííÿ êîí-
êðåòíèõ ïðàêòè÷íèõ ðåêîìåíäàö³é ³ ïðîïîçèö³é äëÿ óäîñêîíàëåííÿ íàö³îíàëüíîãî
àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà, ùî äîçâîëèòü óíèêíóòè þðèäè÷íèõ ïîìèëîê,
ïðèéíÿòòÿ íåîá´ðóíòîâàíèõ ïîë³òè÷íèõ òà åêîíîì³÷íèõ ð³øåíü ï³ä ÷àñ ôîðìóâàííÿ
ïóáë³÷íî¿ ïîë³òèêè, íàñàìïåðåä áóòè ãîòîâèì äî ñó÷àñíèõ âèêëèê³â òðàíñíàö³îíàëü-
íîãî õàðàêòåðó.

Ï³ä ÷àñ âèðîáëåííÿ ñó÷àñíî¿ äîêòðèíè àäì³í³ñòðàòèâíîãî ïðàâà òà ¿¿ êîíöåï-
òóàëüíîãî îá´ðóíòóâàííÿ òàêîæ íåîáõ³äíî çâåðíóòè óâàãó íà ñï³ââ³äíîøåííÿ íîðì
ö³º¿ ãàëóç³ òà íîðì ì³æíàðîäíîãî ³ ºâðîïåéñüêîãî ïðàâà – ïðèâåäåííÿ ¿õ â³äïîâ³äíî
äî ì³æíàðîäíî-ïðàâîâèõ âèìîã [8, ñ. 12].

Äîö³ëüíî íàãîëîñèòè, ùî ó ºâðîïåéñüê³é íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà
êîìïàðàòèâ³ñòèêà äîâãèé ÷àñ â³ä³ãðàâàëà äîïîì³æíó ðîëü. ßêùî ïóáë³÷íå ïðàâî,
ç ïîãëÿäó çàñòîñóâàííÿ ïîð³âíÿëüíî-ïðàâîâèõ ìåòîä³â, íà äóìêó Õ. Øîíáåð´åðà
(Ch. Schonberger), º “á³äíîþ ðîäè÷êîþ” ïðèâàòíîãî ïðàâà, òî íà ð³âí³ ïóáë³÷íîãî
ïðàâà òàêèé æå ï³äõ³ä ä³ÿâ äî àäì³í³ñòðàòèâíîãî ïðàâà ïîð³âíÿíî ç êîíñòèòóö³éíèì
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[9, ñ. 175]. ×àñòî öå ìîæíà áóëî âèïðàâäàòè òèì àðãóìåíòîì, ùî â àäì³í³ñòðàòèâíîìó
ïðàâ³ ïðîñë³äêîâóºòüñÿ êóëüòóðíî-³ñòîðè÷íà ñïàäùèíà êîíêðåòíî¿ äåðæàâè, ùî
ðîáèòü ¿õíº ïîð³âíÿííÿ ÿêùî íå ìîæëèâèì, òî â áóäü-ÿêîìó âèïàäêó óñêëàäíåíèì.
Ãîâîðÿ÷è ïðî ðåíåñàíñ êîìïàðàòèâ³çìó ó ÕÕ ñò., À. Ñà¿äîâ (À. Ñàèäîâ) ñåðåä
çàâäàíü ïîð³âíÿëüíîãî ïðàâîçíàâñòâà ó ñôåð³ àäì³í³ñòðàòèâíîãî ïðàâà âèä³ëÿº
³íôîðìàö³éí³, ï³çíàâàëüí³, àíàë³òè÷í³, ³íòåãðàòèâí³, àíàë³òèêî-êðèòè÷í³. Òîìó,
íà äóìêó ª. ×åðíÿê, âàæëèâî, ùîá ï³ä ÷àñ óñòàíîâëåííÿ äîñë³äíèêîì ìåòîäîëîã³¿
ïîð³âíÿëüíî-ïðàâîâîãî äîñë³äæåííÿ ïðîéòè óìîâí³ 3 ñòàä³¿ (âèá³ð êðèòåð³þ
ïîð³âíÿííÿ; ö³ëåé, ÿê³ ñòàâèòü äîñë³äíèê; ïîÿñíåííÿ òà îö³íþâàííÿ îòðèìàíèõ
ðåçóëüòàò³â) ³ ñôîðìóëþâàòè çàâäàííÿ, ÿêèìè ìîæóòü âèçíà÷àòèñÿ ìåæ³ òàêîãî
âèáîðó, äîñòîâ³ðí³ñòü òà ÿê³ñòü îòðèìàíèõ ðåçóëüòàò³â, ñåðåä ÿêèõ: 1) âèâ÷èòè
³ñòîðè÷í³ ïåðåäóìîâè òà ñîö³àëüíî-åêîíîì³÷íó ðåàëüí³ñòü êîíêðåòíî¿ äåðæàâè
(÷è ãðóïè äåðæàâ ó ìåæàõ ïåâíî¿ ïðàâîâî¿ ñèñòåìè), íå îáìåæóþ÷èñü ð³âíÿìè
çàêîíîäàâñòâà òà ñóäîâî¿ ïðàêòèêè, òîìó ùî ñîö³àëüíà ðåàëüí³ñòü ìîæå â³äð³çíÿòèñÿ
â³ä òîãî, ùî çàêð³ïëåíî â ïîä³áíèõ íîðìàõ íà ð³âí³ íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì;
2) îñê³ëüêè â Óêðà¿í³ òðèâàº ïðîöåñ ðîçâèòêó ãàëóçåé ïðàâà, ÿêèé ñóïðîâîäæóºòüñÿ
íàÿâí³ñòþ ïðîáëåì, ùî óïîâ³ëüíþþòü ºâðîïå¿çàö³þ, óðàõîâóþ÷è âïëèâ ì³æíà-
ðîäíîãî ïðàâà íà âíóòð³øíüîäåðæàâí³ íîðìè, âàæëèâèì ïðàêòè÷íèì çàâäàííÿì
çàëèøàºòüñÿ ïîäàëüøå ïðèâåäåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà ó â³äïîâ³äí³ñòü
äî ºâðîïåéñüêèõ ñòàíäàðò³â; 3) âèÿâèòè ñï³ëüí³ñòü ïðîáëåìíèõ àñïåêò³â êîíñòèòó-
ö³éíèõ ïðîöåñ³â ð³çíèõ äåðæàâ ³ íàïðàöþâàòè øëÿõè ïîäîëàííÿ ð³çíîàñïåêòíî¿
ïðîáëåìíîñò³ â ¿õí³é ðåàë³çàö³¿. Ïîä³áí³ çàâäàííÿ ñòîÿòü ³ ïåðåä ó÷åíèìè ï³ä ÷àñ
äîñë³äæåííÿ ºâðîïå¿çàö³¿ àäì³í³ñòðàòèâíîãî ïðàâà Óêðà¿íè.

ßê â³äîìî, íàéá³ëüøèì ³ íàéðåçóëüòàòèâí³øèì â³ò÷èçíÿíèì îñåðåäêîì íàóêî-
âèõ ðîçðîáîê ³ç ïðîáëåì àäì³í³ñòðàòèâíîãî ïðàâà ÷åðåç ³íñòðóìåíòàð³é ïîð³âíÿëü-
íîãî ïðàâîçíàâñòâà (ÿêùî íå âðàõîâóâàòè àêàäåì³÷í³ øêîëè, ùî ñôîðìóâàëèñÿ â
ïðîâ³äíèõ ÇÂÎ) º ²íñòèòóò äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüêîãî, ó ìåæàõ ÿêîãî
ôóíêö³îíóþòü, çîêðåìà, â³ää³ë ç ïðîáëåì äåðæàâíîãî óïðàâë³ííÿ é àäì³í³ñòðà-
òèâíîãî ïðàâà òà â³ää³ë ì³æíàðîäíîãî ïðàâà òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà.
Ïåðøèé ñòðóêòóðíèé ï³äðîçä³ë çàéìàºòüñÿ “ðîçðîáêîþ êëþ÷îâèõ ³íñòèòóò³â
àäì³í³ñòðàòèâíîãî ïðàâà íà îñíîâ³ îíîâëåííÿ íàö³îíàëüíî¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿
äîêòðèíè; ïîãëèáëåííÿ òåîðåòè÷íèõ ³ íàóêîâî-ïðàêòè÷íèõ çàñàä ðåôîðìóâàííÿ
äåðæàâíîãî óïðàâë³ííÿ, ñòàíîâëåííÿ ³íñòèòóòó ïóáë³÷íî¿ àäì³í³ñòðàö³¿; àäì³í³ñòðà-
òèâíî-ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ì³æ îðãàíàìè ïóáë³÷íî¿ àäì³í³ñòðàö³¿ òà
ãðîìàäÿíàìè; àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ äåðæàâíî¿ ñëóæáè òà
ðåôîðìóâàííÿ ïðàâîîõîðîííèõ îðãàí³â; êîíöåïòóàëüíèõ çàñàä ðåôîðìóâàííÿ
³íñòèòóòó àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, ïðîáëåì ðîçâèòêó àäì³í³ñòðàòèâíî¿
þñòèö³¿ â Óêðà¿í³, à äðóãèé – íàóêîâîþ ðîçðîáêîþ ð³çíèõ ïèòàíü çàãàëüíîãî
ì³æíàðîäíîãî ïðàâà, éîãî îêðåìèõ ãàëóçåé, à òàêîæ ïîð³âíÿëüíîãî ãàëóçåâîãî
ïðàâîçíàâñòâà. Ñåðåä îñíîâíèõ ³í³ö³àòèâ Â³ää³ëó º: ïóáë³êàö³ÿ Åíöèêëîïåä³¿
ì³æíàðîäíîãî ïðàâà (ó ñï³âïðàö³ ç ÎÁÑª), ñòâîðåííÿ ³ ôóíêö³îíóâàííÿ Öåíòðó
ïîð³âíÿëüíîãî ïðàâîçíàâñòâà òà ºâðîïåéñüêîãî ïðàâà (ï³ä êåð³âíèöòâîì Î. Êðåñ³íà;
ç 2010 ð. – Öåíòð ïîð³âíÿëüíîãî ïðàâîçíàâñòâà), ÿêèì ðîçðîáëåíî êîíöåïö³þ òà
ï³äãîòîâëåíî êîìïëåêñ åíöèêëîïåäè÷íèõ, äîâ³äêîâèõ, ìîíîãðàô³÷íèõ, ³íôîðìà-
ö³éíèõ ³ íàâ÷àëüíî-ìåòîäè÷íèõ âèäàíü ï³ä íàçâîþ: “Åíöèêëîïåä³ÿ ïîð³âíÿëüíîãî
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ïðàâîçíàâñòâà”; ì³æíàðîäíèé æóðíàë “Ïîð³âíÿëüíî-ïðàâîâ³ äîñë³äæåííÿ”, ÿêèé
äîâãèé ÷àñ áóâ ºäèíèì ïåð³îäè÷íèì êîìïàðàòèâ³ñòè÷íèì âèäàííÿì â Óêðà¿í³,
“Ïîð³âíÿëüíå ïðàâîçíàâñòâî” (2012–2013), ñåð³ÿ íàóêîâî-ìåòîäè÷íèõ âèäàíü
“Àêàäåì³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”; ñòâîðåííÿ Óêðà¿íñüêî¿ àñîö³àö³¿ ïî-
ð³âíÿëüíîãî ïðàâîçíàâñòâà òîùî. Íà îêðåìó óâàãó çàñëóãîâóþòü ³í³ö³àòèâè Öåíòðó
ùîäî ïðîâåäåííÿ ùîð³÷íèõ ôîðóì³â – ì³æíàðîäíèõ íàóêîâèõ ñåì³íàð³â “Ïîð³â-
íÿëüíå ïðàâîçíàâñòâî: ñó÷àñíèé ñòàí ³ ïåðñïåêòèâè ðîçâèòêó”, ÿê³ çãîäîì ïåðåòâî-
ðèëèñÿ íà ì³æíàðîäí³ íàóêîâ³ ñèìïîç³óìè “Äí³ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”,
êîíôåðåíö³¿ “Êîìïàðàòèâ³ñòè÷í³ ÷èòàííÿ”, ñåð³þ ì³æíàðîäíèõ “êðóãëèõ ñòîë³â”:
“²ñòîð³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”, “Ô³ëîñîô³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”,
“²äåÿ ïîð³âíÿëüíîãî ì³æíàðîäíîãî ïðàâà”. Íà ï³äñòàâ³ êîìïëåêñíîãî àíàë³çó
ðåçóëüòàò³â óêàçàíèõ ³í³ö³àòèâ ìîæåìî ñòâåðäæóâàòè, ùî â êîæíîìó ç íèõ ì³ñòÿòüñÿ
ðîçðîáêè (ñåêö³ÿ, ï³äðîçä³ë, ðîáî÷à ãðóïà), ïðèñâÿ÷åí³ ôåíîìåíó ºâðîïå¿çàö³¿
ïðàâà òà éîãî âïëèâó íà ôîðìóâàííÿ íîâî¿ äîêòðèíè àäì³í³ñòðàòèâíîãî ïðàâà
Óêðà¿íè. Àäæå ñó÷àñíå ïîð³âíÿëüíå ïðàâîçíàâñòâî º çàñîáîì ï³çíàííÿ íàö³îíàëü-
íîãî ïðàâà ó ñâ³òîâîìó êîíòåêñò³, ìåõàí³çìîì óñâ³äîìëåííÿ ÿê óí³êàëüíèõ ðèñ
óêðà¿íñüêî¿ ïðàâîâî¿ òðàäèö³¿, òàê ³ ì³ñöÿ Óêðà¿íè ó ñâ³òîâèõ ³ ðåã³îíàëüíèõ
ïîë³òèêî-ïðàâîâèõ ïðîöåñàõ; öå ³íñòðóìåíò âäîñêîíàëåííÿ íàö³îíàëüíîãî ïðàâà
íà îñíîâ³ îñÿãíåííÿ ñêàðáíèö³ ñâ³òîâîãî þðèäè÷íîãî äîñâ³äó ³ íåâ³ä’ºìíèé åëåìåíò
³íòåãðàö³¿ íàøî¿ äåðæàâè ó ñâ³òîâó “ðîäèíó”. Ñàìå äëÿ ñó÷àñíîãî àäì³í³ñòðàòèâíîãî
ïðàâà, íàãîëîøóº Õ. Øîíáåð´åð (Ch. Schînberger), çàâæäè áóëè õàðàêòåðí³ íàé-
ð³çíîìàí³òí³ø³ ïðîöåñè ðåöåïö³¿ ³ çàïîçè÷åííÿ. Ó æîäí³é ³íø³é ãàëóç³ ïðàâà ïðà-
âèëà, ùî ä³þòü â ³íîçåìíèõ ïðàâîïîðÿäêàõ, íå ïåðåéìàþòüñÿ ³ íå ³ìïîðòóþòüñÿ
â íàö³îíàëüí³ ñèñòåìè íàñò³ëüêè ÷àñòî, ÿê â àäì³í³ñòðàòèâíîìó ïðàâ³.

Ïðîòå ïîòð³áíî ïàì’ÿòàòè, ùî â óìîâàõ ºâðîïå¿çàö³¿ ïðàâà ïèòàííÿ ìîæå
ñòîÿòè íå ò³ëüêè ïðî ðåöåïö³þ (çàïîçè÷åííÿ ³íîçåìíîãî äîñâ³äó ç ìåòîþ âäî-
ñêîíàëåííÿ ä³ÿëüíîñò³ îêðåìî¿ íàö³îíàëüíî¿ ³íñòèòóö³¿), à é ïðî âèëó÷åííÿ (ñêà-
ñóâàííÿ) ÷èííî¿ íîðìè ïðàâà. Òàê êîíöåïòóàë³çóþòüñÿ äâà âèäè ðåöåïö³¿ – ïîçè-
òèâíà òà íåãàòèâíà.

Òîìó, íà ïåðåêîíàííÿ À. Â³í÷å (A. Vincze), îñíîâíå ìåòîäîëîã³÷íå ïèòàííÿ,
ÿêå ïîñòàº â íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà, ïîëÿãàº â òîìó, ÿê ñë³ä ïðîâîäèòè
ïîð³âíÿííÿ îêðåìèõ ïðàâîïîðÿäê³â òàê, ùîá ñòàâàëè ïîì³òíèìè ñòðóêòóðí³ â³ä-
ì³ííîñò³, ùî äîçâîëÿþòü êðàùå çðîçóì³òè ïðîöåñ ºâðîïå¿çàö³¿ ö³º¿ ãàëóç³. Òàêà
ïîñòàíîâêà ïðîáëåìè âèìàãàº â³äïîâ³ä³ ùîíàéìåíøå íà äâà ïèòàííÿ: ÿê³ ïðà-
âîïîðÿäêè, ç îäíîãî áîêó, ³ ÿê³ îñíîâí³ ïðîáëåìí³ òåìè àáî ðåôåðåíòí³ ãàëóç³ –
ç ³íøîãî, ïîâèíí³ âêëþ÷àòèñÿ â ïðàâîâå ïîð³âíÿííÿ. Íà äóìêó â÷åíîãî, ðåôåðåíòí³
ãàëóç³ – öå ïåâí³ ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà, íà ÿê³ ìàº ñïåöèô³÷íèé âïëèâ
ïðàâî ªÑ, ÿê, íàïðèêëàä, åêîëîã³÷íå, òåëåêîìóí³êàö³éíå, åíåðãåòè÷íå ïðàâî. Ç
³íøîãî áîêó, îñíîâíèìè ïðîáëåìíèìè òåìàìè º äîãìàòè÷í³ âóçëîâ³ ïóíêòè Çà-
ãàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà àáî àäì³í³ñòðàòèâíî-ïðîöåäóðíîãî ïðàâà, ÿê-îò
àäì³í³ñòðàòèâíèé àêò, ïðàâî íà çâåðíåííÿ òîùî, ÿê³ çíàõîäÿòü çàñòîñóâàííÿ â
ð³çíèõ êîíñòåëÿö³ÿõ àäì³í³ñòðàòèâíîãî ïðàâà. Ö³ ïðîáëåìí³ òåìè á³ëüø ï³äõîäÿòü
äëÿ ïîð³âíÿëüíî-ïðàâîâîãî äîñë³äæåííÿ, òîìó ùî âîíè ìîæóòü ïîêàçàòè, ÷è
òîðêíóëàñÿ ºâðîïå¿çàö³ÿ äîãìàòè÷íèõ ãëèáèííèõ ñòðóêòóð àäì³í³ñòðàòèâíîãî ïðàâà,
÷è â³äáóëèñÿ ëèøå ïîâåðõíåâ³ çì³íè â îêðåìèõ ³íñòèòóòàõ àäì³í³ñòðàòèâíîãî
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ïðàâà, ÿê³, îäíàê, íå ñóïðîâîäæóâàëèñÿ â³äïîâ³äíèì äîãìàòè÷íèì ïðîðèâîì.
Îñê³ëüêè â ìåæàõ Çàãàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà çä³éñíþºòüñÿ ñèñòåìàòèçàö³ÿ
³ ïîäàëüøà äîãìàòè÷íà êîíöåïòóàë³çàö³ÿ ðîçâèòêó Îñîáëèâîãî, ³íäóêîâàí³ ïðàâîì
ªÑ çì³íè ³ êîíôë³êòè äåìîíñòðóþòü ãëèáèíó òðàíñôîðìàö³¿ íàóêè àäì³í³ñòðà-
òèâíîãî ïðàâà [10, ñ. 254]. Òàêèì ÷èíîì, çàñòîñîâóþ÷è ïîð³âíÿëüíî-ïðàâîâèé
ìåòîä, ó ïåðøó ÷åðãó, íåîáõ³äíî àíàë³çóâàòè êîíêðåòí³ çì³íè ³ ¿õíþ äîãìàòè÷íó
êîíöåïòóàë³çàö³þ, à âæå ïîò³ì âèÿâëÿòè ñèñòåìàòè÷í³ çàêîíîì³ðíîñò³ ³ ïðîïîíóâàòè
ìîæëèâ³ òåîðåòè÷í³ ïîÿñíåííÿ. Ñàìå òîìó â íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà ìîæíà
ïîáà÷èòè çîâí³øí³ ôîðìè ïðîÿâó òèõ çì³í, ÿê³ â³äáóâàþòüñÿ â ïðîöåñ³ ãëîáàë³çàö³¿
òà ³íòåðíàö³îíàë³çàö³¿ àäì³í³ñòðàòèâíîãî ïðàâà. Íà äîñÿãíåííÿ ö³º¿ ìåòè, çà
âèñëîâëþâàííÿì Õ. Õîôìàííà (H. Hofmann), ïîâèííà íàëàøòóâàòèñÿ íàóêà [11,
ñ. 157]. Ïîãëèáëåíà ºâðîïå¿çàö³ÿ ìåòîäîëîã³¿ ïðàâà ÷è éîãî îñìèñëåííÿ â ³äåàë³
ñóïðîâîäæóºòüñÿ âèíèêíåííÿì ñïðàâä³ ºâðîïåéñüêî¿ àäì³í³ñòðàòèâíî¿ íàóêè [667,
ñ. 662]. Ïðîòå, çäàºòüñÿ, òðàïëÿþòüñÿ âèïàäêîâ³ ñèãíàëè ïðî ñïðàâæíþ ºâðîïåéñüêó
òðàíñíàö³îíàëüíó íàóêó, äîñèòü äàëåêó â³ä ñó÷àñíîãî ºâðîïåéñüêîãî ïóáë³÷íîãî
ïðàâà. Ñïðàâæíÿ æ íàâðÿä ÷è ç’ÿâèòüñÿ, ÿêùî íàóêîâà ³äåÿ, ÿêà ïîâèííà ¿¿ ñòâî-
ðèòè, íå º ºâðîïåéñüêîþ.

Âàðòî çàóâàæèòè, ùî â ë³òåðàòóð³ ç ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà
ïàíóº äóìêà, ùî á³ëüø³ñòü àêò³â, ùî áóëè ïðèéíÿò³ â ïåð³îä ñòàíîâëåííÿ ªâðî-
ïåéñüêîãî Ñîþçó òà Ðàäè ªâðîïè ³ ï³çí³øå ³ìïëåìåíòîâàí³ ¿¿ äåðæàâàìè-÷ëåíàìè
àáî ñòîðîíàìè, ùî ¿õ ï³äïèñàëè, ôóíêö³îíàëüíî ïîòðàïëÿþòü äî ñôåðè ä³¿ àä-
ì³í³ñòðàòèâíîãî ïðàâà. Öåé ôàêò íàâ³òü ñôîðìóâàâ óÿâëåííÿ ïðî òå, ùî ïðàâî
ªÑ âèíÿòêîâî º àäì³í³ñòðàòèâíèì, à ïðèâàòíå ïðàâî º áåçïå÷íîþ “ãàâàííþ”
íàö³îíàëüíîãî âèáîðó òà íàö³îíàëüíî¿ àâòîíîì³¿. Òàêèì ÷èíîì, ïðèâàòíå ïðàâî º
íàö³îíàëüíèì, à ïóáë³÷íå – íàäíàö³îíàëüíèì.

Îòîæ, îö³íèòè ñó÷àñíèé áàëàíñ íàóêîâî¿ äóìêè ùîäî ïîð³âíÿëüíîãî àäì³í³-
ñòðàòèâíîãî ïðàâîçíàâñòâà â ªâðîï³ – ñêëàäíå çàâäàííÿ. Îäíàê, ñëóøíî çàçíà÷àº
Äæ. Ñ. Áåëë (J.S. Bell), ñàìå âèâ÷åííÿ àäì³í³ñòðàòèâíîãî ïðàâà ³íîçåìíèõ äåðæàâ
º íåîáõ³äíèì äëÿ òîãî, ùîá êðàùå çðîçóì³òè âëàñíå àäì³í³ñòðàòèâíå ïðàâî, ùîá
çíàéòè ìîäåë³ éîãî âäîñêîíàëåííÿ ³ ðåôîðìóâàííÿ – öå â³äáóâàºòüñÿ âæå ïîíàä
150 ðîê³â. Ó öüîìó ïðîöåñ³ àâòîð óêàçóº íà îñîáëèâó ðîëü ïðàâîâèõ ö³ííîñòåé,
ùî ëåæàòü â îñíîâ³ ÿê ñàìî¿ ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà, òàê ³ â ä³ÿëüíîñò³ ñó-
á’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿, ùî êåðóþòüñÿ ïðèíöèïàìè íàëåæíîãî âðÿäóâàííÿ.
Òàê, ç îäíîãî áîêó, “àäì³í³ñòðàòèâíå ïðàâî, éìîâ³ðíî, º íàéá³ëüø ºâðîïåéñüêèì
(êóðñèâ íàø. – Î.Ð.)”, – íàãîëîøóº Ì. Áîáåê (M. Bobek) [12, ñ. 663].

Ç ³íøîãî æ, íàóêîâ³ ïîøóêè â ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà çíà÷íîþ
ì³ðîþ º äîãìàòè÷íèìè òà ñóòî íàö³îíàëüíèìè, îð³ºíòîâàíèìè øâèäøå íà ðîçâ’ÿ-
çàííÿ ïðàêòè÷íèõ ïîâñÿêäåííèõ ïðîáëåì, í³æ íà ãëèáîê³ ïîð³âíÿëüí³ äîñë³äæåííÿ
ç äåòàëüíîþ ñèñòåìàòèçàö³ºþ íîðì ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà.

Òàêèì ÷èíîì, ìîæíà ñòâåðäæóâàòè, ùî â äåÿêèõ àñïåêòàõ ºâðîïåéñüêà
àäì³í³ñòðàòèâíî-ïðàâîâà íàóêà íàäàë³ âèïåðåäæàº “êîíêóðåíò³â”, ÿêùî âðàõîâóâàòè
ìàñøòàáí³ íàóêîâî-àêàäåì³÷í³ ïðîºêòè â àäì³í³ñòðàòèâíî-ïðàâîâ³é ñôåð³, ùî
ðåàë³çîâóþòüñÿ ì³æíàðîäíèìè îðãàí³çàö³ÿìè íà ºâðîïåéñüêîìó êîíòèíåíò³, çî-
êðåìà ªÑ, Ðª, ÎÁÑª, ÎÅÑÐ òîùî.
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COMPARATIVE ADMINISTRATIVE JURISPRUDENCE
AS AN INSTRUMENT OF EUROPEANIZATION THE SCIENCE OF

ADMINISTRATIVE LAW

Progressive distributional changes in the science of administrative law, in the
field of administrative legislation significantly fill the system of Ukrainian administrative
law, which in particular based on the traditions of European legal understanding.
Significant role belongs to the updating of administrative and legal doctrine as a
whole, which ensures the implementation of theoretical constructions in legal activity,
in the current legislation, in the interpretation of law norms. Therefore, taking into
account the proposals of domestic and European scientific communities on the issues
of administrative and administrative legal reforms, the activities of administrative
courts, the improvement of existing legislation is a promising model for the development
of administrative law in Ukraine.

It is worth noting that the Europeanization of Ukrainian law directly linked
with comparative legal research of administrative direction. Undoubtedly, the tasks
of comparative legal research is to promote the development of legal sciences through
a comparative study of national legal systems, to intensify contacts and exchange of
information between scientists of different countries, to assist national organizations
that study foreign law.

However, while developing a modern doctrine of administrative law and its
conceptual justification, it is necessary to pay attention to the correlation of norms of
this branch and norms of international and European law – bringing them in line
with international legal requirements.

Considering that modern comparative law lies as a means of cognition of national
law in the global context, a mechanism of awareness of both the unique features of the

© Subbot Anatolii, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).15

132

Ukrainian legal tradition and the place of Ukraine in the world and regional political
and legal processes; therefore it is an instrument of improving national law based on
comprehension of the world legal experience treasury and an integral element of
integration of our state into the world legal space. Especially for modern administrative
law always characterized by variety processes of reception and borrowing. No other
area of law concerned and imported into national systems the rules of foreign legal
orders so frequently as in administrative law.

Moreover, bear in mind that under the Europeanization of law, the question
may be not only about reception (borrowing of foreign experience in order to improve
the activities of a particular national institution), but also about the withdrawal
(abolition) of the existing rule of law. Thus, two types of reception are conceptualized
– positive and negative.

It is obvious that in the literature on European administrative law, there is an
opinion that most of the acts adopted during the formation of the European Union
and the Council of Europe and later implemented by its member states or by the
signatory parties fall functionally within the scope of administrative law. However,
we may state that this fact has even shaped the notion that EU law is exclusively
administrative, and that private law is a preference for national choice and national
autonomy. Thus, private law is national and public law is supranational.

Of course, assessing the current balance of scientific thought regarding comparative
administrative law in Europe is a difficult task. Nevertheless, exactly the study of
administrative law of foreign countries is necessary in order of better understand our
own administrative law in order to find models for its improvement and reform.

Keywords: comparative administrative law, administrative law of European
countries, administrative legal doctrine, comparative law, European administrative
legal science.

Îòðèìàíî 30.11.2021
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ÏÐÀÂÎÂÈÉ ÑÒÀÒÓÑ ÏÎË²ÖÅÉÑÜÊÈÕ Â ÓÊÐÀ¯Í²
ÒÀ ØËßÕÈ ÉÎÃÎ ÂÄÎÑÊÎÍÀËÅÍÍß1

Ó ñòàòò³ äîñë³äæåíî ïðîáëåìí³ ïèòàííÿ ïðàâîâîãî ñòàòóñó ïîë³öåéñüêèõ â
Óêðà¿í³. Âèçíà÷åíî ïîíÿòòÿ, ñòðóêòóðó òà îñîáëèâîñò³ åëåìåíò³â ïðàâîâîãî
ñòàòóñó ïîë³öåéñüêèõ, à òàêîæ çàïðîïîíîâàíî øëÿõè éîãî óäîñêîíàëåííÿ.

Ðîçãëÿíóòà ñïåöèô³êà çàâäàíü, ôîðì, ìåòîä³â ä³ÿëüíîñò³ ïîë³öåéñüêèõ äîçâî-
ëÿº ñòâåðäæóâàòè, ùî äåðæàâíà ñëóæáà â Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè íà ïîñàäàõ
ïîë³öåéñüêèõ â³äð³çíÿºòüñÿ îñîáëèâèì õàðàêòåðîì ³ âèìàãàº îêðåìîãî ïðàâîâîãî
ðåãóëþâàííÿ â çàêîíîäàâñòâ³ ïðî äåðæàâíó ñëóæáó ç ðîçêðèòòÿì çì³ñòó êàòåãîð³é
“äåðæàâíà ñëóæáà îñîáëèâîãî õàðàêòåðó”, “ïîñàäà äåðæàâíî¿ ñëóæáè îñîáëèâîãî
õàðàêòåðó”.

Êëþ÷îâ³ ñëîâà: ïîë³öåéñüê³, ïðàâîâèé ñòàòóñ, ñïåö³àëüíà ïðàâîñóá’ºêòí³ñòü
ïîë³öåéñüêèõ, ïðàâà òà îáîâ’ÿçêè ïîë³öåéñüêèõ, ãàðàíò³¿ ä³ÿëüíîñò³, â³äïîâ³äàëüí³ñòü
ïîë³öåéñüêèõ.

Îêðåìèì åëåìåíòîì ïðàâîâîãî ñòàòóñó ïîë³öåéñüêèõ º ¿õ îáîâ’ÿçêè. Îòæå,
îáîâ’ÿçêè ïîë³öåéñüêèõ – öå âèä òà ì³ðà íåîáõ³äíî¿ ïîâåä³íêè ïîë³öåéñüêèõ, ÿêó
âîíè ðåàë³çóþòü ç ìåòîþ âèêîíàííÿ çàâäàíü òà ôóíêö³é Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè.

Â³äïîâ³äíî äî Êîíñòèòóö³¿ Óêðà¿íè, ïîë³öåéñüêèé, ÿê ãðîìàäÿíèí Óêðà¿íè,
çîáîâ’ÿçàíèé ðåàë³çîâóâàòè çàãàëüí³ îáîâ’ÿçêè ëþäèíè ³ ãðîìàäÿíèíà: çàõèùàòè
Â³ò÷èçíó, íåçàëåæí³ñòü òà òåðèòîð³àëüíó ö³ë³ñí³ñòü Óêðà¿íè; øàíóâàòè ¿¿ äåðæàâí³
ñèìâîëè; íå çàïîä³þâàòè øêîäó ïðèðîä³, êóëüòóðí³é ñïàäùèí³, â³äøêîäîâóâàòè
çàâäàí³ íèì çáèòêè; ñïëà÷óâàòè ïîäàòêè ³ çáîðè, ïîäàâàòè äî ïîäàòêîâèõ ³íñïåêö³é
çà ì³ñöåì ïðîæèâàííÿ äåêëàðàö³¿ ïðî ñâ³é ìàéíîâèé ñòàí òà äîõîäè çà ìèíóëèé
ð³ê; íåóõèëüíî äîäåðæóâàòèñÿ Êîíñòèòóö³¿ Óêðà¿íè òà çàêîí³â Óêðà¿íè; íå ïîñÿãàòè
íà ïðàâà ³ ñâîáîäè, ÷åñòü ³ ã³äí³ñòü ³íøèõ ëþäåé [1].

Êð³ì òîãî, â³í çîáîâ’ÿçàíèé ðåàë³çîâóâàòè ùå é ñïåö³àëüí³ (ïîñàäîâ³) îáî-
â’ÿçêè ïîë³öåéñüêèõ, ïåðåäáà÷åí³ ñòàòòåþ 18 “Îñíîâí³ îáîâ’ÿçêè ïîë³öåéñüêîãî”
Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ”, ñåðåä ÿêèõ º: íåóõèëüíî äîòðèìóâàòèñÿ
ïîëîæåíü Êîíñòèòóö³¿ Óêðà¿íè, çàêîí³â Óêðà¿íè òà ³íøèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â, ùî ðåãëàìåíòóþòü ä³ÿëüí³ñòü ïîë³ö³¿, òà Ïðèñÿãè ïîë³öåéñüêîãî; ïðîôåñ³éíî
âèêîíóâàòè ñâî¿ ñëóæáîâ³ îáîâ’ÿçêè â³äïîâ³äíî äî âèìîã íîðìàòèâíî-ïðàâîâèõ
àêò³â, ïîñàäîâèõ (ôóíêö³îíàëüíèõ) îáîâ’ÿçê³â, íàêàç³â êåð³âíèöòâà; ïîâàæàòè ³
íå ïîðóøóâàòè ïðàâ ³ ñâîáîä ëþäèíè; íàäàâàòè íåâ³äêëàäíó, çîêðåìà äîìåäè÷íó

1 Çàê³í÷åííÿ. Ïî÷àòîê ó ïîïåðåäíüîìó íîìåð³.
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³ ìåäè÷íó, äîïîìîãó îñîáàì, ÿê³ ïîñòðàæäàëè âíàñë³äîê ïðàâîïîðóøåíü, íåùàñíèõ
âèïàäê³â, à òàêîæ îñîáàì, ÿê³ îïèíèëèñÿ â áåçïîðàäíîìó ñòàí³ àáî ñòàí³, íåáåç-
ïå÷íîìó äëÿ ¿õíüîãî æèòòÿ ÷è çäîðîâ’ÿ; çáåð³ãàòè ³íôîðìàö³þ ç îáìåæåíèì äî-
ñòóïîì, ÿêà ñòàëà éîìó â³äîìà ó çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ îáîâ’ÿçê³â;
³íôîðìóâàòè áåçïîñåðåäíüîãî êåð³âíèêà ïðî îáñòàâèíè, ùî óíåìîæëèâëþþòü
éîãî ïîäàëüøó ñëóæáó â ïîë³ö³¿ àáî ïåðåáóâàííÿ íà çàéìàí³é ïîñàä³ [2].

Òàêîæ ïîë³öåéñüêèé íà âñ³é òåðèòîð³¿ Óêðà¿íè íåçàëåæíî â³ä ïîñàäè, ÿêó
â³í çàéìàº, ì³ñöåçíàõîäæåííÿ ³ ÷àñó äîáè â ðàç³ çâåðíåííÿ äî íüîãî áóäü-ÿêî¿
îñîáè ³ç çàÿâîþ ÷è ïîâ³äîìëåííÿì ïðî ïîä³¿, ùî çàãðîæóþòü îñîáèñò³é ÷è ïóáë³÷í³é
áåçïåö³, àáî â ðàç³ áåçïîñåðåäíüîãî âèÿâëåííÿ òàêèõ ïîä³é çîáîâ’ÿçàíèé âæèòè
íåîáõ³äíèõ çàõîä³â ç ìåòîþ ðÿòóâàííÿ ëþäåé, íàäàííÿ äîïîìîãè îñîáàì, ÿê³ ¿¿ ïî-
òðåáóþòü, ³ ïîâ³äîìèòè ïðî öå íàéáëèæ÷èé îðãàí ïîë³ö³¿. Çâåðòàþ÷èñü äî îñîáè,
àáî ó ðàç³ çâåðíåííÿ îñîáè äî ïîë³öåéñüêîãî, ïîë³öåéñüêèé çîáîâ’ÿçàíèé íàçâàòè
ñâîº ïð³çâèùå, ïîñàäó, ñïåö³àëüíå çâàííÿ òà ïðåä’ÿâèòè íà ¿¿ âèìîãó ñëóæáîâå
ïîñâ³ä÷åííÿ, íàäàâøè ìîæëèâ³ñòü îçíàéîìèòèñÿ ç âèêëàäåíîþ â íüîìó ³íôîð-
ìàö³ºþ, íå âèïóñêàþ÷è éîãî ç ðóê. Äîäàòêîâ³ îáîâ’ÿçêè, ïîâ’ÿçàí³ ç ïðîõîäæåííÿì
ïîë³öåéñüêèì ñëóæáè â ïîë³ö³¿, ìîæóòü áóòè ïîêëàäåí³ íà íüîãî âèêëþ÷íî çàêîíîì
[2].

Îòæå, ïðàâà òà îáîâ’ÿçêè ïîë³öåéñüêîãî ôîðìóþòü îáñÿã éîãî ïîâíîâàæåíü.
Òàê, ñïåö³àëüí³ ïîâíîâàæåííÿ ïîë³öåéñüêîãî – öå ïðàâà ³ îáîâ’ÿçêè, ÿê³ ïî-
ë³öåéñüêèé âèêîíóº çà ïîñàäîþ â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà. Âîíè º ïîõ³ä-
íèìè â³ä ïðàâ ³ îáîâ’ÿçê³â ïîë³ö³¿ ³ º ôîðìîþ ¿õ ðåàë³çàö³¿. ̄ õ êîìïëåêñ çàëåæèòü
â³ä âèäó ïîë³öåéñüêîãî ï³äðîçä³ëó (îïåðàòèâíèé ñï³âðîá³òíèê, ïàòðóëüíèé, ä³ëü-
íè÷íèé ³íñïåêòîð, ñë³ä÷èé, ä³çíàâà÷ òîùî) ³ ð³âíÿ çàéìàíî¿ ïîñàäè (öåíòðàëüíèé
àïàðàò, òåðèòîð³àëüíèé îðãàí òîùî). Ïåðåë³ê ïîâíîâàæåíü ì³ñòèòüñÿ â ïîñàäîâèõ
³íñòðóêö³ÿõ ïîë³öåéñüêîãî, ÿêèé çàòâåðäæóºòüñÿ â³äïîâ³äíèìè êåð³âíèêàìè îðãàí³â
³ ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Îäíèì ³ç êëþ÷îâèõ åëåìåíò³â ïðàâîâîãî ñòàòóñó ïîë³öåéñüêîãî º ãàðàíò³¿
éîãî ïðàâîâîãî çàõèñòó. Ó íàóêîâ³é ë³òåðàòóð³ òåðì³í “ãàðàíò³ÿ” ðîçãëÿäàºòüñÿ
ÿê ïîðóêà â ÷îìóñü, çàáåçïå÷åííÿ ÷îãî-íåáóäü; óìîâè, ùî çàáåçïå÷óþòü óñï³õ
÷îãî-íåáóäü. Ãàðàíò³¿ ìîæóòü áóòè ïîä³ëåí³ íà âèäè çàëåæíî â³ä ¿õíüî¿ ïðèðîäè
[3, c. 29]. Âðàõîâóþ÷è, ùî ä³ÿëüí³ñòü ïîë³öåéñüêîãî º þðèñäèêö³éíîþ, âðåãóëüî-
âàíîþ íîðìàìè ïðàâà òà ñïðÿìîâàíîþ íà ïðàâîâó îõîðîíó ñóñï³ëüíèõ â³äíîñèí,
îêðåìî íåîáõ³äíî âêàçàòè ³ íà þðèäè÷í³ ãàðàíò³¿, ÿêèìè ïðèéíÿòî ââàæàòè çàêî-
íîäàâ÷î çàêð³ïëåí³ çàñîáè îõîðîíè ïðàâ ëþäèíè òà ãðîìàäÿíèíà, ñïîñîáè ¿õ ðåà-
ë³çàö³¿, à òàêîæ çàñîáè çàáåçïå÷åííÿ çàêîííîñò³ ³ îõîðîíè ïðàâîïîðÿäêó, ³íòåðåñ³â
îñîáèñòîñò³, ñóñï³ëüñòâà ³ äåðæàâè.

Îòæå, ãàðàíò³¿ ïðàâîâîãî çàõèñòó ïîë³öåéñüêîãî – öå þðèäè÷íî çàêð³ïëåí³
ñïîñîáè, ïðèéîìè, çàñîáè, ìåõàí³çìè, ïðåçóìïö³¿ ³ ïðîöåäóðè, ùî çàáåçïå÷óþòü
ìîæëèâ³ñòü âïåâíåíîãî é ³í³ö³àòèâíîãî âèêîíàííÿ ïîë³öåéñüêèì ïîêëàäåíèõ íà
íüîãî ïîâíîâàæåíü. ̄ õ çíà÷åííÿ îáóìîâëåíå òèì, ùî õàðàêòåð çàâäàíü, ùî ñòîÿòü
ïåðåä ïîë³ö³ºþ, à òàêîæ ñïåöèô³êà âèêîðèñòîâóâàíèõ íåþ ìåòîä³â ³ çàñîá³â íàäàþòü
ïîë³öåéñüê³é ä³ÿëüíîñò³ âåëüìè âèñîêó ñòóï³íü êîíôë³êòíîñò³. Ó ñó÷àñíèõ ïîë³-
òè÷íèõ òà ñîö³àëüíèõ óìîâàõ íàä³éíà ïðàâîâà çàõèùåí³ñòü ïîë³öåéñüêèõ ñòàº âàæ-
ëèâîþ óìîâîþ åôåêòèâíîñò³ ä³ÿëüíîñò³ äåðæàâè òà ¿¿ îðãàí³â.

© Khaliota Andrii, 2021
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Ðîçãëÿäàþ÷è ãàðàíò³¿ ïðàâîâîãî çàõèñòó ïîë³öåéñüêîãî íåäîïóñòèìî îáìåæó-
âàòèñÿ òèìè çàñîáàìè, ÿê³ âêàçàí³ â çàêîíîäàâñòâ³ â ÿêîñò³ ãàðàíò³é. Ïðîôåñ³éíà
ä³ÿëüí³ñòü ïîë³öåéñüêîãî çàáåçïå÷óºòüñÿ îäíî÷àñíîþ ä³ºþ âåëèêî¿ ê³ëüêîñò³ ôàê-
òîð³â îá’ºêòèâíîãî òà ñóá’ºêòèâíîãî õàðàêòåðó. Òîìó â ÿêîñò³ ãàðàíò³é ïðàâîâîãî
çàõèñòó ïîë³öåéñüêîãî ìàþòü ðîçãëÿäàòèñÿ âñ³ ò³ çàñîáè òà/àáî ä³ÿëüí³ñòü ³íøèõ
ñóá’ºêò³â, ÿê³ ñïðèÿþòü àáî çàáåçïå÷óþòü ä³ÿëüí³ñòü ïîë³öåéñüêîãî ÿê ñëóæáîâî¿
îäèíèö³ â ñòðóêòóð³ îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿. ¯õ êîëî íå º îáìåæåíèì ³ íå
ìîæå ïîâ’ÿçóâàòèñÿ ç ä³ÿëüí³ñòþ ò³ëüêè îðãàí³â ïîë³ö³¿. Ôàêòîðàìè, ÿê³ âïëèâàþòü
íà ð³øåííÿ ëþäèíè ñëóæèòè â ïîë³ö³¿ òà íà ÿê³ñòü âèêîíàííÿ îáîâ’ÿçê³â ïîë³öåéñü-
êîãî, º: âíóòð³øíÿ ìîòèâàö³ÿ îñîáè, ï³äòðèìêà ¿¿ ñëóæáè â ïîë³ö³¿ ÷ëåíàìè ñ³ì’¿,
ñòàâëåííÿ îòî÷åííÿ ïîë³öåéñüêîãî òà ñóñï³ëüñòâà â ö³ëîìó äî ä³ÿëüíîñò³ ÿê ïî-
ë³ö³¿, òàê ³ îêðåìî âçÿòîãî ïîë³öåéñüêîãî, ìàòåð³àëüíå çàáåçïå÷åííÿ ó âñ³õ éîãî
ïðîÿâàõ òîùî [4, c. 89–90].

Ãapaíòi¿ ä³ÿëüíîñò³ ïîë³öåéñüêîãî ìàþòü âåëèêå çíà÷åííÿ äëÿ çàáåçïå÷åííÿ
ðåàë³çàö³¿ ïîë³öåéñüêèì ñâî¿õ ïðàâ ³ îáîâ’ÿçê³â â Óêðà¿í³. Ñïèðàþ÷èñü ñàìå íà ö³
ì³æíàðîäí³ ñòàíäàðòè ä³ÿëüíîñò³ ïîë³öåéñüêèõ, óêðà¿íñüêèé çàêîíîäàâåöü ó ñòàòò³ 62
Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” âèçíà÷èâ ãàðàíò³¿ ïðîôåñ³éíî¿ ä³ÿëü-
íîñò³ ïîë³öåéñüêèõ â Óêðà¿í³ [2]. Ìè ïðîïîíóºìî ¿õ óìîâíî ïîä³ëèòè íà òàê³
âèäè: ïðàâîâ³, îðãàí³çàö³éí³, ìàòåð³àëüíî-òåõí³÷í³ òà ñîö³àëüíî-åêîíîì³÷í³.

Òàê, ïðàâîâèìè ãàðàíò³ÿìè º ñàìå þðèäè÷í³ óìîâè, ïðèéîìè òà çàñîáè, ùî
ñïðèÿþòü ïðîôåñ³éí³é ä³ÿëüíîñò³ ïîë³öåéñüêèõ, çà äîïîìîãîþ ÿêèõ âñòàíîâëþºòüñÿ
ïðàâîâèé âïëèâ íà ïîâåä³íêó ÿê ñàìîãî ïîë³öåéñüêîãî, òàê ³ íà ïîâåä³íêó îñ³á, ç
ÿêèìè ïîë³öåéñüêèé ìîæå âñòóïàòè â ïðàâîâ³äíîñèíè. Ñåðåä íèõ ìîæíà âèçíà÷èòè:
ïðàâîâèé ñòàòóñ ïîë³öåéñüêîãî ÿê ïðåäñòàâíèêà äåðæàâè; çàêîíí³ âèìîãè ïîë³öåéñü-
êîãî º îáîâ’ÿçêîâèìè äëÿ âèêîíàííÿ âñ³ìà ô³çè÷íèìè òà þðèäè÷íèìè îñîáàìè;
çàêð³ïëåííÿ á³ëüø æîðñòêèõ âèä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ
ùîëî ïîë³öåéñüêîãî òîùî.

Íàñòóïíèì âèäîì ãàðàíò³é ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ º îðãàí³çà-
ö³éí³ ãàðàíò³¿. Âîíè ñòâîðþþòü ïåðåäóìîâè äëÿ íåçàëåæíîñò³ òà íåóïåðåäæåíîñò³
ïîë³öåéñüêîãî ï³ä ÷àñ âèêîíàííÿ ñâî¿õ ïîâíîâàæåíü. Ñòàòòåþ 62 Çàêîíó Óêðà¿íè
“Ïðî Íàö³îíàëüíó ïîë³ö³þ” çàçíà÷àºòüñÿ, ùî ïîë³öåéñüêèé ï³ä ÷àñ âèêîíàííÿ
ïîêëàäåíèõ íà íüîãî îáîâ’ÿçê³â ï³äïîðÿäêîâóºòüñÿ ò³ëüêè ñâîºìó áåçïîñåðåäíüîìó
òà ïðÿìîìó êåð³âíèêó. Í³õòî, êð³ì áåçïîñåðåäíüîãî ³ ïðÿìîãî êåð³âíèêà (çà âè-
íÿòêîì âèïàäê³â, ïðÿìî ïåðåäáà÷åíèõ çàêîíîì), íå ìîæå íàäàâàòè áóäü-ÿê³ ïèñüìîâ³
÷è óñí³ âêàç³âêè, âèìîãè, äîðó÷åííÿ ïîë³öåéñüêîìó àáî â ³íøèé ñïîñ³á âòðó÷àòèñÿ
â çàêîííó ä³ÿëüí³ñòü ïîë³öåéñüêîãî. Í³õòî íå ìàº ïðàâà ïîêëàñòè íà ïîë³öåéñüêîãî
âèêîíàííÿ îáîâ’ÿçê³â, íåâèçíà÷åíèõ çàêîíîì [2].

Òàê³ îðãàí³çàö³éí³ ãàðàíò³¿ ä³ÿëüíîñò³ ïîë³öåéñüêîãî ñòâîðþþòü óìîâè äëÿ
ðåàë³çàö³¿ ïðèíöèïó ºäèíîíà÷àëüíîñò³, îáìåæóþòü äæåðåëà òà ïîò³ê îïåðàòèâíî¿
³íôîðìàö³¿, ÿêà âïëèâàº íà ïðèéíÿòòÿ ð³øåííÿ ïîë³öåéñüêèì, çáàëàíñîâóþòü ñó-
áîðäèíàö³éíó ñèñòåìó â ïîë³ö³¿. Çà â³äñóòíîñò³ òàêèõ ãàðàíò³é ó ïîâñÿêäåíí³é
ñëóæáîâ³é ä³ÿëüíîñò³ ïîë³öåéñüêîãî ìîæóòü âèíèêàòè ñèòóàö³¿, êîëè â³í áóäå ïðèé-
ìàòè ³íôîðìàö³þ àáî íàêàçè â³ä ïåâíîãî êîëà îñ³á ³ç ð³çíèì çì³ñòîì òà ñïðÿìó-
âàííÿì. Öå íå äîçâîëèòü ïðèéíÿòè íåóïåðåäæåíå òà ïðàâèëüíå ð³øåííÿ, îñîáëèâî
â ñèòóàö³ÿõ êðèòè÷íîãî îáìåæåííÿ ÷àñó íà îáðîáêó òàêî¿ âõ³äíî¿ ³íôîðìàö³¿.
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Ìàòåð³àëüíî-òåõí³÷í³ ãàðàíò³¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ ñòâîðþþòü
â³äïîâ³äí³ óìîâè äëÿ íàëåæíîãî âèêîíàííÿ ¿õ îáîâ’ÿçê³â. Äî íèõ ìîæíà â³äíåñòè
çàáåçïå÷åí³ñòü àâòîòðàíñïîðòîì òà ïàëüíèì äëÿ íüîãî, íåîáõ³äíîþ îðãòåõí³êîþ,
ïðèì³ùåííÿìè, îáëàäíàííÿì, ñïåö³àëüíèìè çàñîáàìè òà îçáðîºííÿì. Êîæåí êå-
ð³âíèê ï³äðîçä³ë³â ïîë³ö³¿ ÷è ïîë³öåéñüêèé âîëîä³º ³íôîðìàö³ºþ ùîäî òîãî, ÿê³
çàñîáè ìàòåð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ ¿ì íåîáõ³äí³ äëÿ á³ëüø ÿê³ñíîãî âè-
êîíàííÿ ñëóæáîâèõ ïîâíîâàæåíü. Äëÿ âèð³øåííÿ ìàòåð³àëüíèõ ïèòàíü ïîòð³áíî
çá³ëüøóâàòè îáñÿã ô³íàíñóâàííÿ âèòðàò íà óòðèìàííÿ òà ïðèäáàííÿ ðåñóðñ³â (çî-
êðåìà, êðèì³íàë³ñòè÷íî¿ òà ñïåö³àëüíî¿ òåõí³êè, àâòîòðàíñïîðòó òîùî), à òàêîæ
çä³éñíþâàòè ¿õ åôåêòèâíå âèêîðèñòàííÿ.

²íøèì âèäîì ãàðàíò³é ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ º ñîö³àëüíî-
åêîíîì³÷í³ ãàðàíò³¿, ÿê³ çàáåçïå÷óþòü ñòâîðåííÿ òà ï³äòðèìàííÿ âíóòð³øíüî¿ ìî-
òèâàö³¿ ïîë³öåéñüêîãî äî ïðîäîâæåííÿ ñëóæáè òà åôåêòèâíîãî âèêîíàííÿ ïîâíî-
âàæåíü. Äî òàêèõ ãàðàíò³é íàëåæèòü ãðîøîâå çàáåçïå÷åííÿ, ñîö³àëüíå òà ïåíñ³éíå
çàáåçïå÷åííÿ.

Ùå îäíèì ³ç âàæëèâèõ åëåìåíò³â ïðàâîâîãî ñòàòóñó âèñòóïàº â³äïîâ³äàëüí³ñòü.
Ïðèïèñè ùîäî â³äïîâ³äàëüíîñò³ ïîë³öåéñüêèõ çàêð³ïëåí³ â ñòàòò³ 19 “Âèäè â³äïî-
â³äàëüíîñò³ ïîë³öåéñüêèõ” Çaêoíó Óêpa¿íè “Ïpo Íaö³oíaëüíó ïîë³ö³þ” ³ ìàþòü
â³äñèëüíèé (áëàíêåòíèé) õàðàêòåð. Âðàõîâóþ÷è íàóêîâ³ ïiäxoäè äî ðîçóì³ííÿ
â³äïîâ³äàëüíîñò³, íåîáõ³äíî çàçíà÷èòè, ùî öå ñîö³àëüíèé îáîâ’ÿçîê ëþäèíè –
âiäïoâiäaòè çà ñâî¿ â÷èíêè i äi¿, a òàêîæ çà íàñë³äêè öèõ â÷èíê³â i ä³é. Öåé ñî-
ö³àëüíèé îáîâ’ÿçîê ìîæëèâî oxapaêòepèçóâaòè ÿê cócïiëüíó âèìîãó, çâepíeíó äî
íe¿, íåîáõ³äí³ñòü cïiââiäíocèòè õàðàêòåð câoºï ïîâåä³íêè (ñâî¿õ ä³é) çi âñòàíîâ-
ëåíèìè â cócïiëücòâi ïpaâèëaìè òa ïîâåä³íêîþ ³íøèõ ó÷acíèêiâ cócïiëüíèx â³äíî-
ñèí, ócâiäoìëþâaòè ìîæëèâ³ íeãaòèâíi íàñë³äêè òaêo¿ ïîâåä³íêè òa â paçi íàñòàííÿ
öèõ íàñë³äê³â ïepeòepïiòè äëÿ ñåáå ïåâí³ íecïpèÿòëèâi íàñë³äêè ó âèãëÿä³ ïoçáaâ-
ëeíü ÷è oáìeæeíü ïðàâ ³ ñâîáîä, ïîêëàäàííÿ äîäàòêîâèõ çîáîâ’ÿçàíü òoùo.

Îòæå, þðèäè÷íà â³äïîâ³äàëüí³ñòü ïîë³öåéñüêèõ – öå îáîâ’ÿçîê ïîë³öåéñüêèõ,
ÿê³ â÷èíèëè ïpaâoïopóøeííÿ, çàçíàòè îáìåæåííÿ ñâî¿õ ïðàâ ³ ñâîáîä, ùî ïðîÿâ-
ëÿþòüñÿ ó íeãaòèâíèx íàñë³äêàõ îñîáèñòîãî, ìaéíoâoão ÷è îðãàí³çàö³éíîãî xapaêòepó
³ âèïëèâàþòü ³ç ñàíêö³é ïðàâîâèõ íîðì, âñòàíîâëåíèõ êîìïåòåíòíèìè îðãàíàìè
äåðæàâíî¿ âëàäè â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà.

Þpèäè÷ía â³äïîâ³äàëüí³ñòü ïîë³öåéñüêèõ ìàº xapaêòepíi oçíaêè, a ñàìå:
à) âîíà íàñòàº ëèøå ça òi ä³ÿííÿ, ÿê³ âèçía÷eíi íopìaìè ÷èííîãî çàêîíîäàâñòâà
ÿê ïðàâîïîðóøåííÿ; á) äî íå¿ ïîë³öåéñüê³ ìîæóòü ïðèòÿãàòèñü ò³ëüêè ça ñêîºí³
ïðàâîïîðóøåííÿ, ùî â÷èíåí³ ñàìå öèì ïîë³öåéñüêèì; â) âîíà íàêëàäàºòüñÿ
êîìïåòåíòíèìè opãaíaìè äåðæàâíî¿ âëàäè øëÿõîì âèçía÷eío¿ çàêîíîäàâñòâîì
ïðîöåäóðè ³ ó ôîðì³ â³äïîâ³äíèõ ñàíêö³é; ã) âîíà ïðîÿâëÿºòüñÿ â íàñòàíí³ äëÿ
ïpaâoïopóøíèêa âiäïoâiäíèx íeãaòèâíèx íàñë³äê³â, âèä i ì³ðà ÿêèõ âèçía÷aþòücÿ
çaêoíoì; ́ ) íàêëàäàííÿ ñòÿãíåíü íà ïîë³öåéñüêîãî-ïðàâîïîðóøíèêà â³äáóâàºòüñÿ
øëÿõîì îáìåæåííÿ éîãî ïðàâ ³ ñâîáîä; ä) âèêoíaííÿ ïpaâoïopóøíèêoì îáîâ’ÿçê³â,
ÿê³ ïoêëaäaþòücÿ ía íüîãî ó çâ’ÿçêó ç ïðèòÿãíåííÿì äî þpèäè÷ío¿ â³äïîâ³äàëüíîñò³,
çàáåçïå÷óºòüñÿ ñèëîþ äåðæàâíîãî âïëèâó àæ äî ïpèìócó; å) ÿêùî ïîë³öåéñüêèé
â÷èíèâ ïpoòèïpaâíi äiï íå ï³ä ÷àñ ïåðåáóâàííÿ ía cëóæái, òo â³í áóäå ïpèòÿãaòècÿ
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äî â³äïîâ³äàëüíîñò³ ÿê ïåðåñ³÷íèé ãðîìàäÿíèí, à íå ÿê ñëóæáîâà îñîáà; º) ó ðàç³
â÷èíåííÿ ïðîòèïðàâíèõ ä³ÿíü ïîë³öåéñüê³ íåñóòü êðèì³íàëüíó, àäì³í³ñòðàòèâíó,
öèâ³ëüíî-ïðàâîâó, ìàòåð³àëüíó òà äèñöèïë³íàðíó â³äïîâ³äàëüí³ñòü â³äïîâ³äíî äî
çàêîíó; æ) ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ ïîë³öåéñüêèõ â³äáóâàºòüñÿ íåçàëåæíî
â³ä çàéìàíî¿ ïîñàäè, âèñëóãè ðîê³â ó ïîë³ö³¿ ÷è çàñëóãè ïåðåä äåðæàâîþ àáî
ñóñï³ëüñòâîì, ó ÷îìó ³ ïðîÿâëÿºòüñÿ ïðèíöèï ð³âíîñò³ âñ³õ ïîë³öåéñüêèõ ó ïðèòÿã-
íåíí³ äî â³äïîâ³äàëüíîñò³. Ñïèðàþ÷èñü íà âèêëàäåíå âèùå, çì³ñò â³äïîâ³äàëüíîñò³
ïîë³öåéñüêèõ cëiä poçóìiòè ÿê ¿x çîáîâ’ÿçàííÿ çaçíaòè äëÿ ñåáå âèçía÷eíi çàêîíî-
äàâñòâîì íeãaòèâíi íàñë³äêè ïåâíîãî âèäó i ì³ðè çà ïîðóøåííÿ ÷èííîãî çàêîíîäàâ-
ñòâà ï³ä ÷àñ âèêoíaííÿ ñâî¿õ ïîâíîâàæåíü íà â³äïîâ³äí³é ïîñàä³ â Íàö³îíàëüí³é
ïîë³ö³¿ Óêðà¿íè.

Ïîðÿäîê ïðèòÿãíåííÿ ïîë³öåéñüêèõ äî êðèì³íàëüíî¿, àäì³í³ñòðàòèâíî¿, öè-
â³ëüíî-ïðàâîâî¿, ìàòåð³àëüíî¿ òà äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³ ðåãëàìåíòóºòüñÿ
íîðìàìè ìàòåð³àëüíîãî òà ïðîöåñóàëüíîãî ïðàâà â³äïîâ³äíî¿ ãàëóç³ ïðàâà, íîðìè
ÿêî¿ áóëî ïîðóøåíî. Çîêðåìà, ï³äñòàâè òà ïîðÿäîê ïðèòÿãíåííÿ ïîë³öåéñüêèõ äî
äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³, à òàêîæ çàñòîñóâàííÿ äî ïîë³öåéñüêèõ çàîõî÷åíü
âèçíà÷àþòüñÿ Äèñöèïë³íàðíèì ñòàòóòîì Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè [5], ùî
çàòâåðäæóºòüñÿ çàêîíîì. Äåðæàâà â³äïîâ³äíî äî çàêîíó â³äøêîäîâóº øêîäó, çàâäàíó
ô³çè÷í³é àáî þðèäè÷í³é îñîá³ ð³øåííÿìè, ä³ºþ ÷è áåçä³ÿëüí³ñòþ îðãàíó àáî
ï³äðîçä³ëó ïîë³ö³¿, ïîë³öåéñüêèì ï³ä ÷àñ çä³éñíåííÿ íèìè ñâî¿õ ïîâíîâàæåíü [2].

Îäíèì ³ç çíà÷óùèõ åëåìåíò³â ïðàâîâîãî ñòàíîâèùà ïîë³öåéñüêîãî º îáìå-
æåííÿ ³ çàáîðîíè, ïîâ’ÿçàí³ ç³ ñëóæáîþ â ïîë³ö³¿. Çà ñâî¿ì çì³ñòîì òåðì³í “îáìå-
æåííÿ” – öå âñòàíîâëåííÿ ïåâíèõ ìåæ, ó ÿêèõ ïîâèíí³ ä³ÿòè ñóá’ºêòè, äëÿ äî-
ñÿãíåííÿ ñóñï³ëüíî¿ ìåòè. Ïðàâîâ³ îáìåæåííÿ ³ çàáîðîíè ïîë³öåéñüêèõ âèçíà-
÷àþòüñÿ ÿê âñòàíîâëåí³ çàêîíîì âèêëþ÷åííÿ ç ïðàâîâîãî ñòàòóñó ïîë³öåéñüêîãî,
ìàþòü ïðåâåíòèâíèé õàðàêòåð, çàïîá³ãàþòü âèíèêíåííþ íåñïðèÿòëèâèõ íàñë³äê³â
ÿê äëÿ ñóá’ºêò³â, ùîäî ÿêèõ âîíè ä³þòü, òàê ³ äëÿ ³íøèõ îñ³á [6, ñ. 166]. ̄ õ ïåðåë³ê
ðåãëàìåíòîâàíî ñòàòòåþ 61 Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ”. Â³äïîâ³äíî
äî ¿¿ ïîëîæåíü íå ìîæå áóòè ïîë³öåéñüêèì:

1) îñîáà, âèçíàíà íåä³ºçäàòíîþ àáî îáìåæåíî ä³ºçäàòíîþ îñîáîþ. Â³äïîâ³äíî
äî ÷àñòèíè ïåðøî¿ ñòàòò³ 39 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, ô³çè÷íà îñîáà ìîæå
áóòè âèçíàíà ñóäîì íåä³ºçäàòíîþ, ÿêùî âîíà âíàñë³äîê õðîí³÷íîãî, ñò³éêîãî
ïñèõ³÷íîãî ðîçëàäó íå çäàòíà óñâ³äîìëþâàòè çíà÷åííÿ ñâî¿õ ä³é òà (àáî) êåðóâàòè
íèìè. Âèçíàííÿ ô³çè÷íî¿ îñîáè íåä³ºçäàòíîþ çä³éñíþºòüñÿ ñóäîì ó ïîðÿäêó
îêðåìîãî ïðîâàäæåííÿ. Òàêîæ, â³äïîâ³äíî äî ÷àñòèíè ïåðøî¿ òà äðóãî¿ ñòàòò³ 36
Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, ñóä ìîæå îáìåæèòè öèâ³ëüíó ä³ºçäàòí³ñòü ô³çè÷íî¿
îñîáè, ÿêùî âîíà ñòðàæäàº íà ïñèõ³÷íèé ðîçëàä, ÿêèé ³ñòîòíî âïëèâàº íà ¿¿ çäàò-
í³ñòü óñâ³äîìëþâàòè çíà÷åííÿ ñâî¿õ ä³é òà (àáî) êåðóâàòè íèìè, ÿêùî âîíà çëî-
âæèâàº ñïèðòíèìè íàïîÿìè, íàðêîòè÷íèìè çàñîáàìè, òîêñè÷íèìè ðå÷îâèíàìè,
àçàðòíèìè ³ãðàìè òîùî ³ òèì ñòàâèòü ñåáå ÷è ñâîþ ñ³ì’þ, à òàêîæ ³íøèõ îñ³á, ÿêèõ
âîíà çà çàêîíîì çîáîâ’ÿçàíà óòðèìóâàòè, ó ñêðóòíå ìàòåð³àëüíå ñòàíîâèùå [7];

2) îñîáà, çàñóäæåíà çà óìèñíå â÷èíåííÿ òÿæêîãî òà îñîáëèâî òÿæêîãî çëî÷èíó,
ó òîìó ÷èñë³ ñóäèì³ñòü ÿêî¿ ïîãàøåíà ÷è çíÿòà ó âèçíà÷åíîìó çàêîíîì ïîðÿäêó.
Òàêà çàáîðîíà º àáñîëþòíîþ äëÿ ïîë³öåéñüêèõ, îñê³ëüêè ïðàâîîõîðîíöåì ïîâèííà
áóòè îñîáà, ùî íå çàïëÿìóâàëà ñâîþ ðåïóòàö³ºþ ó÷àñòþ ó çëî÷èíí³é ä³ÿëüíîñò³;
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3) îñîáà, ÿêà ìàº íåïîãàøåíó àáî íåçíÿòó ñóäèì³ñòü çà â÷èíåííÿ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ, êð³ì ðåàá³ë³òîâàíî¿. Öÿ îáñòàâèíà çóìîâëåíà íåîáõ³äí³ñòþ
çì³öíåííÿ êàäðîâîãî ñêëàäó ïîë³ö³¿ îñîáàìè, ÿê³ íå ìàþòü ñóäèìîñò³;

4) îñîáà, ùîäî ÿêî¿ áóëî ïðèïèíåíî êðèì³íàëüíå ïðîâàäæåííÿ ç íåðåàá³-
ë³òóþ÷èõ ï³äñòàâ. Öå º äîñòàòí³ì ïðèâîäîì äëÿ çâ³ëüíåííÿ ç³ ñëóæáè, à òàêîæ
äëÿ â³äìîâè ãðîìàäÿíèíó ïðè ïðèéíÿòò³ íà ðîáîòó â ïîë³ö³þ;

5) îñîáà, äî ÿêî¿ áóëè çàñòîñîâàí³ çàõîäè àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³
çà â÷èíåííÿ àäì³í³ñòðàòèâíîãî ïðàâîïîðóøåííÿ, ïîâ’ÿçàíîãî ç êîðóïö³ºþ. Öÿ
îáñòàâèíà çóìîâëåíà íåîáõ³äí³ñòþ ï³äâèùåííÿ àâòîðèòåòó ïîë³ö³¿ â ñóñï³ëüñòâ³,
ùî äîçâîëèòü â³äìåæóâàòèñü â³ä êîðóïö³îíåð³â, íå ïðèéìàþ÷è ¿õ íà ñëóæáó;

á) îñîáà, ÿêà â³äìîâëÿºòüñÿ â³ä ïðîöåäóðè ñïåö³àëüíî¿ ïåðåâ³ðêè ï³ä ÷àñ
ïðèéíÿòòÿ íà ñëóæáó â ïîë³ö³¿ àáî â³ä ïðîöåäóðè îôîðìëåííÿ äîïóñêó äî äåðæàâíî¿
òàºìíèö³, ÿêùî äëÿ âèêîíàííÿ íåþ ñëóæáîâèõ îáîâ’ÿçê³â ïîòð³áåí òàêèé äîïóñê.
Ó ö³é ñèòóàö³¿ îñîáà ìîæå ïðèõîâóâàòè ÿê³ñü íåãàòèâí³ ôàêòè á³îãðàô³¿ ÷è ïñè-
õîëîã³÷í³ îñîáëèâîñò³, ÿê³ ìîæóòü áóòè âèêðèò³ â ðåçóëüòàò³ ïðîâåäåííÿ ñïåö³àëüíî¿
ïåðåâ³ðêè;

7) îñîáà, ÿêà ìàº çàõâîðþâàííÿ, ùî ïåðåøêîäæàº ïðîõîäæåííþ ñëóæáè â
ïîë³ö³¿. Ïåðåë³ê çàõâîðþâàíü, ùî ïåðåøêîäæàþòü ïðîõîäæåííþ ñëóæáè â ïîë³ö³¿,
çàòâåðäæóºòüñÿ Ì³í³ñòåðñòâîì âíóòð³øí³õ ñïðàâ Óêðà¿íè ñï³ëüíî ç öåíòðàëüíèì
îðãàíîì âèêîíàâ÷î¿ âëàäè, ùî çàáåçïå÷óº ôîðìóâàííÿ òà ðåàë³çóº äåðæàâíó ïîë³òè-
êó ó ñôåð³ îõîðîíè çäîðîâ’ÿ. Ñëóæáîâà ä³ÿëüí³ñòü ïîë³öåéñüêèõ âèìàãàº íàëåæíîãî
ñòàíó çäîðîâ’ÿ, îñê³ëüêè ïîâ’ÿçàíà ç ô³çè÷íèìè, ìîðàëüíèìè ïåðåâàíòàæåííÿìè,
ðèçèêàìè äëÿ æèòòÿ òà çäîðîâ’ÿ;

8) îñîáà, ÿêà âòðàòèëà ãðîìàäÿíñòâî Óêðà¿íè òà/àáî ìàº ãðîìàäÿíñòâî (ï³ääàí-
ñòâî) ³íîçåìíî¿ äåðæàâè, àáî îñîáà áåç ãðîìàäÿíñòâà. Ò³ëüêè ãðîìàäÿíè Óêðà¿íè
ìîæóòü ïðàöþâàòè íà äåðæàâí³é ñëóæá³;

9) îñîáà, ÿêà íàäàëà çàâ³äîìî íåïðàâäèâó ³íôîðìàö³þ ï³ä ÷àñ ïðèéíÿòòÿ íà
ñëóæáó â ïîë³ö³¿. Îäíàê òóò íåîáõ³äíî ìàòè íà óâàç³, ùî öåé çàõ³ä º ä³éñíèì ò³ëü-
êè â òîìó âèïàäêó, êîëè ï³ä ÷àñ âñòóïó íà ñëóæáó ãðîìàäÿíèí ñâ³äîìî ïðèõîâàâ
ïåâí³ ôàêòè ñâîº¿ á³îãðàô³¿, âíàñë³äîê ÷îãî ïðåäñòàâëåí³ â³äîìîñò³ áóëè ñïîòâîðåí³
[2].

Çà ïîë³öåéñüêèìè çáåð³ãàþòüñÿ âñ³ ïðàâà, âèçíà÷åí³ äëÿ ãðîìàäÿí Óêðà¿íè
Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè, êð³ì îáìåæåíü, âñòàíîâëåíèõ öèì òà ³íøèìè
çàêîíàìè Óêðà¿íè. Òàê, ïîë³öåéñüêèé íå ìîæå áóòè ÷ëåíîì ïîë³òè÷íî¿ ïàðò³¿, à
òàêîæ â³í íå ìîæå îðãàí³çîâóâàòè ñòðàéêè òà áðàòè ó÷àñòü ó íèõ.

Êð³ì òîãî, íà ïîë³öåéñüêèõ ïîøèðþþòüñÿ îáìåæåííÿ, âèçíà÷åí³ Çàêîíîì
Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóïö³¿”, “Ïðî Íàö³îíàëüíó ïîë³ö³þ” òà ³íøèìè
çàêîíàìè Óêðà¿íè [2]. Â³äïîâ³äíî, àíòèêîðóïö³éí³ çàáîðîíè òà îáìåæåííÿ, ùî
âñòàíîâëþþòüñÿ íîðìàìè ïðàâà, ÿê³ ïîøèðþþòüñÿ íà ïîë³öåéñüêèõ ÿê ñïåö³àëüíèõ
ñóá’ºêò³â, ðåãëàìåíòîâàí³ ñòàòòÿìè 23–27, 31, 36 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ
êîðóïö³¿”. Äî íèõ íàëåæàòü òàê³ îáìåæåííÿ òà çàáîðîíè: çàáîðîíà òà îáìåæåííÿ
ùîäî îäåðæàííÿ ïîäàðóíê³â (ñòàòòÿ 23 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóï-
ö³¿”); çàáîðîíà îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè àáî ïîäàðóíêà òà ïîâîäæåííÿ ç
íèìè (ñòàòòÿ 24 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóïö³¿”); çàáîðîíà ùîäî
ñóì³ñíèöòâà òà ñóì³ùåííÿ ç ³íøèìè âèäàìè ä³ÿëüíîñò³ (ñòàòòÿ 25 Çàêîíó Óêðà¿íè

© Khaliota Andrii, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).16

139

“Ïðî çàïîá³ãàííÿ êîðóïö³¿”); çàáîðîíè òà îáìåæåííÿ, ïîâ’ÿçàí³ ç ïîäàëüøèì
ïðàöåâëàøòóâàííÿì ñïåö³àëüíèõ ñóá’ºêò³â (ñòàòòÿ 26 Çàêîíó Óêðà¿íè “Ïðî çàïî-
á³ãàííÿ êîðóïö³¿”); îáìåæåííÿ ñï³ëüíî¿ ðîáîòè áëèçüêèõ îñ³á (íåïîòèçìó íà
ðîáîò³) (ñòàòòÿ 27 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ êîðóïö³¿”); îáìåæåííÿ ùîäî
äîñòóïó ñïåö³àëüíèõ ñóá’ºêò³â äî ïåâíî¿ ³íôîðìàö³¿ (ñòàòòÿ 31 Çàêîíó Óêðà¿íè
“Ïðî çàïîá³ãàííÿ êîðóïö³¿”); îáìåæåííÿ ùîäî íàÿâíîñò³ ó âëàñíîñò³ ñïåö³àëüíèõ
ñóá’ºêò³â ï³äïðèºìñòâ ÷è êîðïîðàòèâíèõ ïðàâ (ñòàòòÿ 36 Çàêîíó Óêðà¿íè “Ïðî
çàïîá³ãàííÿ êîðóïö³¿”) [8]. Âîíè ïåâíèì ÷èíîì îáìåæóþòü, ñòàâëÿòü ó ïåâí³
ìåæ³ ïðàâîâèé ñòàòóñ ïîë³öåéñüêîãî, ùî ðîáèòü éîãî îñîáëèâèì ñòîñîâíî ïðàâîâî-
ãî ñòàòóñó ³íøèõ îñ³á. Ñë³ä òàêîæ çàóâàæèòè, ùî âñ³ ïåðåðàõîâàí³ âèùå îáìåæåííÿ
òà çàáîðîíè ïîøèðþþòüñÿ íà ïîë³öåéñüêîãî, ÿêùî âîíè íå ïåðå-øêîäæàþòü
çä³éñíåííþ ¿ì îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³.

Îòæå, ó ðåçóëüòàò³ íàøîãî äîñë³äæåííÿ ìîæíà çðîáèòè âèñíîâîê ïðî òå, ùî
ïðàâîâèé ñòàòóñ ïîë³öåéñüêîãî – öå ñóêóïí³ñòü çàêð³ïëåíèõ ó çàêîíîäàâñòâ³ Óêðà¿íè
³ ãàðàíòîâàíèõ äåðæàâîþ ïðàâ, îáîâ’ÿçê³â, ãàðàíò³é ä³ÿëüíîñò³ òà â³äïîâ³äàëüíîñò³
ïîë³öåéñüêîãî ÿê ñïåö³àëüíîãî ñóá’ºêòà ïðàâà, êîòðèé ðåàë³çóº ñïåöèô³÷í³ çàâäàííÿ
äåðæàâè – çàõèñò æèòòÿ, çäîðîâ’ÿ, ïðàâ ³ ñâîáîä ãðîìàäÿí Óêðà¿íè, ³íîçåìíèõ
ãðîìàäÿí, îñ³á áåç ãðîìàäÿíñòâà, ïðîòèä³þ çëî÷èííîñò³, îõîðîíó ãðîìàäñüêîãî
ïîðÿäêó, âëàñíîñò³ òà çàáåçïå÷åííÿ ãðîìàäñüêî¿ áåçïåêè.

Â³í âèñòóïàº ñïåö³àëüíèì, ðîäîâèì âèäîì ïðàâîâîãî ñòàòóñó ëþäèíè, îñê³ëüêè
íàëåæèòü âèêëþ÷íî ïîë³öåéñüêèì. Ñïåöèô³êà ïðàâîâîãî ñòàòóñó ïîë³öåéñüêîãî
ïîëÿãàº ó òîìó, ùî:

– ïðàâîâèé ñòàòóñ ïîë³öåéñüêîãî îñîáà íàáóâàº ç ìîìåíòó âèäàííÿ íàêàçó
ïðî ïðèçíà÷åííÿ íà ïîñàäó â ïîë³ö³¿, òîáòî ç ìîìåíòó þðèäè÷íîãî âñòàíîâëåííÿ
ìîæëèâîñò³ çàñòîñóâàííÿ äî íüîãî çàõîä³â â³äïîâ³äàëüíîñò³ (ÿêùî îñîáà âæå º ïî-
ë³öåéñüêèì). À ïðèïèíÿºòüñÿ – ç ìîìåíòó âèäàííÿ íàêàçó ïðî çâ³ëüíåííÿ ç³
ñëóæáè â ïîë³ö³¿;

– ïðàâà òà îáîâ’ÿçêè ïîë³öåéñüêèõ âñòàíîâëþþòüñÿ, ÿê ïðàâèëî, ó ìåæàõ
êîìïåòåíö³¿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ³ º ïîõ³äíèìè â³ä ïîâíîâàæåíü ïîë³ö³¿;

– ä³ÿëüí³ñòü ïîë³öåéñüêèõ ï³äïîðÿäêîâàíà âèêîíàííþ çàâäàíü, ïîêëàäåíèõ
íà Íàö³îíàëüíó ïîë³ö³þ Óêðà¿íè, ³ ìàº îô³ö³éíèõ õàðàêòåð. Ó ïðàêòè÷í³é ä³ÿëüíîñò³
ïîë³öåéñüê³ âèñòóïàþòü â³ä ³ìåí³ äåðæàâè, ðåàë³çóþòü íàäàí³ äåðæàâîþ ïîâíî-
âàæåííÿ ó ìåæàõ ñóâîðî îêðåñëåíî¿ çàêîíîì êîìïåòåíö³¿;

– ñëóæáîâ³ ïðàâà òà îáîâ’ÿçêè ïîë³öåéñüêèõ õàðàêòåðèçóþòüñÿ ¿õ ºäí³ñòþ òà
âçàºìîçàëåæí³ñòþ. Öÿ îñîáëèâ³ñòü ïîëÿãàº â òîìó, ùî ïðàâà ïîë³öåéñüêîãî îäíî-
÷àñíî º éîãî îáîâ’ÿçêàìè, à îáîâ’ÿçêè – ïðàâàìè. Âîíè ïîâèíí³ ðåàë³çîâóâàòèñü
â ³íòåðåñàõ ñëóæáè, ³íàêøå çàâäàííÿ ïîë³ö³¿ íåìîæëèâî áóäå ðåàë³çóâàòè;

– çä³éñíåííÿ ïîë³öåéñüêèìè ñâî¿õ ïðàâ òà îáîâ’ÿçê³â (ñëóæáîâèõ ïîâíîâàæåíü)
ãàðàíòóºòüñÿ çàêîíîäàâñòâîì. Äåðæàâà ñòâîðþº ïðàâîâ³, îðãàí³çàö³éí³, ìàòåð³àëüíî-
òåõí³÷í³, ñîö³àëüíî-åêîíîì³÷í³ óìîâè òà çàñîáè, çà äîïîìîãîþ ÿêèõ ïîë³öåéñüê³
åôåêòèâíî, ñâîº÷àñíî, ïîâíî, íåóïåðåäæåíî ìîæóòü ðåàë³çîâóâàòè ñâî¿ ïîâíîâà-
æåííÿ;

– çàêîíí³ ïðèïèñè òà âèìîãè ïîë³öåéñüêèõ ïîâèíí³ âèêîíóâàòèñÿ âñ³ìà
ñóá’ºêòàìè ïðàâîâ³äíîñèí, êîìó âîíè àäðåñîâàí³, ³íàêøå ö³ ñóá’ºêòè áóäóòü ïðè-
òÿãíóò³ äî â³äïîâ³äàëüíîñò³. Òîáòî ïîë³öåéñüê³ º ñëóæáîâèìè îñîáàìè Íàö³îíàëüíî¿
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ïîë³ö³¿ Óêðà¿íè, íàä³ëåíèìè äåðæàâíî-âëàäíèìè ïîâíîâàæåííÿìè. Ðåàë³çàö³ÿ
ïîë³öåéñüêèì äàíèõ ïîâíîâàæåíü ñïðÿìîâàíà íà ðåãóëþâàííÿ â³äíîñèí ç îñîáàìè,
ÿê³ îðãàí³çàö³éíî íå ï³äïîðÿäêîâàí³ ïîë³öåéñüêîìó, àëå çîáîâ’ÿçàí³ âèêîíóâàòè
éîãî çàêîíí³ âèìîãè. Òàêîæ ïîë³öåéñüê³ ìàþòü ïîâíîâàæåííÿ ïðèòÿãàòè öèõ îñ³á
äî â³äïîâ³äàëüíîñò³ çà óõèëÿííÿ, íåíàëåæíå âèêîíàííÿ ÷è íå âèêîíàííÿ ¿õ çàêîííèõ
âèìîã;

– çì³ñò ïðàâîâîãî ñòàòóñó ïîë³öåéñüêîãî íå çàâæäè º ñòàëèì, îñê³ëüêè ïîë³-
öåéñüê³, ðåàë³çóþ÷è ïðàâî íà ïðîñóâàííÿ ïî ñëóæá³ àáî íà ñëóæáîâó êàð’ºðó, çì³-
íþþòü ïîñàäè â ïîë³ö³¿, â ðåçóëüòàò³ ÷îãî çì³íþºòüñÿ ³ îáñÿã ¿õ ïðàâ, îáîâ’ÿçê³â,
ãàðàíò³é, â³äïîâ³äàëüíîñò³;

– çàêð³ïëåí³ îáìåæåííÿ äåÿêèõ çàãàëüíîëþäñüêèõ ïðàâ ³ ñâîáîä ïîë³öåéñüêîãî
ç ìåòîþ åôåêòèâíîñò³ éîãî ñëóæáîâî¿ ä³ÿëüíîñò³. Äåÿê³ ïðàâà ³ ñâîáîäè ëþäèíè
ïîë³öåéñüê³ ï³ä ÷àñ ïðîõîäæåííÿ ñëóæáè â ïîë³ö³¿ íå ìîæóòü ðåàë³çóâàòè, îñê³ëüêè
ñëóæáîâà ä³ÿëüí³ñòü ó ïîë³ö³¿ â³ä íèõ âèìàãàº áóòè ïîë³òè÷íî íåéòðàëüíèìè,
íåóïåðåäæåíèìè òà îá’ºêòèâíèìè ó ä³ÿëüíîñò³, ïîñò³éíî áóòè ãîòîâèìè äî âèêî-
íàííÿ ñâî¿ ïîâíîâàæåíü íåçàëåæíî â³ä ðàñè, êîëüîðó øê³ðè, ïîë³òè÷íèõ, ðåë³ã³éíèõ
òà ³íøèõ ïåðåêîíàíü, ñòàò³, åòí³÷íîãî òà ñîö³àëüíîãî ïîõîäæåííÿ, ìàéíîâîãî
ñòàíó, ì³ñöÿ ïðîæèâàííÿ, ìîâíèõ ÷è ³íøèõ îçíàê;

– äëÿ ïîë³öåéñüêèõ ïåðåäáà÷åí³ ïåâí³ ñîö³àëüí³ ï³ëüãè, à òàêîæ ï³äâèùåíà
â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ ïðàâîïîðóøåíü ï³ä ÷àñ ñëóæáè. Òàê, ç ìåòîþ
çàîõî÷åííÿ äî ñëóæáè â ïîë³ö³¿ òà çàõèñòó â³ä ïðîôåñ³éíèõ ðèçèê³â äåðæàâà ñòâî-
ðþº ãàðàíò³¿ êîìôîðòíî¿ ä³ÿëüíîñò³ ïîë³öåéñüêèõ íà â³äïîâ³äíèõ ïîñàäàõ, ðàçîì
ç òèì, âèìàãàº â³ä íèõ åôåêòèâíîãî âèêîíàííÿ ïðîôåñ³éíèõ îáîâ’ÿçê³â ³ äîòðè-
ìàííÿ âèìîã çàêîíîäàâñòâà, à çà ïîðóøåííÿ íèìè íîðì ïðàâà ïåðåäáà÷èëà ï³äâè-
ùåíó þðèäè÷íó â³äïîâ³äàëüí³ñòü.

Ö³ îñîáëèâîñò³ ðàçîì ç³ ñïåöèô³êîþ çàâäàíü, ôîðì, ìåòîä³â ä³ÿëüíîñò³ ïîë³-
öåéñüêèõ äàþòü ï³äñòàâè ñòâåðäæóâàòè, ùî äåðæàâíà ñëóæáà â Íàö³îíàëüí³é ïî-
ë³ö³¿ Óêðà¿íè íà ïîñàäàõ ïîë³öåéñüêèõ â³äð³çíÿºòüñÿ îñîáëèâèì õàðàêòåðîì ³
âèìàãàº îêðåìîãî ïðàâîâîãî ðåãóëþâàííÿ â çàêîíîäàâñòâ³ ïðî äåðæàâíó ñëóæáó
ç ðîçêðèòòÿì çì³ñòó êàòåãîð³é “äåðæàâíà ñëóæáà îñîáëèâîãî õàðàêòåðó”, “ïîñàäà
äåðæàâíî¿ ñëóæáè îñîáëèâîãî õàðàêòåðó”.

Òàêîæ ïîòðåáóþòü óäîñêîíàëåííÿ ïðàâîâîãî ðåãóëþâàííÿ ïèòàííÿ ïðèéíÿòòÿ
íà ñëóæáó â ïîë³ö³¿ (âñòàíîâëåííÿ âåðõíüîãî ãðàíè÷íîãî â³êó ïðèéíÿòòÿ íà
ñëóæáó – 40 ðîê³â, ïîñèëåííÿ âèìîã äî êàíäèäàò³â íà ñëóæáó â ïîë³ö³¿, çîêðåìà
ùîäî âîëîä³ííÿ àíãë³éñüêîþ ìîâîþ àáî æ áóäü-ÿêîþ îô³ö³éíîþ ìîâîþ ªâðî-
ïåéñüêîãî Ñîþçó, ùîäî íåîáõ³äíîñò³ ïîñò³éíîãî ïðîæèâàííÿ îñîáè â Óêðà¿í³ íå
ìåíøå 10 ðîê³â äî ïðèçíà÷åííÿ íà ïîñàäó ïîë³öåéñüêîãî) òà çâ³ëüíåííÿ ç³ ñëóæáè
(ðîçøèðåííÿ êîëà ï³äñòàâ äëÿ çâ³ëüíåííÿ), ïèòàííÿ çàêîíîäàâ÷îãî çàêð³ïëåííÿ
ïðàâ ïîë³öåéñüêèõ, ïèòàííÿ ãàðàíò³é ïðàâîâîãî çàõèñòó ïîë³öåéñüêîãî (çàêîíî-
äàâ÷îãî çàêð³ïëåííÿ âèñîêîãî ð³âíÿ çàðîá³òíèõ ïëàò, çàêîíîäàâ÷îãî ï³äñèëåííÿ
“ïðåçóìïö³¿ ïpaâoòè ïîë³öåéñüêîãî”, ïîâíîãî ìàòåð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ
ä³ÿëüíîñò³ òà âèð³øåííÿ ñîö³àëüíî-ïîáóòîâèõ ïðîáëåì ïîë³öåéñüêèõ) òîùî.
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LEGAL STATUS OF POLICE OFFICERS IN UKRAINE AND
WAYS OF ITS IMPROVEMENT

Research article examines the problematic issues of the legal status of police
officers in Ukraine. After analyzing the different opinions of scientists, it is suggested
to define the legal status of a person as a legally enshrined position of a person in

© Khaliota Andrii, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).16

142

society and the state, which is manifested in the set of rights, freedoms and
responsibilities defined and guaranteed by the Constitution and laws of Ukraine.

The system of elements of the legal status of the person has been defined, which
includes: rights, freedoms, duties, guarantees, legal personality, status legal norms,
responsibility.

The own understanding of the legal status of the police officer as a special,
generic type of human legal status is offered. This is a set of enshrined in the
legislation of Ukraine and state-guaranteed rights, duties, guarantees of activity and
responsibility of the police as a special legal entity that implements specific tasks of
the state – protection of life, health, rights and freedoms of citizens of Ukraine,
foreign citizens, stateless persons, crime prevention, protection of public order, property
and public safety.

The content of the elements of the legal status of a police officer – status legal
norms has been revealed; special legal personality; rights and responsibilities of a
police officer; guarantees of professional activity of the policeman; police responsibility;
restrictions and prohibitions related to the service.

As a result of the research, ways to improve the legal status of police officers in
Ukraine by introducing certain provisions into the current legislation of Ukraine
have been proposed.

Keywords: police officers, legal status, special legal personality of police officers,
rights and responsibilities of police officers, guarantees of activity, responsibility of
police officers.
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ÏÎÍßÒÒß ÒÀ ÎÑÎÁËÈÂÎÑÒ² ÏÓÁË²×ÍÎÃÎ
ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß ÎÐÃÀÍ²Â ÑÈÑÒÅÌÈ ÌÂÑ Ó ÑÔÅÐ²

ÂÍÓÒÐ²ØÍÜÎ¯ ÁÅÇÏÅÊÈ ÓÊÐÀ¯ÍÈ

Ñòàòòþ ïðèñâÿ÷åíî ðîçêðèòòþ ñóòíîñò³ òà çì³ñòó ïóáë³÷íîãî àäì³í³ñòðó-
âàííÿ îðãàí³â ñèñòåìè ÌÂÑ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè òà îñîáëèâîñòåé
éîãî çä³éñíåííÿ. Íàãîëîøóºòüñÿ, ùî îðãàíè ñèñòåìè ÌÂÑ ÿê îäí³ ç íàéá³ëüø
âàæëèâèõ ñóá’ºêò³â ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ º ñïåö³àëüíèìè ñóá’ºêòàìè ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè. Àíàë³çóþòüñÿ îñîáëèâîñò³
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ çàçíà÷åíèõ îðãàí³â ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè
ùîäî çä³éñíåííÿ âèêîíàâ÷î-ðîçïîðÿä÷î¿ ä³ÿëüíîñò³ òà íàäàííÿ àäì³í³ñòðàòèâíèõ
ïîñëóã ó ö³é ñôåð³.

Êëþ÷îâ³ ñëîâà: ïóáë³÷íå àäì³í³ñòðóâàííÿ, ïðàâîîõîðîííà ä³ÿëüí³ñòü, îðãàíè
ñèñòåìè ÌÂÑ, âíóòð³øíÿ áåçïåêà Óêðà¿íè.

Ôóíêö³îíàëüíèì ïðèçíà÷åííÿì íàö³îíàëüíî¿ áåçïåêè º çàáåçïå÷åííÿ êîíñòè-
òóö³éíèõ ïðàâ, ñâîáîä, çàêîííèõ ³íòåðåñ³â ãðîìàäÿí, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ ³
íåäîòîðêàííîñò³ êîðäîí³â, çàõèñò êîíñòèòóö³éíîãî ëàäó, áàëàíñ ñàìî¿ ñèñòåìè
íàö³îíàëüíî¿ áåçïåêè, çàáåçïå÷åííÿ íàö³îíàëüíèõ ³íòåðåñ³â ÿê çñåðåäèíè äåðæàâè,
òàê ³ çà êîðäîíîì, óòâåðäæåííÿ óêðà¿íñüêî¿ íàö³¿, çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ
ñèñòåìè çàõèñòó ãðîìàäÿí â³ä íåãàòèâíîãî âïëèâó ÷èííèê³â, ùî ìàþòü äæåðåëà
ð³çíîãî ïîõîäæåííÿ. Ãîëîâíèì ñóá’ºêòîì ó çàçíà÷åí³é ñôåð³ ïîñòàº äåðæàâà, ÿêà
çà äîïîìîãîþ âëàñíîãî ìåõàí³çìó, à òàêîæ ïðàâà çä³éñíþº âïëèâ íà ñóñï³ëüí³
â³äíîñèíè ³ çàáåçïå÷óº ðåàë³çàö³þ íàö³îíàëüíèõ ³íòåðåñ³â ÷åðåç åôåêòèâíå ôóíêö³î-
íóâàííÿ ñèñòåìè íàö³îíàëüíî¿ áåçïåêè. Ïðè öüîìó àäì³í³ñòðàòèâíå ïðàâî âèñòóïàº
ñïåö³àëüíèì þðèäè÷íèì çàñîáîì çä³éñíåííÿ ñâ³äîìîãî ö³ëåñïðÿìîâàíîãî âïëèâó
ñóá’ºêòà íà çàãðîçè òà íåáåçïåêè, çà ÿêîãî ñòâîðþþòüñÿ íåîáõ³äí³ ³ äîñòàòí³ óìîâè
äëÿ ñòàëîãî ðîçâèòêó íàö³îíàëüíèõ ³íòåðåñ³â Óêðà¿íè, äæåðåë äîáðîáóòó óêðà¿íñü-
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êîãî íàðîäó, à òàêîæ çàáåçïå÷óºòüñÿ åôåêòèâíå ôóíêö³îíóâàííÿ ñèñòåìè íàö³îíàëü-
íî¿ áåçïåêè.

Äîíåäàâíà â àäì³í³ñòðàòèâíîìó ïðàâ³ Óêðà¿íè íàö³îíàëüíà áåçïåêà íàëåæàëà
äî àäì³í³ñòðàòèâíî-ïîë³òè÷íî¿ ñôåðè äåðæàâíîãî óïðàâë³ííÿ, êîòðà áåçïîñåðåäíüî
ïîâ’ÿçóâàëàñÿ ç òàêèìè êàòåãîð³ÿìè, ÿê “áåçïåêà”, “çàõèñò”, “ïîðÿäîê”, “ñòàá³ëüí³ñòü”
òîùî. Íàðàç³ â ñó÷àñí³é íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà íà äîêòðèíàëüíîìó ð³âí³
çðîáëåíî âèñíîâîê ùîäî ÿê³ñíî¿ òðàíñôîðìàö³¿ äåðæàâíîãî óïðàâë³ííÿ â ïóáë³÷íå
àäì³í³ñòðóâàííÿ, îñê³ëüêè çì³íèëèñÿ ñóòí³ñòü òà çì³ñò äåðæàâíî¿ óïðàâë³íñüêî¿
ä³ÿëüíîñò³ [1, ñ. 113]. Ðàçîì ç òèì, àäì³í³ñòðàòèâíî-ïîë³òè÷íà ñôåðà âòðàòèëà òà-
êèé àòðèáóò, ÿê “âèêëþ÷íà ïîë³òè÷í³ñòü”, îñê³ëüêè òàê ÷è ³íàêøå ïîë³òè÷íèé
ñêëàäíèê º íàñêð³çíèì ó ïóáë³÷íîìó àäì³í³ñòðóâàíí³ âñ³ìà ñôåðàìè ä³ÿëüíîñò³
îðãàí³â ïóáë³÷íî¿ âëàäè. Íå ìàº ïåðøîðÿäíîãî çíà÷åííÿ é “àäì³í³ñòðàòèâí³ñòü”
ñôåðè, îñê³ëüêè äåðæàâíà óïðàâë³íñüêà ä³ÿëüí³ñòü íå çâîäèòüñÿ ñóòî äî àäì³í³ñò-
ðàòèâíî¿ ä³ÿëüíîñò³. Çì³íþºòüñÿ é çì³ñò ñôåðè, ùî äîíåäàâíà âèçíà÷àëàñÿ ÿê
àäì³í³ñòðàòèâíî-ïîë³òè÷íà. Ç îãëÿäó íà òå, ùî àí³ àäì³í³ñòðàòèâíèé, àí³ ïîë³òè÷íèé
ñêëàäíèêè íå º íà ñüîãîäí³ àòðèáóòàìè, ùî âèð³çíÿþòü çàçíà÷åíó ñôåðó ä³ÿëüíîñò³
â³äïîâ³äíèõ îðãàí³â ïóáë³÷íî¿ âëàäè, à òàêîæ, âèõîäÿ÷è ç òèõ ïîâíîâàæåíü, ÿê³
ïîâèíí³ âèêîíóâàòè âñ³ ãàëóç³ ñôåðè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè, çàïðîïîíîâàíî
íàçèâàòè öþ ñôåðó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ íàö³îíàëüíî-áåçïåêîâîþ [2, ñ. 127].

ßê â³äîìî, çà ì³ñöåì ëîêàë³çàö³¿ äæåðåëà çàãðîç íàö³îíàëüíà áåçïåêà ïîä³-
ëÿºòüñÿ íà äâà âèäè – âíóòð³øíþ ³ çîâí³øíþ. Îòæå, íàö³îíàëüíî-áåçïåêîâó ñôå-
ðó ìîæíà ðîçãëÿäàòè ÿê ñèñòåìó, ùî ñêëàäàºòüñÿ ç³ ñôåð âíóòð³øíüî¿ é çîâí³øíüî¿
áåçïåêè. Â³äïîâ³äíî, çà àíàëîã³ºþ, ñèñòåìà çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè º
ñêëàäîâîþ äâîõ ï³äñèñòåì – ñèñòåìè çàáåçïå÷åííÿ âíóòð³øíüî¿ áåçïåêè òà ñèñòåìè
çàáåçïå÷åííÿ çîâí³øíüî¿ áåçïåêè. Âîäíî÷àñ ñë³ä âêàçàòè, ùî âíóòð³øíÿ áåçïåêà
Óêðà¿íè ãàðàíòóºòüñÿ Êîíñòèòóö³ºþ ³ äîñÿãàºòüñÿ ïðîâåäåííÿì ºäèíî¿ äåðæàâíî¿
ïîë³òèêè ãàëóç³ ¿¿ çàáåçïå÷åííÿ, ðîçðîáêîþ ³ ñâîº÷àñíèì âæèòòÿì ÿê ïðåâåíòèâíèõ,
òàê ³ â³äíîâíèõ çàõîä³â, ùî àäåêâàòí³ âíóòð³øí³ì çàãðîçàì. Ó çàáåçïå÷åíí³ âíóòð³ø-
íüî¿ áåçïåêè äåðæàâè áåðóòü ó÷àñòü ñóá’ºêòè çàãàëüíî¿ òà ñïåö³àëüíî¿ êîìïåòåíö³¿,
îðãàíè óñ³õ ã³ëîê âëàäè, à òàêîæ â³äïîâ³äí³ íåäåðæàâí³ îðãàí³çàö³¿ òà îêðåì³ ãðî-
ìàäÿíè. Îñê³ëüêè îðãàíè ñèñòåìè ÌÂÑ º ñóá’ºêòàìè ñïåö³àëüíî¿ êîìïåòåíö³¿ ó
ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè é â³ä³ãðàþòü ãîëîâíó ðîëü ó ñèñòåì³ ¿¿ çàáåç-
ïå÷åííÿ, áóäó÷è, ç îäíîãî áîêó, ãàëóçåâîþ ï³äñèñòåìîþ äåðæàâíîãî óïðàâë³ííÿ,
à ç ³íøîãî, – îäíèìè ³ç íàéá³ëüø âàæëèâèõ ñóá’ºêò³â ïðàâîîõîðîííî¿ ä³ÿëüíîñò³,
ïîñòàº íàãàëüíà íåîáõ³äí³ñòü ó ðîçãëÿä³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ îðãàí³â ñèñòåìè
ÌÂÑ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè ÿê çîâí³øíüî¿ ôîðìè ðåàë³çàö³¿
íèìè ïóáë³÷íî¿ âëàäè ó ö³é ñôåð³.

Ïóáë³÷íå àäì³í³ñòðóâàííÿ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè – öå
ðåãëàìåíòîâàíèé çàêîíàìè òà ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè êîìïëåêñ
çàõîä³â, çä³éñíþâàíèõ ñóá’ºêòàìè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ç ìåòîþ ñòâîðåííÿ
ñïðèÿòëèâèõ óìîâ, îõîðîíè, çàõèñòó, à â ðàç³ ïîðóøåííÿ – â³äíîâëåííÿ çàêð³ïëåíèõ
Êîíñòèòóö³ºþ ³ çàêîíàìè Óêðà¿íè ïðàâ òà ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, ³íòåðåñ³â
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³ äåðæàâè, ¿¿ êîíñòèòóö³éíîãî ëàäó, ñóâåðåí³òåòó, òå-
ðèòîð³àëüíî¿ ö³ë³ñíîñò³, íåäîòîðêàííîñò³ é ïóáë³÷íîãî ïîðÿäêó â³ä âíóòð³øí³õ
ðèçèê³â òà çàãðîç.
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Äî îñîáëèâîñòåé ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè
Óêðà¿íè ñë³ä â³äíåñòè, çîêðåìà, òàê³: 1) ÿê ïðàâèëî, ïðàâîîõîðîííèé õàðàêòåð
ôóíêö³é, ÿê³ âèêîíóþòüñÿ ñóá’ºêòàìè àäì³í³ñòðóâàííÿ, ùî ðåàë³çóþòü äåðæàâíó
ïîë³òèêó ó ö³é ñôåð³; 2) îñíîâîþ öüîãî âèäó ä³ÿëüíîñò³ º óïðàâë³íñüê³ â³äíîñèíè,
ÿê³ ìàþòü ñâîþ ñïåöèô³÷íó ñòðóêòóðó òà îñîáëèâîñò³; 3) ñïåöèô³÷íèé ³ íîðìàòèâíî
âèçíà÷åíèé õàðàêòåð ñóá’ºêò³â àäì³í³ñòðóâàííÿ (ñèë áåçïåêè) òà îá’ºêò³â ¿¿
çàáåçïå÷åííÿ; 4) çì³ñòîì ö³º¿ ä³ÿëüíîñò³ º óòâåðäæåííÿ òà çàáåçïå÷åííÿ ïðàâ ³ ñâî-
áîä ëþäèíè ³ ãðîìàäÿíèíà, îõîðîíà òà çàõèñò ³íòåðåñ³â ñóñï³ëüñòâà é äåðæàâè,
òåðèòîð³¿ òà íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â³ä ðåàëüíèõ òà ïîòåíö³éíèõ
âíóòð³øí³õ çàãðîç; 5) çàêð³ïëåííÿ îá’ºêò³â îõîðîíè òà çàõèñòó ñèëàìè áåçïåêè íà
êîíñòèòóö³éíîìó ð³âí³; 6) íàÿâí³ñòü îáìåæåíü ùîäî â³ëüíîãî îá³ãó ³íôîðìàö³¿
â³äïîâ³äíî äî çàêîíîäàâñòâà ïðî äåðæàâíó òàºìíèöþ; 7) ìîæëèâ³ñòü çàïðîâàäæåííÿ
ñóá’ºêòàìè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ ðåæèì³â âîºííîãî
òà íàäçâè÷àéíîãî ñòàíó; 8) íàÿâí³ñòü äåìîêðàòè÷íîãî öèâ³ëüíîãî êîíòðîëþ íàä
âîºííîþ îðãàí³çàö³ºþ ³ ïðàâîîõîðîííèìè îðãàíàìè äåðæàâè.

Îá’ºêòàìè âíóòð³øíüî¿ áåçïåêè Óêðà¿íè, íà ÿê³ ñïðÿìîâàíà ä³ÿëüí³ñòü ñóá’ºê-
ò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, º ëþäèíà ³ ãðîìàäÿíèí (¿õíº æèòòÿ ³ ã³äí³ñòü,
êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè, áåçïå÷í³ óìîâè æèòòºä³ÿëüíîñò³), ñóñï³ëüñòâî
(éîãî äåìîêðàòè÷í³ ö³ííîñò³, äîáðîáóò òà óìîâè äëÿ ñòàëîãî ðîçâèòêó), äåðæàâà
(¿¿ êîíñòèòóö³éíèé ëàä, ñóâåðåí³òåò, òåðèòîð³àëüíà ö³ë³ñí³ñòü òà íåäîòîðêàíí³ñòü),
òåðèòîð³ÿ, íàâêîëèøíº ïðèðîäíå ñåðåäîâèùå – â³ä íàäçâè÷àéíèõ ñèòóàö³é.

Ïðè öüîìó, ÿê ïðàâèëüíî âêàçóþòü â³ò÷èçíÿí³ íàóêîâö³, áåçïåêà îñîáè íà
ñó÷àñíîìó åòàï³ ðîçâèòêó äåðæàâíî-ïðàâîâî¿ äóìêè ïåðåòâîðþºòüñÿ ç ôåíîìåíà,
ïîõ³äíîãî â³ä ðîçóì³ííÿ áåçïåêè ³íøèõ ð³âí³â òà ÿêîñòåé, íà ôóíäàìåíòàëüíó
ö³íí³ñòü, ùî ñòàíîâèòü áåçóìîâíèé ïð³îðèòåò ïðè ñòâîðåíí³ â³äïîâ³äíèõ ñèñòåì
áåçïåêè òà ïðèçâîäèòü äî çá³ëüøåííÿ áàãàòîìàí³òíîñò³ ïðåäìåòíî¿ êîìïåòåíö³¿
ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè, ùî áåçïîñå-
ðåäíüî âèïëèâàº ç ¿õ çàâäàíü, ôóíêö³é, ïðàâ òà îáîâ’ÿçê³â [3, ñ. 71–72].

Ñóá’ºêòàìè ñïåö³àëüíî¿ êîìïåòåíö³¿ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè º
îðãàíè ñèñòåìè ÌÂÑ, äî ÿêèõ ìè â³äíîñèìî:

1) Ì³í³ñòåðñòâî âíóòð³øí³õ ñïðàâ Óêðà¿íè ÿê ãîëîâíèé îðãàí ó ñèñòåì³
öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, ÿêèé çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿
ïîë³òèêè ó ñôåð³ âíóòð³øíüî¿ áåçïåêè;

2) öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, ä³ÿëüí³ñòü ÿêèõ ñïðÿìîâóºòüñÿ ³
êîîðäèíóºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ÷åðåç Ì³í³ñòðà âíóòð³øí³õ ñïðàâ
Óêðà¿íè (à ñàìå: Íàö³îíàëüíó ïîë³ö³þ Óêðà¿íè, Àäì³í³ñòðàö³þ Äåðæàâíî¿ ïðè-
êîðäîííî¿ ñëóæáè Óêðà¿íè, Äåðæàâíó ñëóæáó Óêðà¿íè ç íàäçâè÷àéíèõ ñèòóàö³é
òà Äåðæàâíó ì³ãðàö³éíó ñëóæáó Óêðà¿íè);

3) Íàö³îíàëüíó ãâàðä³þ Óêðà¿íè ÿê â³éñüêîâå ôîðìóâàííÿ ç ïðàâîîõîðîí-
íèìè ôóíêö³ÿìè, â³éñüêîâî-ïîë³òè÷íå òà àäì³í³ñòðàòèâíå êåð³âíèöòâî ÿêèì çä³é-
ñíþº Ì³í³ñòð âíóòð³øí³õ ñïðàâ Óêðà¿íè.

Ïîçíà÷àþ÷è ñîáîþ ºäèíó ñèñòåìó îðãàí³â âèêîíàâ÷î¿ âëàäè òà â³éñüêîâèõ
ôîðìóâàíü, îðãàíè ñèñòåìè ÌÂÑ áåðóòü ó÷àñòü ó ôîðìóâàíí³ é ðåàë³çàö³¿ äåðæàâíî¿
ïîë³òèêè ó ñôåðàõ íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè. Ïðè öüîìó ñôåðà ä³ÿëüíîñò³
îðãàí³â ñèñòåìè ÌÂÑ º áàãàòîñòðóêòóðíîþ é ì³ñòèòü ê³ëüêà ñêëàäíèõ ãðóï ñóñï³ëü-
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íèõ â³äíîñèí, ïîâ’ÿçàíèõ ³ç çàõèñòîì ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà,
³íòåðåñ³â ñóñï³ëüñòâà òà äåðæàâè â³ä ïðîòèïðàâíèõ ïîñÿãàíü; ïðîòèä³ºþ çëî÷èííîñò³,
çàáåçïå÷åííÿì ïóáë³÷íîãî ïîðÿäêó, ãðîìàäñüêî¿ áåçïåêè òà áåçïåêè äîðîæíüîãî
ðóõó, çä³éñíåííÿì îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³, äîñóäîâîãî ðîçñë³äóâàííÿ
ïðàâîïîðóøåíü; çä³éñíåííÿì ë³öåíç³éíî-äîçâ³ëüíî¿ ä³ÿëüíîñò³; çàáåçïå÷åííÿì
ðåºñòðàö³éíî¿ òà ì³ãðàö³éíî¿ ðîáîòè; à òàêîæ ³ç çàõèñòîì äåðæàâíîãî êîðäîíó òà
îõîðîíè ñóâåðåííèõ ïðàâ Óêðà¿íè â ¿¿ âèêëþ÷í³é (ìîðñüê³é) åêîíîì³÷í³é çîí³,
îðãàí³çàö³ºþ öèâ³ëüíîãî çàõèñòó, çàïîá³ãàííÿì âèíèêíåííþ íàäçâè÷àéíèõ ñèòóàö³é
³ ë³êâ³äàö³ºþ ¿õ íàñë³äê³â; çä³éñíåííÿì ðåºñòðàö³éíî¿ òà ì³ãðàö³éíî¿ ä³ÿëüíîñò³.

Îðãàíè ñèñòåìè ÌÂÑ ÿê îäí³ ç íàéá³ëüø âàæëèâèõ ñóá’ºêò³â ïðàâîîõîðîííî¿
ä³ÿëüíîñò³, º ñïåö³àëüíèìè ñóá’ºêòàìè ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³ âíóò-
ð³øíüî¿ áåçïåêè Óêðà¿íè. Ïðè öüîìó ïðàâîîõîðîííà ä³ÿëüí³ñòü îðãàí³â ñèñòåìè
ÌÂÑ îõîïëþº íå ÿêèéñü ïåâíèé âèä ñóñï³ëüíèõ â³äíîñèí, à ñèñòåìó çâ’ÿçê³â òà
â³äíîñèí, ùî âèíèêàþòü ó ð³çíîìàí³òíèõ ãàëóçÿõ ñîö³óìó, ÿêèé çàêîíîì³ðíî òà
ö³ëåñïðÿìîâàíî ïðàãíå ïðàâîïîðÿäêó ³ çàäîâîëüíÿº ñâî¿ ïîòðåáè â îñòàííüîìó çà
äîïîìîãîþ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, êîòðå çä³éñíþºòüñÿ â³äïîâ³äíèìè ñó-
á’ºêòàìè, íàä³ëåíèìè âëàäíèìè ïîâíîâàæåííÿìè ó ñôåð³ âíóòð³øíüî¿ áåçïåêè
Óêðà¿íè. Îòæå, ãîëîâíà îñîáëèâ³ñòü ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ îðãàí³â ñèñòåìè
ÌÂÑ ïîëÿãàº â ¿¿ áàãàòîîá’ºêòí³é ñïðÿìîâàíîñò³ òà áàãàòîôóíêö³îíàëüíîñò³.

Ïîñ³äàþ÷è îäíå ç ïðîâ³äíèõ ì³ñöü ó ìåõàí³çì³ äåðæàâè, îðãàíè ñèñòåìè
ÌÂÑ âèêîíóþòü íàéá³ëüøèé îáñÿã ôóíêö³é ó ñôåð³ çàõèñòó ïðàâ òà ñâîáîä ëþäèíè
³ ãðîìàäÿíèíà, îõîðîíè ïðàâîïîðÿäêó, çàáåçïå÷åííÿ ãðîìàäñüêî¿ áåçïåêè ùîäî
çàïîá³ãàííÿ ïðàâîïîðóøåííÿì, ¿õ âèÿâëåííÿ ³ ïðèïèíåííÿ. Ïðè öüîìó, íàäàí³ ¿ì
ïîâíîâàæåííÿ îðãàíè ñèñòåìè ÌÂÑ ìàþòü ðåàë³çîâóâàòè, âèõîäÿ÷è ç ïð³îðèòåòíîñò³
ïðàâ ³ ñâîáîä ëþäèíè.

Ñóñï³ëüí³ â³äíîñèíè, ùî âèíèêàþòü ó ïðîöåñ³ ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â
ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè, çà ñâîºþ ñóòòþ áëèçüê³, ñõîæ³, ñïîð³äíåí³.
Îá’ºêòèâíî ³ñíóþ÷èé çâ’ÿçîê òà ñïåöèô³êà öèõ ñóñï³ëüíèõ â³äíîñèí ïîòðåáóþòü
îá’ºäíàííÿ ¿õ â îäíó ãàëóçü. Çàçíà÷åíå äîçâîëÿº ðîçãëÿäàòè ñôåðó âíóòð³øíüî¿
áåçïåêè ÿê ñàìîñò³éíèé îá’ºêò ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, òîáòî êîìïëåêñ
ñóñï³ëüíèõ â³äíîñèí, ùî ïîòðåáóþòü óïîðÿäêóâàííÿ.

Êð³ì òîãî, â óìîâàõ áîéîâèõ ä³é íà ñõîä³ Óêðà¿íè çíà÷íî ï³äâèùóºòüñÿ ðîëü
îðãàí³â ñèñòåìè ÌÂÑ ÿê âàæëèâîãî ñêëàäíèêà ñåêòîðó áåçïåêè ³ îáîðîíè, ÿêèé
ó ñò. 1 Çàêîíó Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè” â³ä 21 ÷åðâíÿ 2018 ð.
¹ 2469-VIII âèçíà÷àºòüñÿ ÿê ñèñòåìà îðãàí³â äåðæàâíî¿ âëàäè, Çáðîéíèõ Ñèë
Óêðà¿íè, ³íøèõ óòâîðåíèõ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè â³éñüêîâèõ ôîðìóâàíü,
ïðàâîîõîðîííèõ òà ðîçâ³äóâàëüíèõ îðãàí³â, äåðæàâíèõ îðãàí³â ñïåö³àëüíîãî ïðè-
çíà÷åííÿ ç ïðàâîîõîðîííèìè ôóíêö³ÿìè, ñèë öèâ³ëüíîãî çàõèñòó, îáîðîííî-ïðî-
ìèñëîâîãî êîìïëåêñó Óêðà¿íè, ä³ÿëüí³ñòü ÿêèõ ïåðåáóâàº ï³ä äåìîêðàòè÷íèì
öèâ³ëüíèì êîíòðîëåì ³ â³äïîâ³äíî äî Êîíñòèòóö³¿ òà çàêîí³â Óêðà¿íè çà ôóíêö³î-
íàëüíèì ïðèçíà÷åííÿì ñïðÿìîâàíà íà çàõèñò íàö³îíàëüíèõ ³íòåðåñ³â Óêðà¿íè â³ä
çàãðîç, à òàêîæ ãðîìàäÿíè òà ãðîìàäñüê³ îá’ºäíàííÿ, ÿê³ äîáðîâ³ëüíî áåðóòü
ó÷àñòü ó çàáåçïå÷åíí³ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè [4].

Çà çì³ñòîì ä³ÿëüí³ñòü îðãàí³â ñèñòåìè ÌÂÑ ç ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
ó ñôåð³ âíóòð³øíüî¿ áåçïåêè ïîä³ëÿºòüñÿ íà òàê³ âèäè:
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1) çä³éñíåííÿ âèêîíàâ÷î-ðîçïîðÿä÷î¿ (óïðàâë³íñüêî¿) ä³ÿëüíîñò³, â ïðîöåñ³
ÿêî¿ ïóáë³÷íà àäì³í³ñòðàö³ÿ â îñîá³ îðãàí³â ñèñòåìè ÌÂÑ çä³éñíþº ïóáë³÷íå âè-
êîíàííÿ çàêîíîäàâñòâà íà òåðèòîð³¿ âñ³º¿ äåðæàâè â³äïîâ³äíî äî ÷³òêî ïðîïèñàíî¿
êîìïåòåíö³¿ òà âèäàº ç ö³ºþ ìåòîþ ï³äçàêîíí³ íîðìàòèâíî-ïðàâîâ³ àêòè íà îñíîâ³
çàêîí³â ³ ç ìåòîþ ¿õ âèêîíàííÿ ÷åðåç äåòàë³çàö³þ òà óòî÷íåííÿ;

2) íàäàííÿ ïóáë³÷íîþ àäì³í³ñòðàö³ºþ â îñîá³ îðãàí³â ñèñòåìè ÌÂÑ àäì³í³ñò-
ðàòèâíèõ ïîñëóã, ó ðåçóëüòàò³ ÿêèõ íàéá³ëüø ïîâíî ðåàë³çóºòüñÿ ëþäèíîöåíò-
ðèñòñüêà ³äåîëîã³ÿ ñó÷àñíîãî àäì³í³ñòðàòèâíîãî ïðàâà, êîëè ïóáë³÷íà àäì³í³ñòðàö³ÿ
ìàº ÿêíàéïîâí³øå çàäîâîëüíÿòè ïðàâà, ñâîáîäè òà çàêîíí³ ³íòåðåñè ô³çè÷íèõ ³
þðèäè÷íèõ îñ³á.

Îòæå, îðãàíàìè ñèñòåìè ÌÂÑ çä³éñíþþòüñÿ òàê³ âèäè àäì³í³ñòðàòèâíî¿
ä³ÿëüíîñò³ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè.

Îñíîâí³ ôóíêö³¿ ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ â îñîá³ îðãàí³â ñèñòåìè
ÌÂÑ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè:

– íîðìîòâîð÷³, ñóòí³ñòü ÿêèõ ïîëÿãàº â ðîçðîáëåíí³, çàòâåðäæåíí³, óäîñêîíà-
ëåíí³ òà ñêàñóâàíí³ ïðàâîâèõ ïðèïèñ³â, ÿê³ ðåãóëþþòü ïðàâîâ³äíîñèíè ó ñôåð³
âíóòð³øíüî¿ áåçïåêè;

– ïðàâîîõîðîíí³, êîòð³ ñë³ä ðîçóì³òè ÿê íàïðÿìè ä³ÿëüíîñò³ ñóá’ºêò³â ïóáë³÷-
íîãî àäì³í³ñòðóâàííÿ, ñïðÿìîâàí³ íà çàáåçïå÷åííÿ êîíñòèòóö³éíèõ ïðàâ òà ñâîáîä
ëþäèíè ³ ãðîìàäÿíèíà, îõîðîíè ïóáë³÷íîãî ïîðÿäêó, âëàñíîñò³, ³íøèõ îõîðîíþâà-
íèõ çàêîíîì ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á, ùî ìîæóòü çä³éñíþâàòèñÿ ç
âèêîðèñòàííÿì îñîáëèâèõ ìåòîä³â, âêëþ÷àþ÷è ïóáë³÷íèé ïðèìóñ;

– îáîðîíí³ ôóíêö³¿, ÿê³ âêëþ÷àþòü êîìïëåêñ ïîë³òè÷íèõ, åêîíîì³÷íèõ,
ñîö³àëüíèõ, âîºííèõ, íàóêîâèõ, íàóêîâî-òåõí³÷íèõ, ³íôîðìàö³éíèõ, ïðàâîâèõ, îð-
ãàí³çàö³éíèõ, ³íøèõ çàõîä³â äåðæàâè ùîäî ï³äãîòîâêè äåðæàâè äî çáðîéíîãî çà-
õèñòó òà ¿¿ çàõèñò ó ðàç³ çáðîéíî¿ àãðåñ³¿ àáî çáðîéíîãî êîíôë³êòó [5, àáç. 3
ñò. 1].

Â³äïîâ³äíî äî ï. 1 ÷. 1 ñò. 8 Çàêîíó Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿
ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà òèì÷àñîâî îêóïîâàíèõ
òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ”, óõâàëåíîãî Âåðõîâíîþ Ðàäîþ
Óêðà¿íè 18 ñ³÷íÿ 2018 ð., äëÿ çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè, â³äñ³÷³
³ ñòðèìóâàííÿ çáðîéíî¿ àãðåñ³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿ ó Äîíåöüê³é òà Ëóãàíñüê³é
îáëàñòÿõ Ãåíåðàëüíèì øòàáîì Çáðîéíèõ Ñèë Óêðà¿íè çà ïîãîäæåííÿì ç â³äïîâ³ä-
íèìè êåð³âíèêàìè çàëó÷àþòüñÿ òà âèêîðèñòîâóþòüñÿ ñèëè ³ çàñîáè Çáðîéíèõ
Ñèë Óêðà¿íè, ³íøèõ óòâîðåíèõ â³äïîâ³äíî äî çàêîí³â Óêðà¿íè â³éñüêîâèõ ôîðìó-
âàíü, ïðàâîîõîðîííèõ îðãàí³â ñïåö³àëüíîãî ïðèçíà÷åííÿ, Ì³í³ñòåðñòâà âíóòð³øí³õ
ñïðàâ Óêðà¿íè, Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, ðîçâ³äóâàëüíèõ îðãàí³â Óêðà¿íè,
öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³
öèâ³ëüíîãî çàõèñòó, à òàêîæ ïðàö³âíèêè çàêëàä³â îõîðîíè çäîðîâ’ÿ [6].

Ôóíêö³¿ ç íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã îðãàíàìè ñèñòåìè ÌÂÑ ó ñôåð³
âíóòð³øíüî¿ áåçïåêè Óêðà¿íè õàðàêòåðèçóþòüñÿ øèðîêîþ ðîçãàëóæåí³ñòþ é
çóìîâëåí³ ïðàâîâèì ñòàòóñîì öèõ îðãàí³â ÿê ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ.
Òàê, â³äïîâ³äíî äî çàêîíîäàâñòâà, ïîâíîâàæåííÿìè ç íàäàííÿ àäì³í³ñòðàòèâíèõ
ïîñëóã ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè íàä³ëåí³, çîêðåìà, ï³äðîçä³ëè Åêñïåðòíî¿
ñëóæáè òà òåðèòîð³àëüí³ îðãàíè ç íàäàííÿ ñåðâ³ñíèõ ïîñëóã ÌÂÑ Óêðà¿íè,
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ï³äðîçä³ëè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè
òà Äåðæàâíî¿ ñëóæáè Óêðà¿íè ç íàäçâè÷àéíèõ ñèòóàö³é.

Ôóíêö³¿ îðãàí³â ñèñòåìè ÌÂÑ ³ç ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëü-
íîñò³ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè ìàþòü ñâî¿ì ïðàâîâèì ï³ä´ðóíòÿì
ñêëàäè àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü, ùî ì³ñòÿòüñÿ â òàêèõ ãëàâàõ Êîäåêñó
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ: ãëàâà 13-À “Àäì³í³ñòðàòèâí³ ïðà-
âîïîðóøåííÿ, ïîâ’ÿçàí³ ç êîðóïö³ºþ”, ãëàâà 13-á “Â³éñüêîâ³ àäì³í³ñòðàòèâí³ ïðàâî-
ïîðóøåííÿ”, ãëàâà 14 “Àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, ùî ïîñÿãàþòü íà ãðîìàäñü-
êèé ïîðÿäîê ³ ãðîìàäñüêó áåçïåêó”, ãëàâà 15 “Àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ,
ùî ïîñÿãàþòü íà âñòàíîâëåíèé ïîðÿäîê óïðàâë³ííÿ”, ãëàâà 15-à “Àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ, ùî ïîñÿãàþòü íà çä³éñíåííÿ íàðîäíîãî âîëåâèÿâëåííÿ òà âñòàíîâ-
ëåíèé ïîðÿäîê éîãî çàáåçïå÷åííÿ”.

Ï³äâ³äîì÷³ñòü ñïðàâ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ ó ñôåð³ âíóòð³øíüî¿
áåçïåêè Óêðà¿íè âèçíà÷åíà ó ãëàâ³ 17 Êîäåêñó Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâî-
ïîðóøåííÿ (äàë³ – ÊÓïÀÏ). Òàê, â³äïîâ³äíî äî ïîëîæåíü ñò. 222 ÊÓïÀÏ, îðãàíè
Íàö³îíàëüíî¿ ïîë³ö³¿ ðîçãëÿäàþòü ñïðàâè ïðî òàê³ àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ:
ïðî ïîðóøåííÿ ãðîìàäñüêîãî ïîðÿäêó, ïðàâèë äîðîæíüîãî ðóõó, ïðàâèë ïàðêóâàííÿ
òðàíñïîðòíèõ çàñîá³â, ïðàâèë, ùî çàáåçïå÷óþòü áåçïåêó ðóõó òðàíñïîðòó, ïðàâèë
êîðèñòóâàííÿ çàñîáàìè òðàíñïîðòó, ïðàâèë, ñïðÿìîâàíèõ íà çàáåçïå÷åííÿ ñõîðîí-
íîñò³ âàíòàæ³â íà òðàíñïîðò³, à òàêîæ ïðî íåçàêîííèé â³äïóñê ³ íåçàêîííå ïðèäáàííÿ
áåíçèíó àáî ³íøèõ ïàëèâíî-ìàñòèëüíèõ ìàòåð³àë³â [7]. Â³äïîâ³äíèìè ïîâíîâàæåí-
íÿìè ùîäî ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ ó ñôåð³ âíóòð³øíüî¿
áåçïåêè Óêðà¿íè çã³äíî ç ÊÓïÀÏ òàêîæ íàä³ëåí³ îðãàíè Äåðæàâíî¿ ïðèêîðäîííî¿
ñëóæáè Óêðà¿íè, Äåðæàâíà ì³ãðàö³éíà ñëóæáà Óêðà¿íè òà Äåðæàâíà ñëóæáà Óêðà¿íè
ç íàäçâè÷àéíèõ ñèòóàö³é.

Êîíòðîëüí³ ôóíêö³¿ îðãàí³â ñèñòåìè ÌÂÑ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè
´ðóíòóþòüñÿ íà ïîëîæåííÿõ Çàêîíó Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè”
â³ä 21 ÷åðâíÿ 2018 ð. ¹ 2469-VIII òà Ñòðàòåã³¿ ðîçâèòêó îðãàí³â ñèñòåìè Ì³í³ñòåð-
ñòâà âíóòð³øí³õ ñïðàâ íà ïåð³îä äî 2020 , ñõâàëåíî¿ ðîçïîðÿäæåííÿì Êàá³íåòó
Ì³í³ñòð³â Óêðà¿íè â³ä 15 ëèñòîïàäà 2017 ð. ¹ 1023-ð.

Òàê, ÷. 3 ñò. 7 Çàêîíó Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè” âñòàíîâëþº:
“Öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, ùî ìàþòü ó ï³äïîðÿäêóâàíí³ óòâîðåí³ â³ä-
ïîâ³äíî äî çàêîí³â Óêðà¿íè â³éñüêîâ³ ôîðìóâàííÿ, ðîçâ³äóâàëüí³ òà ïðàâîîõîðîíí³
îðãàíè: 1) çàáåçïå÷óþòü öèâ³ëüíèé êîíòðîëü ó ìåæàõ ñâî¿õ ïîâíîâàæåíü; 2) ñòâî-
ðþþòü íåîáõ³äí³ óìîâè äëÿ çä³éñíåííÿ ³íøèìè ñóá’ºêòàìè öèâ³ëüíîãî êîíòðîëþ
ïåðåäáà÷åíèõ çàêîíàìè ïîâíîâàæåíü; 3) çàáåçïå÷óþòü îá’ºêòèâíå ³ ñâîº÷àñíå
³íôîðìóâàííÿ Ïðåçèäåíòà Óêðà¿íè, Âåðõîâíî¿ Ðàäè Óêðà¿íè, Êàá³íåòó Ì³í³ñòð³â
Óêðà¿íè, Ðàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè ïðî ñòàí ñïðàâ ó ï³ä-
ïîðÿäêîâàíèõ îðãàíàõ ñåêòîðó áåçïåêè ³ îáîðîíè; 4) ³íôîðìóþòü ³ç öèõ ïè-
òàíü ãðîìàäñüê³ñòü ó ïîðÿäêó, âèçíà÷åíîìó öèì òà ³íøèìè çàêîíàìè Óêðà¿-
íè” [4].

Îòæå, ÌÂÑ Óêðà¿íè çàáåçïå÷óº öèâ³ëüíèé êîíòðîëü çà ä³ÿëüí³ñòþ Íàö³îíàëü-
íî¿ ïîë³ö³¿ Óêðà¿íè, Íàö³îíàëüíî¿ ãâàðä³¿ Óêðà¿íè, Äåðæàâíî¿ ïðèêîðäîííî¿
ñëóæáè Óêðà¿íè, Äåðæàâíî¿ ñëóæáè Óêðà¿íè ç íàäçâè÷àéíèõ ñèòóàö³é, Äåðæàâíî¿
ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè.
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Òàêîæ âàðòî çàóâàæèòè, ùî á³ëüø³ñòü ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
ó ñôåð³ âíóòð³øíüî¿ áåçïåêè Óêðà¿íè âèñòóïàþòü ÿê ïðåäñòàâíèêè âëàäè, íàä³ëåí³
ïðàâîì äàâàòè â ìåæàõ ñâî¿õ ïîâíîâàæåíü ðîçïîðÿäæåííÿ, âèñóâàòè âèìîãè, îáî-
â’ÿçêîâ³ äëÿ âñ³õ ãðîìàäÿí ³ ïîñàäîâö³â, âæèâàòè çàõîäè ïðåâåíòèâíîãî àáî ïðèìó-
ñîâîãî õàðàêòåðó. Íèçêà ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñôåð³, ùî ðîçãëÿ-
äàºòüñÿ, ìîæóòü çä³éñíþâàòè îïåðàòèâíî-ðîçøóêîâ³ òà êðèì³íàëüíî-ïðîöåñóàëüí³
ä³¿.

Òàê, â³äïîâ³äíî äî ñò. 30 Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” ïîë³ö³ÿ
äëÿ âèêîíàííÿ ïîêëàäåíèõ íà íå¿ çàâäàíü âæèâàº çàõîä³â ðåàãóâàííÿ íà ïðàâî-
ïîðóøåííÿ, âèçíà÷åí³ Êîäåêñîì Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ
òà Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè, íà ï³äñòàâ³ òà â ïîðÿäêó,
âèçíà÷åíèõ çàêîíîì. Äëÿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, çàïîá³ãàííÿ çàãðîçàì
ïóáë³÷í³é áåçïåö³ ³ ïîðÿäêó àáî ïðèïèíåííÿ ¿õ ïîðóøåííÿ ïîë³ö³ÿ òàêîæ çàñòîñîâóº
â ìåæàõ ñâîº¿ êîìïåòåíö³¿ ïîë³öåéñüê³ ïðåâåíòèâí³ çàõîäè òà çàõîäè ïðèìóñó,
âèçíà÷åí³ öèì Çàêîíîì. Äëÿ âèêîíàííÿ ïîêëàäåíèõ íà ïîë³ö³þ çàâäàíü âîíà ìî-
æå çàñòîñîâóâàòè ³íø³ çàõîäè, âèçíà÷åí³ îêðåìèìè çàêîíàìè [8].

Òàêèì ÷èíîì, ãîëîâíà îñîáëèâ³ñòü ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ îðãàí³â ñèñòåìè
ÌÂÑ Óêðà¿íè ïîëÿãàº â ¿¿ áàãàòîîá’ºêòí³é ñïðÿìîâàíîñò³ òà áàãàòîôóíêö³î-
íàëüíîñò³. Ïîñ³äàþ÷è îäíå ç ïðîâ³äíèõ ì³ñöü ó ìåõàí³çì³ äåðæàâè, çàçíà÷åí³
îðãàíè âèêîíóþòü íàéá³ëüøèé îáñÿã ðîáîòè ó ñôåð³ çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè
³ ãðîìàäÿíèíà, îõîðîíè ïðàâîïîðÿäêó, çàáåçïå÷åííÿ ãðîìàäñüêî¿ áåçïåêè ùîäî
çàïîá³ãàííÿ ïðàâîïîðóøåííÿì, ¿õ âèÿâëåííÿ ³ ïðèïèíåííÿ. Òàêîæ â óìîâàõ
áîéîâèõ ä³é íà ñõîä³ Óêðà¿íè çíà÷íî ï³äâèùóºòüñÿ ðîëü îðãàí³â ñèñòåìè ÌÂÑ ÿê
âàæëèâîãî ñêëàäíèêà ñåêòîðó áåçïåêè ³ îáîðîíè.

Ïóáë³÷íå àäì³í³ñòðóâàííÿ îðãàí³â ñèñòåìè ÌÂÑ ó ñôåð³ âíóòð³øíüî¿ áåçïåêè
çà çì³ñòîì ïîä³ëÿºòüñÿ íà äâà âèäè: çä³éñíåííÿ âèêîíàâ÷î-ðîçïîðÿä÷î¿ (óï-
ðàâë³íñüêî¿) ä³ÿëüíîñò³ òà íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã ó çàçíà÷åí³é ñôåð³.
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The article reveals the essence and content of public administration of the
Ministry of Internal Affairs in the field of internal security of Ukraine. The article
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suggests the author’s own definition of this public law category. The peculiarities of
public administration of the Ministry of Internal Affairs (hereinafter - MIA) in the
field of internal security of Ukraine include, in particular, the following: 1) as a rule,
law enforcement nature of the functions performed by administrative entities
implementing state policy in this area; 2) the basis of this type of activity are
management relations, which have their own specific structure and features; 3) the
specific and normatively defined nature of the subjects of administration (security
forces) and the objects of its provision; 4) the content of this activity is the establishment
and protection of human and civil rights and freedoms, protection and defense of the
interests of society and the state, territory and the environment from real and potential
internal threats; 5) consolidation of objects of protection and defense by security
forces at the constitutional level; 6) the existence of restrictions on the free circulation
of information in accordance with the legislation on state secrets; 7) the possibility
of introducing subjects of public administration of administrative-legal regimes of
martial law and state of emergency; 8) the existence of democratic civilian control
over the military organization and law enforcement agencies of the state.

Noted, that the organs of the MIA, being one of the most important subjects of
law enforcement, are special subjects of public administration in the field of internal
security of Ukraine. At the same time, in the context of hostilities in eastern Ukraine,
the role of these organs as an important component of the security and defense sector
is significantly increasing.

According to the content, the activity of the organs of the system of the MIA on
public administration in the area of internal security divided into the implementation
of executive and administrative activities and the provision of administrative services
by the public administration. The main functions of the organs of the Ministry of
Internal Affairs as special subjects of public administration in the field of internal
security of Ukraine are divided into rule-making, law enforcement and defense.

Keywords: public administration, law enforcement, organs of the Ministry of
Internal Affairs, internal security of Ukraine.

Îòðèìàíî 29.11.2021

© Tsyhanov Oleh, Rybinska Anna, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).18

152

ÓÄÊ 342.951:351.82

Øîï³íà ²ðèíà Ìèêîëà¿âíà,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð êàôåäðè àäì³í³ñòðàòèâíî-ïðàâîâèõ äèñöèïë³í
Ëüâ³âñüêîãî äåðæàâíîãî óí³âåðñèòåòó âíóòð³øí³õ ñïðàâ,

ì. Ëüâ³â, Óêðà¿íà,
ORCID ID 0000-0003-3334-7548

ÃÐÎÌÀÄÑÜÊ² ÐÀÄÈ ÏÐÈ ÎÐÃÀÍÀÕ ÏÓÁË²×ÍÎÃÎ
ÀÄÌ²Í²ÑÒÐÓÂÀÍÍß ßÊ ÑÓÁ’ªÊÒÈ ÄÅÌÎÊÐÀÒÈ×ÍÎÃÎ

ÖÈÂ²ËÜÍÎÃÎ ÊÎÍÒÐÎËÞ Ó ÑÅÊÒÎÐ² ÁÅÇÏÅÊÈ ²
ÎÁÎÐÎÍÈ

Ó ñòàòò³ ïðîàíàë³çîâàíî îñîáëèâîñò³ ïðàâîâîãî çàáåçïå÷åííÿ ãðîìàäñüêèõ
ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê ñóá’ºêò³â äåìîêðàòè÷íîãî öèâ³ëüíîãî
êîíòðîëþ ó ñåêòîð³ áåçïåêè ³ îáîðîíè. Äîñë³äæåíî ãåíåçó ïðàâîâîãî çàáåçïå÷åííÿ
ãðîìàäñüêèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ òà çàïðîïîíîâàíî ¿¿
ïåð³îäèçàö³þ. Âèçíà÷åí³ ïðîáëåìí³ ïèòàííÿ â ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä ïðè îð-
ãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê ñóá’ºêò³â äåìîêðàòè÷íîãî öèâ³ëüíîãî êîíòðîëþ
ó ñåêòîð³ áåçïåêè ³ îáîðîíè òà çàïðîïîíîâàí³ øëÿõè ¿õ âèð³øåííÿ.

Êëþ÷îâ³ ñëîâà: ãðîìàäñüê³ ðàäè, ïóáë³÷íå àäì³í³ñòðóâàííÿ, ãðîìàäÿíñüêå
ñóñï³ëüñòâî, äåìîêðàòè÷íèé öèâ³ëüíèé êîíòðîëü, ñåêòîð áåçïåêè ³ îáîðîíè, ïðàâîâå
çàáåçïå÷åííÿ.

Ìîæëèâ³ñòü ãðîìàäñüêîñò³ áðàòè ó÷àñòü ó ïóáë³÷íîìó óïðàâë³íí³ ó äåìî-
êðàòè÷í³é ïðàâîâ³é äåðæàâ³ ïîòðåáóº íàÿâíîñò³ âåëèêî¿ ê³ëüêîñò³ ïðàâîâèõ
ìåõàí³çì³â òà ïëàòôîðì, çà äîïîìîãîþ ÿêèõ ìîæíà ïåðåòâîðèòè ïðàãíåííÿ òà
³íòåíö³¿ íà êîíêðåòí³ êðîêè ç ï³äâèùåííÿ åôåêòèâíîñò³ ôóíêö³îíóâàííÿ ñóá’ºêò³â
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Îäíèì ³ç åëåìåíò³â òàêîãî ìåõàí³çìó º ãðîìàäñüê³
ðàäè ïðè îðãàíàõ âèêîíàâ÷î¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à òàêîæ ïðè
³íøèõ îðãàíàõ ïóáë³÷íî¿ âëàäè, ïðàâîâèé ñòàòóñ ÿêèõ áóëî âïåðøå âèçíà÷åíî
ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ó÷àñò³ ãðîìàäñüêîñò³
ó ôîðìóâàíí³ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè” â³ä 3 ëèñòîïàäà 2010 ð. ¹ 996.
Îäíàê ó ïðàâîâîìó ñòàòóñ³ ãðîìàäñüêèõ ðàä çàëèøàëàñÿ âåëèêà ê³ëüê³ñòü ïðîãàëèí,
³ ïîñòàíîâîþ Óðÿäó â³ä 24 êâ³òíÿ 2019 ð. ¹ 353 áóëî âíåñåíî óòî÷íþþ÷³ çì³íè
äî ïåðøîãî ç îçíà÷åíèõ äîêóìåíò³â, à òàêîæ çàòâåðäæåíî íîâó ðåäàêö³þ Òèïîâîãî
ïîëîæåííÿ ïðî ãðîìàäñüêó ðàäó ïðè ì³í³ñòåðñòâ³, ³íøîìó öåíòðàëüíîìó îðãàí³
âèêîíàâ÷î¿ âëàäè, Ðàä³ ì³í³ñòð³â Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, îáëàñí³é, Êè¿âñüê³é
òà Ñåâàñòîïîëüñüê³é ì³ñüê³é, ðàéîíí³é, ðàéîíí³é ó ì. Êèºâ³ òà Ñåâàñòîïîë³ äåð-
æàâí³é àäì³í³ñòðàö³¿. Âêàçàí³ íîâàö³¿ äàëè çìîãó àêòèâ³çóâàòè ä³ÿëüí³ñòü ãðîìàäñü-
êèõ ðàä òà ï³äâèùèòè ¿õ çíà÷åííÿ ó ìåõàí³çì³ äåìîêðàòè÷íîãî öèâ³ëüíîãî êîíòðîëþ.
Ðàçîì ç òèì ó ä³ÿëüíîñò³ öèõ ³íñòèòóö³é çàëèøàºòüñÿ âåëèêà ê³ëüê³ñòü ïðîáëåì,
ÿê³ ïîòðåáóþòü ïðîâåäåííÿ äîñë³äæåíü ÿê òåîðåòèêî-ïðàâîâîãî, òàê ³ åìï³ðè÷íîãî
õàðàêòåðó, ùî îáóìîâëþº àêòóàëüí³ñòü òåìè ö³º¿ ñòàòò³.
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Ïèòàííÿ, ïîâ’ÿçàí³ ç³ ñòàíîâëåííÿì, ïðàâîâèì ñòàòóñîì ³ ä³ÿëüí³ñòþ ãðî-
ìàäñüêèõ ðàä, ðîçãëÿäàëè ó ñâî¿õ ðîáîòàõ òàê³ â÷åí³, ÿê Ò. Àíäð³é÷óê, À. Áåðåçà,
Ì. Â³õëÿºâ, Ñ. ªñ³ìîâ, Ê. Ïàâëþê, Ã. Ïîïîâà, Ñ. Ðóäîâñüêà, Ñ. Ðóäíèöüêèé,
Î. Ñàâ÷åíêî, Î. Ñåðäþê òà ³íø³ â÷åí³. Ó ¿õí³õ äîñë³äæåííÿõ çàêëàäåíî äîêòðèíàëüí³
çàñàäè ôóíêö³îíóâàííÿ ãðîìàäñüêèõ ðàä ó äåìîêðàòè÷í³é ïðàâîâ³é äåðæàâ³, ¿õ
âçàºìîä³¿ ç îðãàíàìè ïóáë³÷íî¿ âëàäè, ðîë³ â ìåõàí³çì³ äåðæàâè. Îäíàê äèíàì³÷í³ñòü
ðîçâèòêó ñóñï³ëüíèõ â³äíîñèí â Óêðà¿í³ ïîòðåáóº ïîñò³éíîãî ïåðåîñìèñëåííÿ òà
óäîñêîíàëåííÿ ïðàâîâîãî çàáåçïå÷åííÿ ñóá’ºêò³â äåìîêðàòè÷íîãî öèâ³ëüíîãî
êîíòðîëþ, ùî ìàº îáóìîâëþâàòè ñïðÿìîâàí³ñòü íàóêîâèõ ïîøóê³â.

Ìåòîþ íàïèñàííÿ ñòàòò³ º âèçíà÷åííÿ îñîáëèâîñòåé ïðàâîâîãî çàáåçïå÷åííÿ
ãðîìàäñüêèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ÿê ñóá’ºêò³â äåìîêðà-
òè÷íîãî öèâ³ëüíîãî êîíòðîëþ ó ñåêòîð³ áåçïåêè ³ îáîðîíè.

Ïåðåäóìîâè âèíèêíåííÿ ãðîìàäñüêèõ ðàä ïîâ’ÿçóþòü ³ç çàïðîâàäæåííÿì ó
ªâðîïåéñüêîìó Ñîþç³ ï³ñëÿ óêëàäåííÿ òà íà ï³äñòàâ³ Àìñòåðäàìñüêèõ óãîä (1997 ð.)
îáîâ’ÿçêîâèõ êîíñóëüòàö³é ç ãðîìàäñüê³ñòþ [1, ñ. 614–615], çì³ñò òà ñóòí³ñòü ÿêèõ
äîñòàòíüî ïîâíî ðîçêðèòî ó ïîâ³äîìëåíí³ ªâðîïåéñüêî¿ Êîì³ñ³¿ â³ä 11 ãðóä-
íÿ 2002 ðîêó ÑÎÌ (2002) 704 “Ùîäî ðîçâèòêó êóëüòóðè êîíñóëüòàö³é òà ä³àëî-
ãó – Çàãàëüí³ ïðèíöèïè òà ì³í³ìàëüí³ ñòàíäàðòè êîíñóëüòàö³é Êîì³ñ³¿ ³ç
çàö³êàâëåíèìè ñòîðîíàìè”. Ó âêàçàíîìó äîêóìåíò³ â³äçíà÷àëîñÿ, ùî ñï³âïðàöÿ
ì³æ îðãàíàìè ªâðîïåéñüêîãî Ñîþçó òà ñóñï³ëüñòâîì ìîæå â³äáóâàòèñÿ ó ð³çíèõ
ôîðìàõ: ó ïåðøó ÷åðãó, – ÷åðåç ªâðîïåéñüêèé Ïàðëàìåíò ó ÿêîñò³ îáðàíîãî
ïðåäñòàâíèêà ãðîìàäÿí ªÑ; à òàêîæ ÷åðåç îô³ö³éí³ êîíñóëüòàòèâí³ îðãàíè ªÑ
(ªâðîïåéñüêèé ñîö³àëüíî-åêîíîì³÷íèé êîì³òåò òà Êîì³òåò ðåã³îí³â) ó ìåæàõ
ïîâíîâàæåíü öèõ îðãàí³â, âèçíà÷åíèõ Äîãîâîðàìè ªÑ; ÷åðåç ìåíø îô³ö³éí³ ïðÿì³
êîíòàêòè ³ç çàö³êàâëåíèìè ñòîðîíàìè. Êîíñóëüòàö³éíèé ìåõàí³çì âèçíàâàâñÿ
ñêëàäîâîþ ðîáîòè óñ³õ îðãàí³â ªâðîïåéñüêîãî Ñîþçó íà âñ³õ åòàïàõ çàêîíîäàâ÷îãî
ïðîöåñó – â³ä âèçíà÷åííÿ çàãàëüíîãî ñïðÿìóâàííÿ ïîë³òèêè ïåðåä ïîäàííÿì
Êîì³ñ³ºþ â³äïîâ³äíèõ ïðîïîçèö³é äî îñòàòî÷íîãî çàòâåðäæåííÿ òàêî¿ ïîë³òèêè
øëÿõîì ïðèéíÿòòÿ òà ³ìïëåìåíòàö³¿ çàêîíîäàâñòâà. Çàëåæíî â³ä ïèòàííÿ, ïðî
ÿêå éäåòüñÿ, ìåòîþ ïðîâåäåííÿ êîíñóëüòàö³é ìîãëè áóòè çàëó÷åííÿ äî ñï³âïðàö³
ïðåäñòàâíèê³â ðåã³îíàëüíèõ òà ì³ñöåâèõ îðãàí³â âëàäè, ãðîìàäñüêèõ îðãàí³çàö³é,
ñóá’ºêò³â ãîñïîäàðþâàííÿ òà ¿õ àñîö³àö³é, îêðåìèõ ãðîìàäÿí, ÿêèõ ñòîñóºòüñÿ
òàêå ïèòàííÿ, íàóêîâö³â, òåõí³÷íèõ åêñïåðò³â òà ³íîçåìíèõ çàö³êàâëåíèõ ñòîð³í.
Ïðè öüîìó âñòàíîâëþâàëîñÿ, ùî êîíñóëüòàö³¿ ì³æ Êîì³ñ³ºþ òà çàö³êàâëåíèìè
îñîáàìè ìàþòü ́ ðóíòóâàòèñÿ íà ïåâíèõ îñíîâîïîëîæíèõ ïðèíöèïàõ, âèêëàäåíèõ
ó Á³ë³é êíèç³ ºâðîïåéñüêîãî âðÿäóâàííÿ: ó÷àñòü, ïðîçîð³ñòü, ï³äçâ³òí³ñòü, åôåêòèâ-
í³ñòü ³ óçãîäæåí³ñòü [2].

Óò³ì, â Óêðà¿í³ íåîáõ³äí³ñòü âðàõóâàííÿ äóìêè ñóñï³ëüñòâà ï³ä ÷àñ ïðèéíÿòòÿ
äåðæàâíèõ ð³øåíü áóëà óñâ³äîìëåíà ùå ðàí³øå, õî÷à ³ íå ñóïðîâîäæóâàëàñÿ äå-
òàëüíèìè òåîðåòèêî-ìåòîäîëîã³÷íèìè îá´ðóíòóâàííÿìè. Âæå ó ïåðø³ ðîêè óê-
ðà¿íñüêî¿ äåðæàâíîñò³ âèù³ îðãàíè äåðæàâíî¿ âëàäè çà âëàñíî¿ ³í³ö³àòèâè çàëó÷àþòü
äî êîíñóëüòàö³é ñóá’ºêò³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òà ñòâîðþþòü äëÿ öüîãî
â³äïîâ³äí³ ñòðóêòóðè. Ââàæàºòüñÿ, ùî â Óêðà¿í³ îäí³ºþ ç ïåðøèõ ðîçïî÷àëà ñâîþ
ðîáîòó Ðàäà ï³äïðèºìö³â Óêðà¿íè ïðè Êàá³íåò³ Ì³í³ñòð³â Óêðà¿íè, óòâîðåíà ïî-
ñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 22 áåðåçíÿ 1993 ðîêó ¹ 210, ãîëîâíîþ
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ìåòîþ ÿêî¿ ñòàëî çàáåçïå÷åííÿ åôåêòèâíî¿ ñï³âïðàö³ ï³äïðèºìíèöüêèõ ñòðóêòóð
ç óðÿäîì Óêðà¿íè òà ³íøèìè îðãàíàìè äåðæàâíî¿ âèêîíàâ÷î¿ âëàäè â ðåàë³çàö³¿
äåðæàâíî¿ ïîë³òèêè ðîçâèòêó ï³äïðèºìíèöòâà òà ôîðìóâàíí³ ðèíêîâî¿ ³íôðàñòðóê-
òóðè [1, ñ. 615]. Çàñëóãîâóº íà óâàãó òå, ùî ä³ÿëüí³ñòü öüîãî îðãàíó äåìîíñòðóº íå-
òèïîâó äëÿ óêðà¿íñüêî¿ ïîë³òèêî-ïðàâîâî¿ ðåàëüíîñò³ ñòàá³ëüí³ñòü: íåçâàæàþ÷è
íà ïåð³îäè ìàéæå ïîâíîãî çíèæåííÿ àêòèâíîñò³, â³í ìàéæå 30 ðîê³â çáåð³ãàº ñâîþ
ñóá’ºêòí³ñòü (õî÷à îñòàíí³é çâ³ò ïðî éîãî ä³ÿëüí³ñòü äàòîâàíî 2014 ðîêîì, à îñòàí-
í³é ïëàí ä³ÿëüíîñò³ – 2016 ðîêîì). Ïðîòå ïîïðè â³äñóòí³ñòü ïóáë³÷íî¿ çâ³òíîñò³
³ äåÿêó íåïðîçîð³ñòü ðîáîòè, ÷ëåíè Ðàäè ï³äïðèºìö³â Óêðà¿íè ïðè Êàá³íåò³ Ì³-
í³ñòð³â Óêðà¿íè àêòèâíî êîìåíòóþòü ïîä³¿ ïóáë³÷íî¿ ïîë³òèêè ÿê ïðåäñòàâíèêè
çàçíà÷åíîãî îðãàíó [3].

Ñòâîðåííÿ ³ ïî÷àòîê ðîáîòè Ðàäè ï³äïðèºìö³â Óêðà¿íè ïðè Êàá³íåò³ Ì³í³ñòð³â
Óêðà¿íè, à òàêîæ ïðè äåÿêèõ ³íøèõ äåðæàâíèõ îðãàíàõ ìîæíà ðîçãëÿäàòè ÿê
ïåðøèé åòàï ðîçâèòêó ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä ïðè
îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ. Äëÿ âêàçàíîãî åòàïó õàðàêòåðíèìè áóëè
ñïðîáè íàïðàöþâàííÿ ïðàâîâèõ àëãîðèòì³â ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàäè, çàêð³ï-
ëåííÿ ¿õ ïðàâîâîãî ñòàòóñó íà ëîêàëüíîìó ð³âí³, âèçíà÷àëüíà ðîëü îðãàí³â äåðæàâè
â ¿õ ñòâîðåíí³ ³ îðãàí³çàö³¿ ðîáîòè.

Íàñòóïíèé åòàï ðîçâèòêó ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ äîñë³äæóâàíèõ
³íñòèòóö³é ðîçïî÷àâñÿ ï³ñëÿ çàòâåðäæåííÿ Óêàçó Ïðåçèäåíòà Óêðà¿íè “Ïðî
çàáåçïå÷åííÿ óìîâ äëÿ á³ëüø øèðîêî¿ ó÷àñò³ ãðîìàäñüêîñò³ ó ôîðìóâàíí³ òà ðåà-
ë³çàö³¿ äåðæàâíî¿ ïîë³òèêè” â³ä 31 ëèïíÿ 2004 ðîêó ¹ 854/2004. Ïîëîæåííÿìè
öüîãî äîêóìåíòà íàêàçóâàëîñÿ ñòâîðèòè ó äâîì³ñÿ÷íèé ñòðîê ðàäè ïðè Êàá³íåò³
Ì³í³ñòð³â Óêðà¿íè, ì³í³ñòåðñòâàõ, ³íøèõ öåíòðàëüíèõ îðãàíàõ âèêîíàâ÷î¿ âëàäè,
Ðàä³ ì³í³ñòð³â Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì³ñöåâèõ äåðæàâíèõ àäì³í³ñòðàö³ÿõ
äëÿ çä³éñíåííÿ êîîðäèíàö³¿ çàõîä³â, ïîâ’ÿçàíèõ ³ç çàáåçïå÷åííÿì ïðîâåäåííÿ
êîíñóëüòàö³é ç ãðîìàäñüê³ñòþ ç ïèòàíü ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³-
òèêè, çàëó÷åííÿ äî ðîáîòè â íèõ ïðåäñòàâíèê³â îá’ºäíàíü ãðîìàäÿí, îðãàí³â ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ òà çàñîá³â ìàñîâî¿ ³íôîðìàö³¿, çàòâåðäæåííÿ â³äïîâ³äíèõ
ïîëîæåíü ïðî òàê³ ðàäè, ñòâîðåííÿ íåîáõ³äíèõ óìîâ äëÿ ¿õ ðîáîòè [4]. Ï³ñëÿ òîãî
ÿê ñòâîðåííÿ ãðîìàäñüêèõ ðàä áóëî âèçíà÷åíî ÿê îáîâ’ÿçîê âèçíà÷åíèõ âèùå
ñóá’ºêò³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, ¿õ ðîçâèòîê íàáóâ äèíàì³÷íîñò³, ðàçîì ç
òèì ðîçãëÿäàòè ¿õ ÿê ïðåäñòàâíèöüêèé îðãàí ãðîìàäÿíñüêîãî ñóñï³ëüñòâà áóëî á
íå çîâñ³ì êîðåêòíî, îñê³ëüêè óïðàâë³ííÿ íèìè çä³éñíþâàëîñÿ êåð³âíèêîì â³ä-
ïîâ³äíîãî îðãàíó ïóáë³÷íî¿ âëàäè, ÿêèé çàòâåðäæóâàâ ñêëàä ãðîìàäñüêî¿ ðàäè,
âèõîäÿ÷è ç âëàñíèõ óïîäîáàíü, òà ³íîä³ ñàìîñò³éíî ¿¿ î÷îëþâàâ. Ä³ÿëüí³ñòü ãðî-
ìàäñüêèõ ðàä ó ñåêòîð³ áåçïåêè ³ îáîðîíè îòðèìàëà ïîøòîâõ äëÿ ðîçâèòêó ³ ìàëà
ïåâí³ çäîáóòêè. Òàê, íàêàçîì Ì³í³ñòðà îáîðîíè Óêðà¿íè â³ä 10.11.2005 ¹ 681
“Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ ïðî Ãðîìàäñüêó ðàäó ïðè Ì³í³ñòåðñòâ³ îáîðîíè
Óêðà¿íè” ïðè Ì³í³ñòåðñòâ³ îáîðîíè Óêðà¿íè áóëî ñòâîðåíî êîíñóëüòàòèâíî-
äîðàä÷èé îðãàí – Ãðîìàäñüêó ðàäó ïðè Ì³í³ñòåðñòâ³ îáîðîíè Óêðà¿íè. Ãðîìàäñüêà
ðàäà ä³ÿëà íà ï³äñòàâ³ Ïîëîæåííÿ ïðî Ãðîìàäñüêó ðàäó ïðè Ì³í³ñòåðñòâ³ îáîðîíè
Óêðà¿íè, çàòâåðäæåíîãî òèì æå íàêàçîì. Ñòàíîì íà 31 ãðóäíÿ 2006 ðîêó äî
ñêëàäó Ãðîìàäñüêî¿ ðàäè óâ³éøëè 83 ãðîìàäñüêèõ, ïðîôñï³ëêîâèõ îðãàí³çàö³é òà
çàñîá³â ìàñîâî¿ ³íôîðìàö³¿. Ó Ãðîìàäñüê³é ðàä³ óòâîðåíî ðîáî÷³ ãðóïè çà îñíîâíèìè
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íàïðÿìàìè ¿¿ ä³ÿëüíîñò³: ñïðèÿííÿ ä³ÿëüíîñò³ òà ðîçâèòêó Çáðîéíèõ Ñèë Óêðà¿íè;
ñîö³àëüíî-ïðàâîâèõ ïèòàíü; â³éñüêîâî-ïàòð³îòè÷íîãî âèõîâàííÿ; ñïðèÿííÿ
ôîðìóâàííþ ïîçèòèâíîãî ³ì³äæó Çáðîéíèõ Ñèë Óêðà¿íè; ñîö³àëüíî-åêîíîì³÷íèõ
ïèòàíü; ñïðèÿííÿ ðîçâèòêó íàóêè òà â³éñüêîâî¿ îñâ³òè; ñïðèÿííÿ â³éñüêîâî-
òåõí³÷íîìó ñï³âðîá³òíèöòâó; âçàºìîä³¿ ç îðãàíàìè äåðæàâíî¿ âëàäè, ì³ñöåâîãî
ñàìîâðÿäóâàííÿ, çàñîáàìè ìàñîâî¿ ³íôîðìàö³¿, ãðîìàäñüêèìè òà ðåë³ã³éíèìè
îðãàí³çàö³ÿìè [5, ñ. 119–120]. Ïåâí³ çäîáóòêè ìàëè é ãðîìàäñüê³ ðàäè ïðè Ñëóæá³
áåçïåö³ Óêðà¿íè òà Ì³í³ñòåðñòâ³ âíóòð³øí³õ ñïðàâ Óêðà¿íè, ïðîòå, íà â³äì³íó â³ä
ãðîìàäñüêî¿ ðàäè ïðè Ì³í³ñòåðñòâ³ îáîðîíè Óêðà¿íè, ¿õ ä³ÿëüí³ñòü áóëà á³ëüø
çàêðèòîþ. Çàñëóãîâóº íà óâàãó òå, ùî ñï³âãîëîâîþ Ãðîìàäñüêî¿ ðàäè ïðè ÌÂÑ Óê-
ðà¿íè ç ïèòàíü çàáåçïå÷åííÿ ïðàâ ëþäèíè, ñòâîðåíî¿ ó ãðóäí³ 2005 ðîêó, áóâ
Ì³í³ñòð âíóòð³øí³õ ñïðàâ, à äî ¿¿ ñêëàäó âõîäèëè ïðåäñòàâíèêè êåð³âíîãî ñêëàäó
öüîãî îðãàíó, ùî îáóìîâëþâàëî ïåâíó äåêëàðàòèâí³ñòü ó÷àñò³ ãðîìàäñüêîñò³ ó
ñèñòåì³ ïóáë³÷íîãî óïðàâë³ííÿ ñôåðîþ âíóòð³øí³õ ñïðàâ [6]. Áàãàòî ð³øåíü,
ïðèéíÿòèõ çàâäÿêè îáãîâîðåííþ òà àêòèâíîìó ¿õ ëîá³þâàííþ ïðåäñòàâíèêàìè
ãðîìàäñüêèõ îðãàí³çàö³é, ùî âõîäèëè äî ñêëàäó âêàçàíî¿ Ãðîìàäñüêî¿ ðàäè, áóëè
íàäçâè÷àéíî ïîòð³áíèìè òà åôåêòèâíèìè, ñïðèÿþ÷è çìåíøåííþ ê³ëüêîñò³ êàòóâàíü
òà ³íøèõ ïîðóøåíü ïðàâ ëþäèíè ³ ãðîìàäÿíèíà.

Äëÿ ðîçóì³ííÿ ì³ñöÿ ³ ðîë³ ãðîìàäñüêèõ ðàä ó ñèñòåì³ ïóáë³÷íîãî óïðàâë³ííÿ
íåîáõ³äíî ç’ÿñóâàòè ¿õ ôóíêö³¿. Íàéá³ëüø ðîçãîðíóòîþ ¿õ õàðàêòåðèñòèêîþ íàì
âèäàºòüñÿ êëàñèô³êàö³ÿ Ì. Â³õëÿºâà, ÿêèé âèîêðåìëþº òàê³ ôóíêö³¿: ïðåäñòàâ-
íèöüêà – çàáåçïå÷åííÿ ïðåäñòàâíèöòâà ³íòåðåñ³â ãðîìàäñüêîñò³ ó â³äíîñèíàõ ç
îðãàíàìè âèêîíàâ÷î¿ âëàäè ç ð³çíîìàí³òíèõ ïèòàíü äëÿ ïðèéíÿòòÿ íèìè åôåêòèâíèõ
òà ïîçèòèâíèõ ð³øåíü, ÿê³ ñïðèÿþòü áëàãîïîëó÷÷þ äåðæàâè àáî ïåâíîãî ðåã³îíó;
êîíñóëüòàòèâíà – ï³äãîòîâêà òà íàäàííÿ îðãàíó âèêîíàâ÷î¿ âëàäè, ïðè ÿêîìó
óòâîðåí³ ãðîìàäñüê³ ðàäè, ïðîïîçèö³é ùîäî îðãàí³çàö³¿ òà ïðîâåäåííÿ êîíñóëüòàö³é
ç ãðîìàäñüê³ñòþ, à òàêîæ ùîäî îð³ºíòîâíîãî ïëàíó ¿õ ïðîâåäåííÿ; êîíòðîëüíà –
ïðîâåäåííÿ ãðîìàäñüêî¿ åêñïåðòèçè òà ãðîìàäñüêî¿ àíòèêîðóïö³éíî¿ åêñïåðòèçè
ïðîºêò³â íîðìàòèâíî-ïðàâîâèõ àêò³â, à òàêîæ çä³éñíåííÿ ãðîìàäñüêîãî êîíòðîëþ
çà âðàõóâàííÿì îðãàíîì ïðîïîçèö³é òà çàóâàæåíü ãðîìàäñüêîñò³, äîòðèìàííÿì
íèì íîðìàòèâíî-ïðàâîâèõ àêò³â, ñïðÿìîâàíèõ íà çàïîá³ãàííÿ òà ïðîòèä³þ êîðóïö³¿;
íîðìîòâîð÷à – ó÷àñòü ãðîìàäñüêèõ ðàä ó íîðìîòâîð÷îìó ïðîöåñ³ øëÿõîì íàäàííÿ
ïðîïîçèö³é îðãàíàì âèêîíàâ÷î¿ âëàäè ùîäî ï³äãîòîâêè ïðîºêò³â íîðìàòèâíî-
ïðàâîâèõ àêò³â ç ïèòàíü ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè ó â³äïîâ³äí³é
ñôåð³, óäîñêîíàëåííÿ ðîáîòè îðãàíó; êîìóí³êàòèâíà – çàáåçïå÷åííÿ ä³àëîãó ì³æ
îðãàíàìè âèêîíàâ÷î¿ âëàäè òà ãðîìàäñüê³ñòþ çàâäÿêè óçàãàëüíåííþ òà íàäàííþ
âêàçàíèì îðãàíàì ³íôîðìàö³¿ ïðî ïðîïîçèö³¿ ãðîìàäñüêèõ îá’ºäíàíü ùîäî âèð³-
øåííÿ ïèòàíü, ÿê³ ìàþòü âàæëèâå ñóñï³ëüíå çíà÷åííÿ; îðãàí³çàö³éíà – îðãàí³çàö³ÿ
ïóáë³÷íèõ çàõîä³â äëÿ îáãîâîðåííÿ àêòóàëüíèõ ïèòàíü ðîçâèòêó ãàëóç³ ÷è àäì³-
í³ñòðàòèâíî-òåðèòîð³àëüíî¿ îäèíèö³; ³íôîðìàö³éíà – ï³äãîòîâêà é îïðèëþäíåííÿ
ùîð³÷íîãî çâ³òó ãðîìàäñüêèìè ðàäàìè ïðî ñâîþ ä³ÿëüí³ñòü, à òàêîæ ³íôîðìóâàííÿ
ãðîìàäñüêîñò³ ïðî ñâîþ ä³ÿëüí³ñòü, ïðèéíÿò³ ð³øåííÿ òà ¿õ âèêîíàííÿ íà îô³-
ö³éíîìó âåá-ñàéò³ îðãàíó òà â ³íøèé ïðèéíÿòíèé ñïîñ³á; çàõèñíà – ³íôîðìóâàííÿ
îðãàí³â âèêîíàâ÷î¿ âëàäè ïðî ïðîòèïðàâí³ ä³¿, âíàñë³äîê ÿêèõ ïîðóøóþòüñÿ ïðàâà
ãðîìàäÿí òà ¿õí³õ îá’ºäíàíü, ç ìåòîþ îïåðàòèâíîãî âèð³øåííÿ âêàçàíèõ ïðîáëåì
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[7, ñ. 38–39]. ßêùî àíàë³çóâàòè âèêîíàííÿ íàâåäåíèõ âèùå ôóíêö³é íà ïåðøèõ
äâîõ åòàïàõ ðîçâèòêó ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä ïðè
îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ó ñåêòîð³ áåçïåêè ³ îáîðîíè, ìîæíà ïåðåêîíà-
òèñÿ, ùî ïðåäñòàâíèöüêà òà êîíòðîëüíà ôóíêö³¿ ðåàë³çîâóâàëèñÿ ïåðåâàæíî ôîð-
ìàëüíî, à ³íôîðìàö³éíà – íåîäíîð³äíî.

Öå çíàõîäèòü ñâîº ï³äòâåðäæåííÿ ³ ó âèçíà÷åí³é ó ïåðø³é ðåäàêö³¿ ïîñòàíîâ³
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 15 æîâòíÿ 2004 ð. ¹ 1378 ñôåð³ êîìïåòåíö³¿ ãðî-
ìàäñüêî¿ ðàäè ïðè öåíòðàëüíîìó, ì³ñöåâîìó îðãàí³ âèêîíàâ÷î¿ âëàäè, â³äïîâ³äíî
äî ÿêîãî îñòàííÿ ãîòóº ³ ïîäàº ïðîïîçèö³¿ äî îð³ºíòîâíîãî ïëàíó ïðîâåäåííÿ êîí-
ñóëüòàö³é ç ãðîìàäñüê³ñòþ; ïîäàº ïðîïîçèö³¿ ùîäî ñòðîê³â ïðîâåäåííÿ ïóáë³÷íèõ
ãðîìàäñüêèõ îáãîâîðåíü; ïîäàº ïðîïîçèö³¿ ùîäî ïðîâåäåííÿ êîíñóëüòàö³é ç ãðî-
ìàäñüê³ñòþ ç ïèòàíü, íå ïåðåäáà÷åíèõ îð³ºíòîâíèì ïëàíîì; ðîçðîáëÿº òà ïîäàº
íà ðîçãëÿä ïðîïîçèö³¿ äî ïëàíó ïðîâåäåííÿ êîíñóëüòàö³é ç ãðîìàäñüê³ñòþ çà âè-
çíà÷åíîþ òåìàòèêîþ ³ç çàçíà÷åííÿì ïåðåë³êó ïèòàíü, ñòðîê³â òà åòàï³â, ïîðÿäêó
îïðèëþäíåííÿ ³íôîðìàö³¿ ïðî ïðîâåäåííÿ êîíñóëüòàö³é òà âðàõóâàííÿ ¿õ ðåçóëü-
òàò³â; çä³éñíþº ³íø³ çàõîäè ùîäî îðãàí³çàö³¿ òà ïðîâåäåííÿ êîíñóëüòàö³é ç ãðî-
ìàäñüê³ñòþ çã³äíî ç Ïîðÿäêîì ïðîâåäåííÿ êîíñóëüòàö³é ç ãðîìàäñüê³ñòþ ç ïèòàíü
ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè òîùî [8].

Ïî÷àòîê òðåòüîãî åòàïó ðîçâèòêó ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ ãðîìàäñü-
êèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ðîçïî÷àâñÿ ï³ñëÿ ïðèéíÿòòÿ ïî-
ñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ó÷àñò³ ãðîìàäñüêîñò³ ó
ôîðìóâàíí³ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè” â³ä 3 ëèñòîïàäà 2010 ð. ¹ 996.
Öèì äîêóìåíòîì áóëî çàòâåðäæåíî íîâó ðåäàêö³þ Ïîðÿäêó ïðîâåäåííÿ êîíñóëü-
òàö³é ç ãðîìàäñüê³ñòþ ç ïèòàíü ôîðìóâàííÿ òà ðåàë³çàö³¿ äåðæàâíî¿ ïîë³òèêè, à
òàêîæ Òèïîâå ïîëîæåííÿ ïðî ãðîìàäñüêó ðàäó ïðè ì³í³ñòåðñòâ³, ³íøîìó öåíò-
ðàëüíîìó îðãàí³ âèêîíàâ÷î¿ âëàäè, Ðàä³ ì³í³ñòð³â Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì,
îáëàñí³é, Êè¿âñüê³é òà Ñåâàñòîïîëüñüê³é ì³ñüê³é, ðàéîíí³é, ðàéîíí³é ó ìì. Êèºâ³
òà Ñåâàñòîïîë³ äåðæàâí³é àäì³í³ñòðàö³¿. Ó ïï. 5 ï. 4 îñòàííüîãî çíàéøëè ñâîº
â³äîáðàæåííÿ êîíòðîëüí³ ïîâíîâàæåííÿ ãðîìàäñüêèõ ðàä, ó ïï. 6 òà 9 – îáîâ’ÿçîê
öèõ îðãàí³â ³íôîðìóâàòè ïðî ñâîþ ä³ÿëüí³ñòü (çàóâàæèìî, ùî éîãî âèêîíàííÿ
ïðîäîâæóâàëî íîñèòè íåîäíîð³äíèé õàðàêòåð), ïðîòå çàêð³ïëåíèé ó ï. 7 ïîðÿäîê
îáðàííÿ ñêëàäó ãðîìàäñüêèõ ðàä çàëèøàâ äóæå âåëèêå ïîëå äëÿ äîâ³ëüíèõ òëó-
ìà÷åíü. Íåïðîçîð³ñòü âèáîð÷î¿ êîìïàí³¿, ä³ÿëüíîñò³ ³í³ö³àòèâíî¿ ãðóïè, â³ä ÿêî¿
çàëåæàâ ïðèéîì äîêóìåíò³â ïðåäñòàâíèê³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ñâ³ä÷àòü
ïðî íåäîñòàòíþ ðåàë³çîâàí³ñòü ïðåäñòàâíèöüêî¿ ôóíêö³¿ ãðîìàäñüêèõ ðàä. Öå íå
ìîãëî íå ïîçíà÷èòèñÿ íà ñêëàä³ ³ ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä. ßê â³äçíà÷àº ². Êî-
ðîïàòí³ê ó ñâîºìó äîñë³äæåíí³, ïðèñâÿ÷åíîìó ïðîáëåìàì âçàºìîä³¿ ãðîìàäÿíñüêîãî
ñóñï³ëüñòâà ³ Çáðîéíèõ Ñèë Óêðà¿íè, äî ñêëàäó îäí³º¿ ç ãðîìàäñüêèõ ðàä ïðè
Ì³í³ñòåðñòâ³ îáîðîíè Óêðà¿íè – Êîîðäèíàö³éíî¿ ðàäè ç ïèòàíü ðîçâèòêó êîçàöòâà
â Óêðà¿í³ – äî 5 ñåðïíÿ 2015 ðîêó âõîäèâ òà âèêîíóâàâ îáîâ’ÿçêè ñåêðåòàðÿ
Ãîëîâíèé îòàìàí ì³æíàðîäíî¿ ãðîìàäñüêî¿ îðãàí³çàö³¿ “Â³ðíå êîçàöòâî”, íà âåáñàéò³
ÿêî¿ ðîçì³ùóâàëèñÿ ïóáë³êàö³¿ ç íàñòóïíèìè çàãîëîâêàìè (ìîâîþ îðèã³íàëó):
“Ìîæåò ëè ïðàâîñëàâíûé ïîääåðæèâàòü ÀÒÎ? Ñåìü ïðè÷èí äëÿ óêðîïà âîòêíóòü
øòûê â çåìëþ”, “Àòàìàí Âåðíîãî Êàçà÷åñòâà Àëåêñåé Ñåëèâàíîâ: Ïàòðèàðõ Êèðèëë
ñíîâà ïðàâ!”, “Ðóññêèé ìèð – ýòî âñ¸ òî, ÷òî ñîïðîòèâëÿåòñÿ çëó” [9, ñ. 142]. Ïðè-
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êëàä³â âõîäæåííÿ äî ñêëàäó ãðîìàäñüêèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³-
ñòðóâàííÿ ñåêòîðó áåçïåêè ³ îáîðîíè îñ³á, ÿê³ òèì ÷è ³íøèì ÷èíîì ï³äòðèìóâàëè
ò³ñí³ êîíòàêòè àáî ðîçä³ëÿëè ³äåîëîã³÷í³ ïîçèö³¿ äåðæàâè-àãðåñîðà, ìîæíà íàâåñòè
ùå áàãàòî.

Ïîòðåáà ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ó ïðîçîðîìó ïðàâîâîìó ðåãóëþâàíí³
ïðåäñòàâíèöüêî¿ ôóíêö³¿ ãðîìàäñüêèõ ðàä ïîçíà÷èëàñÿ íèçêîþ êîíôë³êòíèõ
ñèòóàö³é, ïîâ’ÿçàíèõ ç âèáîðàìè ¿õ ñêëàäó: òàê, ó 2017 ðîö³ ï³ä ÷àñ âèáîð³â äî Ãðî-
ìàäñüêî¿ ðàäè ïðè Ì³í³ñòåðñòâ³ ç ïèòàíü òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é âèíèêëà
á³éêà ÷åðåç ê³ëüê³ñòü ì³ñöü ó ðàä³, âíàñë³äîê ÷îãî âèáîðè íå â³äáóëèñÿ, ó 2018 ðî-
ö³ ï³ñëÿ âèáîð³â äî ö³º¿ æ ðàäè 29 ãðîìàäñüêèõ îðãàí³çàö³é çàÿâèëè, ùî âîíà
íåëåã³òèìíà òà çàêëèêàëè áîéêîòóâàòè ¿¿ [10], ó 2017 ðîö³ áóëî âèçíàíî íåä³éñíèìè
ðåçóëüòàòè âèáîð³â äî Ðàäè ãðîìàäñüêîãî êîíòðîëþ Íàö³îíàëüíîãî àíòèêîðóï-
ö³éíîãî áþðî Óêðà¿íè [11]. Ñõîæ³ ñèòóàö³¿ ñóïðîâîäæóâàëè âèáîðè ³ â ³íø³
ãðîìàäñüê³ ðàäè, ùî íàáóëî øèðîêîãî ðîçãîëîñó ó ñóñï³ëüñòâ³.

Íå äîäàëî ïðàâîâî¿ âèçíà÷åíîñò³ ñèòóàö³¿ ³ ïðèéíÿòòÿ ó 2018 ðîö³ Çàêîíó
Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè”, ïåðåõ³äíèìè ïîëîæåííÿìè ÿêîãî
Çàêîí Óêðà¿íè “Ïðî äåìîêðàòè÷íèé öèâ³ëüíèé êîíòðîëü íàä Âîºííîþ îðãàí³çàö³ºþ
³ ïðàâîîõîðîííèìè îðãàíàìè äåðæàâè” áóëî âèçíàíî òàêèì,  ùî âòðàòèâ ÷èíí³ñòü,
à òàêîæ ââåäåíî òåðì³í “ãðîìàäñüêèé íàãëÿä”, ñóòí³ñòü ÿêîãî íå ðîçêðèòî. Çà-
ñëóãîâóº íà óâàãó òå, ùî ãðîìàäñüê³ ðàäè ó âêàçàíîìó çàêîí³ íå áóëè â³äíåñåí³ äî
ñóá’ºêò³â, ÿê³ ìîæóòü çä³éñíþâàòè ãðîìàäñüêèé íàãëÿä (êîíòðîëü), ó òîé ÷àñ ÿê
íèçêà ï³äçàêîííèõ ïðàâîâèõ àêò³â íàäàâàëà ¿ì òàê³ ïîâíîâàæåííÿ.

×åòâåðòèé åòàï ðîçâèòêó ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ ãðîìàäñüêèõ
ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ðîçïî÷àâñÿ ï³ñëÿ çàòâåðäæåííÿ ïî-
ñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 24 êâ³òíÿ 2019 ð. ¹ 353, ÿêîþ áóëî çà-
òâåðäæåíî Òèïîâå ïîëîæåííÿ ïðî ãðîìàäñüêó ðàäó ïðè ì³í³ñòåðñòâ³, ³íøîìó
öåíòðàëüíîìó îðãàí³ âèêîíàâ÷î¿ âëàäè, Ðàä³ ì³í³ñòð³â Àâòîíîìíî¿ Ðåñïóáë³êè
Êðèì, îáëàñí³é, Êè¿âñüê³é òà Ñåâàñòîïîëüñüê³é ì³ñüê³é, ðàéîíí³é, ðàéîíí³é ó
ìì. Êèºâ³ òà Ñåâàñòîïîë³ äåðæàâí³é àäì³í³ñòðàö³¿. Äî ïîçèòèâíèõ àñïåêò³â öüîãî
äîêóìåíòà ñë³ä â³äíåñòè òå, ùî áóëî óòî÷íåíî ïðîöåäóðó âèáîð³â äî ãðîìàäñüêèõ
ðàä, ïîðÿäîê óòâîðåííÿ òà ñêëàä ³í³ö³àòèâíèõ ãðóï, ïîâíîâàæåííÿ ðàä òà äåÿê³
³íø³ åëåìåíòè ¿õ ïðàâîâîãî ñòàòóñó. Áåççàïåðå÷íèì çäîáóòêîì ñë³ä ââàæàòè ðåãëà-
ìåíòàö³þ âêàçàíèì ïðàâîâèì àêòîì ïðîöåäóðè ðåéòèíãîâîãî åëåêòðîííîãî ãî-
ëîñóâàííÿ, çàâäÿêè âïðîâàäæåííþ ÿêî¿ ä³ÿëüí³ñòü ðàä íàáóëà ä³éñíî ïðåäñòàâíèöü-
êîãî õàðàêòåðó (ÿêùî íå áðàòè äî óâàãè ïèòàííÿ öèôðîâî¿ íåð³âíîñò³, âò³ì, ê³ëü-
ê³ñòü îñ³á, ùî áåðóòü ó÷àñòü â åëåêòðîííîìó ãîëîñóâàíí³, âèÿâèëàñÿ ó 20–100
ðàç³â á³ëüøîþ, í³æ ï³ä ÷àñ íåäèñòàíö³éíî¿ ïðîöåäóðè ãîëîñóâàííÿ). Ñë³ä òàêîæ
ñêàçàòè ïðî ï³äâèùåííÿ ïðîçîðîñò³ âèáîð÷î¿ êàìïàí³¿ âíàñë³äîê âñòàíîâëåííÿ
ïåðåë³êó â³äîìîñòåé ïðî êàíäèäàò³â òà îáîâ’ÿçêó îðãàíó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ
îïðèëþäíþâàòè òàê³ â³äîìîñò³ íà ñâîºìó îô³ö³éíîìó ñàéò³ (õî÷à òåðì³í ó ï’ÿòü
ðîáî÷èõ äí³â äî äàòè ïðîâåäåííÿ óñòàíîâ÷èõ çáîð³â àáî ðåéòèíãîâîãî åëåêòðîííîãî
ãîëîñóâàííÿ º íåäîñòàòí³ì, íà íàøó äóìêó, äëÿ îçíàéîìëåííÿ ç òàêèìè â³äîìîñòÿìè
âñ³õ çàö³êàâëåíèõ îñ³á).

Óò³ì, äîñèòü ðîçïëèâ÷àñòå ôîðìóëþâàííÿ ï. 9 Òèïîâîãî ïîëîæåííÿ, â ÿêîìó
çàçíà÷åíî, ùî îðãàí âèêîíàâ÷î¿ âëàäè íå ï³çí³øå í³æ çà 45 êàëåíäàðíèõ äí³â äî
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ïðîâåäåííÿ óñòàíîâ÷èõ çáîð³â àáî ðåéòèíãîâîãî åëåêòðîííîãî ãîëîñóâàííÿ â
îáîâ’ÿçêîâîìó ïîðÿäêó îïðèëþäíþº íà ñâîºìó îô³ö³éíîìó âåáñàéò³ òà â áóäü-
ÿêèé ³íøèé ñïîñ³á ïîâ³äîìëåííÿ ïðî ñïîñ³á ôîðìóâàííÿ ñêëàäó ãðîìàäñüêî¿
ðàäè òà ¿¿ ê³ëüê³ñíèé ñêëàä, çàëèøàº ïðîñò³ð äëÿ ð³çíèõ ñïîñîá³â çä³éñíåííÿ îç-
íà÷åíèõ ä³é. Òàê, íàïðèêëàä, ïîâ³äîìëåííÿ ïðî âèáîðè Ðàäè ãðîìàäñüêîãî êîíòðîëþ
ïðè Áþðî åêîíîì³÷íî¿ áåçïåêè ó âåðåñí³ 2021 ðîêó áóëî ðîçì³ùåíî ç ïîðóøåííÿì
âêàçàíî¿ âèùå íîðìè íà íå³íäåêñîâàíèõ ñòîð³íêàõ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè,
ùî ñïðèÿëî íàäçâè÷àéíî íèçüê³é éìîâ³ðíîñò³ îçíàéîìëåííÿ ç ö³ºþ ³íôîðìàö³ºþ
øèðîêîãî êîëà çàö³êàâëåíèõ ïðåäñòàâíèê³â ãðîìàäñüêîñò³.

Ðàçîì ç òèì, íåçâàæàþ÷è íà íåäîë³êè ³ ïðîãàëèíè ó ïðàâîâîìó çàáåçïå÷åíí³
ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, ìîæíà ñòâåðä-
æóâàòè, ùî ö³ ³íñòèòóö³¿ ç îðãàí³â, ùî ñòâîðþâàëèñÿ çà âêàç³âêîþ êåð³âíèê³â îð-
ãàí³â ïóáë³÷íîãî àäì³í³ñòðóâàííÿ òà âêëþ÷àëè ñõâàëåí³ íèìè êàíäèäàòóðè, òðàíñ-
ôîðìóâàëèñÿ â àêòèâíèõ ñóá’ºêò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà.

Ïîäàëüøå âäîñêîíàëåííÿ ä³ÿëüíîñò³ ãðîìàäñüêèõ ðàä ïðè îðãàíàõ ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ ÿê ñóá’ºêòè äåìîêðàòè÷íîãî öèâ³ëüíîãî êîíòðîëþ ó ñåêòîð³ áåçïåêè
³ îáîðîíè ïîòðåáóº âèð³øåííÿ ê³ëüêîõ ïðîáëåì, ÿê³, íà íàøó äóìêó, çàâàæàþòü
¿õ ïðîäóêòèâí³é ðîáîò³. Ïî-ïåðøå, ïîòðåáóþòü ñâîãî çàïîâíåííÿ ïðàâîâ³ ïðîãàëèíè,
ïîâ’ÿçàí³ ç âèçíà÷åííÿì ó Çàêîí³ Óêðà¿íè “Ïðî íàö³îíàëüíó áåçïåêó Óêðà¿íè”
êîëà ñóá’ºêò³â, ùî ìîæóòü çä³éñíþâàòè ãðîìàäñüêèé íàãëÿä. Ïî-äðóãå, ïîòðåáóþòü
íîðìàòèâíîãî óçãîäæåííÿ òåðì³íè “ãðîìàäñüêèé êîíòðîëü”, “ãðîìàäñüêèé íàãëÿä”,
“ãðîìàäñüêèé ìîí³òîðèíã”, ÿê³ îçíà÷àþòü ñõîæ³ ÿâèùà, âèêîðèñòîâóþòüñÿ ó çàêîíî-
äàâ÷èõ òà ï³äçàêîííèõ ïðàâîâèõ àêòàõ òà ïðàêòèö³ ä³ÿëüíîñò³ äîñë³äæóâàíèõ ðàä
(çíà÷íà ÷àñòèíà ÿêèõ ìàº íàçâè íà êøòàëò “ðàäà ãðîìàäñüêîãî êîíòðîëþ”), ïðîòå
ñï³ââ³äíîøåííÿ ì³æ âêàçàíèìè ïîíÿòòÿìè çàëèøàº ïðîñò³ð äëÿ äîâ³ëüíîãî òëó-
ìà÷åííÿ. Ïî-òðåòº, ç îãëÿäó íà íåð³âíîì³ðí³ñòü âèñâ³òëåííÿ ãðîìàäñüêèìè ðàäàìè
ðåçóëüòàò³â ñâîº¿ ä³ÿëüíîñò³ ïîòðåáóº êîíêðåòèçàö³¿ ñóá’ºêòè òà ñêëàä àäì³í³ñòðàòèâ-
íîãî ïðàâîïîðóøåííÿ, ïîâ’ÿçàíîãî ç íåîïðèëþäíåííÿì íèìè ïóáë³÷íî¿ ³íôîðìàö³¿,
â³äïîâ³äíî äî ñò. 15 Çàêîíó Óêðà¿íè “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿”. Ïî-
÷åòâåðòå, ç îãëÿäó íà àêòèâíå âèêîðèñòàííÿ Ðîñ³éñüêîþ Ôåäåðàö³ºþ ìåòîä³â ã³á-
ðèäíî¿ â³éíè òà ÷èñëåííèõ àãåíò³â âïëèâó, ïîòðåáóþòü êîðèãóâàííÿ â á³ê çá³ëüøåííÿ
òåðì³íè îïðèëþäíåííÿ îðãàíîì âèêîíàâ÷î¿ âëàäè â³äîìîñòåé ïðî êàíäèäàò³â äî
ñêëàäó ãðîìàäñüêèõ ðàä ³ ³íñòèòóòè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ÿê³ âîíè ïðåäñòàâ-
ëÿþòü, à òàêîæ ïåðåë³ê òàêèõ â³äîìîñòåé. Çîêðåìà, âàðòî áóëî á çðîáèòè îáî-
â’ÿçêîâèì íàÿâí³ñòü ó ãðîìàäñüêèõ îðãàí³çàö³é, ÿê³ âèñóâàþòü êàíäèäàò³â, îô³ö³éíèõ
âåáñàéò³â, ùî äîçâîëèòü àíàë³çóâàòè ¿õ àêòèâí³ñòü ó ïåâí³é ñôåð³ ñóñï³ëüíèõ
â³äíîñèí çà ê³ëüêà ðîê³â (íèí³ äàí³ ïðî âåáñàéòè ìîæíà íàäàâàòè çà íàÿâíîñò³).
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COMMUNITY COUNCILS UNDER PUBLIC ADMINISTRATION BODIES
AS SUBJECTS OF DEMOCRATIC CIVILIAN CONTROL IN THE

SECURITY AND DEFENSE SECTOR

The purpose of this article consists in determining the peculiarities of legal
provision of the activity of community councils under bodies of state administration
as subjects of civil democratic control in the sphere of security and defense.

Based on the article, the development of the legal provision of the public
councils under the bodies of state administration from 1993 up to the present time
analyzed, offered four stages of the periodization. The paper establishes that public
councils under the bodies of state administration turned from the bodies created and
formed according to the instructions of the heads of the bodies of state administration
into active subjects of civil society. The argumentation is given that further improvement
of the activities of public councils under public administration bodies as subjects of
democratic civil control in the security and defense sector requires the solution of
several problems that hinder their productive work. First, the legal gaps associated
with the definition in the Law of Ukraine “On the National Security of Ukraine” of
the range of subjects that can exercise public oversight need to be filled. Secondly, the
terms “public control”, “public oversight”, “public monitoring” that require regulatory
approval, meaning similar phenomena, are used in legislative and by-laws and the
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practice of the studied councils. Thirdly, given the uneven coverage of the results of
their activities by public councils, the subjects and composition of the administrative
offense related to the non-disclosure of public information require specification.
Fourth, given the active use of hybrid warfare methods and numerous agents of
influence by the Russian Federation, they require adjustments towards an increase in
the timing of the publication by the executive authority of information about candidates
to the composition of public councils and the institutions of civil society they
represent, as well as a list of such information.

Keywords: community councils, public administration, civil society, democratic
civilian control, security and defense sector, legal support.
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ÎÑÎÁËÈÂÎÑÒ² ÂÈßÂËÅÍÍß ÒÀ ÄÎÊÓÌÅÍÒÓÂÀÍÍß
ÂÈÏÀÄÊ²Â ÄÎÌÀØÍÜÎÃÎ ÍÀÑÈËÜÑÒÂÀ, Â×ÈÍÅÍÎÃÎ

Ä²ÒÜÌÈ

Ó ñòàòò³ âèñâ³òëþºòüñÿ çðîñòàííÿ ê³ëüêîñò³ âèïàäê³â äîìàøíüîãî íàñèëü-
ñòâà, à òàêîæ ïðàâîïîðóøåíü, ïîâ’ÿçàíèõ ³ç äîìàøí³ì íàñèëüñòâîì, ÿê³ îñòàíí³ì
÷àñîì ñïîñòåð³ãàþòüñÿ íå ò³ëüêè â Óêðà¿í³, à é ó âñüîìó ñâ³ò³. Çðîáëåíî âèñíîâîê,
ïðî òå ùî òåíäåíö³ÿ äî àêòèâ³çàö³¿ äîìàøíüîãî íàñèëüñòâà ïîñèëèëàñü â óìîâàõ
ïàíäåì³¿ êîðîíàâ³ðóñó, ùî ïîÿñíþºòüñÿ íàñë³äêàìè, âèêëèêàíèìè ëîêäàóíàìè
(äèñòàíö³éíà ðîáîòà / íàâ÷àííÿ, âòðàòà ðîáîòè, çíèæåííÿ ð³âíÿ äîõîä³â, äåñòàá³-
ë³çàö³ÿ åêîíîì³êè, ï³äâèùåííÿ ñòðåñîâîãî ñòàíó íàñåëåííÿ òîùî). Êîíñòàòóºòüñÿ,
ùî âèïàäêè äîìàøíüîãî íàñèëüñòâà ç áîêó ä³òåé ìàþòü ì³ñöå ³ ïðè öüîìó ìàþòü
òåíäåíö³þ äî çðîñòàííÿ, à âèÿâëåííÿ òà äîêóìåíòóâàííÿ âèïàäê³â äîìàøíüîãî
íàñèëüñòâà, â÷èíåíîãî ä³òüìè, ìàþòü ñâîþ ñïåöèô³êó òà îñîáëèâîñò³.

Êëþ÷îâ³ ñëîâà: äîìàøíº íàñèëüñòâî; ä³òè-êðèâäíèêè; âèÿâëåííÿ äîìàøíüîãî
íàñèëüñòâà, â÷èíåíîãî ä³òüìè; äîêóìåíòóâàííÿ äîìàøíüîãî íàñèëüñòâà, â÷èíåíîãî
ä³òüìè.

Äîñë³äæåííÿì ïðîáëåìè äîìàøíüîãî íàñèëüñòâà çàéìàëèñü òàê³ â÷åí³, ÿê:
Î.Ë. Áåñïàëü, À.À. Âîçíþê, Ä.Ã. Çàáðîäà, À.Â. Çàïîðîæöåâ, Î.Â. Êîâàëüîâà,
Ì.Â. Êîðí³ºíêî, Ì.Ã. Êóçíºöîâ, À.Â. Ëàáóíü, Ì.Ì. Ëåãåíüêà, Î.Â. Ëîìàê³íà,
Ò.Ì. Ìàëèíîâñüêà, Â.Â. Íåñòåð÷óê, Î.Ì. Ïàâëþò³í, Î.². Ïëóæí³ê, Ñ.Â. Ðîìàíöîâà
òà ³í. Îäíàê äîñë³äæåííÿ ïðèñâÿ÷óâàëèñü ïåðåâàæíî ïðè÷èíàì òà óìîâàì, ùî
ñïðèÿþòü â÷èíåííþ äîìàøíüîãî íàñèëüñòâà, çàïîá³ãàííþ öüîìó íåãàòèâíîìó
ÿâèùó, à òàêîæ ïèòàííÿì çàõèñòó ïðàâ æ³íîê òà ä³òåé ÿê æåðòâ äîìàøíüîãî
íàñèëüñòâà. Âèçíà÷åííÿ òåðì³íà “äèòèíà-êðèâäíèê” ñàìå ó ñôåð³ äîìàøíüîãî
íàñèëüñòâà âïåðøå íàäàíî çàêîíîäàâöåì ó ñò. 1 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ
òà ïðîòèä³þ äîìàøíüîìó íàñèëüñòâó” â³ä 07.12.2017, ÿêèé âñòóïèâ ó ñèëó ç
07.01.2018. Òàêèì ÷èíîì, ïðîáëåìà äîìàøíüîãî íàñèëüñòâà, ùî â÷èíÿºòüñÿ ä³òüìè,
ïîòðåáóº ïîäàëüøîãî âèâ÷åííÿ òà äîñë³äæåííÿ.
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Ìåòà ñòàòò³ – â³äîáðàçèòè îñîáëèâîñò³ âèÿâëåííÿ òà äîêóìåíòóâàííÿ
âèïàäê³â äîìàøíüîãî íàñèëüñòâà, â÷èíåíîãî ä³òüìè.

Ïðè çä³éñíåíí³ çàõîä³â ùîäî âèÿâëåííÿ òà äîêóìåíòóâàííÿ âèïàäê³â äîìàø-
íüîãî íàñèëüñòâà, â÷èíåíèõ ä³òüìè àáî çà ó÷àñòþ ä³òåé, ïðàö³âíèêè ï³äðîçä³ë³â
þâåíàëüíî¿ ïðåâåíö³¿ êåðóþòüñÿ íàñàìïåðåä Çàêîíîì Óêðà¿íè “Ïðî çàïîá³ãàííÿ
òà ïðîòèä³þ äîìàøíüîìó íàñèëüñòâó” (ñò. 10 “Ïîâíîâàæåííÿ óïîâíîâàæåíèõ ï³ä-
ðîçä³ë³â îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ó ñôåð³ çàïîá³ãàííÿ òà ïðîòèä³¿
äîìàøíüîìó íàñèëüñòâó”) òà ²íñòðóêö³ºþ ç îðãàí³çàö³¿ ðîáîòè ï³äðîçä³ë³â þâå-
íàëüíî¿ ïðåâåíö³¿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, çàòâåðäæåíîþ íàêàçîì ÌÂÑ
Óêðà¿íè â³ä 19.12.2017 ¹ 1044 (ðîçä³ë V “Îðãàí³çàö³ÿ ðîáîòè òà çä³éñíåííÿ çàõî-
ä³â ùîäî çàïîá³ãàííÿ òà ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó, â÷èíåíîìó ä³òüìè òà
ñòîñîâíî íèõ”), à òàêîæ ³íøèìè â³äîì÷èìè íîðìàòèâíèìè àêòàìè, çîêðåìà òàêèìè,
ÿê ²íñòðóêö³ÿ ç îôîðìëåííÿ ìàòåð³àë³â ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ â
îðãàíàõ ïîë³ö³¿, çàòâåðäæåíà íàêàçîì ÌÂÑ â³ä 06.11.2015 ¹ 1376; ²íñòðóêö³ÿ ç
îðãàí³çàö³¿ ðåàãóâàííÿ íà çàÿâè òà ïîâ³äîìëåííÿ ïðî êðèì³íàëüí³, àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ àáî ïîä³¿ òà îïåðàòèâíîãî ³íôîðìóâàííÿ â îðãàíàõ (ï³äðîçä³ëàõ)
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, çàòâåðäæåíà íàêàçîì ÌÂÑ â³ä 16.02.2018 ¹ 111
òîùî.

Òàê, â³äïîâ³äíî äî ðîçä³ëó V ïóíêòó 2 ²íñòðóêö³¿ ç îðãàí³çàö³¿ ðîáîòè ï³äðîç-
ä³ë³â þâåíàëüíî¿ ïðåâåíö³¿ ïðàö³âíèêè çàçíà÷åíèõ ï³äðîçä³ë³â ïîâíîâàæí³ âæèâàòè
íàñòóïíèõ çàõîä³â ó ñôåð³ çàïîá³ãàííÿ òà ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó:

• âèÿâëÿòè ôàêòè äîìàøíüîãî íàñèëüñòâà, â÷èíåíîãî ä³òüìè ³ ñòîñîâíî
ä³òåé, òà ðåàãóâàòè íà íèõ ó ïîðÿäêó, âèçíà÷åíîìó çàêîíîäàâñòâîì;

• ïðèéìàòè ³ ðîçãëÿäàòè çàÿâè òà ïîâ³äîìëåííÿ ïðî ôàêòè äîìàøíüîãî
íàñèëüñòâà, â÷èíåíîãî ä³òüìè òà ñòîñîâíî ä³òåé, âæèâàòè çàõîä³â äëÿ éîãî
ïðèïèíåííÿ òà íàäàííÿ äîïîìîãè ïîñòðàæäàëèì îñîáàì;

• âèíîñèòè òåðì³íîâ³ çàáîðîíí³ ïðèïèñè ñòîñîâíî êðèâäíèê³â;
• âæèâàòè çàõîä³â ùîäî âçÿòòÿ íà ïðîô³ëàêòè÷íèé îáë³ê òà ïðîâåäåííÿ

ïðîô³ëàêòè÷íî¿ ðîáîòè ç ä³òüìè-êðèâäíèêàìè;
• çä³éñíþâàòè êîíòðîëü çà âèêîíàííÿì ä³òüìè-êðèâäíèêàìè ñïåö³àëüíèõ

çàõîä³â ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó ïðîòÿãîì ñòðîêó ¿õ ä³¿;
• ³íôîðìóâàòè ïîñòðàæäàëèõ îñ³á ïðî ¿õí³ ïðàâà, çàõîäè ³ ñîö³àëüí³ ïîñëóãè,

ÿêèìè âîíè ìîæóòü ñêîðèñòàòèñÿ;
• âçàºìîä³ÿòè ç ³íøèìè ñóá’ºêòàìè, ùî çä³éñíþþòü çàõîäè ó ñôåð³ çàïîá³ãàííÿ

òà ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó, â ïîðÿäêó, âèçíà÷åíîìó çàêîíîäàâñòâîì;
• çä³éñíþâàòè ïîâíîâàæåííÿ ó ñôåð³ çàïîá³ãàííÿ òà ïðîòèä³¿ äîìàøíüîìó

íàñèëüñòâó ç óðàõóâàííÿì ì³æíàðîäíèõ ñòàíäàðò³â ðåàãóâàííÿ ïðàâîîõîðîííèõ
îðãàí³â íà âèïàäêè äîìàøíüîãî íàñèëüñòâà òà îö³íêè ðèçèê³â.

Âèÿâëåííÿ âèïàäê³â äîìàøíüîãî íàñèëüñòâà, â÷èíåíèõ ä³òüìè àáî çà ó÷àñòþ
ä³òåé. Çâàæàþ÷è íà çàçíà÷åí³ âèùå îñîáëèâîñò³ ñòîñîâíî ëàòåíòíîñò³ äîìàøíüîãî
íàñèëüñòâà, à òàêîæ â³êîâ³ òà ³íø³ îñîáëèâîñò³ â³äïîâ³äàëüíîñò³ íåïîâíîë³òí³õ
ïðàâîïîðóøíèê³â, ïðîöåñ âèÿâëåííÿ âèïàäê³â äîìàøíüîãî íàñèëüñòâà, â÷èíåíèõ
ä³òüìè, ìàº ñâîþ ñïåöèô³êó. Íàñàìïåðåä âàæëèâî ïðèä³ëÿòè íàëåæíó óâàãó ðåãó-
ëÿðí³é ïåðåâ³ðö³ ñ³ìåé, ÿê³ ïåðåáóâàþòü íà îáë³êó â êàòåãîð³¿ “ùî îïèíèëèñÿ ó
ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ”, ðåòåëüíî ïåðåâ³ðÿòè ïîâ³äîìëåííÿ ç íàâ÷àëüíèõ
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çàêëàä³â ñòîñîâíî àãðåñèâíî¿ ïîâåä³íêè ó÷í³â, ïîâ³äîìëåííÿ ç ìåäè÷íèõ óñòàíîâ
ïðî òðàâìè â äîìàøí³õ óìîâàõ, à òàêîæ ç’ÿñîâóâàòè ïðè÷èíè ïðàâîïîðóøåíü, ÿê³
ìîæóòü áóòè ïîâ’ÿçàí³ ç äîìàøí³ì íàñèëüñòâîì òîùî.

Òàê, ïðàö³âíèêè ï³äðîçä³ë³â þâåíàëüíî¿ ïðåâåíö³¿ ìîæóòü âèÿâèòè âèïàäêè
â÷èíåííÿ ä³òüìè äîìàøíüîãî íàñèëüñòâà çà òàêèõ îáñòàâèí:

• ï³ä ÷àñ ðåàãóâàííÿ íà çàÿâó ÷è ïîâ³äîìëåííÿ ïðî äîìàøíº íàñèëü-
ñòâî;

• ï³ä ÷àñ ðåàãóâàííÿ íà çàÿâó ÷è ïîâ³äîìëåííÿ ïðî ³íø³ êðèì³íàëüí³ àáî
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, ïîâ’ÿçàí³ ç äîìàøí³ì íàñèëüñòâîì (íàïðèêëàä,
äð³áíå õóë³ãàíñòâî (ñò. 173 ÊÓïÀÏ); áóë³íã (öüêóâàííÿ) ó÷àñíèêà îñâ³òíüîãî
ïðîöåñó (ñò. 173-4 ÊÓïÀÏ); íåçàêîíí³ âèðîáíèöòâî, ïðèäáàííÿ, çáåð³ãàííÿ,
ïåðåâåçåííÿ, ïåðåñèëàííÿ íàðêîòè÷íèõ çàñîá³â àáî ïñèõîòðîïíèõ ðå÷îâèí áåç
ìåòè çáóòó â íåâåëèêèõ ðîçì³ðàõ (ñò. 44 ÊÓïÀÏ); óìèñíå ñïðè÷èíåííÿ ò³ëåñíèõ
óøêîäæåíü ð³çíîãî ñòóïåíþ òÿæêîñò³ (ñò.ñò. 121, 122 ÊÊÓ); ïîáî¿ ³ ìîðäóâàííÿ
(ñò. 126 ÊÊÓ); êàòóâàííÿ (ñò. 127 ÊÊÓ); äîâåäåííÿ äî ñàìîãóáñòâà (ñò. 120 ÊÊÓ);
ïîãðîçà âáèâñòâîì (ñò. 129 ÊÊÓ); óìèñíå âáèâñòâî (ñò. 115 ÊÊÓ); íåçàêîííå
ïîçáàâëåííÿ âîë³ àáî âèêðàäåííÿ ëþäèíè (ñò. 146 ÊÊÓ); ïðàâîïîðóøåííÿ ïðîòè
ñòàòåâî¿ ñâîáîäè òà ñòàòåâî¿ íåäîòîðêàíîñò³ (ñò. 152–156 ÊÊÓ); êðèì³íàëüí³ ïðàâî-
ïîðóøåííÿ ó ñôåð³ îá³ãó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí, ¿õ àíàëîã³â
àáî ïðåêóðñîð³â (ñò. 307–317 ÊÊÓ); æîðñòîêå ïîâîäæåííÿ ç òâàðèíàìè (ñò. 299
ÊÊÓ) òîùî);

• ï³ä ÷àñ çä³éñíåííÿ ïðîô³ëàêòè÷íèõ ðåéä³â ç ìåòîþ ïåðåâ³ðêè óìîâ
ïðîæèâàííÿ ä³òåé ó ñ³ì’ÿõ, ÿê³ îïèíèëèñÿ â ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ;

• ï³ä ÷àñ â³äâ³äóâàííÿ çà ì³ñöåì ïðîæèâàííÿ íåïîâíîë³òíüîãî ï³äîáë³êîâöÿ
â ìåæàõ âèêîíàííÿ çàõîä³â ³íäèâ³äóàëüíî¿ ïðîô³ëàêòèêè ç ä³òüìè, ÿê³ ïåðåáóâàþòü
íà ïðîô³ëàêòè÷íîìó îáë³êó â ïîë³ö³¿;

• ó ïðîöåñ³ âçàºìîä³¿ ç ³íøèìè ï³äðîçä³ëàìè ïîë³ö³¿ (íàñàìïåðåä ä³ëüíè÷íèìè
îô³öåðàìè ïîë³ö³¿);

• ó ïðîöåñ³ âçàºìîä³¿ ç ìåäè÷íèìè óñòàíîâàìè (íàïðèêëàä, ïîâ³äîìëåííÿ
ïðî çâåðíåííÿ ïàö³ºíòà ç ïðèâîäó îòðèìàííÿ òðàâì ó äîìàøí³õ óìîâàõ);

• ó ïðîöåñ³ âçàºìîä³¿ ç íàâ÷àëüíèìè çàêëàäàìè (ïîâ³äîìëåííÿ ïðî ñêàðãè
â³ä áàòüê³â àáî îñ³á, ÿê³ ¿õ çàì³íþþòü, òà/àáî ³íøèõ ðîäè÷³â ñòîñîâíî àãðåñèâíî¿
ïîâåä³íêè äèòèíè, ùî íàä³éøëè äî àäì³í³ñòðàö³¿ çàêëàäó ï³ä ÷àñ ïðîâåäåííÿ áàòü-
ê³âñüêèõ çáîð³â, ïðîâåäåííÿ ³íäèâ³äóàëüíèõ âèõîâíèõ çàõîä³â òîùî).

Ôàêò ó÷èíåííÿ ä³òüìè äîìàøíüîãî íàñèëüñòâà ïðàö³âíèêè ï³äðîçä³ë³â
þâåíàëüíî¿ ïðåâåíö³¿ ìîæóòü âèÿâèòè ³ çà ³íøèõ îáñòàâèí.

Äîêóìåíòóâàííÿ âèïàäê³â äîìàøíüîãî íàñèëüñòâà, â÷èíåíèõ ä³òüìè àáî çà
ó÷àñòþ ä³òåé. Ó ðàç³ áåçïîñåðåäíüîãî âèÿâëåííÿ àáî îòðèìàííÿ ïîâ³äîìëåííÿ
ïðî âèïàäîê â÷èíåííÿ äèòèíîþ äîìàøíüîãî íàñèëüñòâà ïðàö³âíèêè ï³äðîçä³ëó
þâåíàëüíî¿ ïðåâåíö³¿ çîáîâ’ÿçàí³ ïåðåâ³ðèòè òàêå ïîâ³äîìëåííÿ òà çàäîêóìåíòóâàòè
â³äïîâ³äíèì ÷èíîì. Ïåðåâ³ðêà ïîâ³äîìëåíü ïðî âèïàäêè â÷èíåííÿ äèòèíîþ-êðèâä-
íèêîì äîìàøíüîãî íàñèëüñòâà çä³éñíþºòüñÿ ïåðåâàæíî øëÿõîì áåñ³ä / îïèòóâàíü
ìîæëèâèõ ñâ³äê³â / î÷åâèäö³â (ÿê áåçïîñåðåäí³õ, òàê ³ îïîñåðåäêîâàíèõ, ÿê³ ä³ç-
íàëèñü ïðî òàê³ âèïàäêè â³ä ñàìèõ ïîòåðï³ëèõ àáî ³íøèõ îñ³á).
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Âèõîäÿ÷è ç äèñïîçèö³¿ ñò. 173-2 ÊÓïÀÏ, à òàêîæ ç óðàõóâàííÿì ñò. 251
ÊÓïÀÏ (äîêàçè), ïèòàííÿìè, ÿê³ ï³äëÿãàþòü âñòàíîâëåííþ ïðè ïåðåâ³ðö³ ôàêò³â
äîìàøíüîãî íàñèëüñòâà ç áîêó äèòèíè-êðèâäíèêà, º òàê³:

• ÷è â ä³éñíîñò³ ìàëî ì³ñöå äîìàøíº íàñèëüñòâî, ÷è ïðàâîïîðóøåííÿ,
ïîâ’ÿçàíå ³ç äîìàøí³ì íàñèëüñòâîì;

• ó ÿê³é ôîðì³ âèÿâëÿëîñü äîìàøíº íàñèëüñòâî (ô³çè÷íå, ñåêñóàëüíå,
ïñèõîëîã³÷íå àáî åêîíîì³÷íå íàñèëüñòâî);

• õòî º êðèâäíèêîì;
• õòî º ïîòåðï³ëèì â³ä äîìàøíüîãî íàñèëüñòâà;
• ÿêà ñàìå øêîäà çàâäàíà ïîòåðï³ëîìó â³ä äîìàøíüîãî íàñèëüñòâà;
• õòî ïðè÷åòíèé äî â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà;
• ÷è º ñâ³äêè/î÷åâèäö³ äîìàøíüîãî íàñèëüñòâà;
• ùî ñòàëî ïðè÷èíîþ â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà;
• ÷è öå ïåðøèé âèïàäîê äîìàøíüîãî íàñèëüñòâà ç áîêó êðèâäíèêà, ÷è öå

ñèñòåìàòè÷í³ ä³¿ (áåçä³ÿëüí³ñòü);
• ÷è ìàëè ì³ñöå âèïàäêè íàñèëüñòâà ç áîêó ³íøèõ ðîäè÷³â ñòîñîâíî äèòèíè-

êðèâäíèêà ó ìèíóëîìó (òîáòî ÷è ìîæå áóòè àãðåñ³ÿ ìîäåëëþ ïîâåä³íêè ó ñ³ì’¿
äëÿ äèòèíè);

• ÷è ïåðåáóâàº (ïåðåáóâàëà) ñ³ì’ÿ, â ÿê³é ïðîæèâàº äèòèíà-êðèâäíèê, íà
îáë³êó ÿê òàêà, ùî îïèíèëàñü ó ñêëàäíèõ æèòòºâèõ îáñòàâèíàõ, òîùî;

• ÷è ïåðåáóâàº (ïåðåáóâàâ) êðèâäíèê íà ïðîô³ëàêòè÷íîìó îáë³êó (ó
íàâ÷àëüíîìó çàêëàä³ òà/àáî îðãàíàõ ïîë³ö³¿, òà/àáî ñëóæá³ ó ñïðàâàõ ä³òåé, òà/àáî
ìåäè÷í³é óñòàíîâ³);

• ÷è ïðèòÿãóâàâñÿ êðèâäíèê ðàí³øå äî àäì³í³ñòðàòèâíî¿ ÷è êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³;

• õàðàêòåðèñòèêà äèòèíè-êðèâäíèêà çà ì³ñöåì ïðîæèâàííÿ, íàâ÷àííÿ òà/
àáî ðîáîòè òà ³íø³ äàí³.

Â³ä³áðàííÿ ïîÿñíåíü â³ä äèòèíè-êðèâäíèêà, ñâ³äê³â/î÷åâèäö³â äîìàøíüîãî
íàñèëüñòâà òà ³íøèõ îñ³á ìîæå çä³éñíþâàòèñü ÿê çà ì³ñöåì â÷èíåííÿ ïðàâîïî-
ðóøåííÿ, òàê ³ áåçïîñåðåäíüî ó ï³äðîçä³ë³ þâåíàëüíî¿ ïðåâåíö³¿. Âîäíî÷àñ, óðà-
õîâóþ÷è ì³æíàðîäí³ ñòàíäàðòè (íàñàìïåðåä Êåð³âí³ ïðèíöèïè Êîì³òåòó ì³í³ñòð³â
Ðàäè ªâðîïè ùîäî ïðàâîñóääÿ, äðóæíüîãî äî ä³òåé, à òàêîæ Êåð³âí³ ïðèíöèïè
ÎÎÍ ùîäî ñóäî÷èíñòâà ó ïèòàííÿõ ä³òåé–æåðòâ ³ ä³òåé–ñâ³äê³â çëî÷èí³â òîùî)
îïèòóâàííÿ/äîïèò äèòèíè-êðèâäíèêà, ÿê é ³íøèõ ä³òåé (æåðòâ àáî ñâ³äê³â, ÷è
ñï³âó÷àñíèê³â) äîö³ëüíî ïðîâîäèòè ñïåö³àëüíî ï³äãîòîâëåíîþ îñîáîþ ó ñïåö³àëüíî
îáëàäíàíîìó òà ïðèëàøòîâàíîìó ç ö³ºþ ìåòîþ ïðèì³ùåíí³. Òàêîæ íàãîëîøóºòüñÿ
íà âàæëèâîñò³ ì³í³ì³çàö³¿ ê³ëüêîñò³ îïèòóâàíü äèòèíè, ÿêùî îïèòóâàíü á³ëüøå
îäíîãî, òî áàæàíî, ùîá äî öüîãî çàëó÷àëàñü îäíà é òà ñàìà îñîáà. Êð³ì öüîãî, ìàþòü
óæèâàòèñÿ çàõîäè äëÿ çàáåçïå÷åííÿ ìîæëèâîñò³ çàïèñó íà â³äåîïë³âêó îïèòóâàííÿ
äèòèíè ç ïîäàëüøèì âèêîðèñòàííÿì òàêèõ â³äåîñâ³ä÷åíü ó ÿêîñò³ äîêàç³â ó ñóä³. Íà
ñüîãîäí³ â Óêðà¿í³ òàêèìè ïðèì³ùåííÿìè º ê³ìíàòè, äðóæí³ äî äèòèíè, ÿê³
âèêîðèñòîâóþòüñÿ â ìåæàõ çàñòîñóâàííÿ ìåòîäèêè “Çåëåíà ê³ìíàòà”. Íàö³îíàëüíèì
íîðìàòèâíî-ïðàâîâèì ï³ä´ðóíòÿì äëÿ çàñòîñóâàííÿ ö³º¿ ìåòîäèêè º:

Äåðæàâíà ñîö³àëüíà ïðîãðàìà çàïîá³ãàííÿ òà ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó
òà íàñèëüñòâó çà îçíàêîþ ñòàò³ íà ïåð³îä äî 2025 ðîêó, çàòâåðäæåíà ïîñòàíîâîþ
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Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 24 ëþòîãî 2021 ð. ¹ 145 (ï³äïóíêò 2 ïóíêòó 12
ðîçä³ëó ²²² äîäàòêó 2 (Çàâäàííÿ ³ çàõîäè) íàãîëîøóº ïðî íåîáõ³äí³ñòü çàáåçïå÷åííÿ
³íäèâ³äóàëüíîãî ï³äõîäó äî äîïèòó ä³òåé íåçàëåæíî â³ä ¿õ ñòàòóñó ó êðèì³íàëüíîìó
ïðîâàäæåíí³ (ï³äîçðþâàíèé, îáâèíóâà÷åíèé, ñâ³äîê, ïîòåðï³ëèé òîùî), çîêðåìà ç
âèêîðèñòàííÿì ì³æíàðîäíèõ ñòàíäàðò³â) [2];

Íàö³îíàëüíà ñòðàòåã³ÿ ðåôîðìóâàííÿ ñèñòåìè þñòèö³¿ ùîäî ä³òåé íà ïåð³îä
äî 2023 ðîêó, ñõâàëåíà ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 18 ãðóäíÿ
2018 ð. ¹ 1027-ð (ó ðîçä³ë³ “Çàõèñò ïðàâ ä³òåé ó êðèì³íàëüíîìó ïðîâàäæåíí³” íà-
ãîëîøåíî íà íåîáõ³äíîñò³ çàáåçïå÷åííÿ ºäèíîãî ï³äõîäó äî äîïèòó ä³òåé íåçàëåæíî
â³ä ¿õ ñòàòóñó ó êðèì³íàëüíîìó ïðîâàäæåíí³ (ï³äîçðþâàíèé, îáâèíóâà÷åíèé, ñâ³äîê,
ïîòåðï³ëèé òîùî), çîêðåìà ç âèêîðèñòàííÿì òàêèõ ñïåö³àëüíèõ ìåòîäèê, ÿê “Çåëåíà
ê³ìíàòà”, ç ìåòîþ óäîñêîíàëåííÿ ñèñòåìè äîñóäîâîãî ðîçñë³äóâàííÿ) [3].

Îêð³ì ïîÿñíåíü äèòèíè-êðèâäíèêà, ïîòåðï³ëèõ, ñâ³äê³â, äîêàçàìè äîìàøíüîãî
íàñèëüñòâà ìîæóòü áóòè áóäü-ÿê³ ðå÷îâ³ äîêàçè, âèñíîâîê åêñïåðòà, ïîêàçàííÿ
òåõí³÷íèõ ïðèëàä³â òà òåõí³÷íèõ çàñîá³â, ùî ìàþòü ôóíêö³¿ ôîòî- ³ ê³íîçéîìêè,
â³äåîçàïèñó.

ßêùî íà ï³äñòàâ³ ç³áðàíèõ äîêàç³â ä³¿ äèòèíè-êðèâäíèêà êâàë³ô³êóþòüñÿ
ÊÓïÀÏ, ñêëàäàºòüñÿ ïðîòîêîë (ÿêèé òàêîæ º äîêàçîì ó ñïðàâ³) ïðî àäì³í³ñòðàòèâíå
ïðàâîïîðóøåííÿ, ïåðåäáà÷åíå ñò. 173-2 ÊÓïÀÏ. Ïðè öüîìó ñë³ä çâåðíóòè óâàãó
íà òó îáñòàâèíó, ùî àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ äîìàøíüîãî
íàñèëüñòâà íàñòàº ç 16-ð³÷íîãî â³êó. Òîæ ó âèïàäêó â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà
íåïîâíîë³òí³ìè îñîáàìè â³êîì â³ä 14 äî 16 ðîê³â, ïðîòîêîë ïðî àäì³í³ñòðàòèâíå
ïðàâîïîðóøåííÿ ñêëàäàºòüñÿ íà áàòüê³â òàêî¿ îñîáè (÷. 3 ñò. 184 ÊÓïÀÏ).

Ïðîòîêîëè ïðî ïðàâîïîðóøåííÿ, ïåðåäáà÷åí³ ñò. 173-2 ÊÓïÀÏ, ñêëàäàþòüñÿ
óïîâíîâàæåíèìè íà òå ïîñàäîâèìè îñîáàìè îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ (òóò ðî-
çóì³þòüñÿ ïðàö³âíèêè ï³äðîçä³ë³â þâåíàëüíî¿ ïðåâåíö³¿) â ïîðÿäêó ñò. 255 ÊÓïÀÏ.

Ïðè öüîìó ñë³ä ïàì’ÿòàòè, ùî ïðîòîêîë ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ,
ó ðàç³ éîãî îôîðìëåííÿ, ñêëàäàºòüñÿ íå ï³çí³øå äâàäöÿòè ÷îòèðüîõ ãîäèí ç ìî-
ìåíòó âèÿâëåííÿ îñîáè, ÿêà â÷èíèëà ïðàâîïîðóøåííÿ, ó äâîõ ïðèì³ðíèêàõ, îäèí
³ç ÿêèõ ï³ä ðîçïèñêó âðó÷àºòüñÿ îñîá³, ÿêà ïðèòÿãàºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³ä-
ïîâ³äàëüíîñò³ (ñò. 254 ÊÓïÀÏ).

Çì³ñò ïðîòîêîëó ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ ïåðåäáà÷àºòüñÿ ñò. 256
ÊÓïÀÏ òà ñêëàäàºòüñÿ â³äïîâ³äíî äî ²íñòðóêö³¿ ç îôîðìëåííÿ ìàòåð³àë³â ïðî
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ â îðãàíàõ ïîë³ö³¿, çàòâåðäæåíî¿ íàêàçîì ÌÂÑ
Óêðà¿íè â³ä 06.11.2015 ¹ 1376.

Ïðè ñêëàäàíí³ ïðîòîêîëó îñîá³, ÿêà ïðèòÿãàºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïî-
â³äàëüíîñò³, ðîç’ÿñíþþòüñÿ ¿¿ ïðàâà ³ îáîâ’ÿçêè, ïåðåäáà÷åí³ ñò. 268 ÊÓïÀÏ (ïðî
ùî ñë³ä â³äçíà÷èòè ó ïðîòîêîë³). Çîêðåìà, çíàéîìèòèñÿ ç ìàòåð³àëàìè ñïðàâè, äà-
âàòè ïîÿñíåííÿ, ïîäàâàòè äîêàçè, çàÿâëÿòè êëîïîòàííÿ; ïðè ðîçãëÿä³ ñïðàâè êî-
ðèñòóâàòèñÿ þðèäè÷íîþ äîïîìîãîþ àäâîêàòà, ³íøîãî ôàõ³âöÿ ó ãàëóç³ ïðàâà,
ÿêèé çà çàêîíîì ìàº ïðàâî íà íàäàííÿ ïðàâîâî¿ äîïîìîãè îñîáèñòî ÷è çà äîðó÷åííÿì
þðèäè÷íî¿ îñîáè, âèñòóïàòè ð³äíîþ ìîâîþ ³ êîðèñòóâàòèñÿ ïîñëóãàìè ïåðåêëàäà÷à,
ÿêùî íå âîëîä³º ìîâîþ, ÿêîþ âåäåòüñÿ ïðîâàäæåííÿ; îñêàðæèòè ïîñòàíîâó ïî ñïðàâ³.

Ï³äïèñóºòüñÿ ïðîòîêîë îñîáîþ, ÿêà éîãî ñêëàëà, ³ îñîáîþ, ÿêà ïðèòÿãàºòüñÿ
äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³; çà íàÿâíîñò³ ñâ³äê³â ³ ïîòåðï³ëèõ ïðîòîêîë
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ìîæå áóòè ï³äïèñàíî òàêîæ ³ öèìè îñîáàìè. Ó ðàç³ â³äìîâè îñîáè, ÿêà ïðèòÿãàºòüñÿ
äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, â³ä ï³äïèñàííÿ ïðîòîêîëó, â íüîìó ðîáèòüñÿ
çàïèñ ïðî öå. Îñîáà, ÿêà ïðèòÿãàºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, ìàº
ïðàâî ïîäàòè ïîÿñíåííÿ ³ çàóâàæåííÿ ùîäî çì³ñòó ïðîòîêîëó, ÿê³ äîäàþòüñÿ äî
ïðîòîêîëó, à òàêîæ âèêëàñòè ìîòèâè ñâîº¿ â³äìîâè â³ä éîãî ï³äïèñàííÿ.

Ó âèïàäêó çàïîä³ÿííÿ ïðàâîïîðóøåííÿì ìàòåð³àëüíî¿ øêîäè, ïðî öå
çàçíà÷àºòüñÿ ó ïðîòîêîë³ ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ (â³äïîâ³äíî äî ñò.
40 ÊÓïÀÏ).

Îêð³ì ïðîòîêîëó, äî ìàòåð³àë³â äîñóäîâî¿ ï³äãîòîâêè, ÿê³ ôîðìóþòü ó ïîäàëü-
øîìó ñïðàâó ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ, âêëþ÷àþòü:

ïîÿñíåííÿ ïðàâîïîðóøíèêà;
ïîÿñíåííÿ ñâ³äê³â/î÷åâèäö³â ïîä³¿;
ïîÿñíåííÿ (çàÿâà) ïîòåðï³ëîãî;
êîï³¿ äîêóìåíò³â, ùî çàñâ³ä÷óþòü îñîáó ïðàâîïîðóøíèêà (çà íåîáõ³äíîñò³ –

êîï³¿ äîêóìåíò³â, ùî çàñâ³ä÷óþòü îñîáó áàòüê³â ïðàâîïîðóøíèêà àáî îñ³á, ÿê³ ¿õ
çàì³íþþòü);

ìàòåð³àëè, ùî õàðàêòåðèçóþòü îñîáèñò³ñòü ïðàâîïîðóøíèêà (çà ì³ñöåì ïðî-
æèâàííÿ òà/àáî íàâ÷àííÿ, òà/àáî ðîáîòè);

ìàòåð³àëè, ùî çàñâ³ä÷óþòü ðîçì³ð çàâäàíî¿ ïðîñòóïêîì øêîäè, òîùî.
Ï³ñëÿ ç³áðàííÿ çàçíà÷åíèõ ìàòåð³àë³â ñôîðìîâàíà ñïðàâà ïðî àäì³í³ñòðàòèâíå

ïðàâîïîðóøåííÿ íàïðàâëÿºòüñÿ êåð³âíèêîì îðãàíó Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè,
íà òåðèòîð³¿ îáñëóãîâóâàííÿ ÿêîãî áóëî â÷èíåíî ïðàâîïîðóøåííÿ, îðãàíîâ³
(ïîñàäîâ³é îñîá³), óïîâíîâàæåíîìó ðîçãëÿäàòè ñïðàâó ïðî àäì³í³ñòðàòèâíå
ïðàâîïîðóøåííÿ, ïåðåäáà÷åíå â³äïîâ³äíîþ ñòàòòåþ ÊÓïÀÏ (â öüîìó âèïàäêó –
äî ñóäó (ñóää³)) äëÿ ðîçãëÿäó ¿¿ ïî ñóò³ çã³äíî ç³ ñò. 221 ÊÓïÀÏ.

Ïðè öüîìó, â³äïîâ³äíî äî ñò. 16 Çàêîíó Óêðà¿íè “Ïðî çàïîá³ãàííÿ òà ïðîòèä³þ
äîìàøíüîìó íàñèëüñòâó”, ç ìåòîþ îáë³êó âèïàäê³â äîìàøíüîãî íàñèëüñòâà ïåðñî-
íàëüí³ äàí³ ïðî êðèâäíèêà, à òàêîæ ïåðñîíàëüí³ äàí³ ïðî ïîñòðàæäàëó îñîáó âíî-
ñÿòüñÿ äî ªäèíîãî äåðæàâíîãî ðåºñòðó âèïàäê³â äîìàøíüîãî íàñèëüñòâà òà íàñèëü-
ñòâà çà îçíàêîþ ñòàò³ íà âèçíà÷åíèé çàêîíîì òåðì³í.

ßêùî ç’ÿñóºòüñÿ, ùî ä³¿ äèòèíè-êðèâäíèêà ìàþòü ñèñòåìàòè÷íèé õàðàêòåð,
ÿê³ ïðèçâåëè äî ô³çè÷íèõ àáî ïñèõîëîã³÷íèõ ñòðàæäàíü, ðîçëàä³â çäîðîâ’ÿ, âòðàòè
ïðàöåçäàòíîñò³, åìîö³éíî¿ çàëåæíîñò³ àáî ïîã³ðøåííÿ ÿêîñò³ æèòòÿ ïîòåðï³ëîãî
ðîäè÷à ³ ï³äïàäàþòü ï³ä îçíàêè çëî÷èíó, ïåðåäáà÷åíîãî ñò. 126-1 ÊÊÓ, òà/àáî ïî-
â’ÿçàíèõ ³ç äîìàøí³ì íàñèëüñòâîì ³íøèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü, þâå-
íàëüíèé ïîë³öåéñüêèé âæèâàº çàõîä³â, â³äïîâ³äíî äî Ïîðÿäêó âåäåííÿ ºäèíîãî
îáë³êó â îðãàíàõ (ï³äðîçä³ëàõ) ïîë³ö³¿ çàÿâ ³ ïîâ³äîìëåíü ïðî êðèì³íàëüí³
ïðàâîïîðóøåííÿ òà ³íø³ ïîä³¿, çàòâåðäæåíîãî íàêàçîì ÌÂÑ Óêðà¿íè â³ä 08.02.2019
¹ 100. Çîêðåìà, ï. 6 ðîçä³ëó ²² çàçíà÷åíîãî Ïîðÿäêó ïåðåäáà÷àº, ùî ïîë³öåéñüêèé
íåçàëåæíî â³ä ì³ñöÿ ñâîãî ïåðåáóâàííÿ â ðàç³ âèÿâëåííÿ àáî îòðèìàííÿ ³íôîðìàö³¿
ïðî êðèì³íàëüíå ïðàâîïîðóøåííÿ òà ³íøó ïîä³þ ÷è çâåðíåííÿ äî íüîãî ãðîìàäÿí
³ç çàÿâîþ (ïîâ³äîìëåííÿì) íåâ³äêëàäíî ïîâ³äîìëÿº ïðî öå çà ñêîðî÷åíèì íîìåðîì
åêñòðåíîãî âèêëèêó ïîë³ö³¿ “102” äëÿ ïîäàëüøî¿ ðåºñòðàö³¿ â ³íôîðìàö³éíî-òåëå-
êîìóí³êàö³éí³é ñèñòåì³ “²íôîðìàö³éíèé ïîðòàë Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè”
(²ÒÑ ²ÏÍÏ) ç àâòîìàòè÷íèì ïðèñâîºííÿì ïîðÿäêîâèõ íîìåð³â ºäèíîãî îáë³êó.
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Ï³ñëÿ ÷îãî íà ì³ñöå ïîä³¿ çä³éñíþºòüñÿ âè¿çä ñë³ä÷î-îïåðàòèâíî¿ ãðóïè ç ìåòîþ
âèÿâëåííÿ, ô³êñàö³¿, âèëó÷åííÿ òà ïàêóâàííÿ ñë³ä³â êðèì³íàëüíîãî ïðàâîïîðó-
øåííÿ, ðå÷îâèõ äîêàç³â, óñòàíîâëåííÿ ñâ³äê³â òà ïîòåðï³ëèõ, ç’ÿñóâàííÿ îáñòàâèí
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ùî ìàþòü çíà÷åííÿ äëÿ âñåá³÷íîãî, ïîâíîãî ³
íåóïåðåäæåíîãî ¿õ äîñë³äæåííÿ òà âñòàíîâëåííÿ îñ³á, ÿê³ éîãî â÷èíèëè.

Ïîäàëüøà ó÷àñòü ó êðèì³íàëüíîìó ïðîâàäæåíí³ þâåíàëüíîãî ïîë³öåéñüêîãî
çä³éñíþºòüñÿ ó ïåðåäáà÷åíîìó ïîðÿäêó (â³äïîâ³äíî äî ²íñòðóêö³¿ ç îðãàí³çàö³¿
âçàºìîä³¿ îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ ç ³íøèìè îðãàíàìè òà ï³äðîçä³ëàìè
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè â çàïîá³ãàíí³ êðèì³íàëüíèì ïðàâîïîðóøåííÿì, ¿õ
âèÿâëåíí³ òà ðîçñë³äóâàíí³, çàòâåðäæåíî¿ íàêàçîì ÌÂÑ Óêðà¿íè â³ä 07.07.2017
¹ 575, òà îêðåìèõ ïîëîæåíü ÊÏÊÓ).

Ïðè öüîìó ïîòð³áíî ïàì’ÿòàòè íîðìó ÊÏÊÓ, ÿêîþ âèçíà÷àþòüñÿ îñîáëèâîñò³
êðèì³íàëüíîãî ïðîâàäæåííÿ ó ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ. Òàê, â³äïîâ³äíî
äî ñò. 477 ÊÏÊÓ, êðèì³íàëüíèì ïðîâàäæåííÿì ó ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ
º ïðîâàäæåííÿ, ÿêå ìîæå áóòè ðîçïî÷àòå ñë³ä÷èì, ä³çíàâà÷åì, ïðîêóðîðîì ëèøå
íà ï³äñòàâ³ çàÿâè ïîòåðï³ëîãî ùîäî îêðåìèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü, ñåðåä
ÿêèõ ìîæåìî âèîêðåìèòè äîìàøíº íàñèëüñòâî, à òàêîæ ïðàâîïîðóøåííÿ, ïîâ’ÿçàí³
ç äîìàøí³ì íàñèëüñòâîì (óìèñí³ ò³ëåñí³ óøêîäæåííÿ ð³çíîãî ñòóïåíÿ òÿæêîñò³;
ïîáî¿ òà ìîðäóâàííÿ; ïîãðîçà âáèâñòâîì; êðèì³íàëüí³ ïðàâîïîðóøåííÿ ïðîòè
ñòàòåâî¿ ñâîáîäè òà íåäîòîðêàííîñò³; ïîãðîçà çíèùåííÿ ìàéíà; óìèñíå çíèùåííÿ
àáî ïîøêîäæåííÿ ìàéíà òîùî).

Âîäíî÷àñ, â³äïîâ³äíî äî ï. 7 ÷. 1 ñò. 284 ÊÏÊÓ, ÿêùî êðèì³íàëüíå ïðîâàä-
æåííÿ ùîäî äîìàøíüîãî íàñèëüñòâà (êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ïîâ’ÿçàíîãî
ç äîìàøí³ì íàñèëüñòâîì) âæå â³äêðèòå, òî íàâ³òü ïîäàëüøà â³äìîâà ïîòåðï³ëîãî
÷è éîãî ïðåäñòàâíèêà â³ä îáâèíóâà÷åííÿ íå º ï³äñòàâîþ äëÿ çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Çâ³ò ïðî ðåçóëüòàòè ðîáîòè ï³äðîçä³ë³â îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ç ïðîòèä³¿
íàñèëüñòâó â ñ³ì’¿ (çà 12 ì³ñÿö³â 2016 ðîêó, çà 12 ì³ñÿö³â 2017 ðîêó, çà 12 ì³ñÿö³â 2018 ðîêó, çà
12 ì³ñÿö³â 2019 ðîêó, çà 12 ì³ñÿö³â 2020 ðîêó (ôîðìà ¹ 1-ÍÑ)).

2. Äåðæàâíà ñîö³àëüíà ïðîãðàìà çàïîá³ãàííÿ òà ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó òà íàñèëü-
ñòâó çà îçíàêîþ ñòàò³ íà ïåð³îä äî 2025 ðîêó, çàòâåðäæåíà ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óê-
ðà¿íè â³ä 24 ëþòîãî 2021 ð. ¹ 145. URL: https://zakon.rada.gov.ua/laws/show/145-2021-%D0%BF#
Text (äàòà çâåðíåííÿ: 02.11.2021).

3. Ïëàí çàõîä³â ç ðåàë³çàö³¿ Íàö³îíàëüíî¿ ñòðàòåã³¿ ðåôîðìóâàííÿ ñèñòåìè þñòèö³¿ ùîäî
ä³òåé íà ïåð³îä äî 2023 ðîêó, çàòâåðäæåíèé ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä
27.11.2019  ¹ 1335-ð. URL : https://www.kmu.gov.ua/npas/pro-zatverdzhennya-planu-zahodiv-z-
a1335r (äàòà çâåðíåííÿ: 02.11.2021).
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PECULIARITIES OF THE DETECTION AND DOCUMENTATION OF THE
CASES OF DOMESTIC VIOLENCE COMMITTED BY CHILDREN

Research article highlights the growing number of cases of domestic violence, as
well as domestic violence offenses, which have recently been observed not only in
Ukraine but also around the world. In particular, the tendency to intensify domestic
violence has intensified in the context of the coronavirus pandemic, which can be
explained by the consequences of lockdowns (distance work / study, job loss, declining
incomes, destabilizing the economy, increasing stress, etc.). According to the National
Police of Ukraine in the period 2016–2020, the number of offenses in this area with
slight fluctuations increased every year. Thus, in 2016 the number of cases of domestic
violence was 45,514, in 2017 – 40,189, in 2018 – 45,491, in 2019 – 45,385, in 2020 –
59,715. Among the perpetrators were found minors aged 16 to 18 years who committed
administrative offenses under Art. 173-2 of the Code of Administrative Offenses, in
2016 – 246, in 2017 – 200, in 2018 – 118, in 2019 – 180, in 2020 – 310 people. Thus,
it can be stated that cases of domestic violence by children occur and tend to increase.

It has been known that domestic violence belongs to the category of latent
offenses primarily due to the victim’s behavior in the post-conflict period (not
contacting the police for fear of punishment by the perpetrator for complaints about
him, unwillingness to publicize internal family problems, fear of condemnation of
relatives or neighbors, etc.). This is especially true in cases of domestic violence by a
child abuser. This feature is the involuntary formation of public opinion about the
improper upbringing of parents or the persons replacing them, such children. And if
the child offender at the time of the offense has not reached the age from which the
relevant type of liability (administrative or criminal), then on the basis of Art. 3, 4
of the Code of Administrative Offenses, parents or persons replacing them are responsible.

Further participation in the criminal proceedings of the juvenile police officer
is carried out in the prescribed manner (according to the Instruction on the organization
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ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).19

170

of interaction of pre-trial investigation bodies with other bodies and units of the
National Police of Ukraine in crime prevention, detection and investigation, approved
by the Ministry of Internal Affairs of Ukraine from 07.07.2017 ¹ 57 and certain
provisions of the CPC).

At the same time, in accordance with paragraph 7 of Part 1 of Art. 284 of the
CPC, if criminal proceedings for domestic violence (criminal offense related to domestic
violence) have already been opened, even further refusal of the victim or his representative
to prosecute is not grounds for closing the criminal proceedings. Thus, the detection
and documentation of cases of domestic violence committed by children have their
own specifics and features.

Keywords: domestic violence; abusive children; detection of domestic violence
committed by children; documenting of domestic violence committed by children.

Îòðèìàíî 30.11.2021
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ÓÄÊ (343.85:340.13):343.37

Áàë³íà Ñâ³òëàíà Íèêèôîð³âíà,
êàíäèäàò åêîíîì³÷íèõ íàóê,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,
ïðîâ³äíèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0002-4046-1173

ÀÊÒÈÂÍ²ÑÒÜ ÏÐÎÒÈÏÐÀÂÍÈÕ ÇÀÕÎÏËÅÍÜ
² ÏÎÃËÈÍÀÍÜ Ï²ÄÏÐÈªÌÑÒÂ (ÐÅÉÄÅÐÑÒÂÀ) Â ÓÊÐÀ¯Í²

ÒÀ ÑÒÀÍ ÍÎÐÌÀÒÈÂÍÎ-ÏÐÀÂÎÂÎÃÎ ÇÀÁÅÇÏÅ×ÅÍÍß
ÏÐÎÒÈÄ²¯ ¯Ì

Ó ñòàòò³ ïðîàíàë³çîâàíî ñòàòèñòè÷í³ äàí³ ùîäî ñòàíó é äèíàì³êè ðîçâèòêó
ðåéäåðñòâà â Óêðà¿í³, ôàêòîðè, ùî óñêëàäíþþòü âèçíà÷åííÿ ðåàëüíèõ ìàñøòàá³â
ïðîòèïðàâíîãî çàõîïëåííÿ òà ïîãëèíàííÿ ï³äïðèºìñòâ, ñòàí ïðàâîâîãî çàáåçïå÷åí-
íÿ ïðîòèä³¿ ðåéäåðñòâó.

Çðîáëåíî âèñíîâîê, ùî îðãàí³çàö³ÿ ðîáîòè ç³ çáèðàííÿ ³ ìîí³òîðèíãó ³íôîðìàö³¿
ïðî ôàêòè ïîðóøåííÿ ïðàâ ³íâåñòîð³â, íåçàêîííîãî ïîãëèíàííÿ òà çàõîïëåííÿ
ï³äïðèºìñòâ, ¿¿ ñèñòåìíå äîñë³äæåííÿ, âèêîðèñòàííÿ êîìïëåêñíèõ ñòàòèñòè÷íèõ
äàíèõ áóäå ñïðèÿòè ðîçðîáëåííþ ïðåâåíòèâíèõ çàõîä³â äëÿ çàïîá³ãàííÿ çàãðîçàì
ðåéäåðñòâà.

Êëþ÷îâ³ ñëîâà: ðåéäåðñòâî, ïðîòèïðàâí³ çàõîïëåííÿ ³ ïîãëèíàííÿ,  äèíàì³êà
çàðåºñòðîâàíèõ òà íàïðàâëåíèõ äî ñóäó êðèì³íàëüíèõ ïðàâîïîðóøåíü, êðèì³íàë³çà-
ö³ÿ ðåéäåðñòâà.

Ïðîáëåìè çàõèñòó ïðàâà âëàñíîñò³ â Óêðà¿íè â³ä ðåéäåðñòâà íå âòðà÷àþòü
ñâîº¿ àêòóàëüíîñò³. Ñàìå ðåéäåðñòâî ñòàëî ï³ä´ðóíòÿì ïîäàëüøîãî ðîçâèòêó îðãà-
í³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³ ³ ñòâîðþº ïåâí³ óìîâè äëÿ ëåãàë³çàö³¿ îòðèìàíèõ
â³ä íå¿ äîõîä³â. Ìàñøòàá ïðîòèïðàâíîãî çàõîïëåííÿ  âëàñíîñò³ çàãðîæóº íå ëèøå
îêðåìèì ãàëóçÿì åêîíîì³êè, à é äåðæàâ³ â ö³ëîìó, îñê³ëüêè ïîã³ðøóº ³íâåñòèö³é-
íèé êë³ìàò, çíèæóº åôåêòèâí³ñòü ðîçïîä³ëó ðåñóðñ³â òà ñïðèÿº ðîçâèòêó êîðóïö³¿.

Ïèòàííÿì ñóòíîñò³ ïðîòèïðàâíîãî ïåðåðîçïîä³ëó òà â³ä÷óæåííÿ âëàñíîñò³
(ðåéäåðñòâà) â Óêðà¿í³ ïðèñâÿ÷åíà çíà÷íà ê³ëüê³ñòü íàóêîâèõ ïðàöü. Íàä ïðîáëåìîþ
ðåéäåðñòâà òðèâàëèé ÷àñ äèñêóòóþòü äåñÿòêè â÷åíèõ þðèñò³â, åêîíîì³ñò³â, íàóêîâ-
ö³â, ïðåäñòàâíèê³â ñóäîâèõ ³ ïðàâîîõîðîííèõ îðãàí³â. Ïðîòå äîñ³ íåìàº ºäèíîãî
ï³äõîäó äî âèçíà÷åííÿ ïîíÿòòÿ “ðåéäåðñòâî”, õàðàêòåðèñòèêè éîãî ñóò³, éîãî ðîç-
ñë³äóâàííÿ; íåäîñòàòíüî âèâ÷åíî ðåàëüíèé ñòàí, äèíàì³êó òà òåíäåíö³¿ ðîçâèòêó
ïðîòèïðàâíèõ çàõîïëåíü ³ ïîãëèíàíü â Óêðà¿í³, â³äñóòí³é ñèñòåìíèé êîìïëåêñíèé
ï³äõ³ä ùîäî ìåõàí³çìó ïðîòèä³¿ ðåéäåðñòâó òîùî.

Ñòàòèñòèêà ñâ³ä÷èòü ïðî òå, ùî ñóìè çáèòê³â, ñïðè÷èíåí³ ðåéäåðñüêèìè
çàõîïëåííÿìè â Óêðà¿í³, çíà÷íî ïåðåâèùóþòü ïîêàçíèê ó 500 ìëí ãðèâåíü íà ð³ê
[1, ñ. 13]. Ïðîòå â óìîâàõ óêðà¿íñüêèõ á³çíåñ-ðåàë³é ïðèáóòêîâ³ñòü çä³éñíåííÿ
ðåéäåðñüêèõ “àòàê”, ÿê ïðàâèëî, ñòàíîâèòü â³ä 300 äî 2000 % [2, ñ. 30].
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Çà ðåçóëüòàòàìè åêñïåðòíîãî äîñë³äæåííÿ, ïðîâåäåíîãî ªâðîïåéñüêîþ Á³çíåñ
Àñîö³àö³ºþ ðàçîì ç þðèäè÷íîþ ô³ðìîþ “Âàñèëü Ê³ñ³ëü ³ Ïàðòíåðè”, ³íòåãðàëüíèé
ïîêàçíèê ²íäåêñó ³íâåñòèö³éíî¿ ïðèâàáëèâîñò³ Óêðà¿íè ó äðóã³é ïîëîâèí³ 2021
ðîêó çíèçèâñÿ ç 2,84 áàëà äî 2,73 áàëà ç 5 ìîæëèâèõ [3].

Ñïðîáè ðåéäåðñüêîãî çàõîïëåííÿ àêòèâ³â íå ò³ëüêè â³ò÷èçíÿíèõ, à é ³íîçåìíèõ
³íâåñòîð³â â Óêðà¿í³, íà æàëü, íåïîîäèíîê³. Íåìîæëèâ³ñòü çàõèñòèòè ïðàâà  ³íâåñòî-
ð³â â³ä ðåéäåðñüêèõ àòàê çíà÷íîþ ì³ðîþ ïîÿñíþþòü, ÷îìó ó 2020 ðîö³ ³íîçåìí³
êîìïàí³¿ âèâåëè ³íâåñòèö³¿ íà 868 ìëí äîë. – ðåêîðäíèé ð³âåíü â³äïëèâó ³ç Óê-
ðà¿íè ïðÿìèõ ³íîçåìíèõ ³íâåñòèö³é [4].

Çà îñòàíí³ 6 ðîê³â â Óêðà¿í³ â³äáóëîñÿ á³ëüøå 3 òèñÿ÷ ïðîòèïðàâíèõ çàõîïëåíü
³ ïîãëèíàíü, ùîð³÷íî ïåðåîôîðìëþþòü áëèçüêî 400 êîìïàí³é. Ó 2020 ðîö³ â
Óêðà¿í³ ñòàâàëîñÿ â ñåðåäíüîìó 75 ðåéäåðñüêèõ çàõîïëåíü ùîì³ñÿöÿ. Ç 2014 ð.
÷àñòîòà ìàõ³íàö³é çðîñòàº. Çà äàíèìè ïëàòôîðìè â³äêðèòèõ äàíèõ Îïåíäàòàáîò,
íàé÷àñò³øå ðåéäåðè ä³þòü ó Êèºâ³ òà Êè¿âñüê³é îáëàñò³, òóò çà îñòàíí³ 5 ðîê³â
çàô³êñîâàíî 412 àòàê. Ïîò³ì – Äí³ïðîïåòðîâñüêà òà Ëüâ³âñüêà îáëàñò³ [5]. Âíàñë³äîê
íåäîñòàòíüî¿ çàõèùåíîñò³ âëàñíèê³â íåðóõîìîñò³ òà êîðïîðàòèâíèõ ïðàâ â³ä
çëî÷èííèõ ä³é, ï³äïðèºìö³ çìóøåí³ âèòðà÷àòè çíà÷í³ äîäàòêîâ³ ðåñóðñè äëÿ
â³äñòîþâàííÿ ñâî¿õ ïðàâ òà ³íòåðåñ³â. Çà äàíèìè International Property Rights In-
dex (Ì³æíàðîäíèé ³íäåêñ ïðàâ âëàñíîñò³), ó 2019 ðîö³ çà ÿê³ñòþ ñèñòåìè çàõèñòó
ïðàâ  âëàñíîñò³ Óêðà¿íà ïîñ³ëà 109 ì³ñöå ç 129 äîñë³äæóâàíèõ êðà¿í, ó 2020 ð. –
105, ó 2021– 106 ì³ñöå [6].

Ì³æíàðîäíèé öåíòð ïåðñïåêòèâíèõ äîñë³äæåíü ñåðåä çíà÷íî¿ ê³ëüêîñò³ ïðî-
áëåì ð³çíîìàí³òíîãî õàðàêòåðó, ÿê³ ïîòðåáóþòü âèð³øåííÿ ó ïðîöåñ³ ðåàë³çàö³¿
äåðåãóëÿö³éíî¿ ðåôîðìè â Óêðà¿í³, òåæ âèä³ëÿº íèçüêèé ð³âåíü ñïåöèô³êàö³¿ òà
çàõèùåíîñò³ ïðàâ âëàñíîñò³ òà ñóòòºâèé ð³âåíü ðåéäåðñòâà. Öå ñïîíóêàº ï³äïðèºìö³â
äî âèêîðèñòàííÿ ð³çíèõ ò³íüîâèõ ñõåì “ñòðàõóâàííÿ” ñâîº¿ âëàñíîñò³, ùî â ê³íöåâîìó
ðåçóëüòàò³ ïðèçâîäèòü äî â³äìîâè ï³äïðèºìñòâ â³ä àêòèâíî¿ ³íâåñòèö³éíî¿ ä³ÿëüíîñò³
òà óêëàäàííÿ äîâãîñòðîêîâèõ êîíòðàêò³â [7].

Âèçíà÷åííÿ ðåàëüíîãî ñòàíó é ìàñøòàá³â ðåéäåðñòâà â Óêðà¿í³, éîãî àêòèâíîñò³
óñêëàäíþºòüñÿ òèì, ùî çâåäåíî¿ îô³ö³éíî¿ ñòàòèñòèêè çëî÷èí³â, ïîâ’ÿçàíèõ ³ç
öèì ÿâèùåì, íà ñüîãîäí³ íå ³ñíóº. Äîñ³ äåðæàâí³ îðãàíè íå âîëîä³þòü äîñòîâ³ðíèìè
äàíèìè ùîäî ñòàíó ³ äèíàì³êè ðîçâèòêó ðåéäåðñòâà. Óçàãàëüíåíà ñòàòèñòèêà ðåéäåð-
ñòâà íå âåäåòüñÿ, à äàí³, ùî ìîæóòü ïðÿìî ÷è îïîñåðåäêîâàíî ñâ³ä÷èòè ïðî ðåé-
äåðñüê³ çàõîïëåííÿ, ÿê³ ðîçð³çíåí³ ì³æ ð³çíèìè äåðæàâíèìè îðãàíàìè òà íå óçãîä-
æóþòüñÿ ì³æ ñîáîþ. ßê íàñë³äîê, ó ñóñï³ëüñòâà â³äñóòíÿ ìîæëèâ³ñòü îö³íèòè é
âèì³ðÿòè åôåêòèâí³ñòü àíòèðåéäåðñüêèõ ³í³ö³àòèâ. Ó ñâîþ ÷åðãó, öå ïîñèëþº íå-
âäîâîëåííÿ ãðîìàäÿí òà á³çíåñó ³ â³äëÿêóº ïîòåíö³éíèõ ³íâåñòîð³â.

Ïðîòå âàðòî çàçíà÷èòè, ùî ïëàòôîðìà â³äêðèòèõ äàíèõ Opendatabot îö³íèëà
äèíàì³êó ïîøèðåííÿ ðåéäåðñòâà â Óêðà¿í³ íà ï³äñòàâ³ ê³ëüêîñò³ çàðåºñòðîâàíèõ
êðèì³íàëüíèõ ïðîâàäæåíü çà ñòàòÿìè 205-1, 206 òà 206-2 Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) çà ð³ê òà ê³ëüêîñò³ ñïðàâ, ùî ðîçãëÿäàþòüñÿ â ñó-
äàõ. Ñòàòèñòèêà ðåéäåðñüêèõ çàõîïëåíü â Óêðà¿í³ äåìîíñòðóº íå ëèøå ìàñøòàáè
ïðîáëåìè, àëå, ùî á³ëüø âàæëèâî, ïîêàçóº òåíäåíö³þ äî çðîñòàííÿ. Ùîðîêó
ê³ëüê³ñòü ðåéäåðñüêèõ àòàê â Óêðà¿í³ çðîñòàº, à ê³ëüê³ñòü ñïðàâ, ùî äîõîäÿòü äî
ñóäó, ñêëàäàº ìåíøå 43 % òàêèõ âèïàäê³â. Çà îñòàíí³ ï’ÿòü ðîê³â ñïîñòåð³ãàëàñü
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òàêà äèíàì³êà êðèì³íàëüíèõ ïðîâàäæåíü ñòîñîâíî ðåéäåðñòâî: 2015 ð. – 290;
2016 ð. – 433; 2017 ð. – 563; 2018 ð. – 500; 2019 ð. – 766; 2020 ð. – 849. Òàêèì ÷èíîì,
çà äàíèìè Îïåíäàòàáîò, ê³ëüê³ñòü êðèì³íàëüíèõ ïðîâàäæåíü, â³äêðèòèõ çà ôàêòàìè
ðåéäåðñòâà, çðîñëà ìàéæå ó 3 ðàçè: ç 290 ñïðàâ çà 2015 ð³ê äî 849 – ó 2020 ðîö³,
é òåíäåíö³ÿ äî çá³ëüøåííÿ çáåð³ãàºòüñÿ. Çà 2021 ð³ê â Óêðà¿í³ çàô³êñîâàíî 466
íîâèõ ðåéäåðñüêèõ àòàê. Íàéâèùó àêòèâí³ñòü ðåéäåð³â çà îñòàíí³ ðîêè áóëî çà-
ô³êñîâàíî ñàìå ó 2020 – 849 ðåéäåðñüêèõ çàõîïëåíü. Íà ñüîãîäí³ â Óêðà¿í³ êîæ-
íîãî äíÿ â³äáóâàºòüñÿ ùîíàéìåíøå ïî äâà ðåéäåðñüêèõ çàõîïëåííÿ [8].

Çà 10 ì³ñÿö³â 2021 ðîêó çàô³êñîâàíî 614 ðåéäåðñüêèõ àòàê. Öå íà 18 % ìåí-
øå, í³æ çà â³äïîâ³äíèé ïåð³îä ìèíóëîãî ðîêó. Â³ä òðàâíÿ ê³ëüê³ñòü ðåéäåðñüêèõ
àòàê ùîì³ñÿöÿ çìåíøóºòüñÿ. ßêùî íà ïî÷àòêó ðîêó ô³êñóâàëîñÿ â ñåðåäíüîìó 70
ñïðàâ ïðî ðåéäåðñòâî íà ì³ñÿöü, òî ó æîâòí³ 2021 – ëèøå 17. Óò³ì, äî ñóäó òàêîæ
äîõîäèòü ìåíøå ñïðàâ, í³æ çà â³äïîâ³äíèé ïåð³îä òîð³ê. Ó 2020 ð. äî ñóäó äîõîäèëî
45 % â³ä óñ³õ ïðîâàäæåíü ùîäî ðåéäåðñòâà, ó öüîìó ðîö³ – 36 % [5].

Íàé÷àñò³øå â ñóä³ ðîçãëÿäàþòüñÿ ñïðàâè, ùî ñòîñóþòüñÿ ñòàòò³ 205-1 ÊÊ
Óêðà¿íè, – ï³äðîáëåííÿ äîêóìåíò³â, ùî ïîäàþòüñÿ äëÿ ïðîâåäåííÿ äåðæàâíî¿
ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè òà ô³çè÷íèõ îñ³á-ï³äïðèºìö³â.  Ó 2020 ð., çà ïîâ³äîì-
ëåííÿì ì³í³ñòðà þñòèö³¿ Ä. Ìàëþñüêà, ÷èñëî ñïðîá ðåéäåðñòâà ÷åðåç âíåñåííÿ
çì³í äî äåðæàâíèõ ðåºñòð³â ò³ëüêè çà ÷àñ êàðàíòèíó çðîñëî ìàéæå ó 16 ðàç³â [9].
Çà ñòàòòåþ 205-1 ó 2021 ð. îáë³êîâàíî 416 ñïðàâ, ç íèõ äî ñóäó íàïðàâëåíî 216.

Ïðîâàäæåííÿ, ïîâ’ÿçàí³ ç 206 ñòàòòåþ ÊÊ Óêðà¿íè, – ïðîòèä³ÿ çàêîíí³é ãîñ-
ïîäàðñüê³é ä³ÿëüíîñò³, òà 206-2 ÊÊ Óêðà¿íè – ïðîòèïðàâíå çàâîëîä³ííÿ ìàéíîì
ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿ – äî ñóäó ìàéæå íå äîõîäÿòü. Çà ñòàòòÿìè
206 é 206-2 ñóìàðíî áóëî â³äêðèòî 198 ïðîâàäæåíü, äî ñóäó ä³éøëè ëèøå 6 [5].

Äèíàì³êà çàðåºñòðîâàíèõ òà íàïðàâëåíèõ äî ñóäó êðèì³íàëüíèõ ïðàâîïîðó-
øåíü çà ñòàòòÿìè 205-1, 206, 206-2 ÊÊ Óêðà¿íè çà îñòàíí³ ñ³ì ðîê³â ïðåäñòàâëåíà
ó òàáë. 1, ÿêà ñêëàäåíà çà äàíèìè Ãåíåðàëüíî¿ Ïðîêóðàòóðè Óêðà¿íè íà ï³äñòàâ³
ùîð³÷íîãî ªäèíîãî çâ³òó ïðî êðèì³íàëüí³ ïðàâîïîðóøåííÿ (ôîðìà ¹ 1) [10].

Òàáëèöÿ 1

Ê³ëüê³ñòü çàðåºñòðîâàíèõ òà íàïðàâëåíèõ äî ñóäó êðèì³íàëüíèõ ïðàâîïîðóøåíü,
â÷èíåíèõ çà ñòàòòÿìè 205-1, 206, 206-2 Êðèì³íàëüíîãî Êîäåêñó Óêðà¿íè çà 2015–2021 ðîêè

За ст. 205-1 
КК України “Підроблення 

документів, що подаються для 
проведення державної реєстрації 

юридичної особи та фізичних  
осіб-підприємців” 

2015 2016 2017 2018 2019 2020 
2021 

(січень–
жовтень) 

1. Обліковано кримінальних пра-
вопорушень

140 228 292 269 478 635 416 

З них: 
Направлено до суду з обвину-
вальним актом 

66 125 162 160 181 233 122 

% направлених до суду з обви-
нувальним актом  47,1 54,8 55,5 59,5 37,9 60,0 51,9 
Направлено до суду з клопотан-
ням про звільнення від кримі-
нальної відповідальності  

1 5 7 26 41 146 94 
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За ст. 205-1 
КК України “Підроблення 

документів, що подаються для 
проведення державної реєстрації 

юридичної особи та фізичних  
осіб-підприємців” 

2015 2016 2017 2018 2019 2020 
2021 

(січень–
жовтень) 

% направлених до суду з клопо-
танням про звільнення від кримі-
нальної відповідальності  

0,7 2,2 2,4 9,7 8,6 23,0 22,6 

Кримінальні правопорушення, у 
яких провадження закрито 

20 19 18 34 38 38 27 

%  кримінальних правопорушень, 
у яких провадження закрито  14,3 8,3 6,2 12,6 7,9 6,0 6,5 
У т.ч. за п.п. 1, 2, 4, 6, 9-1 ч. 1 
ст. 284 КПК України  20 19 18 34 37 37 24 
%  кримінальних правопорушень, 
у яких провадження закрито за 
п.п. 1, 2, 4, 6, 9-1 ч. 1 ст. 284 
КПК України (від кількості кри-
мінальних правопорушень, у 
яких провадження закрито) 

100 100 100 100 97,4 97,4 88,9 

2. % облікованих кримінальних
правопорушень за ст. 205-1 від
кількості  кримінальних право-
порушень у сфері господарської
діяльності

1,8 3,3 4,6 4,2 8,0 11,9 7,8 

 За ст. 206 КК України “Протидія 
законній господарській діяльно-
сті” 
1. Обліковано кримінальних пра-
вопорушень:

120 127 189 161 158 124 122 

З них: 
Направлено до суду з обвину-
вальним актом 

9 0 2 0 3 1 2 

% направлених до суду з обви-
нувальним актом 

7,5 0 1,0 0 1,9 0,8 1,6 

Направлено до суду з клопотан-
ням про звільнення від кримі-
нальної відповідальності 

0 0 0 0 0 0 0 

% направлених до суду з клопо-
танням про звільнення від кримі-
нальної відповідальності 

0 0 0 0 0 0 0 

Кримінальні правопорушення, у 
яких провадження закрито 

97 96 126 95 72 89 48 

%  кримінальних правопорушень, 
у яких провадження закрито  

80,8 75,6 66,6 59,0 45,6 71,8 39,3 

У т.ч. за п.п. 1, 2, 4, 6, 9-1 ч. 1 
ст. 284 КПК України 

97 96 126 95 71 37 47 

%  кримінальних правопорушень, 
у яких провадження закрито за 
п.п. 1, 2, 4, 6, 9-1 ч. 1 ст. 284 
КПК України (від кількості кри-
мінальних правопорушень,  у 
яких провадження закрито) 

100 100 100 100 98,6 98,9  97,9 
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За ст. 205-1 
КК України “Підроблення 

документів, що подаються для 
проведення державної реєстрації 

юридичної особи та фізичних  
осіб-підприємців” 

2015 2016 2017 2018 2019 2020 
2021 

(січень–
жовтень) 

2. % облікованих кримінальних
правопорушень за ст. 206  від
кількості  кримінальних правопо-
рушень у сфері господарської
діяльності

1,6 1,8 3,0 2,5 2,2 2,3 1,4 

За ст. 206-2 КК України “Про-
типравне заволодіння майном 
підприємства, установи, органі-
зації” 
1. Обліковано кримінальних пра-
вопорушень: 30 78 82 70 130 90 76 
З них: 
Направлено до суду з обвину-
вальним актом 

1 2 4 3 5 0 4 

% направлених до суду з обви-
нувальним актом 

3,3 2,6 4,9 4,3 3,8 0 5,3 

Направлені до суду з клопотан-
ням про звільнення від кримі-
нальної відповідальності 

0 0 0 0 0 0 0 

% направлених до суду з клопо-
танням про звільнення від кримі-
нальної відповідальності 

0 0 0 0 0 0 0 

Кримінальні правопорушення, у 
яких провадження закрито 

8 14 17 26 18 19 3 

%  кримінальних правопорушень, 
у яких провадження закрито 

0 17,9 20,7 37,1 13,8 21,1  3,9 

В т.ч. за п.п. 1, 2, 4, 6, 9-1 ч. 1 
ст. 284 КПК України 

8 14 17 26 17 19 3 

%  кримінальних правопорушень, 
у яких провадження закрито за 
п.п. 1, 2, 4, 6, 9-1 ч. 1 ст. 284 
КПК України (від кількості кри-
мінальних правопорушень, у 
яких провадження закрито) 

100 100 100 100 94,4 100  100 

2. % облікованих кримінальних
правопорушень за ст. 206-2 від
кількості  кримінальних правопо-
рушень у сфері господарської
діяльності

0,4 1,1 1,3 1,1 2,2 1,7 1,4 

Äàí³ òàáë. 1 ñâ³ä÷àòü, ùî íàéá³ëüøó ê³ëüê³ñòü êðèì³íàëüíèõ ïðàâîïîðó-
øåíü çà ñò. 205-1 ÊÊ Óêðà¿íè áóëî çàðåºñòðîâàíî â 2020 ð. – 635, íàéìåíøó – ó
2015 ð. – 140, à â³äñîòîê îáë³êîâàíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü çà ñò. 205-1
â³ä ê³ëüêîñò³ êðèì³íàëüíèõ ïðàâîïîðóøåíü, çàðåºñòðîâàíèõ ó ñôåð³ ãîñïîäàðñüêî¿
ä³ÿëüíîñò³,  çð³ñ ç 1,8 ó 2015 ð. äî 11,9 ó 2020 ð. Çà 10 ì³ñÿö³â 2021 ð. ïîêàçíèê
ñêëàäàº 7,8 %. Çà ñò. 206 ÊÊ Óêðà¿íè íàéá³ëüøà ê³ëüê³ñòü êðèì³íàëüíèõ ïðà-
âîïîðóøåíü ñïîñòåð³ãàëàñü ó 2017 ð. –189, à íàéìåíøà – ó 2015 ð. – 120. Â³äñîòîê

20
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îáë³êîâàíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü çà ñò. 206 ÊÊ Óêðà¿íè â³ä ê³ëüêîñò³
êðèì³íàëüíèõ ïðàâîïîðóøåíü, çàðåºñòðîâàíèõ ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³,
çð³ñ ³ç 1,6 äî 2,3. Çà 10 ì³ñ. 2021 ð.– 1,4 %. Çà ñò. 206-2 ÊÊ Óêðà¿íè íàéá³ëüøà
ê³ëüê³ñòü êðèì³íàëüíèõ ïðàâîïîðóøåíü ñïîñòåð³ãàëàñü ó 2019 ð. – 130, íàéìåíøà
ó 2015 ð. – 30. Â³äñîòîê îáë³êîâàíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü çà ñò. 206 -2
ÊÊ Óêðà¿íè â³ä ê³ëüêîñò³ êðèì³íàëüíèõ ïðàâîïîðóøåíü, çàðåºñòðîâàíèõ ó ñôåð³
ãîñïîäàðñüêî¿ ä³ÿëüíîñò³, çð³ñ ç 0,4 ó 2015 ð. äî 1,7 ó 2020 ð. Çà 10 ì³ñ. 2021 ð. öåé
ïîêàçíèê ñêëàâ 1,4.

Â³äñîòîê êðèì³íàëüíèõ ïðàâîïîðóøåíü, ó ÿêèõ ïðîâàäæåííÿ, íàïðàâëåí³ äî
ñóäó ç îáâèíóâàëüíèì àêòîì, â ñåðåäíüîìó çà ïåð³îä 2015–2020 ðð. ñêëàäàº çà
ñòàòòåþ 205-1 ÊÊ Óêðà¿íè – 52,5 %, çà ñò. 206 ÊÊ Óêðà¿íè – 1.8%, 206-2 ÊÊ Óê-
ðà¿íè – 3,1 % â³ä â³äïîâ³äíî¿ ê³ëüêîñò³ îáë³êîâàíèõ çà öèìè ñòàòòÿìè êðèì³íàëüíèõ
ïðàâîïîðóøåíü.

Òîáòî êðèì³íàëüí³ ïðàâîïîðóøåííÿ çà ñò. 206, 206-2 ÊÊ Óêðà¿íè ìàéæå íå
äîõîäÿòü äî ñóäó, à çà ñò. 205-1 ÊÊ Óêðà¿íè äîõîäèòü òðîõè á³ëüøå ïîëîâèíè.
Êð³ì òîãî, â³äñîòîê ïðîâàäæåíü, íàïðàâëåíèõ äî ñóäó ç êëîïîòàííÿì ïðî çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñò. 205-1 ÊÊ Óêðà¿íè, ó ñåðåäíüîìó çà ïå-
ð³îä 2015–2020 ðð. ñêëàäàâ – 7,7 %, à ïåðåâàæíà á³ëüø³ñòü òàêèõ ïðîâàäæåíü, íà-
ïðàâëåíèõ äî ñóäó, áóëà çàô³êñîâàíà ó 2020 ð. – ìàéæå ÷âåðòü â³ä óñ³õ îáë³êîâàíèõ
çà ñò. 205-1 ÊÊ Óêðà¿íè êðèì³íàëüíèõ ïðàâîïîðóøåíü (ó 2015 ð. ïðîöåíò òàêèõ
ïðîâàäæåíü, íàïðàâëåíèõ äî ñóäó, ñêëàäàâ ìåíøå îäèíèö³ – 0,7 %). Çà 10 ì³ñ.
2021 ð. â³äñîòîê çàçíà÷åíèõ ïðîâàäæåíü çà ñò. 205-1 ÊÊ Óêðà¿íè ñêëàâ – 22,6. Çà
ñò.ñò. 206, 206-2 ÊÊ Óêðà¿íè ïðîâàäæåíü, íàïðàâëåíèõ äî ñóäó ç êëîïîòàííÿì
ïðî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, íå ñïîñòåð³ãàëîñü.

Çà ïåð³îä 2015–2020 ðð. ê³ëüê³ñòü êðèì³íàëüíèõ ïðàâîïîðóøåíü, ó ÿêèõ
áóëî çàêðèòî ïðîâàäæåííÿ, çà ñò. 205-1 ÊÊ Óêðà¿íè òà 206-2 ÊÊ Óêðà¿íè çá³ëü-
øèëàñü ïîð³âíÿíî ç 2015 ð., àëå çà ñò. 206 ÊÊ Óêðà¿íè äåùî çìåíøèëàñü. Ïðîòå
ê³ëüê³ñòü êðèì³íàëüíèõ ïðàâîïîðóøåíü ó â³äñîòêîâîìó â³äíîøåíí³ ïîñòóïîâî
çíèæóºòüñÿ çà ñò. 205-1 ÊÊ Óêðà¿íè ç 14,3 ó 2015 ð. äî 6,0 ó 2020 ð. (çà 10 ì³ñ.
2021 ð. – 6,5 %). Çà ñò. 206-2 ÊÊ Óêðà¿íè êðèì³íàëüí³ ïðàâîïîðóøåííÿ, ó ÿêèõ
ïðîâàäæåííÿ çàêðèòî, ³ â ê³ëüê³ñíîìó, ³ ó â³äñîòêîâîìó â³äíîøåíí³ çðîñëè: ç 0 %
ó 2015 ð. äî 21,1 % ó 2020 ð.( à çà 10 ì³ñ. 2021 ð. öåé ïîêàçíèê ñêëàâ 3,9 %). Çà
ñò. 206 ÊÊ Óêðà¿íè êðèì³íàëüí³ ïðàâîïîðóøåííÿ, ó ÿêèõ ïðîâàäæåííÿ çàêðèòî,
³ â ê³ëüê³ñíîìó, ³ ó â³äñîòêîâîìó â³äíîøåíí³ äåùî çìåíøèëèñü ïîð³âíÿíî ç 2015 ð.:
ç 80,8% äî 71,9% ó 2020 ð. (çà 10 ì³ñ. 2021 ð. öåé ïîêàçíèê ñêëàâ 39,3%). Ó ñåðåä-
íüîìó  ïðîòÿãîì ïåð³îäó, ùî ðîçãëÿäàºòüñÿ, áóëî çàêðèòî ïðîâàäæåííÿ ó 9,2 % êðè-
ì³íàëüíèõ ïðàâîïîðóøåííÿõ çà ñò. 205-1 ÊÊ Óêðà¿íà, çà ñò. 206 ÊÊ Óêðà¿íè –
á³ëüøå ïîëîâèíè (53,1 %), çà ñò. 206-2 – 18,2 %.

Ìàéæå âñ³ çàêðèò³ ïðîâàäæåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü çà ñò.ñò. 205-
1, 206, 206-2 ÊÊ Óêðà¿íè áóëè çàêðèò³ çà â³äñóòí³ñòþ ïîä³¿ êðèì³íàëüíîãî ïðàâî-
ïîðóøåííÿ àáî âñòàíîâëåííÿ â³äñóòíîñò³ â ä³ÿíí³ ñêëàäó êðèì³íàëüíîãî ïðàâîïîðó-
øåííÿ òîùî. Ó ðåçóëüòàò³ çíà÷íà ê³ëüê³ñòü âèïàäê³â ðåéäåðñòâà ïåðåõîäèòü ó
ãîñïîäàðñüêó þðèñäèêö³þ. Íåçíà÷íèé â³äñîòîê êðèì³íàëüíèõ ïðàâîïîðóøåíü çà
ñò. 206, 206-2 ÊÊ Óêðà¿íè, ÿê³ äîõîäÿòü äî ñóäó (ÿê â³äçíà÷àëîñü âèùå – íå á³ëü-
øå 3 %),  ñâ³ä÷èòü  ³ ïðî íåêâàë³ô³êîâàíó ðîáîòó ñòîðîíè îáâèíóâà÷åííÿ ïî çáîðó
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äîêàç³â, îäíî÷àñíî àäâîêàòè ðåéäåð³â óñï³øíî çàõèùàþòü ñâî¿õ êë³ºíò³â,
êîðèñòóþ÷èñü ïîìèëêàìè ñë³äñòâà.

Îô³ñ åôåêòèâíîãî ðåãóëþâàííÿ BRDO, äîñë³äæóþ÷è äèíàì³êó ðåéäåðñüêèõ
çàõîïëåíü, íàãîëîøóº, ùî çá³ëüøåííÿ àáî çìåíøåííÿ ìàñøòàá³â ðåéäåðñòâà â
Óêðà¿í³ íå ìîæå áàçóâàòèñÿ ñóòî íà ê³ëüêîñò³ êðèì³íàëüíèõ ïðîâàäæåíü çà “ðåé-
äåðñüêèìè” ñòàòòÿìè ÊÊ Óêðà¿íè. Çì³íè äèíàì³êè ðåéäåðñòâà â á³ê çá³ëüøåííÿ
àáî çìåíøåííÿ íå ìîæíà ðîáèòè áåç óðàõóâàííÿ ïîêàçíèê³â ä³ÿëüíîñò³ Êîëåã³¿
Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè ç ðîçãëÿäó ñêàðã íà ð³øåííÿ, ä³¿ àáî áåçä³ÿëüí³ñòü
äåðæàâíîãî ðåºñòðàòîðà, ñóá’ºêò³â äåðæàâíî¿ ðåºñòðàö³¿, òåðèòîð³àëüíèõ îðãàí³â
Ì³í³ñòåðñòâà þñòèö³¿. Äèíàì³êà ðåéäåðñòâà ìîæå ïðîñòåæóâàòèñÿ ³ çà ê³ëüê³ñòþ
ñóäîâèõ ð³øåíü ó ñïðàâàõ ïðî îñêàðæåííÿ ðåºñòðàö³éíèõ ä³é, ùî ðîçãëÿäàþòüñÿ
ì³ñöåâèìè àäì³í³ñòðàòèâíèìè, ãîñïîäàðñüêèìè òà çàãàëüíèìè ñóäàìè, à òàêîæ
ê³ëüêîñò³ ïîäàíèõ ñêàðã äî Ðàäè á³çíåñ-îìáóäñìåíà, ÿêà ïðåäñòàâëÿº ³ çàõèùàº
³íòåðåñè á³çíåñó ó äåðæàâíèõ îðãàíàõ, òà  çâåðíåíü äî Òèì÷àñîâî¿ ñïåö³àëüíî¿
êîì³ñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü çàõèñòó ïðàâ ³íâåñòîð³â òîùî. Ïðîïî-
íóºòüñÿ â îñíîâó ðîçðàõóíêó äèíàì³êè ïîøèðåííÿ ðåéäåðñòâà â Óêðà¿í³ òà
åôåêòèâíîñò³ ðîáîòè äåðæàâíèõ îðãàí³â  ïîêëàñòè êîìïëåêñí³ ñòàòèñòè÷í³ äàí³
ùîäî ê³ëüêîñò³ â÷èíåíèõ òà ñêàñîâàíèõ ðåºñòðàö³éíèõ ä³é, à òàêîæ ðîçãëÿäó çâåð-
íåíü ãðîìàäÿí àáî á³çíåñó â³äïîâ³äíèìè äåðæàâíèìè îðãàíàìè òà ³íñòèòóö³ÿìè
[11]. Ïðîòå  íåîáõ³äíî çàçíà÷èòè, ùî íà ê³ëüê³ñòü ïîäàíèõ çàÿâ ìîæå âïëèâàòè
áåçë³÷  ñóá’ºêòèâíèõ ÷èííèê³â ïðîòÿãîì ðîêó (íàïðèêëàä, ïî÷àòîê êàðàíòèííèõ
îáìåæåíü òîùî) ³ öå ïîòð³áíî âðàõîâóâàòè.

Òàêèì ÷èíîì, âèÿâëåííÿ îñíîâíèõ òåíäåíö³é ðîçâèòêó ðåéäåðñòâà â Óêðà¿í³,
ìàñøòàá³â éîãî ïîøèðåííÿ â çíà÷í³é ì³ð³ óñêëàäíþºòüñÿ â³äñóòí³ñòþ ñòàòèñòè÷íèõ
äàíèõ ùîäî ê³ëüêîñò³ òà ³íòåíñèâíîñò³ çä³éñíåíèõ ðåéäåðñüêèõ àòàê. Òîìó îðãà-
í³çàö³ÿ ðîáîòè ç³ çáèðàííÿ ³ ìîí³òîðèíãó ³íôîðìàö³¿ ïðî ôàêòè ïîðóøåííÿ ïðàâ
³íâåñòîð³â, íåçàêîííîãî ïîãëèíàííÿ òà çàõîïëåííÿ ï³äïðèºìñòâ, ¿¿ ñèñòåìíå äîñë³ä-
æåííÿ, âèêîðèñòàííÿ êîìïëåêñíèõ ñòàòèñòè÷íèõ äàíèõ áóäå ñïðèÿòè ðîçðîáëåííþ
ïðåâåíòèâíèõ çàõîä³â äëÿ çàïîá³ãàííÿ çàãðîçàì ðåéäåðñòâà.

Çà ïðèáëèçíèìè ï³äðàõóíêàìè â Óêðà¿í³ íèí³ íàðàõîâóºòüñÿ ê³ëüêà ñîòåíü
íîðìàòèâíî-ïðàâîâèõ àêò³â ð³çíî¿ þðèäè÷íî¿ ñèëè òà ñóá’ºêò³â ¿õ ïðèéíÿòòÿ, ÿê³
ò³ºþ ÷è ³íøîþ ì³ðîþ ñòîñóþòüñÿ âèð³øåííÿ ïðîáëåì ïðîòèä³¿ ðåéäåðñòâó [12].
Àíàë³ç ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè ñâ³ä÷èòü, ùî, îêð³ì îçíàêè ð³çíîãàëóçåâîñò³,
àíòèðåéäåðñüêîìó çàêîíîäàâñòâó òàêîæ ïðèòàìàíí³ ð³çíîñóá’ºêòí³ñòü éîãî ôîð-
ìóâàííÿ òà ð³çíà þðèäè÷íà ñèëà àêò³â, ùî ñêëàäàþòü éîãî ñòðóêòóðó. Öå Êîíñòèòóö³ÿ
Óêðà¿íè, Öèâ³ëüíèé êîäåêñ Óêðà¿íè, Ãîñïîäàðñüêèé êîäåêñ Óêðà¿íè, Çåìåëüíèé
êîäåêñ Óêðà¿íè, Êðèì³íàëüíèé êîäåêñ Óêðà¿íè, íèçêà çàêîí³â Óêðà¿íè ùîäî
ïðîòèä³¿ ðåéäåðñòâó, ïîñòàíîâè íîðìàòèâíîãî õàðàêòåðó Âåðõîâíî¿ Ðàäè Óêðà¿íè,
óêàçè òà ðîçïîðÿäæåííÿ Ïðåçèäåíòà Óêðà¿íè, ïîñòàíîâè ³ ðîçïîðÿäæåííÿ Êàá³íåòó
Ì³í³ñòð³â Óêðà¿íè, â³äîì÷³ íîðìàòèâí³ àêòè ì³í³ñòåðñòâ òà ³íøèõ öåíòðàëüíèõ
îðãàí³â âèêîíàâ÷î¿ âëàäè òîùî.

Íà ïðàêòèö³ äóæå âàæêî ðîçìåæóâàòè öèâ³ëüíî-ïðàâîâ³ òà êðèì³íàëüíî-
ïðàâîâ³ â³äíîñèíè ó ö³é ñôåð³, ÷èì êîðèñòóþòüñÿ ðåéäåðè äëÿ óõèëåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñâî¿ ä³¿ (ðåéäåðè íàäàþòü íàïàäó çîâí³øíþ ïîä³áí³ñòü
çàêîííîñò³ ä³é). Âçàãàë³ ó ÊÊ Óêðà¿íè â³äñóòíÿ êðèì³íàëüíî-ïðàâîâà íîðìà, ÿêà
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á âñòàíîâëþâàëà êðèì³íàëüíó â³äïîâ³äàëüí³ñòü áåçïîñåðåäíüî çà ðåéäåðñòâî.
Îäíî÷àñíî ÊÊ Óêðà¿íè âñòàíîâëþº êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ä³ÿííÿ, ÿê³
âèêîðèñòîâóþòüñÿ ïðè ðåéäåðñüêèõ çàõîïëåííÿõ. Çàêîíîì Óêðà¿íè â³ä 10 æîâòíÿ
2013 ðîêó “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäîñêî-
íàëåííÿ ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ þðèäè÷íèõ îñ³á òà ô³çè÷íèõ îñ³á –
ï³äïðèºìö³â” äîïîâíåíî ÊÊ Óêðà¿íè ñòàòòÿìè 205-1 “Ï³äðîáëåííÿ äîêóìåíò³â,
ÿê³ ïîäàþòüñÿ äëÿ ïðîâåäåííÿ äåðæàâíî¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè òà ô³çè÷íèõ
îñ³á – ï³äïðèºìö³â”, 206-2 “Ïðîòèïðàâíå çàâîëîä³ííÿ ìàéíîì ï³äïðèºìñòâà, óñòà-
íîâè, îðãàí³çàö³¿”.

Ñë³ä çàçíà÷èòè, ùî çàïî÷àòêîâàíà îñòàíí³ìè ðîêàìè ñóòòºâà íîâåë³çàö³ÿ
àíòèðåéäåðñüêîãî çàêîíîäàâñòâà ùå íå äàëà áàæàíîãî êóìóëÿòèâíîãî åôåêòó.
Â³äêðèòèì ïîêè çàëèøàºòüñÿ ³ ïèòàííÿ ùîäî êðèì³íàë³çàö³¿ ðåéäåðñòâà ÿê òà-
êîãî.

Ïðàâîçàñòîñîâíà ïðàêòèêà â Óêðà¿í³ ñâ³ä÷èòü, ùî ä³¿ ðåéäåð³â ìîæóòü áóòè
êâàë³ô³êîâàí³ çà òàêèìè ñòàòòÿìè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè: ñòàòòÿ 190
“Øàõðàéñòâî”, ñòàòòÿ 191 “Ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà àáî çàâîëîä³ííÿ íèì
øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì”, ñòàòòÿ 205-1 “Ï³äðîáëåííÿ äîêó-
ìåíò³â, ÿê³ ïîäàþòüñÿ äëÿ ïðîâåäåííÿ äåðæàâíî¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè òà
ô³çè÷íèõ îñ³á – ï³äïðèºìö³â”, ñòàòòÿ 206 “Ïðîòèä³ÿ çàêîíí³é ãîñïîäàðñüê³é ä³ÿëü-
íîñò³”, ñòàòòÿ 206-2 “Ïðîòèïðàâíå çàâîëîä³ííÿ ìàéíîì ï³äïðèºìñòâà, óñòàíîâè,
îðãàí³çàö³¿”, ñòàòòÿ 358 “Ï³äðîáëåííÿ äîêóìåíò³â, ïå÷àòîê, øòàìï³â òà áëàíê³â,
çáóò ÷è âèêîðèñòàííÿ ï³äðîáëåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â”,  ñòàòòÿ 365-2
“Çëîâæèâàííÿ ïîâíîâàæåííÿìè îñîáàìè, ÿê³ íàäàþòü ïóáë³÷í³ ïîñëóãè”, à òàêîæ
çà ³íøèìè ñòàòòÿìè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè â çàëåæíîñò³ â³ä ñïîñîá³â,
ùî çàñòîñîâóþòüñÿ ðåéäåðàìè äëÿ çàõîïëåííÿ ï³äïðèºìñòâ àáî ¿õ àêòèâ³â. Òàêèì
÷èíîì, íèçêà íîðì êðèì³íàëüíîãî çàêîíîäàâñòâà ì³ñòèòü îçíàêè êðèì³íàëüíèõ
ïðàâîïîðóøåíü, ÿê³ ìîæíà òðàêòóâàòè ÿê ïðîòèïðàâíå ïîçáàâëåííÿ ïðàâà âëàñíîñò³
íà ìàéíî. Òàêà êâàë³ô³êàö³ÿ ïîÿñíþºòüñÿ òèì, ùî ó Êðèì³íàëüíîìó êîäåêñ³ Óê-
ðà¿íè â³äñóòíÿ ñòàòòÿ, ùî âñòàíîâëþº â³äïîâ³äàëüí³ñòü çà ðåéäåðñòâî, ÿêå íå âè-
çíà÷åíî ó ÊÊ Óêðà¿íè ÿê îêðåìå êðèì³íàëüíî-êàðàíå ä³ÿííÿ. Êðèì³íàëüíî-
ïðàâîâà êâàë³ô³êàö³ÿ ò³ëüêè îäíèõ ä³é ðåéäåð³â íå ìîæå çàáåçïå÷èòè åôåêòèâíó
êðèì³íàëüíî-ïðàâîâó îõîðîíó âëàñíîñò³ þðèäè÷íèõ îñ³á, îñê³ëüêè ðåéäåðñòâî ÿê
ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ çíàõîäèòüñÿ çà ìåæàìè êðèì³íàëüíî-ïðàâîâèõ çàáîðîí.

Ïðîòèïðàâí³ ä³¿, ùî âèêîðèñòîâóþòüñÿ â õîä³ ðåéäåðñüêî¿ àòàêè, ï³äïàäàþòü
ï³ä ð³çí³ ñòàòò³ ÊÊ Óêðà¿íè, ÿê³ ñêëàäíî îá’ºäíàòè íàì³ðîì, ñïðÿìîâàíèì íà
âñòàíîâëåííÿ êîíòðîëþ ùîäî ï³äïðèºìñòâà àáî éîãî àêòèâ³â àáî íà éîãî ë³êâ³äàö³þ
ç ïîäàëüøèì ïðîäàæåì, îñê³ëüêè â³äñóòí³é ñàìîñò³éíèé ñêëàä çëî÷èíó – “ðåé-
äåðñòâî”. Êð³ì öüîãî, ñòàòò³, çà ÿêèìè â ïðàâîçàñòîñîâí³é ïðàêòèö³ êâàë³ô³êó-
þòüñÿ ä³¿ ðåéäåð³â, íå äîçâîëÿþòü âèä³ëèòè ñïåöèô³÷í³ îçíàêè ðåéäåðñòâà. Íàñë³äêîì
òàêèõ îáñòàâèí º íååôåêòèâí³ñòü ðîçñë³äóâàííÿ ñïðàâ, ïîâ’ÿçàíèõ ³ç ðåéäåðñòâîì.
Çà êîæíîþ îêðåìîþ ñòàòòåþ ÊÊ Óêðà¿íè â³äêðèâàºòüñÿ îêðåìå êðèì³íàëüíå ïðîâàä-
æåííÿ. Íåð³äêî ö³ ïðîâàäæåííÿ ïðîâîäÿòüñÿ çà ð³çíèìè îðãàíàìè äîñóäîâîãî
ðîçñë³äóâàííÿ. Êîæåí ñë³ä÷èé  ðîçñë³äóº çëî÷èí ëèøå çà ñâî¿ì ïðîâàäæåííÿì ³
ëèøå â ÷àñòèí³ ò³º¿ ñòàòò³, çà ÿêîþ éîãî â³äêðèòî. Ðåéäåðñüê³ ä³¿ íå ïîñòàþòü ÿê
ºäèíèé ëàíöþã ïîñë³äîâíèõ ö³ëåñïðÿìîâàíèõ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü, à
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ðîçãëÿäàþòüñÿ ÿê íàñë³äêè ðèíêîâèõ ïîãëèíàíü òà îêðåìèõ íåïîâ’ÿçàíèõ
çëîâæèâàíü ç áîêó ÷èíîâíèê³â îðãàí³â äåðæàâíî¿ âëàäè.

Ó çâ’ÿçêó ç öèì, ðîçñë³äóâàííÿ ðåéäåðñüêèõ çàõîïëåíü íàðàæàºòüñÿ íà
ñåðéîçí³ òðóäíîù³, îñê³ëüêè ñë³äñòâî çìóøåíå îäíî÷àñíî ðîçãëÿäàòè âåëèêó
ê³ëüê³ñòü çëî÷èí³â, ùî êâàë³ô³êóþòüñÿ çà ð³çíèìè ñòàòòÿìè ÊÊ Óêðà¿íè, ³ îá’ºäíàòè
¿õ ºäèíèì çëî÷èííèì íàì³ðîì âêðàé ñêëàäíî. Êð³ì òîãî, íåîáõ³äíî âçÿòè äî
óâàãè, ùî â óìîâàõ íàøî¿ ä³éñíîñò³ ðåéäåðñüê³ ä³¿ ïîâ’ÿçàí³ ç ï³äêóïîì âåëèêî¿
ê³ëüêîñò³ ïîñàäîâèõ îñ³á, ïðàâîîõîðîííèõ, ïîäàòêîâèõ, ðåºñòðóþ÷èõ òà ³íøèõ
äåðæàâíèõ îðãàí³â, ñóää³â. Òîìó ðåéäåðñòâî ÿâëÿº ñîáîþ çëî÷èí, â÷èíåíèé âåëèêîþ
ãðóïîþ îñ³á, îá’ºäíàíèõ ºäèíèì çëî÷èííèì íàì³ðîì. Ó çâ’ÿçêó ç öèì, ³ñíóº
íåîáõ³äí³ñòü ôîðìóâàííÿ òà âíåñåííÿ äî ÊÊ Óêðà¿íè ñàìîñò³éíîãî ñêëàäó çëî÷èíó,
äîïîâíåííÿ éîãî ñòàòòåþ, ÿêà âñòàíîâëþº â³äïîâ³äàëüí³ñòü áåçïîñåðåäíüî çà
ðåéäåðñòâî ³ ç³ ñòðîêàìè ïîêàðàííÿ, ùî ñï³âðîçì³ðí³ ç ñóñï³ëüíîþ íåáåçïåêîþ
ðåéäåðñòâà.
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Raiding is one of the strongest threats to property rights, as it worsen the
investment climate, reduce the efficiency of resource allocation and promote corruption.
Over the past 6 years, more than 3,000 illegal takeovers and takeovers have taken
place in Ukraine, and about 400 companies are re-registered annually. In 2020, there
were an average of 75 illegal takeovers and takeovers per month in Ukraine. According
to the International Property Rights Index, in 2019 Ukraine ranked 109th out of 129
countries surveyed in terms of the quality of property rights protection system, in
2020  –  105th place, in 2021  –  106th. Due to the lack of protection of property
owners and corporate rights from criminal acts, entrepreneurs are forced to spend
significant additional resources to defend their rights and interests.

Determining the real state and scale of raiding in Ukraine, its activity is
complicated by the fact that generalized statistics of raiding are not kept, and data
that may directly or indirectly indicate raider seizures, differentiated between different
government agencies and inconsistent with each other. Open data platforms propose
to assess the dynamics of the spread of raiding in Ukraine based on the number of
registered criminal proceedings under Articles 205-1, 206 and 206-2 of the Criminal
Code of Ukraine and the number of cases sent to court. The article presents the
dynamics of the number of registered and sent to court criminal offenses committed
under Articles 205-1, 206, 206-2 of the Criminal Code of Ukraine for 2015-2021 in a
table compiled according to the Prosecutor General’s Office of Ukraine.

An analysis of the state of legal support for counteracting raiding shows that the
significant amendment of anti-raider legislation initiated in recent years has not yet
yielded the desired cumulative effect. The issue of criminalizing raiding as such
remains open.

Illegal actions used in raiding fall under various articles of the Criminal Code,
which are difficult to combine with the intent to establish control over a company or
its assets or to liquidate it with resale, because there is no independent corpus de-
licti – “raiding”.

Under each separate article of the Criminal Code there is a separate criminal
proceeding. Often these proceedings conducted by different bodies of preliminary
investigation. Each investigator investigates the crime only in his own proceedings
and only in that part of the article under which it is opened. Raider actions do not
become a single chain of successive purposeful socially dangerous actions, but they
viewed as the result of a market seizure and individual unrelated abuses by officials.
In this regard, the investigation of raids is facing serious difficulties, as the investigation
is forced to simultaneously consider a large number of crimes classified under different
articles of the Criminal Code of  Ukraine, and combine them with a single criminal
intent is extremely difficult. In addition, it should be borne in mind that in our
reality, raiding actions involve bribing a large number of officials, law enforcement,
tax, registration and other government agencies, and judges. Therefore, raiding is a
crime committed by a large group of people united by a common criminal intent.

The article proposes to establish criminal liability directly for raiding as an
independent corpus delicti, to make the terms of punishment for it singing commensurate
with the public danger of raiding.

Keywords: raidering, illegal merge and takeovers, dynamics of registered and
sent to court criminal offenses, criminalization of raiding.
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ÂÈÄÈ ÒÀ ÑÏÎÑÎÁÈ Â×ÈÍÅÍÍß ÇËÎ×ÈÍ²Â
ÒÀ ²ÍØÈÕ ÏÐÀÂÎÏÎÐÓØÅÍÜ ÏÐÈ ÁÓÄ²ÂÍÈÖÒÂ²,

ÐÅÊÎÍÑÒÐÓÊÖ²¯, ÐÅÌÎÍÒ² ÒÀ ÓÒÐÈÌÀÍÍ²
ÀÂÒÎÌÎÁ²ËÜÍÈÕ ÄÎÐ²Ã

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ð³çíîâèäè çëî÷èí³â òà ³íøèõ ïðàâîïîðóøåíü, ùî
â÷èíÿþòüñÿ ïðè áóä³âíèöòâ³, ðåêîíñòðóêö³¿, ðåìîíò³ òà óòðèìàíí³ àâòîìîá³ëüíèõ
äîð³ã, íàâîäèòüñÿ êëàñèô³êàö³ÿ öèõ çëî÷èí³â. Çàçíà÷àºòüñÿ, ùî íàéá³ëüø ðîçïîâ-
ñþäæåíèìè ïðîòèïðàâíèìè ÿâèùàìè ó ö³é ñôåð³ º õàáàðíèöòâî (“â³äêàòè”) òà
ðîçêðàäàííÿ êîøò³â ï³ä ÷àñ áóä³âíèöòâà àâòîìîá³ëüíèõ äîð³ã øëÿõîì íåäîòðèìàííÿ
òåõíîëîã³¿ òà, â³äïîâ³äíî, çàâèùåííÿ âàðòîñò³ ðîá³ò. Íàãîëîøóºòüñÿ, ùî ó äîñë³ä-
æóâàí³é ñôåð³ ïåðåâàæàþòü çëî÷èíè ïðîòè âëàñíîñò³, à ñàìå ïðèâëàñíåííÿ, ðîç-
òðàòà àáî çàâîëîä³ííÿ ÷óæèì ìàéíîì øëÿõîì çëîâæèâàííÿ ñëóæáîâîþ îñîáîþ
ñâî¿ì ñëóæáîâèì ñòàíîâèùåì. Ó ñòàòò³ òàêîæ ïîçíà÷àþòüñÿ òèïîâ³ ïðàâîïîðó-
øåííÿ ó õîä³ çä³éñíåííÿ ïóáë³÷íèõ çàêóï³âåëü ïðè âèêîíàíí³ áóä³âåëüíî-ðåìîíòíèõ
ðîá³ò ó ñôåð³ äîðîæíüîãî ãîñïîäàðñòâà.

Êëþ÷îâ³ ñëîâà: áóä³âíèöòâî, ðåêîíñòðóêö³ÿ, ðåìîíò òà óòðèìàííÿ àâòîìî-
á³ëüíèõ äîð³ã, äîðîæíº ãîñïîäàðñòâî, êîðóïö³éí³ ðèçèêè, áþäæåòí³ êîøòè.

Òðàíñïîðòíà ³íôðàñòðóêòóðà íàëåæèòü äî ñòðàòåã³÷íî âàæëèâèõ åëåìåíò³â
äåðæàâíîãî òà ðåã³îíàëüíîãî ðîçâèòêó áóäü-ÿêî¿ êðà¿íè, ùî ïåðåäáà÷àº çì³öíåííÿ
âèðîáíè÷èõ çâ’ÿçê³â ì³æ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèìè îäèíèöÿìè. ̄ ¿ ñòàí òà
ñòàí äîðîæíüîãî ãîñïîäàðñòâà, çîêðåìà, âïëèâàþòü íà åôåêòèâí³ñòü ðîáîòè âñüîãî
âèðîáíè÷îãî ñåêòîðó òà ñîö³àëüíî¿ ñôåðè.

Óêðà¿íà ìàº ðîçãàëóæåíó ìåðåæó àâòîìîá³ëüíèõ äîð³ã (169,5 òèñ. êì) òà
óí³-êàëüíå ãåîãðàô³÷íå ðîçòàøóâàííÿ, ùî ìîãëè á ñòàòè êîíêóðåíòíîþ ïåðåâàãîþ
íàö³îíàëüíî¿ åêîíîì³êè ó çîâí³øíüîåêîíîì³÷í³é ä³ÿëüíîñò³, âàíòàæíèõ ³ ïàñà-
æèðñüêèõ ïåðåâåçåííÿõ. Îäíàê ÷åðåç êðèòè÷íó çíîøåí³ñòü òðàíñïîðòíî¿ ³íôðà-
ñòðóêòóðè, íåçàäîâ³ëüíèé åêñïëóàòàö³éíèé ñòàí ïîíàä 90 % àâòîìîá³ëüíèõ äîð³ã
çàãàëüíîãî êîðèñòóâàííÿ – ãàëóçü àâòîìîá³ëüíî-äîðîæíüîãî ãîñïîäàðñòâà ïåðåáóâàº
ó äåïðåñèâíîìó ñòàí³, íåçâàæàþ÷è íà òå, ùî ùîðîêó ïîãëèíàº áàãàòîì³ëüÿðäí³
áþäæåòí³ àñèãíóâàííÿ íà îáñëóãîâóâàííÿ. Ñåðåä îñíîâíèõ ïðè÷èí êðèòè÷íî¿
çíîøåíîñò³ òðàíñïîðòíî¿ ³íôðàñòðóêòóðè îñîáëèâî âèä³ëÿºòüñÿ íåçàêîííå âèêîðè-
ñòàííÿ áþäæåòíèõ êîøò³â.

²ñíóâàííÿ çíà÷íî¿ ê³ëüêîñò³ ïðîãðàì ó áþäæåòíîìó ïðîöåñ³ äîðîæíüîãî
ãîñïîäàðñòâà ïðèçâîäèòü äî ðîçïîðîøåííÿ ô³íàíñîâèõ ðåñóðñ³â, ùî îá’ºêòèâíî
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óñêëàäíþº êîíòðîëü çà çàêîíí³ñòþ âèêîðèñòàííÿ áþäæåòíèõ êîøò³â. Êð³ì òîãî,
öåíòðàë³çîâàíèé ïîðÿäîê ðîçïîä³ëó êîøò³â òàêîæ çíà÷íî óñêëàäíþº ìîí³òîðèíã
ö³ëüîâîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â çà â³äïîâ³äíèìè äåðæàâíèìè ïðîãðà-
ìàìè ³ ì³ñòèòü ïîòåíö³éí³ êîðóïö³éí³ ðèçèêè â ô³íàíñîâî-ãîñïîäàðñüê³é ä³ÿëüíîñò³
ãîëîâíîãî ðîçïîðÿäíèêà.

Ðàçîì ³ç öèì, Ïðåçèäåíòîì Óêðà¿íè çà ï³äòðèìêè óðÿäó â 2020 ð. áóëî ðîç-
ðîáëåíî é çàïðîâàäæåíî Íàö³îíàëüíó äåðæàâíó ïðîãðàìó “Âåëèêå áóä³âíèöòâî”.
Ó ìåæàõ ö³º¿ ïðîãðàìè àíîíñîâàíî áóä³âíèöòâî ÷è ðåêîíñòðóêö³þ áëèçüêî
6,5 òèñ. êì àâòîìîá³ëüíèõ äîð³ã çàãàëüíîãî êîðèñòóâàííÿ. Îäíàê ó ïðîöåñ³ âèêî-
íàííÿ áþäæåòíèõ ïðîãðàì òà Íàö³îíàëüíî¿ ïðîãðàìè “Âåëèêå áóä³âíèöòâî” ïåðåâà-
æàº íàéìåíø êîíòðîëüîâàíèé âèä ðîá³ò – ïîòî÷íèé ðåìîíò, ùî ñòâîðþº óìîâè
äëÿ íåçàêîííîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â.

Çàìîâíèêè â³ääàþòü ïåðåâàãó ïðîâåäåííþ ïîòî÷íîãî ñåðåäíüîãî ðåìîíòó
÷åðåç â³äñóòí³ñòü íîðìàòèâíî¿ âèìîãè ùîäî îáîâ’ÿçêîâîñò³ âèãîòîâëåííÿ äëÿ
òàêîãî ðåìîíòó ïðîºêòíî¿ äîêóìåíòàö³¿ òà, â³äïîâ³äíî, ïðîâåäåííÿ ¿¿ åêñïåðòèçè.
Ïðè öüîìó íå âðàõîâóºòüñÿ, ùî ïîòî÷íèé ñåðåäí³é ðåìîíò ìàº äóæå êîðîòêî÷àñíèé
åôåêò, îñê³ëüêè ñïðÿìîâàíèé íà âèïðàâëåííÿ íåçíà÷íèõ ïîøêîäæåíü îêðåìèõ
åëåìåíò³â àâòîìîá³ëüíèõ äîð³ã.

Îòæå, çà ðîêè íåçàëåæíîñò³ Óêðà¿íè ó ñôåð³ ô³íàíñóâàííÿ äîðîæíüîãî
ãîñïîäàðñòâà Óêðà¿íè ñòâîðèëîñÿ ñïðèÿòëèâå ñåðåäîâèùå ùîäî íåçàêîííîãî âèêî-
ðèñòàííÿ áþäæåòíèõ êîøò³â, ùî ñòàëî îñíîâíèì äæåðåëîì íåçàêîííîãî çáàãà÷åííÿ
ðîçïîðÿäíèê³â, âèêîíàâö³â òà îòðèìóâà÷³â áþäæåòíèõ êîøò³â íà ð³çíèõ ð³âíÿõ.

²ñíóþ÷èé ìåõàí³çì ô³íàíñóâàííÿ äîðîæí³õ ðîá³ò ïåðåäáà÷àº çàñòîñóâàííÿ
ô³íàíñîâî âèòðàòíèõ (åêîíîì³÷íî íåîá´ðóíòîâàíèõ) òåõíîëîã³é, ùî ñòâîðþº óìîâè
äëÿ â÷èíåííÿ çëî÷èí³â, ïîâ’ÿçàíèõ ³ç íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ
êîøò³â. Äî öüîãî ñë³ä äîäàòè, ùî äåðæàâí³, ãàëóçåâ³, â³äîì÷³ íîðìàòèâí³ äîêóìåíòè,
ùî ðåãóëþþòü òåõíîëîã³¿ ïðîâåäåííÿ äîðîæí³õ ðîá³ò, º çàñòàð³ëèìè òà íå â³äïî-
â³äàþòü âèìîãàì ñó÷àñíîãî ðîçâèòêó òðàíñïîðòíî¿ ³íôðàñòðóêòóðè.

Ïðè öüîìó çëî÷èíè, ïîâ’ÿçàí³ ç íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ
êîøò³â ïðè áóä³âíèöòâ³ ðåêîíñòðóêö³¿, ðåìîíò³ òà óòðèìàíí³ àâòîìîá³ëüíèõ äîð³ã,
ìàþòü âèñîêèé òà îñîáëèâî âèñîêèé ñòóï³íü ëàòåíòíîñò³, ùî ñóòòºâî óñêëàäíþº
¿õ âèÿâëåííÿ, çàïîá³ãàííÿ ³ ïðèïèíåííÿ. Çàçíà÷åíà êàòåãîð³ÿ çëî÷èí³â ââàæàºòüñÿ
ìàëîäîñë³äæåíîþ, à ³ñíóþ÷èé ð³âåíü ìåòîäè÷íèõ ðåêîìåíäàö³é ùîäî ¿õ âèÿâëåííÿ
òà çàïîá³ãàííÿ íå â³äïîâ³äàº ñó÷àñíèì çàïèòàì ïðàâîîõîðîííèõ îðãàí³â, òîìó
äîö³ëüíèì º ðîçãëÿä âèä³â òà ñïîñîá³â ó÷èíåííÿ öèõ çëî÷èí³â.

Óïðîäîâæ 2015–2020 ðð. ñóêóïí³ âèäàòêè íà ïðîâåäåííÿ äîðîæí³õ ðîá³ò
ñêëàëè ïîíàä 250 ìëðä ãðí, ïðè öüîìó çà ðåçóëüòàòàìè ïåðåâ³ðîê åôåêòèâíîñò³
é çàêîííîñò³ âèêîðèñòàííÿ Äåðæàâíèì àãåíòñòâîì àâòîìîá³ëüíèõ äîð³ã Óêðà¿íè
(Óêðàâòîäîðîì), éîãî ðåã³îíàëüíèìè ï³äðîçä³ëàìè òà ï³äïîðÿäêîâàíèìè ï³äïðè-
ºìñòâàìè áþäæåòíèõ êîøò³â, âèä³ëåíèõ íà âèêîíàííÿ äîðîæí³õ ðîá³ò, ðåãóëÿðíî
âèÿâëÿþòüñÿ êðèì³íàëüí³ ïðàâîïîðóøåííÿ ³ ïðèòÿãóþòüñÿ ïîñàäîâ³ îñîáè äî
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ [1, ñ. 6]. Çà ð³çíèìè îö³íêàìè ôàõ³âö³â, â³ä 10 äî
30 % â³ä âèä³ëåíèõ áþäæåòíèõ êîøò³â íà áóä³âíèöòâî, ðåêîíñòðóêö³þ òà ðåìîíò
àâòîìîá³ëüíèõ äîð³ã íåçàêîííî âèêîðèñòîâóþòüñÿ, ùî çàïîä³þº øêîäó áþäæåòàì
ð³çíèõ ð³âí³â ³ ñòàíîâèòü çàãðîçó åêîíîì³÷í³é áåçïåö³ Óêðà¿íè [1, ñ. 6].
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Êðèì³íàë³çàö³ÿ åêîíîì³÷íèõ ïðîöåñ³â, ùî â³äáóâàþòüñÿ â çàçíà÷åíîìó ñåêòîð³
åêîíîì³êè, íàáóëà çàãðîçëèâèõ ìàñøòàá³â. Íà ñüîãîäí³ äîðîæíº ãîñïîäàðñòâî
Óêðà¿íè º îäíèì ³ç íàéá³ëüø ñïðèÿòëèâèõ äëÿ çëî÷èííèõ ïîñÿãàíü. Ñôåðà áóä³âíè-
öòâà, ðåìîíòó òà åêñïëóàòàö³¿ àâòîìîá³ëüíèõ äîð³ã â Óêðà¿í³ çàëèøàºòüñÿ çàíàäòî
êðèì³íàë³çîâàíîþ, ð³âåíü ðîçêðàäàíü áþäæåòíèõ êîøò³â äîñÿãàº ñîòí³ ì³ëüéîí³â
ãðèâåíü íà ð³ê. Êîðóïö³éíà ñêëàäîâà ó ö³é ñôåð³, çà ð³çíèìè îö³íêàìè, ñòàíîâèòü
â³ä 20 äî 60 % â³ä âèä³ëåíèõ êîøò³â ³ç äåðæàâíîãî áþäæåòó Óêðà¿íè [2, ñ. 244].
Íàïðèêëàä, ó 2019 ð. ïðàâîîõîðîíí³ îðãàíè îö³íèëè êîðóïö³éíó ñêëàäîâó, ùî
çàêëàäåíà ó âàðò³ñòü ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã, íà ð³âí³ 10–15 %
[3, ñ. 13]. Â àáñîëþòíèõ öèôðàõ òàêà ÷àñòêà ìîæå ñòàíîâèòè áëèçüêî 10–15 ìëðä
ãðèâåíü (ç ðîçðàõóíêó, ùî ó 2020 ð. íà öþ ñôåðó â Óêðà¿í³ áóëî ïåðåäáà÷åíî ô³-
íàíñóâàííÿ áëèçüêî 100 ìëðä ãðèâåíü) [3, ñ. 13].

Ïðè öüîìó îô³ö³éíà ñòàòèñòèêà ïðàâîîõîðîííèõ îðãàí³â íå â³äïîâ³äàº
ä³éñíîñò³, îñê³ëüêè á³ëüø³ñòü òàêèõ çëî÷èí³â ìàþòü ëàòåíòíèé õàðàêòåð. Çà äàíèìè
çàñîá³â ìàñîâî¿ ³íôîðìàö³¿, ïðèáëèçíî ï’ÿòà ÷àñòèíà âñ³õ ãðîøåé, ùî âèä³ëÿþòüñÿ
â Óêðà¿í³ íà áóä³âíèöòâî äîð³ã, îñ³äàº â ïðèâàòíèõ êèøåíÿõ [4, ñ. 73].

Íàéá³ëüø ðîçïîâñþäæåíèìè ïðîòèïðàâíèìè ÿâèùàìè º õàáàðíèöòâî
(“â³äêàòè”) òà ðîçêðàäàííÿ êîøò³â ï³ä ÷àñ áóä³âíèöòâà øëÿõîì íåäîòðèìàííÿ
òåõíîëîã³¿ òà â³äïîâ³äíî çàâèùåííÿ âàðòîñò³ ðîá³ò.

Çëî÷èííà ä³ÿëüí³ñòü ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ
àâòîìîá³ëüíèõ äîð³ã ìàº ñâîþ ñïåöèô³êó, ùî ïîëÿãàº ó ñèñòåìàòè÷íîìó â÷èíåíí³
ð³çíîñïðÿìîâàíèõ çëî÷èí³â ³ç êîðèñëèâèõ ìîòèâ³â ñëóæáîâèìè îñîáàìè ãîëîâíèõ
ðîçïîðÿäíèê³â áþäæåòíèõ êîøò³â ³ ðîçïîðÿäíèê³â íèæ÷èõ ð³âí³â, ïîñàäîâèìè
îñîáàìè ï³äïðèºìñòâ-ãåíåðàëüíèõ ï³äðÿäíèê³â òà ñóáï³äðÿäíèê³â, ïðàö³âíèêàìè
êîíòðîëþþ÷èõ ³ ïðàâîîõîðîííèõ îðãàí³â.

Ó á³ëüøîñò³ âèïàäê³â ðîçïîðÿäíèêîì, âèêîíàâöåì òà îäåðæóâà÷åì êîøò³â º
ñóá’ºêòè, ÿê³ íàëåæàòü äî ñòðóêòóðè Óêðàâòîäîðó àáî æ ï³äïîðÿäêîâàíèõ ÷è ïî-
â’ÿçàíèõ ç íèì â³äîìñòâ. Ðîçïîä³ë, âèêîðèñòàííÿ òà óïðàâë³ííÿ êîøòàìè îäíèì
ñóá’ºêòîì ì³ñòèòü ðèçèêè íåçàêîííîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â, ó òîìó
÷èñë³ â ³íòåðåñàõ îêðåìèõ ñóá’ºêò³â ãîñïîäàðþâàííÿ.

Óçàãàëüíþþ÷è, ñë³ä íàãîëîñèòè, ùî çëî÷èíè, ÿê³ â÷èíÿþòüñÿ ï³ä ÷àñ âèêî-
íàííÿ äîðîæí³õ ðîá³ò, çîêðåìà ó ïðîöåñ³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà
óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã, íàëåæàòü äî êëàñó çëî÷èí³â, ïîâ’ÿçàíèõ ç íå-
çàêîííèì âèêîðèñòàííÿì áþäæåòíèõ êîøò³â.

Çëî÷èíè, ÿê³ â÷èíÿþòüñÿ ïðè ôîðìóâàíí³, ðîçïîä³ë³, âèêîíàíí³ òà çä³éñíåíí³
êîíòðîëþ çà âèêîíàííÿì áþäæåòó â ñôåð³ äîðîæíüîãî ãîñïîäàðñòâà, êâàë³ô³-
êóþòüñÿ çà ð³çíèìè ñòàòòÿìè ÊÊ Óêðà¿íè, îñê³ëüêè ñïåö³àëüíèõ êðèì³íàëüíî-
ïðàâîâèõ íîðì, ùî âñòàíîâëþþòü â³äïîâ³äàëüí³ñòü çà íåçàêîííå âèêîðèñòàííÿ
áþäæåòíèõ êîøò³â ñàìå ï³ä ÷àñ âèêîíàííÿ äîðîæí³õ ðîá³ò, íåìàº. Çëî÷èíè, ÿê³
â÷èíÿþòüñÿ ï³ä ÷àñ âèêîíàííÿ äîðîæí³õ ðîá³ò, çîêðåìà ó ïðîöåñ³ áóä³âíèöòâà,
ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã, òà ÿê³ ïîâ’ÿçàí³ ç
íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ êîøò³â, ÿê ïðàâèëî, êâàë³ô³êóþòüñÿ çà
òàêèìè ñòàòòÿìè ÊÊ Óêðà¿íè: ñò.ñò. 175 (÷. 2) (íåâèïëàòà çàðîá³òíî¿ ïëàòè ÷è ³í-
øèõ óñòàíîâëåíèõ çàêîíîì âèïëàò, â÷èíåíà âíàñë³äîê íåö³ëüîâîãî âèêîðèñòàííÿ
êîøò³â, ïðèçíà÷åíèõ äëÿ ö³º¿ âèïëàòè), 191 (“Ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà àáî
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çàâîëîä³ííÿ íèì øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì”), 210 (“Íåö³ëüîâå
âèêîðèñòàííÿ áþäæåòíèõ êîøò³â, çä³éñíåííÿ âèäàòê³â áþäæåòó ÷è íàäàííÿ êðåäèò³â
ç áþäæåòó áåç âñòàíîâëåíèõ áþäæåòíèõ ïðèçíà÷åíü àáî ç ¿õ ïåðåâèùåííÿì”), 211
(“Âèäàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ùî çìåíøóþòü íàäõîäæåííÿ áþäæåòó àáî
çá³ëüøóþòü âèòðàòè áþäæåòó âñóïåðå÷ çàêîíó”), 222 (“Øàõðàéñòâî ç ô³íàíñîâèìè
ðåñóðñàìè”), 364 (“Çëîâæèâàííÿ âëàäîþ àáî ñëóæáîâèì ñòàíîâèùåì”), 366
(“Ñëóæáîâå ï³äðîáëåííÿ”), 367 (“Ñëóæáîâà íåäáàë³ñòü”), 368 (“Ïðèéíÿòòÿ ïðîïî-
çèö³¿, îá³öÿíêè àáî îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâîþ îñîáîþ”) ÊÊ
Óêðà¿íè.

Íåçàêîííå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â ïðè áóä³âíèöòâ³, ðåêîíñòðóêö³¿,
ðåìîíò³ òà óòðèìàíí³ àâòîìîá³ëüíèõ äîð³ã ïðåäñòàâëåíî òàêèìè çëî÷èíàìè, ÿê:

• çëî÷èíè ïðîòè âëàñíîñò³, ïîâ’ÿçàí³ ³ç íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ
êîøò³â;

• çëî÷èíè ó ñôåð³ ñëóæáîâî¿ ä³ÿëüíîñò³ òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿
ç íàäàííÿì ïóáë³÷íèõ ïîñëóã, ïîâ’ÿçàí³ ³ç íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ
êîøò³â;

• ³íø³ çëî÷èíè, ïîâ’ÿçàí³ ³ç íåçàêîííèì âèêîðèñòàííÿì áþäæåòíèõ êîøò³â.
Ïðè öüîìó ó äîñë³äæóâàí³é ñôåð³ ïåðåâàæàþòü çëî÷èíè ïðîòè âëàñíîñò³, à

ñàìå ïðèâëàñíåííÿ, ðîçòðàòà àáî çàâîëîä³ííÿ ÷óæèì ìàéíîì øëÿõîì çëîâæèâàííÿ
ñëóæáîâîþ îñîáîþ ñâî¿ì ñëóæáîâèì ñòàíîâèùåì (ñò. 191 ÊÊ Óêðà¿íè). Ïðè
êâàë³ô³êàö³¿ çëî÷èííèõ ä³é ñòàòòÿ 191 ÊÊ Óêðà¿íè, ÿê ïðàâèëî, ³íêðèì³íóºòüñÿ
â ñóêóïíîñò³ ç ³íøèìè ñêëàäàìè çëî÷èí³â (çîêðåìà ç³ ñò.ñò. 358, 364, 366, 367 ÊÊ
Óêðà¿íè). Âñòàíîâëåí³ òåíäåíö³¿ â³äîáðàæàþòü îñîáëèâîñò³ â÷èíåííÿ çàçíà÷åíèõ
çëî÷èí³â, ÿê³ ÷àñòî ñóïðîâîäæóþòüñÿ ï³äðîáëåííÿì îô³ö³éíèõ äîêóìåíò³â, ïå÷àòîê,
áëàíê³â, àêò³â ô³íàíñîâî¿ çâ³òíîñò³ òîùî. Ó îêðåìèõ âèïàäêàõ ä³¿ âèííèõ îñ³á
êâàë³ô³êóþòüñÿ ÿê øàõðàéñòâî (ñò. 190 ÊÊ Óêðà¿íè).

Íàñòóïíèìè çà ïîøèðåí³ñòþ ó ñòðóêòóð³ äîñë³äæóâàíî¿ çëî÷èííîñò³ º çëî÷èíè
â ñôåð³ ñëóæáîâî¿ ä³ÿëüíîñò³, à ñàìå: ñëóæáîâå ï³äðîáëåííÿ (ñò. 366 ÊÊ Óêðà¿íè);
çëîâæèâàííÿ âëàäîþ àáî ñëóæáîâèì ñòàíîâèùåì (ñò. 364 ÊÊ Óêðà¿íè); ñëóæáîâà
íåäáàë³ñòü (ñò. 367 ÊÊ Óêðà¿íè).

Íàâåäåíèé ñòðóêòóðíèé ðîçïîä³ë ùîäî çëî÷èí³â, ùî â÷èíÿþòüñÿ ïðè
áóä³âíèöòâ³, ðåêîíñòðóêö³¿, ðåìîíò³ òà óòðèìàíí³ àâòîìîá³ëüíèõ äîð³ã, â³äîáðàæàº
õàðàêòåð ³ ñïðÿìîâàí³ñòü öèõ çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ ó çâ’ÿçêó ç ðåàë³çàö³ºþ
îðãàí³çàö³éíî-óïðàâë³íñüêèõ òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüêèõ ïîâíîâàæåíü ñëóæ-
áîâèìè (ïîñàäîâèìè) îñîáàìè ðîçïîðÿäíèê³â, îäåðæóâà÷³â áþäæåòíèõ êîøò³â ³
âèêîíàâö³â äîðîæí³õ ðîá³ò.

Äî íàéá³ëüø ïîøèðåíèõ ñïîñîá³â ó÷èíåííÿ çëî÷èí³â ó ïðîöåñ³ áóä³âíèöòâà,
ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã â³äíîñèòüñÿ çàâîëîä³ííÿ
áþäæåòíèìè êîøòàìè:

à) øëÿõîì çëîâæèâàííÿ ñëóæáîâèìè îñîáàìè ñâî¿ì ñëóæáîâèì ñòàíîâèùåì;
á) øëÿõîì ñëóæáîâîãî ï³äðîáëåííÿ (äîêóìåíò³â, ïå÷àòîê, øòàìï³â, ï³äïèñ³â

óïîâíîâàæåíèõ îñ³á òîùî);
â) øëÿõîì âèêîðèñòàííÿ çàâ³äîìî ï³äðîáëåíèõ îô³ö³éíèõ äîêóìåíò³â

(áëàíê³â, ëèñò³â, äîçâîë³â, ñåðòèô³êàò³â òà ³í.);
ã) øëÿõîì íåö³ëüîâîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â;
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´) øëÿõîì îáìàíó àáî çëîâæèâàííÿ äîâ³ðîþ.
Òàê, îäíèì ç îñíîâíèõ ñïîñîá³â â÷èíåííÿ çëî÷èí³â ó ñôåð³ áóä³âíèöòâà,

ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã º ñëóæáîâå ï³äðîáëåííÿ.
ßê ïðàâèëî, ðîçïîðÿäíèêè òà îäåðæóâà÷³ áþäæåòíèõ êîøò³â ñêëàäàþòü, âèäàþòü
çàâ³äîìî íåïðàâäèâ³ îô³ö³éí³ äîêóìåíòè àáî æ âíîñÿòü äî îô³ö³éíèõ äîêóìåíò³â
çàâ³äîìî íåïðàâäèâ³ â³äîìîñò³. Äðóãèì çà ïîøèðåí³ñòþ ñïîñîáîì â÷èíåííÿ öèõ
çëî÷èí³â º íåâèêîíàííÿ àáî íåíàëåæíå âèêîíàííÿ ñëóæáîâèõ îáîâ’ÿçê³â óïîâíî-
âàæåíèìè îñîáàìè ðîçïîðÿäíèê³â òà îäåðæóâà÷³â áþäæåòíèõ êîøò³â.

Íàéá³ëüø ÷àñòî íåçàêîííå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â ïðè áóä³âíèöòâ³,
ðåêîíñòðóêö³¿, ðåìîíò³ òà óòðèìàíí³ àâòîìîá³ëüíèõ äîð³ã â÷èíÿºòüñÿ íà åòàï³ âè-
êîðèñòàííÿ âèä³ëåíèõ áþäæåòíèõ àñèãíóâàíü, í³æ íà åòàï³ ðîçïîä³ëó áþäæåòíèõ
êîøò³â. Òîáòî åòàï âèêîðèñòàííÿ áþäæåòíèõ êîøò³â º íàéá³ëüø âðàçëèâèì ïåðåä
³íøèìè çëî÷èííèìè ïîñÿãàííÿìè ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó
òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã. Äðóãèì çà âðàçëèâ³ñòþ º åòàï ðîçïîä³ëó
áþäæåòíèõ êîøò³â, à òàêîæ êîíòðîëü çà çàêîíí³ñòþ âèêîðèñòàííÿ áþäæåòíèõ
êîøò³â ó äîñë³äæóâàí³é ñôåð³.

Â³äïîâ³äíî äî çâ³òó Äåðæàâíî¿ àóäèòîðñüêî¿ ñëóæáè Óêðà¿íè ùîäî äåðæàâíîãî
ô³íàíñîâîãî àóäèòó âèêîíàííÿ áþäæåòíèõ ïðîãðàì Óêðàâòîäîðîì â 2018 ð. ïðàê-
òè÷íî ó êîæí³é îáëàñò³ Óêðà¿íè âñòàíîâëåíî âèïàäêè íååôåêòèâíîãî òà íåðàö³îíàëü-
íîãî âèêîðèñòàííÿ êîøò³â, à òàêîæ íåíàëåæíîãî âèêîíàííÿ ðåìîíòíî-áóä³âåëüíèõ
ðîá³ò, çàâèùåííÿ âàðòîñò³ âèêîíàíèõ ðåìîíòíî-áóä³âåëüíèõ ðîá³ò òîùî. Êîíòðîëü-
íèìè çàõîäàìè ó êîæí³é, áåç âèíÿòêó, îáëàñí³é ñëóæá³ àâòîìîá³ëüíèõ äîð³ã (ÑÀÄ)
áóëî âèÿâëåíî ô³íàíñîâèõ ïîðóøåíü, çàãàëüíà ñóìà ÿêèõ ñêëàëà ìàéæå 190 ìëí
ãðí, ç ÿêèõ ïîíàä 130 ìëí ãðí – ïîðóøåííÿ, áåçïîñåðåäíüî ïîâ’ÿçàí³ ³ç âèêîíàííÿì
äîðîæí³õ ðîá³ò [5].

Äî îñíîâíèõ çëî÷èííèõ ñõåì, ÿê³ ðåàë³çóþòüñÿ ó ñôåð³ áóä³âíèöòâà, ðåêîí-
ñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã, íàëåæàòü: çàâèùåííÿ ö³í;
ìàí³ïóëþâàííÿ ç òåíäåðíîþ äîêóìåíòàö³ºþ òà ïðîöåñîì çàêóï³âë³; ñòâîðåííÿ
øòó÷íî¿ êðåäèòîðñüêî¿ çàáîðãîâàíîñò³; âèêîðèñòàííÿ ô³ðì ç îçíàêàìè ô³êòèâíî-
ñò³.

Òàê, àíàë³ç ïðàêòè÷íî¿ ä³ÿëüíîñò³ ùîäî ïðîòèä³¿ çëî÷èíàì, ïîâ’ÿçàíèì ³ç
ðîçêðàäàííÿì áþäæåòíèõ êîøò³â ï³ä ÷àñ áóä³âíèöòâà, ðåìîíòó òà åêñïëóàòàö³¿
àâòîìîá³ëüíèõ äîð³ã, çàñâ³ä÷èâ, ùî çíà÷íà ê³ëüê³ñòü òàêèõ çëî÷èí³â â÷èíÿºòüñÿ
ï³ä ÷àñ ïðîâåäåííÿ äåðæàâíèõ çàêóï³âåëü îñîáàìè, ÿê³ âõîäÿòü äî ñêëàäó êîì³òåòó
ç êîíêóðñíèõ òîðã³â. ßê ïðàâèëî, çëî÷èíí³ ä³¿ öèõ îñ³á ï³äïàäàþòü ï³ä êâàë³ô³êàö³þ
òàêèõ íîðì Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, ÿê: “Øàõðàéñòâî ç ô³íàíñîâèìè
ðåñóðñàìè” (ñò. 222 ÊÊ Óêðà¿íè); “Ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà àáî çàâîëîä³ííÿ
íèì øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì” (ñò. 191 ÊÊ Óêðà¿íè);
“Ï³äðîáëåííÿ äîêóìåíò³â, ïå÷àòîê, øòàìï³â òà áëàíê³â, ¿õ çáóò, âèêîðèñòàííÿ
ï³äðîáëåíèõ äîêóìåíò³â” (ñò. 358 ÊÊ Óêðà¿íè); “Çëîâæèâàííÿ âëàäîþ àáî ñëóæ-
áîâèì ñòàíîâèùåì” (ñò. 364 ÊÊ Óêðà¿íè); “Çëîâæèâàííÿ ïîâíîâàæåííÿìè îñîáàìè,
ÿê³ íàäàþòü ïóáë³÷í³ ïîñëóãè” (ñò. 365-2 ÊÊ Óêðà¿íè); “Ñëóæáîâå ï³äðîáëåííÿ”
(ñò. 366 ÊÊ Óêðà¿íè); “Ñëóæáîâà íåäáàë³ñòü” (ñò. 367 ÊÊ Óêðà¿íè); “Ïðèéíÿòòÿ
ïðîïîçèö³¿, îá³öÿíêè àáî îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâîþ îñîáîþ”
(ñò. 368 ÊÊ Óêðà¿íè); “Íåçàêîííå çáàãà÷åííÿ” (ñò. 368-2 ÊÊ Óêðà¿íè); “Ï³äêóï
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îñîáè, ÿêà íàäàº ïóáë³÷í³ ïîñëóãè” (ñò. 368-4 ÊÊ Óêðà¿íè); “Ïðîïîçèö³ÿ àáî
íàäàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâ³é îñîá³” (ñò. 369 ÊÊ Óêðà¿íè).

Çâåäåí³ â³äîìîñò³ ïðî âñòàíîâëåí³ Ðàõóíêîâîþ ïàëàòîþ ó 2019 ð. ïîðóøåííÿ
çàêîíîäàâñòâà ïðè âèêîíàíí³ áóä³âåëüíî-ðåìîíòíèõ ðîá³ò ó ñôåð³ áóä³âíèöòâà,
ðåêîíñòðóêö³¿ òà ðåìîíòó äîð³ã, çîêðåìà ó ïðîöåñ³ ïóáë³÷íèõ çàêóï³âåëü, çà ðåã³î-
íàìè Óêðà¿íè ïðåäñòàâëåí³ ó òàáë. 1.

Òàáëèöÿ 1

Çâåäåí³ â³äîìîñò³ ïðî âñòàíîâëåí³ Ðàõóíêîâîþ ïàëàòîþ ó 2019 ð. ïîðóøåííÿ çàêîíîäàâñòâà
ç ïèòàíü ì³ñòîáóä³âíî¿ ä³ÿëüíîñò³, ïóáë³÷íèõ çàêóï³âåëü òà âåäåííÿ áóõãàëòåðñüêîãî îáë³êó
ïðè âèêîíàíí³ áóä³âåëüíî-ðåìîíòíèõ ðîá³ò ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿ òà ðåìîíòó

äîð³ã ó ðîçð³ç³ ïåðåâ³ðåíèõ îáëàñòåé Óêðà¿íè

Область 

Порушення законодавства з питань 

містобудівної 
діяльно дія 

публічних 
закупівель 

ведення 
бухгалтерського 

обліку 
Разом по областях, 
де проведено аудит 

362,4 667,8 120,3 

Житомирська 203,9 94,4 0,7 
Кіровоградська 37,0 87,0 0,04 

Київська 41,2 – 113,0 
Луганська 26,2 35,6 4,1 

Миколаївська 2,4 191,1 1,6 
Полтавська 21,3 126,7 0,9 

Тернопільська 25,1 120,2 – 
Черкаська 5,3 12,8 – 

Íàéá³ëüø òèïîâèìè ïðàâîïîðóøåííÿìè (íå êðèì³íàëüíèìè) ïðè âèêîíàíí³
áóä³âåëüíî-ðåìîíòíèõ ðîá³ò ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿ òà ðåìîíòó äîð³ã
º:

1) íåäîòðèìàííÿ äåðæàâíèõ áóä³âåëüíèõ íîðì ³ ãàëóçåâèõ íîðìàòèâ³â:
• íåçàòâåðäæåííÿ òèòóë³â áóä³âíèöòâà. Òèòóë îá’ºêòà âèçíà÷àº îñíîâí³

òåõí³êî-åêîíîì³÷í³ ïîêàçíèêè îá’ºêòà áóä³âíèöòâà ³ òàê³ â³äîìîñò³: íàéìåíóâàííÿ
òà ì³ñöåçíàõîäæåííÿ îá’ºêòà, íàéìåíóâàííÿ çàìîâíèêà, ñôåðà óïðàâë³ííÿ, äî
ÿêî¿ â³í íàëåæèòü, ãàëóçü, õàðàêòåð áóä³âíèöòâà (íîâå áóä³âíèöòâî, ðåêîíñòðóêö³ÿ,
òåõí³÷íå ïåðåîñíàùåííÿ), îáñÿã êàï³òàëîâêëàäåíü, âàðò³ñòü îñíîâíèõ ôîíä³â òà
çàâäàííÿ ùîäî ââåäåííÿ â ä³þ ïîòóæíîñòåé íà âåñü ïåð³îä áóä³âíèöòâà ç ðîçïîä³ëîì
êàï³òàëüíèõ âêëàäåíü çà ðîêàìè ç óðàõóâàííÿì òðèâàëîñò³ áóä³âíèöòâà;

• âèêîíàííÿ ðîá³ò ç ïîðóøåííÿìè ñòàíäàðò³â, çîêðåìà ïîðóøåííÿ ï³äðÿä-
íèìè îðãàí³çàö³ÿìè òåõíîëîã³¿ âèêîíàííÿ ðåìîíòíèõ ðîá³ò, à ñàìå íåäîòðèìàííÿ
òåìïåðàòóðíîãî ðåæèìó òà âèêîðèñòàííÿ àñôàëüòîáåòîííèõ ñóì³øåé íåâñòàíîâëå-
íîãî ïîõîäæåííÿ. Öå º îäí³ºþ ç ïðè÷èí øâèäêîãî ðóéíóâàííÿ äîðîæíüîãî ïîêðèò-
òÿ ï³ñëÿ çàâåðøåííÿ ðåìîíòíèõ ðîá³ò;

• ïîðóøåííÿ ïðîöåäóð ïðèéìàííÿ ðåìîíòíèõ ðîá³ò. Òàê, ïóíêòîì 4.6 ÑÎÓ
42.1-3741918-128:2014 âèçíà÷åíî, ùî ðîáîòè ç ïîòî÷íîãî ñåðåäíüîãî ðåìîíòó àâòîìî-
á³ëüíèõ äîð³ã çàãàëüíîãî êîðèñòóâàííÿ ïðèéìàþòüñÿ íà ï³äñòàâ³ àêòà ïðèéìàëüíî¿
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êîì³ñ³¿, ÿê³é çàìîâíèê òà ï³äðÿäíèê çîáîâ’ÿçàí³ íàäàòè â ðîçïîðÿäæåííÿ â³äïîâ³äíó
äîêóìåíòàö³þ [6, ñ. 29–30]. Ïðè öüîìó ö³é êîì³ñ³¿ çàáîðîíåíî ïðèéìàòè ðîáîòè
ç ïîòî÷íîãî ñåðåäíüîãî ðåìîíòó, ùî íå â³äïîâ³äàþòü ïðîºêòí³é àáî êîøòîðèñí³é
äîêóìåíòàö³¿, âèìîãàì íîðìàòèâíî-ïðàâîâèõ àêò³â ³ ï³äçàêîííèì íîðìàòèâíèì
àêòàì òåõí³÷íîãî õàðàêòåðó.

2) Íåäîòðèìàííÿ çàêîíîäàâñòâà ïðî ïóáë³÷í³ çàêóï³âë³.
Ó 2019 ð. ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìî-

á³ëüíèõ äîð³ã Ðàõóíêîâîþ ïàëàòîþ áóëî âèÿâëåíî ôàêòè ïîðóøåíü çàìîâíèêàìè
âèìîã çàêîíîäàâñòâà ó ïðîöåñ³ ïðîâåäåííÿ ïóáë³÷íèõ çàêóï³âåëü ó 7 îáëàñòÿõ (³ç
8 ïåðåâ³ðåíèõ) íà çàãàëüíó ñóìó 667,8 ìëí ãðí [6, ñ. 30–31].

Íàïðèêëàä, ÑÀÄ ó Ê³ðîâîãðàäñüê³é îáëàñò³ ó 2018 ð. çà ðàõóíîê êîøò³â ñóá-
âåíö³¿ çà â³äñóòíîñò³ çàêîíîäàâ÷î âèçíà÷åíèõ ï³äñòàâ, áåç çàñòîñóâàííÿ ïðîöåäóð
çàêóï³âåëü, âñòàíîâëåíèõ Çàêîíîì Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”, çä³éñíåíî
âèäàòêè ïî îá’ºêòó “Áóä³âíèöòâî àâòîìîá³ëüíî¿ äîðîãè â îáõ³ä ì. Çíàì’ÿíêà (çàâåð-
øåííÿ ðîá³ò)” ó çàãàëüí³é ñóì³ 11 ìëí 7,3 òèñ. ãðí [6, ñ. 33]. Êð³ì òîãî, òåíäåðíèì
êîì³òåòîì ÑÀÄ ó Ê³ðîâîãðàäñüê³é îáëàñò³ áóëî óõâàëåíî ð³øåííÿ ïðî óêëàäàííÿ,
à íà÷àëüíèêîì ÑÀÄ ó Ê³ðîâîãðàäñüê³é îáëàñò³ ï³äïèñàíî äîãîâ³ð ï³äðÿäó â³ä
23.11.2018 íà ñóìó 2 ìëí 517,1 òèñ. ãðí çà îá’ºêòîì “Îáõ³ä ì. Çíàì’ÿíêà” ç ÒÎÂ
“Ðîñòäîðñòðîé” çà ðåçóëüòàòàìè ïåðåãîâîðíî¿ ïðîöåäóðè çàêóï³âë³, äëÿ ïðîâåäåííÿ
ÿêî¿ íå áóëî ï³äñòàâ [6, ñ. 33].

3) Íåäîòðèìàííÿ ïðàâèë âåäåííÿ áóõãàëòåðñüêîãî îáë³êó ³ ô³íàíñîâî¿ çâ³òíîñò³.
4) Íåçàêîíí³ñòü âèêîðèñòàííÿ êîøò³â ñóáâåíö³¿.
• Áåçï³äñòàâí³ âèäàòêè íà îïëàòó ïðîºêòíî-âèøóêóâàëüíèõ ðîá³ò ìàéáóòí³õ

ïåð³îä³â ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó ³ óòðèìàííÿ àâòîìîá³ëüíèõ
äîð³ã çàãàëüíîãî êîðèñòóâàííÿ ì³ñöåâîãî çíà÷åííÿ, âóëèöü ³ äîð³ã êîìóíàëüíî¿
âëàñíîñò³ ó íàñåëåíèõ ïóíêòàõ. Ó 2019 ð. àóäèòîì Ðàõóíêîâî¿ ïàëàòè íà ì³ñöÿõ ó
6 îáëàñòÿõ âñòàíîâëåíî ÷èñëåíí³ âèïàäêè ñïðÿìóâàííÿ êîøò³â ñóáâåíö³¿ íà âèêî-
íàííÿ ïðîºêòíî-âèøóêóâàëüíèõ ðîá³ò ìàéáóòí³õ ïåð³îä³â, âèãîòîâëåííÿ ïðîºêòíî¿
òà ïðîºêòíî-êîøòîðèñíî¿ äîêóìåíòàö³¿. Ïðîòå í³ áþäæåòíèìè ïðèçíà÷åííÿìè
Çàêîíó Óêðà¿íè “Ïðî Äåðæàâíèé áþäæåò Óêðà¿íè íà 2018 ð³ê”, í³ ³íøèìè íîðìà-
òèâíèìè àêòàìè íå ïåðåäáà÷åíî òàêîãî íàïðÿìó âèêîðèñòàííÿ ñóáâåíö³¿ (íà â³äì³íó
â³ä âèêîðèñòàííÿ êîøò³â äîðîæíüîãî ôîíäó íà àâòîäîðîãè äåðæàâíîãî çíà÷åííÿ
àáî âèêîðèñòàííÿ êîøò³â ³íøèõ ñóáâåíö³é ³íâåñòèö³éíîãî õàðàêòåðó).

Òàê, ÑÀÄ ó Òåðíîï³ëüñüê³é îáëàñò³, ÿêà ó ñ³÷í³ – ñåðïí³ 2018 ð. áóëà çàìîâ-
íèêîì ðîá³ò ³ ïîñëóã ç ïîòî÷íîãî ñåðåäíüîãî ðåìîíòó àâòîìîá³ëüíèõ äîð³ã çàãàëüíîãî
êîðèñòóâàííÿ ì³ñöåâîãî çíà÷åííÿ, çà ðàõóíîê ñóáâåíö³¿ îïëà÷åíî 387 äîãîâîð³â ç
ïðèäáàííÿ ïðîºêòíî-êîøòîðèñíî¿ äîêóìåíòàö³¿ íà âèêîíàííÿ ðîá³ò ç ïîòî÷íîãî
ðåìîíòó àâòîìîá³ëüíèõ äîð³ã íà çàãàëüíó ñóìó 2 ìëí 394,9 òèñ. ãðí, ùî º
íååêîíîìíèì âèêîðèñòàííÿì êîøò³â ñóáâåíö³¿ [6, ñ. 38]. Ïðè öüîìó âèãîòîâëåíà
³ îòðèìàíà ïðîºêòíî-êîøòîðèñíà äîêóìåíòàö³ÿ ïî 93 îá’ºêòàõ, çà ÿêó ÒÎÂ “Åêñïåðò
Ïðîåêò Ïëþñ” ñïëà÷åíî 1 ìëí 907,3 òèñ. ãðí, äëÿ ïðîâåäåííÿ ïîòî÷íèõ ñåðåäí³õ
ðåìîíò³â àâòîäîð³ã ó 2018 ð. íå âèêîðèñòîâóâàëàñü í³ ÑÀÄ, í³ Óïðàâë³ííÿì êàï³-
òàëüíîãî áóä³âíèöòâà Òåðíîï³ëüñüêî¿ ÎÄÀ (ÑÀÄ íà â³äïîâ³äíèõ îá’ºêòàõ ïîòî÷í³
ñåðåäí³ ðåìîíòè íå ïðîâîäèëî; Óïðàâë³ííÿ êàï³òàëüíîãî áóä³âíèöòâà Òåðíîï³ëüñü-
êî¿ ÎÄÀ âèêîíóâàëî ðîáîòè íà ³íøèõ äîðîãàõ, äîäàòêîâî âíåñåíèõ äî ïåðåë³êó
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îá’ºêò³â), ùî ìàº îçíàêè çàïîä³ÿííÿ øêîäè (çáèòê³â) äåðæàâ³ íà ñóìó 1 ìëí
907,3 òèñ. ãðèâåíü. Ó ðåçóëüòàò³ çà ïîâ³äîìëåííÿì Ðàõóíêîâî¿ ïàëàòè ïðî â÷èíåí³
êðèì³íàëüí³ ïðàâîïîðóøåííÿ ÍÀÁÓ 07.05.2019 âíåñåíî â³äîìîñò³ äî ªäèíîãî
ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü çà ôàêòîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì
ñëóæáîâèìè îñîáàìè Ñëóæáè àâòîìîá³ëüíèõ äîð³ã ó Òåðíîï³ëüñüê³é îáëàñò³
¹ 5201900000000372 çà ÷àñòèíîþ 2 ñò. 364 ÊÊ Óêðà¿íè [6, ñ. 38].

• Íåäîòðèìàííÿ âèìîã ùîäî ïîïåðåäíüî¿ îïëàòè âèêîíàíèõ ðîá³ò.
• Íåï³äòâåðäæåííÿ âèòðàò òà îáñÿã³â âèêîíàíèõ ðåìîíòíèõ ðîá³ò.
• Âèêîíàííÿ ðåìîíòíèõ ðîá³ò ç íåäîòðèìàííÿì ïðîºêòíèõ ð³øåíü.
• Íåîïðèáóòêóâàííÿ ³ íåâèêîðèñòàííÿ çâîðîòíèõ ìàòåð³àë³â.
• Áåçï³äñòàâíà îïëàòà çàãîò³âåëüíî-ñêëàäñüêèõ âèòðàò.
• Íåçàêîííå çàñòîñóâàííÿ ï³äâèùåíèõ êîåô³ö³ºíò³â.
• Íåâèêîíàííÿ ãàðàíò³éíèõ çîáîâ’ÿçàíü.
• Íåçàêîíí³ âèäàòêè íà óòðèìàííÿ ñëóæáè çàìîâíèêà.
• Îïëàòà ³ ïðèéíÿòòÿ íåÿê³ñíî¿ ïðîºêòíî-êîøòîðèñíî¿ äîêóìåíòàö³¿.
• Áåçï³äñòàâí³ âèäàòêè ç åêñïëóàòàö³éíîãî óòðèìàííÿ äîð³ã.
5) Íååêîíîìí³ñòü, íåïðîäóêòèâí³ñòü òà íåðåçóëüòàòèâí³ñòü âèêîðèñòàííÿ

êîøò³â ñóáâåíö³¿ ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó ³ óòðèìàííÿ àâòî-
ìîá³ëüíèõ äîð³ã çàãàëüíîãî êîðèñòóâàííÿ ì³ñöåâîãî çíà÷åííÿ, âóëèöü ³ äîð³ã êîìó-
íàëüíî¿ âëàñíîñò³.

• Ñóòòºâå ïåðåâèùåííÿ óñåðåäíåíèõ ö³í íà áóä³âåëüí³ ìàòåð³àëè.
• Íåäîòðèìàííÿ òåõíîëîã³¿ âèêîíàííÿ ðåìîíòíèõ ðîá³ò.
• Êâàç³ðîáîòè ç ïîòî÷íîãî ñåðåäíüîãî ðåìîíòó àâòîìîá³ëüíèõ äîð³ã.
• Íåäîòðèìàííÿ íîðìàòèâó íà åêñïëóàòàö³éíå óòðèìàííÿ äîð³ã.
Ó ö³ëîìó, ó 2019 ð. àóäèòîì Ðàõóíêîâî¿ ïàëàòè ó âñ³õ 8 ïåðåâ³ðåíèõ âèá³ðêîâî

îáëàñòÿõ Óêðà¿íè (Æèòîìèðñüê³é, Ê³ðîâîãðàäñüê³é, Êè¿âñüê³é, Ëóãàíñüê³é, Ìèêî-
ëà¿âñüê³é, Ïîëòàâñüê³é, Òåðíîï³ëüñüê³é, ×åðêàñüê³é) âñòàíîâëåíî, ùî ï³äðîçä³ëàìè
îáëàñíèõ äåðæàäì³í³ñòðàö³é, à òàêîæ îêðåìèìè îäåðæóâà÷àìè áþäæåòíèõ êîøò³â
÷åðåç íåäîë³êè â óïðàâë³íí³ êîøòàìè, íåíàëåæí³ âíóòð³øí³é êîíòðîëü ³ âíóòð³øí³é
àóäèò íå çàáåçïå÷åíî ïîâíîþ ì³ðîþ äîòðèìàííÿ íîðì çàêîíîäàâñòâà ïðè ô³íàíñó-
âàíí³ ðîá³ò íà äîðîæí³õ îá’ºêòàõ [6, ñ. 35]. Çàãàëîì ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóê-
ö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã âñòàíîâëåíî íååôåêòèâíå âèêîðè-
ñòàííÿ êîøò³â ñóáâåíö³¿ íà çàãàëüíó ñóìó 607,3 ìëí ãðí, ç íèõ âèêîðèñòàííÿ êîø-
ò³â ç ïîðóøåííÿì çàêîíîäàâñòâà – 265,7 ìëí ãðí, íååêîíîìíå âèêîðèñòàííÿ –
63,3 ìëí ãðí, íåïðîäóêòèâíå – 135,8 ìëí ãðí, íåðåçóëüòàòèâíå – 142,2 ìëí ãðí
[6, ñ. 36]. Ç îãëÿäó íà îáñÿãè êîøò³â ñóáâåíö³¿, ùî ïåðåâ³ðÿëèñÿ øëÿõîì ïðîâåäåííÿ
êîíòðîëþ çà ïîâíîòîþ òà ÿê³ñòþ âèêîíàííÿ ðîá³ò íà îá’ºêòàõ (ä³ëÿíêàõ äîð³ã), –
455 ìëí ãðí, ïèòîìà âàãà êîøò³â, âèêîðèñòàíèõ ç ïîðóøåííÿìè çàêîíîäàâñòâà
(265,7 ìëí ãðí), äîïóùåíèìè ó çàçíà÷åíèõ îáëàñòÿõ, ñòàíîâèòü 58 %, ùî ñâ³ä÷èòü
ïðî âêðàé íååôåêòèâíå óïðàâë³ííÿ ³ íåíàëåæíó ô³íàíñîâó äèñöèïë³íó ïðè îñâîºíí³
êîøò³â ñóáâåíö³¿ ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìî-
á³ëüíèõ äîð³ã. Âíàñë³äîê âèêîðèñòàííÿ êîøò³â ñóáâåíö³¿ ó ö³é ñôåð³ ç ïîðóøåí-
íÿìè çàêîíîäàâñòâà áóëî çàïîä³ÿíî øêîäè (çáèòê³â) äåðæàâ³ íà çàãàëüíó ñóìó
149,1 ìëí ãðí.
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Ñë³ä çàçíà÷èòè, ùî ïîðóøåííÿ áþäæåòíîãî çàêîíîäàâñòâà, äîïóùåí³ ó 2018–
2019 ðð. ïîñàäîâèìè îñîáàìè 8 ðîçïîðÿäíèê³â ³ îäåðæóâà÷³â êîøò³â ñóáâåíö³¿ ó
ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã,
ìàþòü îçíàêè êðèì³íàëüíèõ ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ ñòàòòÿìè 191, 210,
364, 366, 367 ÊÊ Óêðà¿íè.

ÍÀÁÓ çà ïîâ³äîìëåííÿì Ðàõóíêîâî¿ ïàëàòè âæå ðîçïî÷àòî
6 êðèì³íàëüíèõ ïðîâàäæåíü çà ôàêòàìè ðîçòðàòè êîøò³â ñóáâåíö³¿ ó ñôåð³

áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã (ñò. 191
ÊÊ Óêðà¿íè – 2 êðèì³íàëüíèõ ïðîâàäæåííÿ), ñëóæáîâîãî ï³äðîáëåííÿ (ñò. 366 ÊÊ
Óêðà¿íè – 2), çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì (ñò. 364 ÊÊ Óêðà¿íè – 1),
íåö³ëüîâîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â (ñò. 210 ÊÊ Óêðà¿íè – 1).

Ó õîä³ äåðæàâíèõ çàêóï³âåëü ñïîñòåð³ãàþòüñÿ é âèïàäêè øàõðàéñòâà –
íåîá´ðóíòîâàíîãî çàíèæåííÿ ïîêàçíèê³â âàðòîñò³ ðîá³ò òà ïîñëóã, ùî çàêóïîâóâàëèñü
÷åðåç ñèñòåìó Prozorro. Íàìàãàþ÷èñü ñòàòè ïåðåìîæöåì òåíäåðó, ó÷àñíèê òîðã³â
ñâ³äîìî çàíèæóº âàðò³ñòü ïîñëóã, ùî ìàº íàñë³äêîì íèçüêó ÿê³ñòü ðåìîíò³â òà
ñïîíóêàº äî ïåâíèõ “äîìîâëåíîñòåé” ³ç çàìîâíèêîì. Ðàçîì ç òèì, ó ªâðîïåéñüêîìó
Ñîþç³ ïðè çàêóï³âë³ ðîá³ò òà ïîñëóã ìîæëèâ³ñòü ïðèñóäæåííÿ êîíòðàêòó, áàçóþ÷èñü
ò³ëüêè íà íàéíèæ÷³é ïðîïîçèö³¿, íå çàñòîñîâóºòüñÿ.

Ïðè öüîìó äî îñíîâíèõ ôîðì çàâîëîä³ííÿ áþäæåòíèìè êîøòàìè ó ñôåð³
áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã íàëåæèòü:

• âèêîðèñòàííÿ åêîíîì³÷íî íåîá´ðóíòîâàíèõ òåõíîëîã³é äîðîæí³õ ðîá³ò
(çîêðåìà, “ÿìêîâîãî” ðåìîíòó);

• ïîðóøåííÿ íîðìàòèâíèõ âèìîã ùîäî ïðîâåäåííÿ äîðîæí³õ ðîá³ò òîùî;
• âèêîðèñòàííÿ çàâ³äîìî íåïðàâäèâèõ àáî ï³äðîáëåíèõ îô³ö³éíèõ äîêóìåíò³â

ç ìåòîþ çàâîëîä³ííÿ áþäæåòíèìè êîøòàìè.
Íà îñîáëèâó óâàãó çàñëóãîâóº òàêèé âèä ðåìîíòíèõ ðîá³ò íà äîðîãàõ ÿê ïîòî÷íèé

äð³áíèé ðåìîíò àáî òàê çâàíèé “ÿìêîâèé” ðåìîíò, âèêîíàííÿ ÿêîãî ñòâîðþº çíà-
÷í³ êîðóïö³éí³ ðèçèêè â äîðîæíüîìó ãîñïîäàðñòâ³ ïðè âèêîíàíí³ áþäæåò³â çà âè-
äàòêàìè. Òðàäèö³éíî “ÿìêîâ³” ðåìîíòè çàñòîñîâóâàëèñü äëÿ çäåøåâëåííÿ äîðîæí³õ
ðîá³ò òà çá³ëüøåííÿ îáñÿãó ïëàíîâèõ ïîêàçíèê³â. Îäíàê íà ñó÷àñíîìó åòàï³
â³äíîâëåííÿ òðàíñïîðòíî¿ ³íôðàñòðóêòóðè â³ä ö³º¿ òåõíîëîã³¿ íå â³äìîâëÿþòüñÿ,
çâàæàþ÷è íà â³äñóòí³ñòü ä³ºâîãî ìåõàí³çìó êîíòðîëþ çà öèì âèäîì ðîá³ò, ùî
ñòâîðþº ñïðèÿòëèâå ñåðåäîâèùå äëÿ â÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Ó ö³ëîìó, â Óêðà¿í³ ñïîñòåð³ãàºòüñÿ ñïðÿìîâàí³ñòü â³äïîâ³äàëüíèõ ñóá’ºêò³â
ùîäî ïðîâåäåííÿ ðåìîíòó äîð³ã íà çä³éñíåííÿ, ó ïåðøó ÷åðãó, ïîòî÷íîãî (ñåðåäíüîãî
òà äð³áíîãî) ðåìîíò³â, ð³äøå – íà ïðîâåäåííÿ êàï³òàëüíîãî ðåìîíòó, ðåêîíñòðóêö³¿
òà âêðàé ð³äêî íà áóä³âíèöòâî íîâèõ àâòîìîá³ëüíèõ äîð³ã.

Ó ñâîþ ÷åðãó, äîäàòêîâ³ ôîðìè íåçàêîííîãî âèêîðèñòàííÿ áþäæåòíèõ êîøò³â
ó ñôåð³ áóä³âíèöòâà, ðåêîíñòðóêö³¿, ðåìîíòó òà óòðèìàííÿ àâòîìîá³ëüíèõ äîð³ã
ïîâ’ÿçàí³ â îñíîâíîìó ç áåçêîíòðîëüí³ñòþ åòàï³â ðóõó êîøò³â, ùî ïðîÿâëÿºòüñÿ
â ñëàáêîìó ÷è íåíàëåæíîìó êîíòðîëþ çà çàêîíí³ñòþ âèêîðèñòàííÿ áþäæåòíèõ
êîøò³â ç áîêó óïîâíîâàæåíèõ îñ³á ðîçïîðÿäíèê³â, îäåðæóâà÷³â òà îðãàí³â êîíòðîëþ.

Ñêëàäí³ñòü êîíòðîëþ çà áóä³âíèöòâîì òà ðåìîíòîì àâòîìîá³ëüíèõ äîð³ã
çäåá³ëüøîãî âèõîäèòü ç òîãî, ùî çíà÷íà ê³ëüê³ñòü ðîá³ò, ïîâ’ÿçàíèõ ç òàêèì áóä³â-
íèöòâîì àáî ðåìîíòîì, íîñÿòü çàìàñêîâàíèé õàðàêòåð, ùî óíåìîæëèâëþº âèÿâèòè
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äîïóùåíí³ çëîâæèâàííÿ ï³ä ÷àñ âèêîíàííÿ òàêèõ ðîá³ò áåç ïðîâåäåííÿ åêñïåðòíîãî
äîñë³äæåííÿ âèêîðèñòàíèõ ìàòåð³àë³â àáî äîäåðæàííÿ âèìîã ïðîåêòíî-êîøòîðèñíî¿
äîêóìåíòàö³¿. ßê ñâ³ä÷èòü ïðàêòèêà, áåç íàÿâíîñò³ äîñòàòíüî¿ ³íôîðìàö³¿, îäåðæàíî¿
â óñòàíîâëåíîìó çàêîíîì ïîðÿäêó, íåìîæëèâî âèÿâèòè äîïóùåí³ â ïðîöåñ³ áóä³â-
íèöòâà çëîâæèâàííÿ.

Êð³ì òîãî, íà îêðåìó óâàãó ç áîêó ïðàâîîõîðîííèõ îðãàí³â ïîòðåáóþòü êîðóï-
ö³éí³ ñõåìè ì³æ çàìîâíèêîì ðåìîíòíèõ ðîá³ò òà ï³äðÿäíèêàìè. Âèÿâèòè çàçíà÷åí³
çëîâæèâàííÿ ìàéæå íåìîæëèâî áåç âèêîðèñòàííÿ êîìïëåêñó çàõîä³â îïåðàòèâíî-
ðîçøóêîâî¿ ä³ÿëüíîñò³.

Òàêèì ÷èíîì, íà ñüîãîäí³ íå ðîçðîáëåíî ä³ºâèõ ìåõàí³çì³â ïðîòèä³¿ òàêîãî
ðîäó çëî÷èíí³é ä³ÿëüíîñò³, ùî áåçïåðå÷íî âïëèâàº íà ð³âåíü âèÿâëåííÿ òàêèõ
çëî÷èí³â, à òàêîæ íà ÿê³ñòü ¿õ ðîçñë³äóâàííÿ. Ó çâ’ÿçêó ç öèì, âèíÿòêîâî âàæëèâîãî
çíà÷åííÿ íàáóâàº óäîñêîíàëåííÿ îðãàí³çàö³éíî-òàêòè÷íèõ çàõîä³â ç ïðîòèä³¿
çëî÷èíàì, ïîâ’ÿçàíèì ³ç ðîçêðàäàííÿì áþäæåòíèõ êîøò³â ï³ä ÷àñ áóä³âíèöòâà,
ðåìîíòó òà åêñïëóàòàö³¿ àâòîìîá³ëüíèõ äîð³ã.
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TYPES AND METHODS OF COMMITTING CRIMES AND OTHER
OFFENSES IN THE CONSTRUCTION, RECONSTRUCTION, REPAIR

AND MAINTENANCE OF HIGHWAYS

The article examines the types of crimes and other offenses committed during
the construction, reconstruction, repair and maintenance of highways. The author
describes the specifics of criminal activity in the field of construction, reconstruction,
repair and maintenance of highways.

The paper presents the classification of crimes committed during the construction,
reconstruction, repair and maintenance of highways. The author also determines that
the most common illegal phenomena in this area are bribery (kickbacks “vidkaty”)
and theft of funds during the construction of highways through non-compliance with
technology and, accordingly, overstating the cost of work. In this regard, proposed to
consider the features of these crimes. As a result, the author attributed the following
to the main criminal schemes implemented in the sphere of construction, reconstruction,
repair and maintenance of highways: overpricing; manipulation of tender documents
and the procurement process; creation of artificial accounts payable, the use of firms
with signs of fictitiousness.

The article also notes typical offenses in the course of public procurement when
performing construction and repair work in the field of road facilities. In particular,
the author defines such most common offenses in this category as non-compliance
with state building codes and industry standards, illegal use of subvention funds, a
significant excess of average prices for building materials, non-compliance with the
technology of repair work, quasi-works on the current average repair of roads, non-
compliance with the standard for road maintenance.

That said, the author notes  that crimes against property prevail in the area
under study, namely, misappropriation, embezzlement or seizure of another’s property
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obtain by abuse of an official by his official position (Art. 191 of the Criminal Code
of Ukraine).

The main findings of this study, set out in the article, are the allotment of the
main forms of taking possession of budgetary funds in the area of construction,
reconstruction, repair and maintenance of roads, which the author refers to the use of
economically unjustified road works technologies (in particular, “patching”), violation
of regulatory requirements for road works, the use of deliberately false or forged
official documents close in the target to seize budget funds.

Finally, in the article, the author concludes that it is extremely important to
improve organizational and tactical measures to counter crimes related to embezzlement
of budgetary funds during the construction, repair and operation of highways.

Keywords: construction, reconstruction, repair and maintenance of highways,
road facilities, corruption risks, budget funds.

Îòðèìàíî 01.12.2021
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ÊÐÈÌ²ÍÎËÎÃ²×ÍÀ ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ
ÄÈÒÈÍÈ-ÊÐÈÂÄÍÈÊÀ

Ó ñòàòò³ äîñë³äæóþòüñÿ îêðåì³ êðèì³íîëîã³÷í³ îçíàêè òà õàðàêòåðí³ ðèñè
äèòèíè-êðèâäíèêà, àêöåíòîâàíî óâàãó íà ïðè÷èíàõ ôîðìóâàííÿ íàñèëüíèöüêî¿
ïîâåä³íêè, ïåðåðàõîâàí³ ïåäàãîã³÷í³ òà ïñèõîëîã³÷í³ ñêëàäîâ³ êðèì³íîëîã³÷íî¿
õàðàêòåðèñòèêè äèòèíè-êðèâäíèêà. Äîâîäèòüñÿ, ùî ñüîãîäí³ äîìàøíº íàñèëüñòâî
º íàéàêòóàëüí³øîþ çàãàëüíîñâ³òîâîþ ïðîáëåìîþ. Íàãîëîøóºòüñÿ íà íåîáõ³äíîñò³
íàëàãîäæåííÿ ïñèõîêîðåêö³éíî¿ ðîáîòè ç ä³òüìè-æåðòâàìè äîìàøíüîãî íàñèëüñòâà,
îñê³ëüêè ñàìå âîíè ÷àñòî â ìàéáóòíüîìó ñòàþòü ä³òüìè-êðèâäíèêàìè.

Êëþ÷îâ³ ñëîâà: àãðåñ³ÿ, äåâ³àíòíà ïîâåä³íêà, äèòèíà-êðèâäíèê, äîìàøíº
íàñèëüñòâî, íåïîâíîë³òí³, ï³äë³òêè, ñ³ì’ÿ.

Ðîçãëÿäàþ÷è êðèì³íîëîã³÷íó õàðàêòåðèñòèêó ä³òåé, ÿê³ â÷èíÿþòü äîìàøíº
íàñèëüñòâî, ñë³ä äîñë³äèòè ïðè÷èíè òà óìîâè, ùî ñïðèÿþòü öüîìó ÿâèùó. Íåîá-
õ³äí³ñòü âèâ÷åííÿ äåòåðì³íàíò íàñèëüñòâà, àãðåñ³¿ â äèòÿ÷îìó òà ï³äë³òêîâîìó
â³ö³ îáóìîâëþºòüñÿ òèì, ùî ¿¿ óêîð³íåííÿ íà ðàíí³õ åòàïàõ ñîö³àë³çàö³¿ äèòèíè
ìîæå ïðèçâåñòè äî íèçêè íåáåçïå÷íèõ íàñë³äê³â, â³ä àêàäåì³÷íî¿ íåóñï³øíîñò³ òà
ïðîãóë³â çàíÿòü äî êðèì³íàë³çàö³¿ ïîâåä³íêè ó äîðîñëîìó â³ö³, ïñèõ³÷íèõ ðîçëàä³â
òà íàâ³òü ñàìîãóáñòâà.

Àãðåñèâí³ñòü äèòèíè – öå ïðîáëåìà, ÿêà íà ñüîãîäí³ ïðèòàìàííà áàãàòüîì
ñ³ì’ÿì. Ïîøèðåí³ñòü äåâ³àíòíî¿, íàñèëüíèöüêî¿ ïîâåä³íêè ñåðåä íåïîâíîë³òí³õ
çàëåæèòü â³ä ñòàíó îñíîâíèõ åëåìåíò³â ñîö³óìó, õàðàêòåðó ¿õíüîãî ðîçâèòêó. Äè-
íàì³÷íèé ³ ãàðìîí³÷íèé ðîçâèòîê óñ³õ îñíîâíèõ åëåìåíò³â, ùî õàðàêòåðèçóþòü
ñóñï³ëüñòâî, ñïðèÿº çíèæåííþ ð³âíÿ òàêî¿ ïîâåä³íêè, òîáòî ìàº àíòèêðèì³íîãåííèé
õàðàêòåð ³, íàâïàêè, ñòàãíàö³ÿ, óïîâ³ëüíåííÿ ³ äèñïðîïîðö³¿ â ¿õíüîìó ðîçâèòêó
ñïðèÿþòü ïîøèðåííþ íàñèëüñòâà.

Äîñë³äæåííþ ïðîòèä³¿ òà çàïîá³ãàííÿ äîìàøíüîìó íàñèëüñòâó, õàðàêòåðèñòèö³
îñîáè êðèâäíèêà ïðèñâÿ÷óâàëè ñâî¿ ðîáîòè â³ò÷èçíÿí³ òà çàðóá³æí³ â÷åí³. Çîêðåìà,
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Ì. Àê³ìîâ, Î. Áàíäóðêà, Ï. Á³ëåíêî, À. Áëàãà, À. Ãàëàé, Á. Ãîëîâê³í, Ë. Ãîëîâêî,
Ã. Ãîðáîâà, Î. Êîëîìîºöü, Â. Ìóðàíîâà, Ì. Ïàøêîâñüêà òà áàãàòî ³íøèõ. Íåçâà-
æàþ÷è íà âåëèêó ê³ëüê³ñòü äîñë³äæåíü ç ö³º¿ òåìàòèêè, ñë³ä âêàçàòè íà ìàëî÷è-
ñåëüí³ñòü ðîá³ò, ïðèñâÿ÷åíèõ êðèì³íîëîã³÷í³é õàðàêòåðèñòèö³ äèòèíè-êðèâäíèêà.
Ðîçâ’ÿçàííþ ö³º¿ ïðîáëåìè ïðèñâÿ÷åíà íàøà ñòàòòÿ.

Ùîðîêó, çà äàíèìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, âèÿâëÿºòüñÿ ïåâíà ê³ëü-
ê³ñòü ñ³ìåé, ó ÿêèõ çàñòîñîâóºòüñÿ íàñèëüñòâî äî ÷ëåí³â ðîäèíè, çîêðåìà, ó 2016 ð.
¿õ ê³ëüê³ñòü ñêëàëà 45514, ó 2017 ð. – 40189, ó 2018 ð. – 45491, 2019 ð. – 45385,
2020 ð. – 59715 ñ³ìåé [1]. Ñåðåä íèõ âèÿâëåíî íåïîâíîë³òí³õ îñ³á ó â³ö³ â³ä 16 äî
18 ðîê³â, ÿê³ â÷èíèëè àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, ïåðåäáà÷åí³ ñò. 173-2
ÊÓïÀÏ: ó 2016 ð. – 246, 2017 ð. – 200, 2018 ð. – 118, 2019 ð. – 180, 2020 ð. – 310
îñ³á [1]. Çà îñòàíí³ ðîêè ñïîñòåð³ãàºòüñÿ ñóòòºâå çðîñòàííÿ ê³ëüêîñò³ òàêèõ îñ³á,
îñîáëèâî ó 2020 ð. Çá³ëüøåííÿ ôàêò³â äîìàøíüîãî íàñèëüñòâà â Óêðà¿í³ ðàçîì ç
³íøèìè ïðè÷èíàìè íàïåâíå ïîâ’ÿçàíå ³ç êàðàíòèííèìè îáìåæåííÿìè, ââåäåííÿì
ëîêäàóíó íàâåñí³ ìèíóëîãî ðîêó, à òàêîæ ïî÷àòêîì ðîáîòè “ãàðÿ÷î¿ ë³í³¿” äëÿ
îñ³á, ïîñòðàæäàëèõ â³ä äîìàøíüîãî íàñèëüñòâà (ñåðâ³ñ º ö³ëîäîáîâî äîñòóïíèì ³ç
ëþòîãî 2020 ðîêó). Îäíî÷àñíî, ÿê âèäíî ³ç çàçíà÷åíî¿ âèùå ñòàòèñòèêè, ê³ëüê³ñòü
âèÿâëåíèõ ä³òåé-êðèâäíèê³â íåâåëèêà, îñê³ëüêè çäåá³ëüøîãî ôàêòè â÷èíåííÿ
íèìè íàñèëüñòâà â ñ³ì’¿ çàëèøàþòüñÿ ëàòåíòíèìè, ïðî ùî çàçíà÷àþòü ÿê ôàõ³âö³
(êðèì³íîëîãè, ïîë³öåéñüê³ òà ³í.), òàê ³ æåðòâè íàñèëüñòâà, ÿê³ ç³çíàþòüñÿ, ùî ÷à-
ñòî ïðî òàê³ ôàêòè íå ïîâ³äîìëÿþòü. Çîêðåìà, îäí³ºþ ç ïðè÷èí, ÷îìó íå çâåðòàþòü-
ñÿ äîðîñë³ ÷ëåíè ñ³ì’¿ äî ïðàâîîõîðîííèõ îðãàí³â, º â³ä÷óòòÿì ñîðîìó ïåðåä ñóñ-
ï³ëüñòâîì, âèçíàííÿ âëàñíî¿ íåñïðîìîæíîñò³ òà áåçïîðàäíîñò³ ÿê áàòüê³â òîùî.
×àñòî íàìàãàííÿ ç áîêó áàòüê³â âïëèíóòè, “â³äêîðèãóâàòè” ïîâåä³íêó íåïîâíîë³ò-
íüîãî êðèâäíèêà ïðèçâîäèòü äî íàñèëüñòâà, àëå âæå ç áîêó áàòüê³â.

Ùîðîêó âèÿâëÿºòüñÿ á³ëüøå 20 òèñÿ÷ ñ³ìåé, ó ÿêèõ áàòüêè íåãàòèâíî âïëè-
âàëè íà âèõîâàííÿ ä³òåé ³ â÷èíÿëè äîìàøíº íàñèëüñòâî. Ó òàáë. 1 ïîêàçàíà ê³ëü-
ê³ñòü ñêëàäåíèõ ïðàö³âíèêàìè Íàöïîë³ö³¿ ïðîòîêîë³â â³äïîâ³äíî äî ñò. 184 ÊÓïÀÏ
çà íåâèêîíàííÿ áàòüêàìè àáî îñîáàìè, ùî ¿õ çàì³íþþòü, áàòüê³âñüêèõ îáîâ’ÿçê³â
ùîäî âèõîâàííÿ ä³òåé.

Òàáëèöÿ 1

Ê³ëüê³ñòü ïðîòîêîë³â, ñêëàäåíèõ ïðàö³âíèêàìè Íàöïîë³ö³¿
â³äïîâ³äíî äî ñò. 184 ÊÓïÀÏ

Рік Кількість протоколів Повторно Частка, % 
2016 28201 3388 12 
2017 19786 4810 24 
2018 20121 6841 34 
2019 38544 3823 10 
2020 36953 2933 8 

ßê âèäíî ç òàáëèö³, ê³ëüê³ñòü ñêëàäåíèõ ïðîòîêîë³â (òîáòî ê³ëüê³ñòü ïðèòÿã-
íóòèõ äî â³äïîâ³äàëüíîñò³ îñ³á) çà îñòàíí³ òðè ðîêè ìàº òåíäåíö³þ äî çá³ëüøåííÿ.
Îäíî÷àñíî íåîáõ³äíî â³äçíà÷èòè ïîçèòèâíó òåíäåíö³þ ùîäî ÷àñòêè ïðèòÿãíóòèõ
ïîâòîðíî äî â³äïîâ³äàëüíîñò³ îñ³á, ÿêà ó ê³ëüêà ðàç³â çìåíøèëàñü ³ â ïîïåðåäíüîìó
ðîö³ ñêëàëà ëèøå 8%.
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Îòæå, âèõîäÿ÷è ç îô³ö³éíèõ ñòàòèñòè÷íèõ äàíèõ, ê³ëüê³ñòü ôàêò³â ó÷èíåííÿ
äîìàøíüîãî íàñèëüñòâà ÿê äîðîñëèìè, òàê ³ ä³òüìè çðîñòàº. Âîäíî÷àñ ìîí³òîðèíã
âèïàäê³â ó÷èíåííÿ òÿæêèõ çëî÷èí³â, ïîâ’ÿçàíèõ ³ç äîìàøí³ì íàñèëüñòâîì, íå-
ïîâíîë³òí³ìè ùîäî ÷ëåí³â ðîäèíè (ó 2016 ð. âèÿâëåíî 4 íåïîâíîë³òí³ îñîáè, ÿê³
â÷èíèëè òàê³ çëî÷èíè, ó 2020 ð. – 7), à òàêîæ ³íø³ äîñë³äæåííÿ ïñèõîëîã³â, êðèì³íî-
ëîã³â äàþòü ï³äñòàâó çðîáèòè âèñíîâîê, ùî ó 90% âèïàäê³â öå º â³äïîâ³äíîþ ðåàê-
ö³ºþ íà äîìàøíº íàñèëüñòâî áåçïîñåðåäíüî äî ñàìèõ ï³äë³òê³â. Äëÿ ïîð³âíÿííÿ,
ó 2016 ð. ê³ëüê³ñòü íåïîâíîë³òí³õ æåðòâ êðèì³íàëüíèõ ïðàâîïîðóøåíü, ïîâ’ÿçàíèõ
³ç íàñèëüñòâîì ó ñ³ì’¿, ñêëàëà 98 îñ³á, ó 2020 ð. ¿õ ê³ëüê³ñòü çá³ëüøèëàñü äî 128
îñ³á.

Ðåçóëüòàòè ìîí³òîðèíãó çàÿâ ãðîìàäÿí, ÿê³ çâåðòàëèñü äî îðãàí³â Íàöïîë³ö³¿
ç ïðèâîäó íåïîâíîë³òí³õ ïðàâîïîðóøíèê³â, â³ä 10 äî 15 % ì³ñòèëè ôàêòè â÷èíåííÿ
ï³äë³òêàìè íàñèëüñòâà ñòîñîâíî äî ³íøèõ ÷ëåí³â ñ³ì’¿, àëå íå ³äåíòèô³êó-âàëèñü
ñàìèìè çàÿâíèêàìè ÿê äîìàøíº íàñèëüñòâî. Êîæíå òàêå çâåðíåííÿ ì³ñòèëî â
ñîá³ ïðîõàííÿ âæèòè ïåâíèõ çàõîä³â, ÿêîñü âïëèíóòè íà ï³äë³òêà, éîãî ïîâåä³íêó
[2].

Îäíèì ³ç çàõîä³â çàïîá³ãàííÿ ïðîòèïðàâí³é ïîâåä³íö³ ä³òåé º ïîñòàíîâêà íà
ïðîô³ëàêòè÷íèé îáë³ê. Òàêèì ÷èíîì, íà ïðîô³ëàêòè÷íîìó îáë³êó îñ³á, ñõèëüíèõ
äî â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà, ó 2016 ð. ïåðåáóâàëî íà ê³íåöü çâ³òíîãî ïå-
ð³îäó 98 íåïîâíîë³òí³õ îñ³á, ó 2017 ð. – 100, 2018 ð. – 73, 2019 ð. – 78, 2020 ð. –
240 îñ³á [1]. ßê áà÷èìî, çà îñòàíí³é ð³ê ê³ëüê³ñòü îáë³êîâàíèõ ä³òåé çá³ëüøèëàñü
á³ëüøå, í³æ óòðè÷³, ùî ñâ³ä÷èòü ïðî àêòèâíó ðîáîòó ç áîêó îñíîâíîãî ñóá’ºêòà
ïðîô³ëàêòèêè ïðîòèïðàâíî¿ ïîâåä³íêè ä³òåé – ï³äðîçä³ë³â þâåíàëüíî¿ ïðåâåíö³¿
Íàöïîë³ö³¿.  

Òàêîæ ç ìåòîþ çàïîá³ãàííÿ äîìàøíüîìó íàñèëüñòâó ç áîêó ä³òåé-êðèâäíèê³â
áóëî âèíåñåíî îô³ö³éíå ïîïåðåäæåííÿ ïðî íåïðèïóñòèì³ñòü ó÷èíåííÿ äîìàøíüîãî
íàñèëüñòâà ó 2016 – 205 òà 2 òåðì³íîâ³ çàáîðîíí³ ïðèïèñè ï³ñëÿ îòðèìàííÿ òàêîãî
ïîïåðåäæåííÿ; ó 2017 ð. – 117 òà 4 òåðì³íîâ³ çàáîðîíí³ ïðèïèñè; òîä³ ÿê óæå â
2020 ð. òàêèõ òåðì³íîâèõ çàáîðîííèõ ïðèïèñ³â ñòîñîâíî ä³òåé-êðèâäíèê³â áóëî
âèíåñåíî 36.

Ó÷èíåííÿ äîìàøíüîãî íàñèëüñòâà ä³òüìè â êîíòåêñò³ ñîö³àëüíî-ïåäàãîã³÷íî¿
ïðîáëåìè íåîáõ³äíî ðîçãëÿäàòè ó âçàºìîä³¿ ç ³íøèìè ñêëàäîâèìè äåâ³àíòíî¿
ïîâåä³íêè ñó÷àñíèõ ä³òåé òà ìîëîä³. Íàéá³ëüøèì ôàêòîðîì ðèçèêó âèíèêíåííÿ
íàñèëüñòâà ç áîêó ÷îëîâ³êà â ðîäèí³ º ïñèõîëîã³÷íà òðàâìà ç äèòèíñòâà, ïîâåä³íêîâ³
ïðîáëåìè òà çëîâæèâàííÿ àëêîãîëåì.

Çà ðåçóëüòàòàìè îïèòóâàííÿ ó÷í³âñüêî¿ ìîëîä³ â Óêðà¿í³, ïðîâåäåíîãî ó
2019 ð. Óêðà¿íñüêèì ³íñòèòóòîì ñîö³àëüíèõ äîñë³äæåíü ³ì. Î. ßðåìåíêà â ìåæàõ
ì³æíàðîäíîãî ïðîºêòó “Health behaviour school-aged children” (HBSC) – “Çäîðîâ’ÿ
òà ïîâåä³íêîâ³ îð³ºíòàö³¿ ó÷í³âñüêî¿ ìîëîä³ Óêðà¿íè”, ïðåäñòàâëåíî ñó÷àñí³ òåíäåíö³¿
â ïîâåä³íö³ ï³äë³òê³â ñòîñîâíî çäîðîâ’ÿ òà âïëèâ ñîö³àëüíîãî îòî÷åííÿ íà ñòàí
çäîðîâ’ÿ ó÷í³âñüêî¿ ìîëîä³. Áóëî ç’ÿñîâàíî, ùî âæèâàííÿ ñïèðòíèõ íàïî¿â º äî-
ñèòü ïîøèðåíèì ñåðåä ó÷í³â çàêëàä³â çàãàëüíî¿ ñåðåäíüî¿ îñâ³òè Óêðà¿íè. Çà äà-
íèìè äîñë³äæåííÿ 2018 ð., ó ñåðåäíüîìó 39,4 % ó÷í³â ïðèíàéìí³ îäèí ðàç ó æèòò³
âæèâàëè àëêîãîëüí³ íàïî¿ – â³ä 13,6 % ñåðåä 10-ð³÷íèõ ó÷í³â, äî 61,9 % ñåðåä 17-
ð³÷íèõ (ó 2014 ð. ìàëè äîñâ³ä óæèâàííÿ àëêîãîëþ â ñåðåäíüîìó 44,8 %) [3, ñ. 71].
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Ñë³ä çàóâàæèòè, ùî íåð³äêî áàòüêè ñâîºþ äåñòðóêòèâíîþ ïîâåä³íêîþ ñïðè÷èíÿþòü
âæèâàííÿ ï³äë³òêàìè àëêîãîëüíèõ íàïî¿â. Ï³äòâåðäæåííÿì òîãî º îô³ö³éíà ñòàòèñòèêà
îðãàí³â Íàöïîë³ö³¿ Óêðà¿íè. Çîêðåìà, ó 2016 ð. áóëî ñêëàäåíî 2353 àäì³íïðîòîêîëè çà
ñò. 180 ÊÓïÀÏ çà äîâåäåííÿ íåïîâíîë³òíüîãî äî ñòàíó ñï’ÿí³ííÿ, à âæå ó 2020 ð. çíà÷íî
ìåíøå – 1653. Îòæå, ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ äî çìåíøåííÿ òàêèõ âèïàäê³â, ùî
çá³ãàºòüñÿ ç³ çìåíøåííÿì ê³ëüêîñò³ íåïîâíîë³òí³õ, ÿê³ ìàëè äîñâ³ä óæèâàííÿ àëêîãîëþ
â³äïîâ³äíî äî çàçíà÷åíèõ âèùå ðåçóëüòàò³â îïèòóâàííÿ.

Ñåðåä ó÷í³âñüêî¿ ìîëîä³ 20,1 % ìàþòü äîñâ³ä òþòþíîêóð³ííÿ (24 % õëîïö³â
òà 16 % ä³â÷àò ïðîáóâàëè êîëè-íåáóäü êóðèòè). Íàéá³ëüøèé ñòðèáîê ó ÷àñòö³
ùîäåííèõ êóðö³â â³äáóâàºòüñÿ â 15 ðîê³â – ñåðåä 15-ð³÷íèõ õëîïö³â ùîäíÿ êóðèòü
êîæåí äåñÿòèé (10,8 %), à ñåðåä 17-ð³÷íèõ ìîëîäèõ ëþäåé öÿ öèôðà ñÿãàº âæå 21 %.
Ñåðåä ä³â÷àò â³êîì 15 ðîê³â ùîäíÿ êóðÿòü 3,9 % îïèòàíèõ, ñåðåä 17-ð³÷íèõ – 7,9 %.
Ïîâ³äîìèëè ïðî âæèâàííÿ ìàðèõóàíè óïðîäîâæ æèòòÿ â ñåðåäíüîìó 7,8 % îïèòàíèõ
(ó 2014 ð. – 8,9 %), ïðîòÿãîì îñòàíí³õ 30 äí³â – 2,7 %. Ñòàðø³ ó÷í³ á³ëüøå ñõèëü-
í³ ïîâ³äîìëÿòè, ùî âîíè âæèâàëè íàðêîòèêè. ßê ³ ó âèïàäêó ç êóð³ííÿì òà âæè-
âàííÿì àëêîãîëþ, íàéá³ëüø ð³çêèé ñòðèáîê ó âæèâàíí³ ìàðèõóàíè â³äáóâàºòüñÿ
ó â³ö³ áëèçüêî 15 ðîê³â, ïðè÷îìó ÿê ñåðåä õëîïö³â, òàê ³ ñåðåä ä³â÷àò [3, ñ. 72–73].

Ðåçóëüòàòè äîñë³äæåííÿ ñâ³ä÷àòü, ùî êóð³ííÿ òà âæèâàííÿ ïñèõîàêòèâíèõ
ðå÷îâèí, îñîáëèâî àëêîãîëþ, º ïîêè ùî äîñèòü ïîøèðåíèìè ÿâèùàìè ñåðåä ó÷-
í³âñüêî¿ ìîëîä³ â Óêðà¿í³. Íàÿâí³ äàí³ ñâ³ä÷àòü ïðî íåîáõ³äí³ñòü äîêëàäàííÿ
á³ëüøèõ çóñèëü äî ðîçâ’ÿçàííÿ ö³º¿ ïðîáëåìè, ÿê ç áîêó ïðàâîîõîðîíö³â, òàê ³ ç
áîêó îñâ³òÿí, ìåäïðàö³âíèê³â, ãðîìàäñüêîñò³ òîùî.

Ïðîâåäåíèé àíàë³ç íàóêîâî¿ ë³òåðàòóðè, à òàêîæ ñòàòèñòè÷íèõ äàíèõ Íàöïîë³ö³¿
Óêðà¿íè ùîäî ä³òåé, ÿê³ â÷èíÿþòü äîìàøíº íàñèëüñòâî é, â³äïîâ³äíî, ïåðåáóâàþòü
íà ïðîô³ëàêòè÷íèõ îáë³êàõ, ñâ³ä÷èòü, ùî çàçâè÷àé öå îñîáè ó â³ö³ 14–17 ðîê³â (83 %).
Ä³òè â òàêîìó â³ö³ íàé÷àñò³øå ï³ääàþòüñÿ äåâ³àíòí³é ïîâåä³íö³, â÷èíÿþòü àäì³í³-
ñòðàòèâí³ òà êðèì³íàëüí³ ïðàâîïîðóøåííÿ, çàëèøàþòü äîì³âêè (ó á³ëüøîñò³ âèïàä-
ê³â, êîëè ñòàþòü æåðòâàìè äîìàøíüîãî íàñèëüñòâà), ïåðåâàæíî öå õëîïö³ (84 %)
[1] (òàáë. 2).

Òàáëèöÿ 2

Ê³ëüê³ñòü îñ³á ó â³ö³ 14–17 ðîê³â, ÿê³ ïåðåáóâàþòü íà
ïðîô³ëàêòè÷íîìó îáë³êó

Рік Всього З них: 
хлопці дівчата 

2016 98 82 (84 %) 16 (16 %) 
2017 100 88(88 %) 12 (12 %) 
2018 120 97 (81 %) 23 (19 %) 
2019 78 69 (88 %) 9 (12 %) 
2020 240 188 (78 %) 52 (22 %) 

Середній показник, % 84 16 

ßê ïðàâèëî, ä³òè-êðèâäíèêè ïðîæèâàþòü ó ñîö³àëüíî äèñôóíêö³éíèõ ðîäèíàõ
(çà ð³çíèìè äàíèìè, ó “íåáëàãîïîëó÷íèõ ðîäèíàõ” ïðîæèâàþòü áëèçüêî 41 %
ä³òåé), ð³âåíü ô³çè÷íîãî çäîðîâ’ÿ ÷ëåí³â ðîäèíè – íèçüêèé, ÷àñòî íàÿâíà àëêîãîëüíà
òà/àáî íàðêîòè÷íà çàëåæí³ñòü.
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Òàêîæ ñë³ä óðàõîâóâàòè â³êîâ³ ïñèõîëîã³÷í³ îñîáëèâîñò³ ïåðåõ³äíîãî â³êó
äèòèíè-êðèâäíèêà. Âîäíî÷àñ ñïîñòåð³ãàºòüñÿ ñêëàäíå, ÷àñòî íåàäåêâàòíå îö³íþâàííÿ
ñàìîãî ñåáå ³, ÿê íàñë³äîê, ôîðìóâàííÿ “êîìïëåêñó ïðèõîâàíî¿ íåâïåâíåíîñò³”;
ñõèëüí³ñòü äî êîíôîðì³çìó; íàÿâí³ñòü çàãîñòðåíîãî “ïî÷óòòÿ ñïðàâåäëèâîñò³” ùîäî
ïîâåä³íêè îòî÷åííÿ, à òàêîæ ñïåöèô³÷íèõ ïîâåä³íêîâèõ ðåàêö³é-âèêëèê³â íà
âçàºìîä³þ ç íàâêîëèøí³ì ñåðåäîâèùåì, ùî íå â³äïîâ³äàº ¿õí³ì áàæàííÿì – óñå
öå ÷àñòî º ïðè÷èíàìè àãðåñ³¿ òà íàñèëüñòâà äî îòî÷åííÿ.

Çäåá³ëüøîãî ï³äë³òêè, ùî â÷èíÿþòü äîìàøíº íàñèëüñòâî, º âàæêîâèõîâó-
âàíèìè, ïåäàãîã³÷íî çàíåäáàíèìè, ÿê³ ïîõîäÿòü ³ç ñîö³àëüíî íåñïðîìîæíèõ äå-
ñòðóêòèâíèõ ñ³ìåé, õî÷à, òðàïëÿºòüñÿ, ³ ççîâí³ áëàãîïîëó÷íèõ. Ö³ ï³äë³òêè íåãàòèâíî
ñòàâëÿòüñÿ äî íàâ÷àííÿ é ³íøèõ ñîö³àëüíî ñõâàëüíèõ âèä³â ä³ÿëüíîñò³, áëèçüêî
21 % íå ïðàöþþòü ³ íå íàâ÷àþòüñÿ âçàãàë³. Ó á³ëüøîñò³ âèïàäê³â, òàê³ ï³äë³òêè
ñèñòåìàòè÷íî ïîðóøóþòü äèñöèïë³íó é ïðàâèëà ïîâåä³íêè, ïðîïóñêàþòü øê³ëüí³
çàíÿòòÿ, ò³êàþòü ç äîìó, ïîñò³éíî äåìîíñòðóþòü íåãàòèâí³ ìîðàëüí³ ÿêîñò³ îñîáè-
ñòîñò³ òà íåïîâàãó äî âñòàíîâëåíèõ ïðàâèë ïîâåä³íêè, òîáòî º “âàæêîâèõîâóâàíèìè”.

Äîñë³äíèêè Â. Êàùåíêî, Ã. Ìóðàøîâ, ãîâîðÿ÷è ïðî “âàæêîâèõîâóâàí³ñòü”,
íàãîëîøóâàëè, ùî ñàìå â³äñóòí³ñòü ïðàâèëüíîãî âèõîâàííÿ ïîðîäæóâàëà ïåâí³
â³äõèëåííÿ ó ðîçâèòêó äèòèíè. Âîíè âèä³ëèëè â³äïîâ³äíî äî ñâîãî ðîçóì³ííÿ
“âàæêîâèõîâóâàíîñò³” (ÿê ïåðåêðó÷óâàííÿ ñîö³àëüíèõ óñòàíîâîê îñîáèñòîñò³) –
òðè òèïè ä³òåé: íåðâîâ³ ä³òè – ïîêèíóò³ áàòüêàìè íàïðèçâîëÿùå, òðàâìîâàí³
ñîö³àëüíèì ñåðåäîâèùåì; ïåäàãîã³÷íî çàíåäáàí³ – ïîãàíî ï³äãîòîâëåí³ äî øêîëè,
íå ïðèâ÷åí³ äî ñàìîñò³éíî¿ ðîáîòè, àëå ç íîðìàëüíèì ³íòåëåêòîì; “áåçäîãëÿäí³
ä³òè” – ä³òè, ùî ìàþòü áàòüê³â, àëå æèâóòü ó âàæêîìó ñîö³àëüíîìó ñåðåäîâèù³,
äå º ïîñò³éíà ìîæëèâ³ñòü äëÿ îäåðæàííÿ ô³çè÷íî¿ òðàâìè [4, ñ. 7–8].

Îòæå, ôàêòè â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà ä³òüìè º çàêîíîì³ðíèì íà-
ñë³äêîì ïåâíèõ ïðîöåñ³â, ùî â³äáóâàþòüñÿ â ñóñï³ëüñòâ³, çîêðåìà, â îêðåì³é ðî-
äèí³.

×àñòî ïðè÷èíàìè ôîðìóâàííÿ íàñèëüíèöüêî¿ ïîâåä³íêè äèòèíè-êðèâäíèêà
º:

– çàñòîñóâàííÿ íàñèëüñòâà â ñ³ì’¿ ÿê íîðìè ïîâåä³íêè â ðîäèí³;
– äåñòðóêòèâíà ïîâåä³íêà áàòüê³â, çîêðåìà, çëîâæèâàííÿ àëêîãîëåì, íàð-

êîòèêàìè òîùî, âòÿãíåííÿ ó ïðîòèïðàâíó ïîâåä³íêó äèòèíè;
– áàæàííÿ ñõîâàòè ïðîáëåìó ³ “íå âèíîñèòè ñì³òòÿ ç äîìó”. Òîáòî íåðåàãóâàííÿ

àáî íåñâîº÷àñíå ðåàãóâàííÿ íà ïðîáëåìíó ïîâåä³íêó äèòèíè ïåðåòâîðþºòüñÿ íà
ïðîáëåìó äîìàøíüîãî íàñèëüñòâà.

Ó ÿêîñò³ ïñèõîëîã³÷íèõ îñîáëèâîñòåé äèòèíè-êðèâäíèêà íåîáõ³äíî çâåðíóòè
óâàãó íà åìîö³éíèé ñòàí òàêî¿ äèòèíè, ÿêèé õàðàêòåðèçóºòüñÿ â³äñóòí³ñòþ âíóò-
ð³øíüî¿ âïåâíåíîñò³ â ñîá³, ÿê íàñë³äîê áàæàííÿ äîâåñòè, ùî âæå ñàìîñò³éíèé,
äîðîñëèé, ñïðîìîæíèé íà â÷èíîê òîùî; â³äñóòí³ñòü âíóòð³øíüî¿ ð³âíîâàãè; ã³ïåð-
÷óòëèâ³ñòü, ùîá ¿¿ ïðèõîâàòè – ïîêàçíà ÷åðñòâ³ñòü, æîðñòîê³ñòü, íàâ³òü àãðåñèâí³ñòü;
ï³äâèùåíà åìîö³éíà çáóäëèâ³ñòü; íåâì³ííÿ, à ³íîä³ íåáàæàííÿ ñòðèìóâàòè ñåáå,
³ãíîðóâàííÿ äóìîê, ïî÷óòò³â ³íøèõ; ñëàáêî ðîçâèíåíà åìïàò³ÿ.

Ñôîðìîâàí³ñòü âîëüîâèõ ÿêîñòåé íåïîâíîë³òí³õ êðèâäíèê³â, ÿê çàçíà÷àëîñü
âèùå, çàëåæèòü çäåá³ëüøîãî â³ä çîâí³øí³õ ôàêòîð³â òà ³íäèâ³äóàëüíîãî ðîçâèòêó,
àëå ìîæíà âèä³ëèòè õàðàêòåðí³ ðèñè, âëàñòèâ³ á³ëüøîñò³ [2]:
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òåðïëÿ÷³ñòü – çäåá³ëüøîãî íà íèçüêîìó ð³âí³;
âèòðèìêà – íåðîçâèíåíà, ÷åðåç ùî íå ñôîðìîâàí³ ïðîöåñè ñàìîêîíòðîëþ,

àëå â ïîîäèíîêèõ âèïàäêàõ ìàº ì³ñöå âèñîêèé ð³âåíü (çäåá³ëüøîãî ó ä³â÷àò);
ïðèíöèïîâ³ñòü – ÷àñòî ï³äì³íþºòüñÿ ñàìèìè íåïîâíîë³òí³ìè âïåðò³ñòþ, õà-

ðàêòåðíà â³ðí³ñòü êðèì³íàëüíèì òðàäèö³ÿì (îñîáëèâî ó òèõ, õòî âæå ïåðåáóâàâ ó
êîíôë³êò³ ³ç çàêîíîì);

ñàìîñò³éí³ñòü – âèÿâëÿºòüñÿ â íåãàòèâ³çì³, íåáàæàíí³ ñëóõàòèñÿ áàòüê³â,
ïåäàãîã³â, àäì³í³ñòðàö³þ òîùî, àëå äóæå ðîçâèíóòå íàñë³äóâàííÿ îáðàíîìó ë³äåðó
ÿê ç ÷èñëà äîðîñëèõ, òàê ³ îäíîë³òê³â;

 ñì³ëèâ³ñòü òà  ð³øó÷³ñòü – ñèòóàòèâí³, åìîö³éíî çàáàðâëåí³, ðåàë³çóþòüñÿ
÷åðåç ïîñò³éíå áàæàííÿ ñàìîñòâåðäæóâàòèñÿ íàâ³òü çà ðàõóíîê ³íøèõ àáî ó
ïîð³âíÿíí³ ç ³íøèìè ô³çè÷íî ñëàáê³øèìè ëþäüìè;

 äèñöèïë³íîâàí³ñòü – íå º âíóòð³øíüîþ ïîòðåáîþ, º áàæàííÿ ïîñò³éíî “éòè
íàïåðåê³ð”, ìàº çîâí³øí³é õàðàêòåð òà çàëåæèòü â³ä çîâí³øí³õ óìîâ.

Ä³òè-êðèâäíèêè ïåðåâàæíî ìàþòü çàâèùåíó ñàìîîö³íêó (òîìó ââàæàþòü,
ùî ¿ì âñå äîçâîëåíî) ÷è ïðèõîâàíó çàíèæåíó, êîìïåíñóâàííÿ ÿêî¿ â³äáóâàºòüñÿ
÷åðåç íàñèëüñòâî; îäíî÷àñíî ñïîñòåð³ãàºòüñÿ âèêðèâëåííÿ àáî â³äñóòí³ñòü â³ðè â
áëèçüêèõ; ïåðåêëàäåííÿ ñâîº¿ ïðîâèíè íà ³íøèõ àáî êîìïåíñóâàííÿ ¿¿ çà ðàõóíîê
íàä³ëåííÿ íåãàòèâíèìè ÿêîñòÿìè ³íøèõ, øòó÷íå ïðèíèæåííÿ ¿õíüî¿ ã³äíîñò³ àáî
ðîë³ â æèòò³; îáóìîâëåí³ñòü êîëîì ñï³ëêóâàííÿ òà îáñòàâèíàìè; âíóòð³øí³é êîíô-
ë³êò ì³æ îö³íêîþ îòî÷åííÿ òà âíóòð³øíüîþ áàæàíîþ ñàìîîö³íêîþ [2].

Ùîäî ïåäàãîã³÷íî¿ ñêëàäîâî¿ õàðàêòåðèñòèêè äèòèíè-êðèâäíèêà, òî ñë³ä çà-
óâàæèòè, ùî â ï³äë³òêîâîìó â³ö³ á³îëîã³÷íèé ðîçâèòîê âèïåðåäæàº ³íòåëåêòóàëüíèé:
ñïîñòåð³ãàºòüñÿ óñâ³äîìëåííÿ âëàñíî¿ ô³çè÷íî¿ ñèëè, ñåêñóàëüíèõ ïîòðåá òîùî,
àëå ùå íå ñôîðìîâàí³ ìåõàí³çìè ¿õíüîãî êîíòðîëþ, â³äñóòí³ íàâè÷êè ïåðåäáà÷åííÿ
íàñë³äê³â íîâèõ ô³çè÷íèõ ìîæëèâîñòåé. Çäåá³ëüøîãî ä³òè-êðèâäíèêè âèõîâóþòüñÿ
â ñ³ì’ÿõ áàòüê³â ðîá³òíè÷èõ ïðîôåñ³é; íàâ÷àþòüñÿ ó çàãàëüíîîñâ³òí³õ øêîëàõ. Âè-
ïàäêè, êîëè íàâ÷àþòüñÿ â ñïåö³àë³çîâàíèõ íàâ÷àëüíèõ çàêëàäàõ, ë³öåÿõ àáî ã³ìíàç³-
ÿõ, – ïîîäèíîê³. Â³äïîâ³äíî äî ð³çíèõ äîñë³äæåíü, â³äñîòîê ä³òåé ³ç íåïîâíèõ
ñ³ìåé ñêëàäàº áëèçüêî 47–52 %, º ñîö³àëüíèìè ñèðîòàìè áëèçüêî 70 % [5, ñ. 24–
25; 6, ñ. 90]. Íàéïîøèðåí³ø³ âèïàäêè, êîëè:

– áàòüêè àáî õòîñü îäèí ³ç íèõ çëîâæèâàþòü àëêîãîëåì àáî º íàðêîçàëåæíèìè;
– íå ñï³ëêóþòüñÿ ç áàòüêàìè ÷åðåç êîíôë³êò (÷àñòî ÷åðåç ãðîø³);
– õòîñü àáî îáîº ç áàòüê³â æèâóòü ç ëþäüìè, êîòð³ íå º áàòüêîì/ìàò³ð’þ

ï³äë³òêà, ç ÿêèìè îñòàíí³é íå çíàõîäèòü ñï³ëüíî¿ ìîâó.è
Âèõîâàííÿ â ðîäèí³ ÷àñòî ́ ðóíòóºòüñÿ íà ô³çè÷íîìó ïîêàðàíí³; ìàþòü ì³ñöå

âèïàäêè íàñèëüñòâà â ðîäèí³, òîìó áàãàòî õòî ç ï³äë³òê³â íå ââàæàº ëÿïàñà ÷è
á³éêó áåç êðîâ³ ÷è âèäèìèõ óøêîäæåíü ïðîÿâîì íàñèëüñòâà; ñòàâëåííÿ äî íàâ÷àííÿ
áàéäóæå àáî ïðåçèðëèâå (“à íàâ³ùî?”); ó ðîäèí³ íå íàïîëÿãàþòü íà ñóìë³ííîìó
íàâ÷àíí³ (àáî íå ö³êàâëÿòüñÿ íàâ÷àííÿì ä³òåé, àáî ä³þòü çà ïðèíöèïîì – “îòðèìàé
àòåñòàò ³ éäè çàðîáëÿé ãðîø³”).

Ïåðåâàæíî ä³òè-êðèâäíèêè õàðàêòåðèçóþòüñÿ íèçüêèì ð³âíåì ìîðàëüíîãî
ðîçâèòêó, ñïîòâîðåíèì ñïðèéíÿòòÿì ïîíÿòü äîáðà ³ çëà; à ïîðóøåííÿ çàãàëüíî-
ïðèéíÿòèõ ïðàâèë òà íîðì ïîâåä³íêè ï³äâèùóº ¿õíþ ñàìîîö³íêó. Íåð³äêî òàê³
ä³òè ðîçãëÿäàþòü ñâî¿ ä³¿ ÿê ºäèíèé ìîæëèâèé ñïîñ³á êîìóí³êàö³¿ – ëèøå òàê
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éîãî ïî÷óþòü, áóäóòü ïîâàæàòè, áîÿòèñÿ, òîìó çäåá³ëüøîãî ôîðìóþòü ñâîº
ñï³ëêóâàííÿ ç ïîçèö³¿ ñèëè. Öèí³÷íî òà ãëóçëèâî ñòàâëÿòüñÿ äî ïîíÿòü “ñîâ³ñòü”,
“÷åñòü”, “ã³äí³ñòü”. Ó ñâîþ ÷åðãó, ïðîÿâëÿþòü ïîâàãó, â³ääàí³ñòü äî äåÿêèõ îñ³á (ó
çâ’ÿçêó ç³ ñïîòâîðåíèì ñòàâëåííÿì äî çì³ñòó öèõ êàòåãîð³é) êð³çü ïðèçìó ô³çè÷íî¿
ñèëè òà ³íòåðåñ³â ñîö³àëüíî¿ ãðóïè, äî ÿêî¿ íàëåæèòü. Âàæëèâó ðîëü ó íàñèëüíèöüê³é
ïîâåä³íö³ òàêèõ ï³äë³òê³â â³ä³ãðàþòü íàÿâí³ñòü àíòèñîö³àëüíèõ ïîãëÿä³â ³
ïåðåêîíàíü, òîëåðàíòíå ñòàâëåííÿ äî ïîðóøåíü íîðì ìîðàë³ òà çàêîíó. ßê ïðàâèëî,
âîíè ñõâàëüíî ñòàâëÿòüñÿ äî àíòèñîö³àëüíèõ ó÷èíê³â, çîêðåìà, øëÿõîì ¿õ íåé-
òðàë³çàö³¿ – çàïåðå÷åííÿ â³äïîâ³äàëüíîñò³, ì³í³ì³çàö³¿ çàïîä³ÿíî¿ øêîäè, çâèíó-
âà÷åííÿ æåðòâè òà âèïðàâäàííÿ íàñèëüíèöüêèõ ä³é.

Òàêîæ ä³òè-êðèâäíèêè çäåá³ëüøîãî ìàþòü çâóæåíèé êðóãîç³ð; á³äíèé ñëî-
âíèêîâèé çàïàñ ³ç ÷àñòèì âèêîðèñòàííÿì íåíîðìàòèâíî¿ ëåêñèêè òà æàðãîí³çì³â;
íå âì³þòü ÷³òêî âèñëîâëþâàòè ñâîþ äóìêó; ìàþòü íèçüêèé ð³âåíü çíàíü, ³íîä³ ³ç çà-
òðèìêîþ ³íòåëåêòóàëüíîãî ðîçâèòêó; íå âîëîä³þòü ìåòîäàìè òà ïðèéîìàìè ñàìî-
ñò³éíî¿ ï³çíàâàëüíî¿ ä³ÿëüíîñò³, íèçüêó ìîòèâàö³þ äî íàâ÷àííÿ. Ïîòåíö³éí³ ðîçóìîâ³
ìîæëèâîñò³ ð³çí³, àëå ñë³ä çàçíà÷èòè, ùî ï³äë³òêè, ÿê ïðàâèëî, îáèðàþòü ñîá³
äðóç³â ñåðåä îñ³á ç àíàëîã³÷íèì ð³âíåì çàãàëüíîãî ðîçâèòêó. Ó ñâîþ ÷åðãó, äî ïî-
âñÿêäåííî¿ ñèñòåìàòè÷íî¿ ïðàö³ ñòàâëÿòüñÿ ïðèíèçëèâî, àëå ìàþòü âåëèêå ïðàã-
íåííÿ ô³íàíñîâî¿ ñàìîñò³éíîñò³; íå âáà÷àþòü í³÷îãî ïîãàíîãî â îòðèìàíí³ ãðîøåé
(³íøèõ ö³ííîñòåé) ïðîòèïðàâíèì øëÿõîì (êð³ì âáèâñòâà); íå ñôîðìîâàí³ óÿâëåííÿ
ïðî ìàéáóòíþ ïðîôåñ³þ àáî ôàõ, àëå ðîá³òíè÷³ ïðîôåñ³¿ ¿õ íå ïðèâàáëþþòü
[2].

Ïðîÿâëÿþòü ñõèëüí³ñòü äî òâîð³â ìèñòåöòâà, ùî ïðîïàãóþòü íàñèëüñòâî; ó
òèõ, õòî âæå çàéìàâñÿ ïåâíèì âèäîì ìèñòåöòâà, â³äáóâàºòüñÿ çì³íà òåìàòèêè é
àêöåíò³â (íåð³äêî ó ïîêàçîâî íåãàòèâíîìó íàïðÿì³).

ßê ïðàâèëî, òàê³ ä³òè â³äâ³äóþòü øêîëó ôðàãìåíòàðíî; ìàþòü îáìåæåí³ ïî-
÷óòòÿ â³äïîâ³äàëüíîñò³ çà ñâî¿ â÷èíêè; ñïîñòåð³ãàºòüñÿ ïåðåâàãà ìàòåð³àëüíèõ ³í-
òåðåñ³â íàä äóõîâíèìè. Ä³òè-êðèâäíèêè ÷àñòî ïðèõîâóþòü ñâî¿ â÷èíêè â³ä áàòüê³â,
òîä³ ÿê õèçóþòüñÿ íèìè ïåðåä îäíîë³òêàìè. Ìàþòü ñïîòâîðåíó, âèêðèâëåíó øêàëó
îö³íþâàíü (õòî ñèëüí³øèé – òîé êðàùèé, ìàº ðàö³þ; êðàùèé òîé, õòî á³ëüøå âèï’º
àëêîãîëüíèõ íàïî¿â, øâèäøå çàë³çå íà äàõ, áåçîïëàòíî ïðî¿äå â òðàíñïîðò³, ³ãíîðóº
ïðîòèåï³äåì³÷í³ ïðàâèëà, íà ñï³ð çëàìàº ùîñü ïðèëþäíî ³ âòå÷å òîùî; ³, íàâïàêè,
ðîçïîâ³ñòè, õòî ïîáèâ, óêðàâ, ïîãðîæóâàâ, öüêóâàâ, ï³äñòàâèâ òîùî – íåøëÿõåòíî).

Îñîáëèâîþ îçíàêîþ êðèì³íîëîã³÷íî¿ õàðàêòåðèñòèêè ä³òåé-êðèâäíèê³â º
äåô³öèò ñîö³àëüíî çíà÷óùèõ íàâè÷îê, çîêðåìà: íåñôîðìîâàí³ñòü íàâè÷îê ïîâñÿê-
äåííî¿ ïðàö³, íàâ³òü ïîáóòîâî¿ (ïðèáðàòè çà ñîáîþ, ñêëàñòè ðå÷³, ïîìèòè ïîñóä,
äîïîìîãòè ïî ãîñïîäàðñòâó òîùî); â³äñóòí³ñòü çâè÷êè ïîâñÿêäåííî¿ çàéíÿòîñò³,
íåâì³ííÿ ïëàíóâàòè ñïðàâè çà ñòóïåíåì âàæëèâîñò³ àáî ïåðøî÷åðãîâîñò³ (òåðì³íî-
âîñò³), à òàêîæ îðãàí³çîâóâàòè â³ëüíèé ÷àñ; íåðîçâèíåí³ñòü àáî ïîãàíà ðîçâèíåí³ñòü
íàâè÷êè ñï³ëêóâàííÿ ÿê ïîáóòîâîãî (ïîâñÿêäåííîãî), òàê ³ âèïàäêîâîãî. Îäíî÷àñíî
ñïîñòåð³ãàºòüñÿ âèñîêèé ð³âåíü ïðèëàøòîâóâàííÿ äî çîâí³øí³õ óìîâ, îñîáëèâî
ï³ä çàãðîçîþ çàñòîñóâàííÿ ñèëè àáî ïîêàðàííÿ.

Ó ì³æîñîáèñò³ñíîìó ñï³ëêóâàíí³ ñïîñòåð³ãàºòüñÿ ï³äâèùåíà ïîòðåáà â ñï³ë-
êóâàíí³ (îçíàêà, ïðèòàìàííà áóäü-ÿêîìó ï³äë³òêó), àëå ò³ëüêè â òîìó êîëåêòèâ³,
äå º ìîæëèâ³ñòü ñàìîóòâåðäæóâàòèñÿ, äå ñâ³é ñòàòóñ ñë³ä â³äñòîÿòè, “â³äâîþâàòè”;
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ñòðèìóþ÷èé ôàêòîð – ëèøå ñèëà, òîä³ ÿê ìîðàëüí³ íîðìè íå ä³þòü àáî ïîñòóïàþòüñÿ
ó øêàë³ ö³ííîñòåé ïåðåä ñèëîþ. Òîáòî äîì³íóº áàæàííÿ âëàñíîãî ñàìîñòâåðäæåííÿ
ó áóäü-ÿêèé ñïîñ³á, íàâ³òü çà ðàõóíîê ³íøèõ ëþäåé, òîáòî ìîðàëüí³ ïðèíöèïè
íå÷³òê³, íåñò³éê³, äóæå “ãíó÷ê³” òîùî. Çàãàëüíèé äåâ³ç çàäîâîëåííÿ âëàñíèõ áàæàíü,
ïîòðåá, ³íòåðåñ³â çâîäèòüñÿ äî ïðèì³òèâíî¿ ôîðìóëè “õî÷ó – áåðó, íàâ³òü ñèëîì³öü”.
Îòæå, çà äîïîìîãîþ íàñèëüñòâà, æîðñòîêîñò³, àãðåñ³¿ ðåàë³çóºòüñÿ áàæàííÿ ñàìî-
ñòâåðäèòèñÿ, îòðèìàòè òà çáåðåãòè ïåâíèé ñòàòóñ ñåðåä îäíîë³òê³â ÷è ó ïåâí³é ñî-
ö³àëüí³é ãðóï³, â³ä÷óòè ñåáå äîðîñëèì, çäàòíèì íà â÷èíîê. Îñíîâíîþ ìîòèâàö³ºþ
íàñèëüíèöüêî¿ ïîâåä³íêè º ïðîòèä³ÿ òèì, õòî, íà äóìêó äèòèíè-êðèâäíèêà, îáìåæóº,
ïåðåøêîäæàº äîñÿãíåííþ éîãî ïîòðåá òà çàäîâîëåííþ ³íòåðåñ³â àáî íå â³ðèòü ó
éîãî äîðîñë³ñòü.

Ï³äñóìîâóþ÷è, õî÷åìî íàãîëîñèòè, ïîâåä³íêà ä³òåé – öå â³ääçåðêàëåííÿ òèõ
ïðîöåñ³â, ùî â³äáóâàþòüñÿ â ñóñï³ëüñòâ³ âçàãàë³ òà â îêðåì³é ñ³ì’¿ çîêðåìà. Îä-
íî÷àñíî ñèòóàö³ÿ ç ä³òüìè-êðèâäíèêàìè ñüîãîäí³ – öå, òàê áè ìîâèòè, “åñê³ç”
ìàéáóòíüî¿ êðèì³íîãåííî¿ ñèòóàö³¿. Òîìó äëÿ ïîë³ïøåííÿ ñèòóàö³¿, ïî-ïåðøå,
íåîáõ³äíî íàëàãîäèòè ïñèõîëîã³÷íó ðîáîòó ç ä³òüìè-æåðòâàìè äîìàøíüîãî
íàñèëüñòâà, îñê³ëüêè ñàìå âîíè ÷àñòî â ìàéáóòíüîìó ñòàþòü êðèâäíèêàìè. Öÿ
ëàíêà ðîáîòè íà ñüîãîäí³ º ñêëàäíîþ, àäæå ïîòðåáóº âèð³øåííÿ êàäðîâîãî ïèòàííÿ
ùîäî ïðàêòè÷íèõ ïñèõîëîã³â.

Äðóãîþ ñêëàäîâîþ çàïîá³ãàííÿ äîìàøíüîìó íàñèëüñòâó ç áîêó ä³òåé-êðèâä-
íèê³â º ïîñò³éíà ïðîô³ëàêòè÷íà ðîáîòà ç íåáëàãîïîëó÷íèìè ñ³ì’ÿìè, äåâ³àíòíèìè
ï³äë³òêàìè, îñîáëèâî ï³ä ÷àñ ëîêäàóí³â, êîëè âèõîâíà ðîáîòà â øêîëàõ çâåäåíà
íàí³âåöü.
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CRIMINOLOGICAL CHARACTERISTICS OF THE CHILD-OFFENDER

Against the background of the crisis that has affected almost all spheres of life
in modern society, the institution of the family is also under destructive effects, as a
result of which the closest people often become a source of danger for each other.
Today, the problem of domestic violence is exacerbated by the current COVID-19
pandemic, the introduction of a lockdown in many countries, in which the victim is
forced to spend a lot of time with his perpetrator in the same room. The facts of
aggression, cruelty and violence of children are especially dangerous. The purpose of
research article is to compile a criminological description of child abusers. The study
examines the factors that most often contribute to the formation of aggressive behavior
of the child abuser. It is emphasized that the phenomenon of domestic violence
committed by children should not be considered as a separate socio-pedagogical
problem, but in an interaction with other components of deviant behavior of modern
children. An analysis of the scientific literature, as well as official statistics on
children who commit domestic violence, found that the vast majority were adolescents
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between the ages of 14 and 17. Such children usually come from families where the
parents lead a destructive lifestyle, abuse alcohol or drugs, and violence is considered
the norm in the family. The authors note that in most cases the facts of domestic
violence by children remain dormant because the victims do not turn to law enforcement
agencies.

It has been emphasized that with the help of violence, cruelty, aggression the
desire to assert oneself, gain and maintain a certain status among peers or in a certain
social group, to feel like an adult capable of action is realized. The main motivation
for violent behavior is counteraction to those who, in the opinion of the child abuser,
limit, hinder the achievement of his needs and interests or do not believe in his
adulthood.

It has been concluded that the behavior of children is a reflection of the
processes that take place in society in general and in the individual family in particular.
Therefore, to improve the situation, it has been suggested to establish psychological
work with child victims of domestic violence, as they are often the perpetrators in the
future.

Keywords: aggression, deviant behavior, child abuser, domestic violence, minors,
adolescents, family.
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ÓÄÊ 343.9:343.226

Îöåë Âàëåíòèíà Âàñèë³âíà,
íàóêîâèé ñï³âðîá³òíèê ÄÍÄ²

ÌÂÑ Óêðà¿íè, ì. Êè¿â, Óêðà¿íà
ORCID ID 0000-0002-7708-1086

ÊÐÈÌ²ÍÎËÎÃ²×ÍÀ ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ ÂÈÏÀÄÊ²Â
ÄÎÌÀØÍÜÎÃÎ ÍÀÑÈËÜÑÒÂÀ (ÑÒ. 126-1 ÊÊ) Â ÓÊÐÀ¯Í²1

Ó ñòàòò³ ïðåäñòàâëåíî ðåçóëüòàòè àíàë³çó ð³øåíü (âèðîê³â), óõâàëåíèõ ó
2019–2020 ðð. ñóäàìè ïåðøî¿ ³íñòàíö³¿ â ðåã³îíàõ Óêðà¿íè çà äîìàøíº íàñèëüñòâî
(ñò. 126-1 ÊÊ), ïîäàíî ïåâíó êðèì³íîëîã³÷íó õàðàêòåðèñòèêó îñ³á-êðèâäíèê³â ³
æåðòâ äîìàøíüîãî íàñèëüñòâà. Çðîáëåíî âèñíîâîê, ùî ä³òè, ñèñòåìàòè÷íî ñïîñòå-
ð³ãàþ÷è çà àêòàìè íàñèëüñòâà ÷è ñòàþ÷è æåðòâàìè äîìàøíüîãî íàñèëüñòâà,
â³ä÷óâàþòü ïîñò³éíèé ïñèõîëîã³÷íèé äèñêîìôîðò òîùî, ó íèõ ç’ÿâëÿºòüñÿ áàæàííÿ
ìåíøå ïåðåáóâàòè â ñ³ì’¿, ùî øòîâõàº ¿õ íà âóëèöþ â ñóìí³âí³ êîìïàí³¿, äî âæèâàííÿ
íàðêîòè÷íèõ ðå÷îâèí ÷è àëêîãîëþ, ÿê íàñë³äîê, – âîíè ðèçèêóþòü ïîâòîðèòè
â÷èíêè ñâî¿õ áàòüê³â ³ ñòàòè äîìàøí³ìè íàñèëüíèêàìè.

Êëþ÷îâ³ ñëîâà: äîìàøíº íàñèëüñòâî, îñîáà-êðèâäíèê, ïîòåðï³ëèé â³ä  äîìàø-
íüîãî íàñèëüñòâà, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, êðèì³íàëüíà ñïðàâà, ñóäîâå ð³øåííÿ.

Çàçíà÷èìî, ùî 270 îñ³á ³ç 1188, ÿê³ â÷èíèëè â 2019–2020 ðð. ñ³ìåéíå íàñèëüñòâî,
ìàþòü ìàëîë³òí³õ/íåïîâíîë³òí³õ ä³òåé. 134 îñîáè ìàþòü îäíó äèòèíó, 72 – 2 ä³-
òåé, 35 – 3 ä³òåé, 15 – 4 ä³òåé, 7 – 5 ä³òåé, 4 – 6 ä³òåé, 1 îñîáà – 7 ä³òåé òà 2 îñîáè –
ïî 8 ä³òåé. Ä³òè, ÿê ³ ³íø³ äîðîñë³-ïîòåðï³ë³, òàê ñàìî ñòðàæäàþòü â³ä äîìàøíüî¿
àãðåñ³¿: ìîæóòü ñèñòåìàòè÷íî ñïîñòåð³ãàòè çà àêòàìè íàñèëüñòâà òà/àáî âèñòóïàòè
æåðòâàìè íàñèëüñòâà. Òàê³ ä³òè â³ä÷óâàþòü ïîñò³éíèé ïñèõîëîã³÷íèé äèñêîìôîðò:
ó íèõ ç’ÿâëÿþòüñÿ ñòðàõè, ôîá³¿, äåïðåñ³¿; âîíè â³ä÷óâàþòü íåâïåâíåí³ñòü ó ñîá³,
áåçíàä³éí³ñòü, ïðîâèíó ÷è áàæàííÿ ïîìñòè; âòðà÷àþòü ïî÷óòòÿ ñàìîïîâàãè; áàæàííÿ
ìåíøå ÷àñó ïåðåáóâàòè â ñ³ì’¿ øòîâõàº ¿õ íà âóëèöþ â ñóìí³âí³ êîìïàí³¿, äî âæè-
âàííÿ íàðêîòè÷íèõ ðå÷îâèí ÷è àëêîãîëþ òîùî. Òîìó ââàæàºìî çà íåîáõ³äíå âè-
çíàâàòè äèòèíó, ÿêà ñòàëà ñâ³äêîì íàñèëüñòâà â ñ³ì’¿, æåðòâîþ äîìàøíüîãî íàñèëü-
ñòâà. Ïðè öüîìó âîíà ïîâèííà ìàòè ïðàâî íà âñ³ â³äïîâ³äí³ ñîö³àëüí³, ìåäè÷í³,
ïñèõîëîã³÷í³ òà ïðàâîâ³ ïîñëóãè.

Ðîçãëÿíåìî äåÿê³ êðèì³íàëüíî-ïðàâîâ³ îçíàêè, ïðèòàìàíí³ äîìàøí³ì çëî-
÷èíöÿì.

ßê áà÷èìî ³ç äàíèõ òàáë. 4, ñåðåä îñ³á-êðèâäíèê³â ÷îëîâ³÷î¿ ñòàò³ ò³, õòî
ðàí³øå ìàëè â³ä îäí³º¿ òà á³ëüøå ñóäèìîñòåé çà â÷èíåííÿ çëî÷èí³â, ó òîìó ÷èñë³
çà äîìàøíº íàñèëüñòâî, ñêëàäàþòü 352 îñîáè. Ñåðåä ðàí³øå ñóäèìèõ 14 îñ³á âæå
çàñóäæóâàëèñÿ ó 2019 ð. äî ïîêàðàííÿ çà ³íøèìè ñòàòòÿìè ðàçîì ç³ ñò. 126-1 ÊÊ
Óêðà¿íè. Ñóäèìèõ ðàí³øå ò³ëüêè çà ñò. 126-1 ÊÊ Óêðà¿íè íàðàõîâóºòüñÿ 40 îñ³á,
ç íèõ îäèí ÷îëîâ³ê çà âêàçàí³ ðîêè äâ³÷³ çàñóäæóâàâñÿ çà ñò. 126-1 ÊÊ Óêðà¿íè.

1 Çàê³í÷åííÿ. Ïî÷àòîê ó ïîïåðåäíüîìó íîìåð³.
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561 îñîáà (47,3 %) âçàãàë³ ðàí³øå íå â÷èíÿëà çëî÷èí³â, òîìó ñóäèìîñòåé íå
ìàþòü. À 227 ÷îëîâ³ê³â íà ìîìåíò ó÷èíåííÿ íàñèëüñòâà â ñ³ì’¿ ìàëè ñòàòóñ ðàí³øå
íå ñóäèìèõ, ó ÿêèõ âîíà áóëà ïîãàøåíà â³äïîâ³äíî äî ñò. 89 ÊÊ Óêðà¿íè (“Ñòðîêè
ïîãàøåííÿ ñóäèìîñò³”). Ùîäî 7 îñ³á ³íôîðìàö³ÿ â ãðàô³ ñóäèìîñò³ â³äñóòíÿ.

Òàáëèöÿ 4

Ðîçïîä³ë îñ³á-êðèâäíèê³â çà íàÿâí³ñòþ/â³äñóòí³ñòþ ïîïåðåäí³õ ñóäèìîñòåé

Стать Відмітка про судимість Кількість 
осіб 

Частка від загальної кількості осіб, які 
обвинувачуються в домашньому 

насильстві, % 

Чоловіча 

раніше судимий 298 25,1 
у тому числі за 126-1 КК Ук-
раїни 14 1,2 

раніше судимий за 126-1 КК Ук-
раїни, 39 3,3 

у тому числі двічі 1 0,1 
раніше не судимий, судимість 
погашена відповідно до ст. 89 
КК України 

227 19,1 

раніше не судимий 561 47,3 

Жіноча 

раніше судима 5 0,4 
раніше судима за 126-1 КК Ук-
раїни 1 0,1 

раніше не судима, судимість по-
гашена відповідно до ст. 89 КК 
України 

5 0,4 

раніше не судима 29 2,4 
Немає даних 8 0,7 
Всього 1188 100,0 

Ñåðåä 41 îñîáè æ³íî÷î¿ ñòàò³, ÿê³ â÷èíÿëè ó 2019–2020 ðð. äîìàøíº íàñèëüñòâî,
6 – ðàí³øå â÷èíÿëè çëî÷èíè, ç íèõ 1 æ³íêà â ñ³÷í³ 2020 ð. âæå áóëà çàñóäæåíà çà
ñò. 126-1 ÊÊ Óêðà¿íè. 5 æ³íîê ìàþòü ñòàòóñ ðàí³øå íå ñóäèìèõ îñ³á â ñèëó
ïîãàøåíî¿ ñóäèìîñò³ â³äïîâ³äíî äî ñò. 89 ÊÊ Óêðà¿íè. Ùîäî 1 îñîáè äàí³ â³äñóòí³.

²ç 1011 îñ³á, ÿê³ ðàí³øå ïðèòÿãóâàëèñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³
çà äîìàøíº íàñèëüñòâî, 80 (ó òîìó ÷èñë³ æ³íêè) ïåðåáóâàëè íà ïðåâåíòèâíèõ
îáë³êàõ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè çà êàòåãîð³ºþ «ñ³ìåéíèé íàñèëüíèê» (òàáë.
5). Îáìåæóâàëüíèé ïðèïèñ îãîëîøóâàâñÿ 3 îñîáàì, à 2 çà â÷èíåííÿ äîìàøíüîãî
íàñèëüñòâà íåîäíîðàçîâî âèíîñèâñÿ òåðì³íîâèé çàáîðîííèé ïðèïèñ. Â³äíîñíî
177 îñ³á äàí³ â³äñóòí³, òîìó ìîæíà ïðèïóñòèòè, ùî äî àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ òàê³ îñîáè íå ïðèòÿãóâàëèñÿ òà îáìåæóâàëèñÿ ëèøå óñíèìè
ïîïåðåäæåííÿìè.
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Òàáëèöÿ 5

Ðîçïîä³ë ì³ð àäì³í³ñòðàòèâíîãî õàðàêòåðó, ùî çàñòîñîâóâàëèñÿ
äî îñ³á çà â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà

Заходи Кількість 
Застосовувалися адміністративні заходи 1011 
З них: 
кількість осіб, які перебувають на превентивних обліках Національної поліції 
за категорією “сімейний насильник” 80 

кривдникові раніше оголошувався обмежувальний припис 3 
кривдникові раніше виносився терміновий заборонний припис 2 
Не вказано 177 
Всього 1188 

×èííèêàìè, ùî çíèæóþòü àáî ï³äâèùóþòü ñóñï³ëüíó íåáåçïå÷í³ñòü çëî÷èíó
òà çëî÷èíöÿ, ñòóï³íü éîãî â³äïîâ³äàëüíîñò³, êîòð³ ñóä âðàõîâóº ïðè ïðèçíà÷åíí³
ïîêàðàííÿ, â³äïîâ³äíî äî ñò. 66 òà 67 ÊÊ Óêðà¿íè, º ïîì’ÿêøóþ÷³ òà îáòÿæóþ÷³
îáñòàâèíè. Â³äíîñíî îñ³á, ÿê³ â÷èíÿþòü íàñèëüñòâî â ñ³ì’ÿõ, ³ç ïîì’ÿêøóþ÷èõ
îáñòàâèí ñóäîì âðàõîâóºòüñÿ: ùèðå êàÿòòÿ, âèçíàííÿ ñâîº¿ âèíè, ñïðèÿííÿ ðîç-
ñë³äóâàííþ, äîáðîâ³ëüíå â³äøêîäóâàííÿ çàâäàíîãî çáèòêó àáî óñóíåííÿ çàïîä³ÿíî¿
øêîäè òà ³í. 970 îñ³á âèçíàëè â ñóä³ ñâîþ ïðîâèíó â ñêîºíîìó òà ùèðî ïîêàÿëèñü,
23 îñóäí³ îñîáè âèçíàëè ¿¿ ÷àñòêîâî, 15 – íàâïàêè, íå ââàæàþòü ñåáå âèííèìè. Ó
â³äíîøåíí³ 180 îñ³á äàí³ â³äñóòí³.

Îáñòàâèíàìè, ùî îáòÿæóþòü ïîêàðàííÿ çà äîìàøíº íàñèëüñòâî, º:  â÷èíåííÿ
éîãî îñîáîþ, ùî ïåðåáóâàº â ñòàí³ àëêîãîëüíîãî ñï’ÿí³ííÿ àáî â ñòàí³, âèêëèêàíîìó
âæèâàííÿì íàðêîòè÷íèõ àáî ³íøèõ îäóðìàíþþ÷èõ çàñîá³â, â÷èíåííÿ íàñèëüñòâà
ç îñîáëèâîþ æîðñòîê³ñòþ, ïîâòîðíî ùîäî ìàëîë³òíüîãî, îñîáè ïîõèëîãî â³êó àáî
îñîáè, ùî ïåðåáóâàº â áåçïîðàäíîìó ñòàí³, ùîäî îñîáè, ÿêà ïåðåáóâàº â ìàòåð³àëüí³é
÷è ³íø³é çàëåæíîñò³ â³ä âèííîãî òà ³í. Ó òàáë. 6 ïîäàíî ³íôîðìàö³þ ñòîñîâíî ñòà-
íó îñ³á-êðèâäíèê³â, â ÿêîìó âîíè â÷èíÿëè äîìàøíº íàñèëüñòâî.

Òàáëèöÿ 6

Ðîçïîä³ë îñ³á-êðèâäíèê³â çà ñòàíîì, â ÿêîìó â÷èíÿëîñÿ äîìàøíº íàñèëüñòâî

Стан Кількість осіб-
кривдників 

Частка від загальної кількості 
осіб, які обвинувачуються в 
домашньому насильстві, % 

Особа перебувала у стані алкогольного сп’я-
ніння 756 64,1 

З них: 
також вживала опіоїди 1 0,1 
також вживала наркотичні речовини 2 0,2 
перебувала на обліку у нарколога 86 7,6 
перебувала на обліку у психіатра 3 0,3 
перебувала на обліку у нарколога і психіатра 4 0,3 
лікувалася раніше в психіатричній лікарні з 
приводу психозів на фоні зловживання алко-
голем 

1 0,1 

Особа перебувала у стані наркотичного сп’я-
ніння 1 0,1 

© Otsel Valentyna, 2021
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Частка від загальної кілько
осіб, які обвинувачуються
домашньому насильстві,

Стан Кількість осіб-
кривдників 

Частка від загальної кількості 
осіб, які обвинувачуються в 
домашньому насильстві, % 

Особа перебувала у стані обмеженої осуд-
ності (особа страждає на психічний розлад – 
розлад особистості та поведінки змішаного 
ґенезу, внаслідок органічного ураження го-
ловного мозку (гідроцефалія, тривала алко-
гольна інтоксикація) 

1 0,1 

Особа перебувала на обліку у нарколога 12 1 
Особа перебувала на обліку в нарколога че-
рез вживання наркотичних речовин 2 0,2 

Особа перебувала на обліку в психіатра 3 0,3 
Особа перебувала одночасно на обліку в нар-
колога і психіатра 1 0,1 

Особа зверталась за медичною допомогою з 
приводу психічних проявів через залежність 
від психотропних речовин 

2 0,2 

Не зазначено 410 34,5 
Всього 1188 100 

²ç 1188 îñ³á 756 â÷èíÿëè àêòè äîìàøíüîãî íàñèëüñòâà â ñòàí³ àëêîãîëüíîãî
ñï’ÿí³ííÿ, ç íèõ 3 îñîáè âæèâàëè, êð³ì ñïèðòíèõ íàïî¿â, íàðêîòè÷í³ ðå÷îâèíè òà
îï³î¿äè. Ïðè öüîìó 86 îñ³á ïåðåáóâàëè íà îáë³êó â ë³êàðÿ-íàðêîëîãà, 3 – â ë³êà-
ðÿ-ïñèõ³àòðà, à 4 îñîáè – íà îáë³êó ë³êàð³â îáîõ ñïåö³àë³çàö³é. Ùîäî 18 îñ³á ó
âèðîêàõ íå áóëî â³äçíà÷åíî, ùî ï³ä ÷àñ ó÷èíåííÿ íàñèëüñòâà â ñ³ì’¿ òàê³ îñîáè
âæèâàëè ñïèðòí³ íàïî¿ ÷è íàðêîòè÷í³ ðå÷îâèíè, îäíàê çàçíà÷åíî, ùî âîíè ïåðå-
áóâàþòü íà îáë³êàõ ó íàðêîëîãà òà ïñèõ³àòðà. 1 îñîáà ï³ä ÷àñ ó÷èíåííÿ äîìàøíüîãî
íàñèëüñòâà ïåðåáóâàëà ó ñòàí³ îáìåæåíî¿ îñóäíîñò³ (ñòðàæäàº íà ïñèõ³÷í³ ðîçëà-
äè – ðîçëàä îñîáèñòîñò³ òà ïîâåä³íêè çì³øàíîãî ´åíåçó, âíàñë³äîê îðãàí³÷íîãî
óðàæåííÿ ãîëîâíîãî ìîçêó). 410 îñ³á íà ìîìåíò â÷èíåííÿ àêò³â íàñèëüñòâà â
ñ³ì’ÿõ í³ ñïèðòí³, à í³ áóäü-ÿê³ ³íø³ ðå÷îâèíè íå âæèâàëè òà í³ íà ÿêèõ îáë³êàõ
íå ïåðåáóâàëè.

Çà ê³ëüê³ñòþ åï³çîä³â, íàé÷àñò³øå êðèâäíèêàìè â÷èíÿëîñÿ â³ä 3 äî 6 àêò³â
íàñèëüñòâà äî òîãî ÷àñó, äîêè ùîäî íèõ íå ïîðóøóâàëèñü êðèì³íàëüí³ ñïðàâè.
Ôàêòè÷íî òàêèõ àêò³â ó ñ³ì’ÿõ º çíà÷íî á³ëüøå, îñê³ëüêè íå íà êîæåí ³ç íèõ
âèêëèêàºòüñÿ ïîë³ö³ÿ òà íå âñ³ ïðîòèïðàâí³ ä³¿ ïðîòîêîëþþòüñÿ.

Ñàíêö³ÿ êðèì³íàëüíî¿ ñòàòò³ çà äîìàøíº íàñèëüñòâî ïåðåäáà÷àº òàê³ âèäè
ïîêàðàííÿ, ÿê: ãðîìàäñüê³ ðîáîòè íà ñòðîê â³ä ñòà ï’ÿòäåñÿòè äî äâîõñîò ñîðîêà
ãîäèí, àðåøò íà ñòðîê äî øåñòè ì³ñÿö³â, îáìåæåííÿ âîë³ íà ñòðîê äî ï’ÿòè ðîê³â,
ïîçáàâëåííÿ âîë³ íà ñòðîê äî äâîõ ðîê³â. Çà ðåçóëüòàòàìè àíàë³çó (òàáë. 7) çà
ñò. 126-1 òà ³íøèìè ñòàòòÿìè ÊÊ Óêðà¿íè, ïîâ’ÿçàíèìè ç äîìàøí³ì íàñèëüñòâîì,
÷àñò³øå îñîáàì-êðèâäíèêàì ñóäàìè ïðèçíà÷àëîñÿ ïîêàðàííÿ ó âèãëÿä³ ãðîìàäñüêèõ
ðîá³ò (28,4 %).
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Òàáëèöÿ 7

Ðîçïîä³ë ñóäîâèõ ñïðàâ çà âèäàìè ñàíêö³é çà ñò. 126-1 ÊÊ Óêðà¿íè

Вид санкцій 
Кількість осіб, яким 

призначено 
покарання 

Частка від загальної 
кількості 

Арешт 162 13,6 
Між потерпілою та обвинуваченою особами 
укладено угоду про примирення і призначено 
покарання у вигляді арешту 

28 2,4 

Громадські роботи 337 28,4 
Між потерпілою та обвинуваченою особами 
укладено угоду про примирення та призначено 
покарання у вигляді громадських робіт 

265 22,3 

Обмеження волі 38 3,2 
Призначено обмеження волі та відповідно до 
ст. 75 КК України звільнено від відбування при-
значеного покарання з випробуванням, якщо 
обвинувачений протягом визначеного строку не 
вчинить нового злочину 

102 8,6 

Між потерпілою та обвинуваченою особами 
укладено угоду про примирення та призначено 
покарання у вигляді обмеження волі 

8 0,7 

Між потерпілою та обвинуваченою особами 
укладено угоду про примирення і призначено 
покарання у вигляді обмеження волі та відпо-
відно до ст. 75 КК України звільнено від відбу-
вання призначеного покарання з випробуван-
ням, якщо обвинувачений протягом визначе-
ного строку не вчинить нового злочину 

42 3,5 

Позбавлення волі 72 6,1 
Призначено позбавлення волі та відповідно до 
ст. 75 КК України звільнено від відбування при-
значеного покарання з випробуванням, якщо 
обвинувачений протягом визначеного строку не 
вчинить нового злочину 

75 6,3 

Між потерпілою та обвинуваченою особами 
укладено угоду про примирення та призначено 
покарання у вигляді позбавлення волі та відпо-
відно до ст. 75 КК України звільнено від від-
бування призначеного покарання з випробу-
ванням, якщо обвинувачений протягом визна-
ченого строку не вчинить нового злочину 

39 3,3 

Між прокурором та обвинуваченим укладено 
угоду про визнання винуватості та призначено 
покарання у вигляді арешту 

2 0,2 

Між прокурором та обвинуваченим укладено 
угоду про визнання винуватості та призначено 
покарання у вигляді громадських робіт 

1 0,1 

Між прокурором та обвинуваченим укладено 
угоду про визнання винуватості та призначено 
покарання у вигляді обмеження волі та відпо-
відно до ст. 75 КК України звільнено від відбу-
вання призначеного покарання з випробу-
ванням, якщо обвинувачений протягом визначе-
ного строку не вчинить нового злочину 

2 0,2 
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Частка від загальн

Вид санкцій 
Кількість осіб, яким 

призначено 
покарання 

Частка від загальної 
кількості 

Між прокурором та обвинуваченим укладено 
угоду про визнання винуватості та призначено 
покарання у вигляді позбавлення волі та від-
повідно до ст. 75 КК України звільнено від від-
бування призначеного покарання з випробу-
ванням, якщо обвинувачений протягом визначе-
ного строку не вчинить нового злочину 

2 0,2 

Штраф 5 0,4 
Між потерпілою та обвинуваченою особами ук-
ладено угоду про примирення та призначено 
покарання у вигляді штрафу 

6 0,5 

Визнати обвинуваченого невинуватим, кримі-
нальне провадження закрити 2 0,2 

Всього 1188 100,0 

Ó 22,3 % âèïàäê³â ïðèçíà÷åííÿ ãðîìàäñüêèõ ðîá³ò ïîïåðåäíüî ì³æ ïîòåðï³ëîþ
òà îáâèíóâà÷åíîþ îñîáàìè óêëàäàëàñÿ óãîäà ïðî ïðèìèðåííÿ. Ó çì³ñò³ 190 (16 %)
âèðîê³â ÿê îñíîâíå ïîêàðàííÿ çàçíà÷åíî îáìåæåííÿ âîë³, â 50 ç íèõ óêëàäàëàñÿ
óãîäà ïðî ïðèìèðåííÿ ì³æ ïîòåðï³ëîþ òà îáâèíóâà÷åíîþ îñîáàìè, à â 144 ç íèõ
îáâèíóâà÷åíîãî â³äïîâ³äíî äî ñò. 75 (“Çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç
âèïðîáóâàííÿì”) ÊÊ Óêðà¿íè çâ³ëüíÿëè â³ä â³äáóâàííÿ ïðèçíà÷åíîãî ïîêàðàííÿ
ç âèïðîáóâàííÿì, ÿêùî â³í ïðîòÿãîì âèçíà÷åíîãî ñóäîì ñòðîêó íå â÷èíèòü íîâîãî
çëî÷èíó. Ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ ïðèçíà÷àëîñÿ ó 186 âèðîê³â
(15,7 %), ïðè öüîìó â 39 âèïàäêàõ óõâàëþâàëàñÿ óãîäà ïðî ïðèìèðåííÿ, ó 114
âèðîêàõ â³ä â³äáóâàííÿ ïîêàðàííÿ îáâèíóâà÷åíîãî çâ³ëüíÿëè ç âèïðîáóâàííÿì çà
ñò. 75 ÊÊ Óêðà¿íè. Àðåøò çà âèäîì ïîêàðàííÿ ïîñ³äàº ÷åòâåðòå ì³ñöå – 13,6 %,
ç íèõ – ó 2,4 % âèïàäê³â ïåðåä àðåøòîì ñóä óõâàëþâàâ óãîäó ïðî ïðèìèðåííÿ
ì³æ ïîòåðï³ëèì ³ îáâèíóâà÷åíèì. Õî÷à äèñïîçèö³ÿ ñò. 126-1 íå ïåðåäáà÷àº øòðàô
ÿê ïîêàðàííÿ, â 11 âèðîêàõ ³ éäåòüñÿ ïðî éîãî ïðèçíà÷åííÿ ³ç çàñòîñîâóâàííÿì
ñò. 69 ÊÊ Óêðà¿íè (“Ïðèçíà÷åííÿ á³ëüø ì’ÿêîãî ïîêàðàííÿ, í³æ ïåðåäáà÷åíî
çàêîíîì”). Óãîäà ïðî âèçíàííÿ âèíóâàòîñò³ óêëàäàëàñÿ ì³æ ïðîêóðîðîì òà îáâèíó-
âà÷åíèì ³ç ïîäàëüøèì ïðèçíà÷åííÿì ïîêàðàííÿ 7 ðàç³â. Ñòîñîâíî 2 îáâèíóâà÷åíèõ
ñóä óõâàëèâ ð³øåííÿ ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ó çâ’ÿçêó ç
âèçíàííÿì òàêèõ îñ³á íåâèííèìè ÷åðåç â³äñóòí³ñòü ïîä³¿ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ. Ïðîòå òàê³ îñîáè íåîäíîðàçîâî ïðèòÿãóâàëèñÿ äî àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ñò. 173-2 ÊÓÀÏ çà â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà.

Äî íåçíà÷íî¿ ê³ëüêîñò³ îñ³á-êðèâäíèê³â, êð³ì îñíîâíîãî ïîêàðàííÿ, çà ð³øåí-
íÿì ñóäó çàñòîñîâóâàëèñÿ: çàïîá³æíèé çàõ³ä ó âèãëÿä³ òðèìàííÿ ï³ä âàðòîþ (25
îñ³á), îáìåæóâàëüíèé çàõ³ä ó âèãëÿä³ íàïðàâëåííÿ äëÿ ïðîõîäæåííÿ ïðîãðàìè
äëÿ êðèâäíèê³â àáî ïðîáàö³éíî¿ ïðîãðàìè (13 îñ³á), îáìåæóâàëüíèé çàõ³ä ó âèã-
ëÿä³ çàáîðîíè ïåðåáóâàòè â ì³ñö³ ñï³ëüíîãî ïðîæèâàííÿ ç îñîáîþ, ÿêà ïîñòðàæäàëà
â³ä äîìàøíüîãî íàñèëüñòâà (4 îñîáè), ³ ïðèìóñîâ³ çàõîäè ó âèãëÿä³ ïðîãðàìè
ë³êóâàííÿ ðîçëàä³â ïñèõ³êè òà ïîâåä³íêè (2 îñîáè). ßê áà÷èìî, çàïîá³æí³ òà îá-
ìåæóâàëüí³ çàõîäè ñóäàìè çàñòîñîâóâàëèñÿ ð³äêî, ùî ìîæå ñâ³ä÷èòè ïðî íå-
îá³çíàí³ñòü ñóää³â ç öüîãî ïèòàííÿ, íåäîñòàòíº ðîçóì³ííÿ íèìè ðîë³ ïðèçíà÷åííÿ
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çàçíà÷åíèõ çàõîä³â çàäëÿ ìàéáóòíüîãî çàõèñòó ïîòåðï³ëèõ â³ä ïîâòîðíèõ ä³é
íàñèëüíèê³â, à òàêîæ ïðî íèçüêèé ð³âåíü íàïðàöþâàííÿ ïîä³áíî¿ ñóäîâî¿ ïðàêòèêè.
Òîìó ïîñòàº íåîáõ³äí³ñòü óäîñêîíàëåííÿ ñèñòåìè ï³äâèùåííÿ êâàë³ô³êàö³¿ ñóää³â,
äî ñïåö³àë³çàö³¿ ÿêèõ íàëåæèòü ðîçãëÿä âèïàäê³â äîìàøíüîãî íàñèëüñòâà òà
ïðèçíà÷åííÿ ïîêàðàííÿ çà íüîãî.

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå, ìîæíà çðîáèòè íèçêó âèñíîâê³â:
1. Îñòàíí³ì ÷àñîì ÷åðåç ïîøèðåííÿ åï³äåì³¿ COVID-19 ñïîñòåð³ãàºòüñÿ

çàãîñòðåííÿ ïðîáëåìè äîìàøíüîãî íàñèëüñòâà â Óêðà¿í³
2. Âëàäà Óêðà¿íè çðîáèëà ïåâí³ êðîêè ùîäî ðåàë³çàö³¿ ïîëîæåíü Êîíâåíö³¿

Ðàäè ªâðîïè ïðî çàïîá³ãàííÿ íàñèëüñòâó ñòîñîâíî æ³íîê ³ äîìàøíüîìó íàñèëüñòâó
òà áîðîòüáó ç öèìè ÿâèùàìè (Ñòàìáóëüñüêî¿ êîíâåíö³¿), ÿêó ï³äïèñàëà, ïðîòå
äîñ³ íå ðàòèô³êóâàëà. Ó Çàêîí³ “Ïðî çàïîá³ãàííÿ òà ïðîòèä³þ äîìàøíüîìó íàñèëü-
ñòâó”, ïîð³âíÿíî ç ïîïåðåäí³ì çàêîíîì, á³ëüø äåòàë³çîâàíî ïîíÿòòÿ äîìàøíüîãî
íàñèëüñòâà òà ðîçøèðåíî êîëî îñ³á, ÿê³ âèñòóïàþòü ïîòåðï³ëèìè â³ä òàêîãî íàñèëü-
ñòâà. Òàêîæ çàêîíîäàâåöü ïåðåäáà÷èâ çàñòîñóâàííÿ äî êðèâäíèê³â ñïåö³àëüíèõ
çàõîä³â: òåðì³íîâèé çàáîðîííèé ïðèïèñ” òà “îáìåæóâàëüíèé ïðèïèñ”. Äî Êðèì³-
íàëüíîãî êîäåêñó Óêðà¿íè äîäàíî íîâó ñòàòòþ 126-1 “Äîìàøíº íàñèëüñòâî” òà ³í-
ø³ ñòàòò³, ðîçä³ë XIII² “Îáìåæóâàëüí³ çàõîäè”.

3. Àíàë³ç ñóäîâèõ ð³øåíü ç ªÄÐÑÐ, âèíåñåíèõ ñóäàìè ïåðøî¿ ³íñòàíö³¿ Óê-
ðà¿íè ó 2019–2020 ðð. çà ñò. 126-1 ÊÊ Óêðà¿íè, ïðîâåäåíèé ó ìåæàõ ÍÄÐ, äåìîí-
ñòðóº âèñíîâêè ³íøèõ äîñë³äæåíü, ùî äîìàøíº íàñèëüñòâî â÷èíÿºòüñÿ ïåðåâàæíî
÷îëîâ³êàìè. Æ³íêè-êðèâäíèêè ñêëàäàþòü íèçüêèé â³äñîòîê – äî 4 %. Á³ëüøà
÷àñòèíà òàêèõ îñ³á ìàþòü ñåðåäíþ ³ ñåðåäíþ ñïåö³àëüíó îñâ³òó, ð³äêî – âèùó ³
íåçàê³í÷åíó âèùó. Ïåðåâàæíî òàê³ îñîáè í³äå íå ïðàöþþòü òà ìàòåð³àëüíî çàëåæí³
â³ä ³íøèõ ÷ëåí³â ñ³ì’¿. Çà ñ³ìåéíèì ñòàíîì – á³ëüø³ñòü êðèâäíèê³â º îô³ö³éíî
íåîäðóæåíèìè ÷è íåçàì³æí³ìè. Äåùî á³ëüøå – 20 % äîìàøí³õ êðèâäíèê³â ìàþòü
íåïîâíîë³òí³õ/ìàëîë³òí³õ ä³òåé.

4. Çà íàÿâí³ñòþ/â³äñóòí³ñòþ ñóäèìîñòåé ñåðåä îñ³á-êðèâäíèê³â á³ëüøå òèõ,
õòî ðàí³øå íå ìàâ ïîïåðåäí³õ ñóäèìîñòåé. Ïåðåâàæíà ÷àñòèíà ¿õ ðàí³øå ïðèòÿãó-
âàëèñÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, º íåçíà÷íèé â³äñîòîê òàêèõ (ó òîìó
÷èñë³ æ³íîê), õòî ïåðåáóâàâ íà ïðåâåíòèâíèõ îáë³êàõ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè
çà êàòåãîð³ºþ “ñ³ìåéíèé íàñèëüíèê”. Á³ëüø³ñòü àêò³â äîìàøíüîãî íàñèëüñòâà
â÷èíÿºòüñÿ êðèâäíèêàìè ó ñòàí³ àëêîãîëüíîãî ñï’ÿí³ííÿ, òàê³ îñîáè ïåðåáóâàþòü
íà îáë³êàõ ó ë³êàð³â-íàðêîëîã³â òà ïñèõ³àòð³â. Òàêèì ÷èíîì, âæèâàííÿ àëêîãîëþ
º âàãîìèì ôàêòîðîì â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà.

5. Ïñèõîëîã³÷íå òà ô³çè÷íå íàñèëüñòâî ïåðåâàæàþòü íàä ³íøèìè ôîðìàìè
äîìàøíüîãî íàñèëüñòâà òà âêëþ÷àþòü: ñëîâåñí³ îáðàçè, ïðèíèæåííÿ, ïîãðîçè,
çàëÿêóâàííÿ, à òàêîæ ëÿïàñè, ñòóñàíè, øòîâõàííÿ, íàíåñåííÿ ïîáî¿â, ìîðäóâàííÿ,
çàïîä³ÿííÿ ò³ëåñíèõ óøêîäæåíü ð³çíîãî ñòóïåíÿ òÿæêîñò³ òîùî, ùî ò³ëüêè ïîñèëþº
íàñë³äêè äëÿ ïñèõ³÷íîãî òà ô³çè÷íîãî çäîðîâ’ÿ ïîòåðï³ëèõ îñ³á ³ îáòÿæóº ïîêàðàííÿ
çà ïîä³áí³ íàñèëüíèöüê³ ä³¿.

6. Çà ð³øåííÿì ñóäó ò³ëüêè äî íåçíà÷íî¿ ê³ëüêîñò³ îñ³á-êðèâäíèê³â çàñòî-
ñîâóâàëèñÿ çàïîá³æí³ çàõ³äè ó âèãëÿä³ òðèìàííÿ ï³ä âàðòîþ, îáìåæóâàëüí³ çàõîäè
ó âèãëÿä³ íàïðàâëåííÿ äëÿ ïðîõîäæåííÿ ïðîãðàìè äëÿ êðèâäíèê³â àáî ïðîáàö³éíî¿
ïðîãðàìè ³ ó âèãëÿä³ çàáîðîíè ïåðåáóâàòè â ì³ñö³ ñï³ëüíîãî ïðîæèâàííÿ ç îñîáîþ,
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ÿêà ïîñòðàæäàëà â³ä äîìàøíüîãî íàñèëüñòâà, òà ïðèìóñîâ³ çàõîäè ó âèãëÿä³ ïðîãðàìè
ë³êóâàííÿ ðîçëàä³â ïñèõ³êè òà ïîâåä³íêè. Çàçíà÷åíå ñâ³ä÷èòü ïðî òå, ùî ñóäîâà
ïðàêòèêà ç öèõ ïèòàíü â Óêðà¿í³ ùå ñëàáêî íàïðàöüîâàíà.

7. Ïîòåðï³ëèìè â³ä äîìàøíüîãî íàñèëüñòâà ïåðåâàæíî âèñòóïàþòü æ³íêè,
ñåðåä ÿêèõ, çà ñ³ìåéíèì òà ðîäèííèì ñòàòóñîì, â³ä íàñèëüñòâà á³ëüøå ñòðàæäàþòü
äðóæèíè (ó òîìó ÷èñë³ êîëèøí³, öèâ³ëüí³ òà êîëèøí³ öèâ³ëüí³), ìàòåð³ òà ñï³âìåø-
êàíêè (êîëèøí³ ñï³âìåøêàíêè). ²ç êîëà ÷îëîâ³ê³â íàéá³ëüøå ñòðàæäàþòü áàòüêè.

8. Íåîáõ³äíî ïðèä³ëÿòè îñîáëèâó óâàãó òàê³é íàéá³ëüø óðàçëèâ³é ³ íåçàõèùåí³é
êàòåãîð³¿ ïîòåðï³ëèõ, ÿê ä³òè. Òàê, ñåðåä ä³â÷àòîê æåðòâàìè íàñèëüñòâà º äîíüêè,
îíó÷êè, ìàëîë³òí³ ñåñòðè òà ìàëîë³òí³ ïàä÷åðêè; ñåðåä õëîï÷èê³â – ïåðåâàæíî
íåïîâíîë³òí³/ìàëîë³òí³ ñèíè. Ââàæàºìî çà íåîáõ³äíå âèçíàâàòè íåïîâíîë³òíþ/
ìàëîë³òíþ äèòèíó, ÿêà ñòàëà ñâ³äêîì íàñèëüñòâà â ñ³ì’¿, æåðòâîþ äîìàøíüîãî
íàñèëüñòâà, ÿêà ïîâèííà ìàòè ïðàâî íà âñ³ â³äïîâ³äí³ ñîö³àëüí³, ìåäè÷í³, ïñèõîëî-
ã³÷í³ òà ïðàâîâ³ ïîñëóãè çàäëÿ çàõèñòó ñâî¿õ ïðàâ, çäîðîâ’ÿ òà æèòòÿ.

Ä³òè, ñèñòåìàòè÷íî ñïîñòåð³ãàþ÷è çà àêòàìè íàñèëüñòâà ÷è ñòàþ÷è æåðòâàìè
äîìàøíüîãî íàñèëüñòâà, â³ä÷óâàþòü ïîñò³éíèé ïñèõîëîã³÷íèé äèñêîìôîðò (ç’ÿâ-
ëÿþòüñÿ ñòðàõè, ôîá³¿, äåïðåñ³¿) ³ íåâïåâíåí³ñòü ó ñîá³, áåçíàä³éí³ñòü, ïðîâèíó ÷è
áàæàííÿ ïîìñòè; âòðà÷àþòü ïî÷óòòÿ ñàìîïîâàãè. Ó íèõ ç’ÿâëÿºòüñÿ áàæàííÿ
ìåíøå ïåðåáóâàòè â ñ³ì’¿, ùî øòîâõàº ¿õ íà âóëèöþ â ñóìí³âí³ êîìïàí³¿, äî âæè-
âàííÿ íàðêîòè÷íèõ ðå÷îâèí ÷è àëêîãîëþ. À òîìó âîíè ðèçèêóþòü ó ìàéáóòíüîìó
ïîâòîðèòè â÷èíêè ñâî¿õ áàòüê³â ³ ñàìèì ñòàòè äîìàøí³ìè íàñèëüíèêàìè.
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CRIMINOLOGICAL CHARACTERISTICS OF CASES OF DOMESTIC
VIOLENCE (ART. 126-1 OF THE CRIMINAL CODE) IN UKRAINE

Research article presents the results of the analysis of decisions (sentences) made
in 2019–2020 by the courts of the first instance in the regions of Ukraine for domestic
violence (Article 126-1 of the Criminal Code); presents certain criminological
characteristics of perpetrators and victims of domestic violence. It is noted that one
of the priority tasks of combating domestic violence is to ensure the access of victims
to justice, protection of their rights and punishment of the perpetrators. Legal practice
shows that the existing administrative penalties for domestic violence are limited to
fines, community service or administrative arrest (for a maximum of fifteen days) and
have a weak punitive effect. There is little to stop the perpetrators, they continue to
commit violence, their subsequent actions become more dangerous, and the lives of
the victims are even more intolerable. In this regard, and in order to implement the
adopted international legal instruments on the prevention of violence against women,
domestic violence and combating these phenomena in 2017, the Criminal Code of
Ukraine added Art. 126-1, according to which domestic violence is punishable by
community service, arrest, restriction or imprisonment. In 2019, the trial of criminal
proceedings under this article was initiated. In the scientific article, based on the
analysis of decisions (sentences) made in 2019–2020 by the courts of first instance of
Ukraine for domestic violence, it is determined, in which regions more sentences were
passed, what form of violence is committed more often, what consequences it has for
victims; whether the perpetrators were subject to restrictive and precautionary measures,
which was imposed punishment. There are also some criminological characteristics of
perpetrators and victims of domestic violence. In particular, it is noted that domestic
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violence is committed mainly by men (96.5 % of the total number of accused ones),
women make up 3.5 %. Most offenders are the citizens of Ukraine and only a small
number are natives of neighboring countries.

Regarding marital status, most abusers are officially unmarried (49.7 % of men,
2.1 % of women) and divorced (17.4 % of men, 0.7 % of women). 17.9 % of men and
0.4 % of women are officially married.  There aren’t any statistics on 11.5 %.

At the place of residence, family abusers are characterized by relatives and
neighbors mostly “negatively” and “indirectly”. Only a small number are trusted: they
are characterized as friendly, responsive, sociable and decent family members. It
should be noted that not in all cases of domestic violence men are the the initiators
of  scandals and quarrels, women can provoke them as well.

Keywords: domestic violence, offender, victim of domestic violence, criminal
liability, criminal case, court decision.

Îòðèìàíî 12.10.2021
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ÓÄÊ 343.74.01

Ïîïîâè÷ Âîëîäèìèð Ìèõàéëîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð, 

çàñëóæåíèé þðèñò Óêðàїíè, ãîëîâíèé 
íàóêîâèé ñïіâðîáіòíèê ÄÍÄI ÌÂÑ 

Óêðàїíè, ì. Êèїâ, Óêðàїíà,
ORCID ID 0000-0002-4538-3274 

ÒÅÐÌ²ÍÈ ² ÏÎÍßÒÒß – ÍÅÎËÎÃ²ÇÌÈ ßÊ ÇÀÑ²Á
Â²ÄÄÇÅÐÊÀËÅÍÍß ÏÐÎÖÅÑÓ ÐÅÉÄÅÐÑÜÊÎÃÎ

ÏÎÃËÈÍÀÍÍß Ï²ÄÏÐÈªÌÑÒÂ

Ó äîñë³äæåíí³ îêðåñëåíî åòèìîëîã³þ, ïðàêñåîëîã³þ ³ ìåòîäîëîã³þ ôîðìóâàííÿ
íåîëîã³çì³â ÿê çàñîáó â³ääçåðêàëåííÿ, ðîçâèòêó àáî äåãðàäàö³¿ ÿâèù îá’ºêòèâíî
³ñíóþ÷î¿ ä³éñíîñò³, à òàêîæ çàñîáó ðîçâèòêó ìîâîòâîðåííÿ. Ðîçãëÿíóòî ñï³ââ³äíî-
øåííÿ òåðì³í³â ³ ïîíÿòü – íåîëîã³çì³â ÿê çàñîáó â³ääçåðêàëåííÿ ïðîöåñó ðåéäåðñüêîãî
ïîãëèíàííÿ ï³äïðèºìñòâ. Âèçíà÷åíî ñòðóêòóðíèé çì³ñò ðåéäåðñòâà, ôîðìè éîãî
ïðîÿâó, â÷èíåí³ ï³ä âèãëÿäîì òàêèõ ïñåâäîëåã³òèìíèõ ñïîñîá³â ïîãëèíàííÿ ï³äïðè-
ºìñòâ, ÿê ðåîðãàí³çàö³ÿ, ë³êâ³äàö³ÿ àáî ³íøèõ ôîðì ¿õ â³ä÷óæåííÿ. Çä³éñíåíî êëà-
ñèô³êàö³þ êðèì³íàëüíèõ ïðàâîïîðóøåíü íà åêîíîì³÷í³ òà çàãàëüíîêðèì³íàëüí³
ïðàâîïîðóøåííÿ, à òàêîæ íà îñíîâí³, äîïîì³æí³ òà ñóïóòí³ êðèì³íàëüí³ ïðàâîïî-
ðóøåííÿ, ïðèòàìàíí³ ïðîöåñó â÷èíåííÿ ðåéäåðñòâà.

Êëþ÷îâ³ ñëîâà: ðåéäåðñòâî, ïîãëèíàííÿ, ïðèºäíàííÿ, ë³êâ³äàö³ÿ ï³äïðèºìñòâ,
ìàí³ïóëÿö³¿ ç àêö³ÿìè.

Ðîçðîáêà òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó, ðàçîì ³ç âñòàíîâëåííÿì
ïðîáëåì òà âèçíà÷åííÿì øëÿõ³â ¿õ ðîçâ’ÿçàííÿ, º íàäçâè÷àéíî âàæëèâèì ³ çàâæäè
àêòóàëüíèì çàâäàííÿì ÿê ó êîíòåêñò³ êðèì³íàëüíî-ïðàâîâîãî, êðèì³íîëîã³÷íîãî,
òàê ³ äëÿ áóäü-ÿêîãî ³íøîãî äîñë³äæåííÿ. Óò³ì, ïðîâåñòè ïîâíîö³ííå äîñë³äæåííÿ,
îá’ºêòèâíî â³äîáðàçèòè ñòðóêòóðó ³ òåõíîëîã³÷í³ îñîáëèâîñò³ ïðåäìåòà äîñë³äæåííÿ,
âèçíà÷èòè ãàëóçåâ³ ïðîáëåìè òà øëÿõè ¿õ ðîçâ’ÿçàííÿ íåìîæëèâî áåç íàïðàöþâàííÿ
â³äïîâ³äíîãî òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó àáî áåç àäàïòóâàííÿ äî êîí-
êðåòíîãî ïðåäìåòà äîñë³äæåííÿ ðàí³øå íàïðàöüîâàíîãî ïîíÿò³éíîãî àïàðàòó, ðîç-
ðîáëåíîãî ó ãàëóçåâ³é ìàòåðèíñüê³é íàóö³ (äëÿ þðèñïðóäåíö³¿ òåîð³ÿ äåðæàâè ³
ïðàâà), àáî â ³íøèõ íàóêàõ (ñóäîâà áóõãàëòåð³ÿ, ô³íàíñîâå ïðàâî, ïîäàòêîâîçíàâñòâî,
åêîíîì³êî-ïðàâîâèé òà åêîíîì³÷íèé áëîêè íàóê), çàëó÷åíèõ äî â³äîáðàæåííÿ
þðèäè÷íî ³ òåõíîëîã³÷íî çíà÷èìèõ îñîáëèâîñòåé ó÷èíåííÿ ðåéäåðñüêèõ êðèì³íàëü-
íèõ ïðàâîïîðóøåíü ó ò³é ÷è ³íø³é ãàëóç³ åêîíîì³÷íî¿ ä³ÿëüíîñò³.

Â³äïîâ³äíî, ìåòîþ öüîãî äîñë³äæåííÿ º îá’ºêòèâíå, åòèìîëîã³÷íî ³ ìåòîäîëî-
ã³÷íî çâàæåíå, ïðàêñåîëîã³÷íî âèâ³ðåíå ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî
àïàðàòó, ïîêëèêàíîãî íàéá³ëüø ïîâíî, îá’ºêòèâíî ³ àäåêâàòíî â³äîáðàçèòè êðèì³-
íàëüíî-ïðàâîâ³, êðèì³íîëîã³÷í³, öèâ³ëüíî-ïðàâîâ³, ðåºñòðàö³éíî-äîçâ³ëüí³, ðåºñòðà-
ö³éíî-ïîñâ³ä÷óâàëüí³, îáë³êîâî-òåõíîëîã³÷í³, ñèëîâ³ òà ³íø³ àñïåêòè ïðîöåñó
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â÷èíåííÿ ðåéäåðñòâà ÿê çàñîáó ïðîòèïðàâíîãî çàâîëîä³ííÿ ÷óæèì ìàéíîì
ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿, ó òîìó ÷èñë³ ÷àñòêàìè, àêö³ÿìè, ïàÿìè ¿õ çà-
ñíîâíèê³â, ó÷àñíèê³â, àêö³îíåð³â, ÷ëåí³â, øëÿõîì â÷èíåííÿ ïðàâî÷èí³â ç âèêîðè-
ñòàííÿì ï³äðîáëåíèõ àáî âèêðàäåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â ï³äïðèºìñòâà,
óñòàíîâè, îðãàí³çàö³¿.

Ïåðåõîäÿ÷è äî àíàë³çó òà ðîçêðèòòÿ çì³ñòó âèçíà÷åíî¿ âèùå ìåòè äîñë³äæåííÿ
òà ïîâíîãî ³ àäåêâàòíîãî â³ääçåðêàëåííÿ îá’ºêòèâíî ³ñíóþ÷î¿ ïðîáëåìíî¿ ñèòóàö³¿,
íåîáõ³äíî âèêîíàòè òàê³ çàâäàííÿ:

1) îêðåñëèòè åòèìîëîã³÷í³, ïðàêñåîëîã³÷í³ òà çàãàëüíîìåòîäîëîã³÷í³ çàñàäè
ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó âçàãàë³ òà äî âèçíà÷åííÿ ïîíÿòòÿ
ðåéäåðñòâà ÿê ïðîöåñó ïðîòèïðàâíîãî ïîãëèíàííÿ ï³äïðèºìñòâ ï³ä âèãëÿäîì
ëåã³òèìíèõ ïðàâî÷èí³â. Äîñë³äèòè òà îá´ðóíòóâàòè êðèì³íàëüíî-ïðàâîâ³ òà êðè-
ì³íîëîã³÷í³ çàâäàííÿ ïîíÿòòÿ ðåéäåðñòâà;

2) âèçíà÷èòè ñï³ââ³äíîøåííÿ òåðì³í³â ³ ïîíÿòü-íåîëîã³çì³â, çä³éñíèòè àíàë³ç
òåðì³íà “ðåéäåðñòâî” ÿê íåîëîã³çìó â êðèì³íîëîã³÷í³é íàóö³ Óêðà¿íè, ïîêàçàòè
éîãî ïîòåíö³àë ùîäî ëàêîí³÷íîãî ³ ïîâíîãî â³ääçåðêàëåííÿ òåõíîëîã³÷íèõ îçíàê
êðèì³íàëüíî-ïðàâîâîãî òà êðèì³íîëîã³÷íîãî çì³ñòó ðåéäåðñòâà ÿê îá’ºêòèâíî
³ñíóþ÷îãî ÿâèùà ðåàëüíî¿ ä³éñíîñò³. Îêðåñëèòè çàãàëüíîòåîðåòè÷í³ çàñàäè ³ ïðè-
÷èííî-íàñë³äêîâó îáóìîâëåí³ñòü âèíèêíåííÿ íåîëîã³çì³â, âèçíà÷èòè ¿õ îñîáëèâîñò³
òà çíà÷åííÿ ÿê çàñîáó â³ääçåðêàëåííÿ ïðîöåñ³â ðîçâèòêó ÷è äåãðàäàö³¿ ñóñï³ëüíî-
åêîíîì³÷íèõ â³äíîñèí, íàóêè, òåõí³êè ÿê çàñîáó ðîçâèòêó ïðîöåñó ìîâîòâîðåííÿ;

3) çä³éñíèòè àíàë³ç ïîíÿòòÿ ðåéäåðñòâà, âèçíà÷åíîãî ó íàóêîâèõ âèäàííÿõ.
Ðîçðîáèòè óòî÷íåíå ïîíÿòòÿ ðåéäåðñòâà, ÿêå á â³ääçåðêàëþâàëî ïðîöåñ ôîðìó-
âàííÿ  ðåéäåðñüêîãî ïîãëèíàííÿ ï³äïðèºìñòâ, îêðåñëþâàëî òèïîâèé ñêëàä ðåéäåðñü-
êîãî çëî÷èííîãî óãðóïîâàííÿ, âðàõîâóâàëî á ôîðìè ïðîÿâó, ùî â³äîáðàæàþòü
ñòðóêòóðí³ ñêëàäîâ³ ïîíÿòòÿ ðåéäåðñòâà, ï³ä âèãëÿäîì ÿêèõ â³äáóâàºòüñÿ ïðîöåñ
ïðîòèïðàâíîãî ïîãëèíàííÿ òà çàõîïëåííÿ ï³äïðèºìñòâ, îêðåñëþþòü ïðîöåñ, ìî-
òèâè òà ñïîñîáè ³íòåëåêòóàëüíîãî âïëèâó ³ ñèëîâîãî òèñêó íà ÷ëåí³â ðîäèíè òà
âëàñíèêà àòàêîâàíîãî ðåéäåðàìè ï³äïðèºìñòâà, ç âèìàãàííÿì â³äìîâèòèñü â³ä
ïðàâà âëàñíîñò³ íà ï³äïðèºìñòâî, ìîæëèâî éîãî ïðîäàòè àáî ïåðåóñòóïèòè ï³ä
âèãëÿäîì çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, âèä³ëåííÿ, ïåðåòâîðåííÿ àáî ë³êâ³äàö³¿
ñóá’ºêò³â ãîñïîäàðþâàííÿ (äàë³ – ÑÃ) øëÿõîì áàíêðóòñòâà, ñêàñóâàííÿ äåðæ-
ðåºñòðàö³¿, ³íø³ ìîæëèâ³ ôîðìè ïðîòèïðàâíîãî â³ä÷óæåííÿ ³ ïîãëèíàííÿ ÑÃ.

². Ïåðåä âèçíà÷åííÿì ïîíÿòòÿ ðåéäåðñòâà ÿê ïðîöåñó ïðîòèïðàâíèõ ä³é,
ðîçêðèòòÿ çì³ñòó éîãî ñêëàäîâèõ, ¿õ ñï³ââ³äíîøåííÿ ç òåðì³íîì ïîãëèíàííÿ, äî-
ö³ëüíî, õî÷à á ñòèñëî, îêðåñëèòè ³ îá´ðóíòóâàòè çàãàëüíîòåîðåòè÷í³, ìåòîäîëîã³÷í³,
åòèìîëîã³÷í³ òà ïðàêñåîëîã³÷í³ çàñàäè ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî
àïàðàòó ÿê íàóêîâî-âñòàíîâëåíèõ çàñàä â³ääçåðêàëåííÿ ³ ðîçêðèòòÿ çì³ñòó ÿâèù,
âçàãàë³ ³ ÿâèùà ðåéäåðñòâà ÿê ïðîöåñó ïîãëèíàííÿ ï³äïðèºìñòâ. Ùî ñàìå ó çà-
ãàëüíîòåîðåòè÷íîìó ïëàí³ ÿâëÿþòü ñîáîþ ñëîâà “òåðì³í” òà “ïîíÿòòÿ”, ÿê âîíè
ñï³ââ³äíîñÿòüñÿ ì³æ ñîáîþ, à òàêîæ òå, ÿê³ âèìîãè íàïðàöþâàëà íàóêà äëÿ
ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó.

Ñëîâî “òåðì³í” ïîõîäèòü â³ä ëàò. (terminus) ³ ïîÿñíþºòüñÿ ó òëóìà÷íîìó
ñëîâíèêó ÿê “…âèðàæåííÿ ïåâíîãî ïîíÿòòÿ, ÿêî¿ñü ãàëóç³ íàóêè” [1, ñ. 669; 2,
ñ. 302–304]. Îäíàê çðîáëåíèé íàìè åòèìîëîã³÷íèé àíàë³ç ñï³ââ³äíîøåííÿ òåðì³í³â
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³ ïîíÿòü [3, ñ. 138–146; 4, ñ. 151–160] äàº ï³äñòàâè ñòâåðäæóâàòè, ùî ñëîâî “òåð-
ì³í” ïîçíà÷àº çîâí³øíþ ôîðìó ÿâèùà, à ñëîâî “ïîíÿòòÿ” îêðåñëþº çì³ñò âíóòð³øí³õ
îçíàê êîíêðåòíèõ ïðåäìåò³â, ïðîöåñ³â, â³äíîñèí, ä³é, ïîä³é òà ³íøèõ ÿâèù ðåàëüíî¿
ä³éñíîñò³ [3, ñ. 138–146; 4, ñ. 151–160].

ßê ìè âæå â³äçíà÷àëè [3, ñ. 138–146; 4, ñ. 151–160], ç ïðèâîäó íàçâè òåðì³í³â
³ çì³ñòó ïîíÿòü êðàùå äîìîâëÿòèñü í³æ áåç ê³íöÿ ³ êðàþ äèñêóòóâàòè. Ïðè öüîìó
ñë³ä ìàòè íà óâàç³, ùî äîñÿãòè âçàºìîóçãîäæåíîñò³ ïîíÿòòÿ, éîãî ñïðèéíÿòòÿ ó
ôàõîâîìó ñåðåäîâèù³, ³ìïåðàòèâíîñò³ òà ³íøèõ îçíàê ëåãøå òîä³, êîëè ïðè ôîðìó-
âàíí³ òåðì³í³â òà ïîíÿòü ¿õ àâòîðè-ðîçðîáíèêè äîòðèìóþòüñÿ òàêèõ çàãàëüíèõ
âèìîã:

– òåðì³í ïîâèíåí íàéá³ëüø ïîâíî â³äïîâ³äàòè çîâí³øí³é ôîðì³ ïî³ìåíîâàíîãî
íèì ÿâèùà, ïðåäìåòà, ä³¿, ïîä³¿, îõîïëþâàòè çîâí³øí³ ïàðàìåòðè é íå âèõîäèòè çà
ìåæ³ çîâí³øíüî¿ ôîðìè ïî³ìåíîâàíîãî íèì ÿâèùà, ïðîöåñó, ïðåäìåòà, ä³¿, ïî-ä³¿;

– ïîíÿòòÿ ÿê êàòåãîð³ÿ, ùî â³äîáðàæàº âíóòð³øí³é çì³ñò òåðì³í³â, ñë³ä
êîíñòðóþâàòè ç óðàõóâàííÿì åòèìîëîã³÷íèõ, ïðàêñåîëîã³÷íèõ, ìåòîäîëîã³÷íèõ ³
ñòðóêòóðíî-òåõíîëîã³÷íèõ âèìîã äî ôîðìóâàííÿ ïîíÿòòÿ.

Êð³ì òîãî, ïðè ôîðìóâàíí³ íîâèõ òåðì³í³â ñë³ä äîòðèìóâàòèñü ïðèíöèï³â
“óíèêíåííÿ êîíêóðåíö³¿ òåðì³í³â”, “çàéíÿòèé òåðì³í ìàº ïð³îðèòåò”. Ïðè àäàïòàö³¿
ðàí³øå íàïðàöüîâàíèõ òåðì³í³â äî ò³º¿ ÷è ³íøî¿ ñôåðè ä³ÿëüíîñò³ ÿê ïðåäìåòà äî-
ñë³äæåííÿ íåîáõ³äíî äîòðèìóâàòèñü: ïðèíöèï³â “ïð³îðèòåò ìàº òåðì³í, ñôîðìî-
âàíèé ó ìåòîäîëîã³¿ áàçîâîãî âèùîãî ð³âíÿ”; ïðèíöèï³â “çàéíÿòèé òåðì³í ìàº
ïð³îðèòåò”, “óíèêíåííÿ êîíêóðåíö³¿ òåðì³í³â”, ùî âèïëèâàþòü ³ç ìåòîäîëîã³¿
òåîð³¿ ï³çíàííÿ [6, ñ. 239] òà ìåòîäîëîã³¿ òåîð³¿ â³ääçåðêàëåííÿ [6, ñ. 236]. Òàêèì
÷èíîì, ïðè ôîðìóâàíí³, àäàïòóâàíí³, óòî÷íåíí³ íàÿâíèõ òà ôîðìóâàíí³ íîâèõ
òåðì³í³â ³ ïîíÿòü ó ò³é ÷è ³íø³é ñôåð³ ä³ÿëüíîñò³ ñë³ä äîòðèìóâàòèñü òàêèõ
âèìîã.

Ó åòèìîëîã³÷íîìó ïëàí³ çì³ñò ïîíÿòòÿ ïîâèíåí â³äïîâ³äàòè ôîðì³ òà ìåæàì
òåðì³íà. Òîáòî â³äîáðàæàòè âñ³ åòèìîëîã³÷íî çì³ñòîâ³, þðèäè÷íî ³ òåõíîëîã³÷íî-
çíà÷èì³ îçíàêè (ñòîðîíè ÷è àñïåêòè) äîñë³äæóâàíîãî ³ ïî³ìåíîâàíîãî ó òåðì³í³,
ÿâèùà, ïðîöåñó, ïðåäìåòà, ä³¿, ïîä³¿ òà íå âèõîäèòè çà éîãî ìåæ³. Ó ïðàêñåîëîã³÷íîìó
ïëàí³ çì³ñò ïîíÿòòÿ ñë³ä êîíñòðóþâàòè ç óðàõóâàííÿì: éîãî ïåðâèííîãî çàñòî-
ñóâàííÿ, ³ñòîðè÷íîãî ðîçâèòêó ³ òðàíñôîðìàö³¿; çàñòåðåæåíü ³ óçãîäæåíîñò³ ñòàðîãî
çíà÷åííÿ ïîíÿòòÿ ç éîãî çàïðîïîíîâàíèì, íîâèì, óòî÷íåíèì àáî äîêîð³ííî çì³íå-
íèì çíà÷åííÿì ïîíÿòòÿ, çàëåæíî â³ä çì³í ÿâèù îá’ºêòèâíî ³ñíóþ÷î¿ ä³éñíîñò³ [3,
ñ. 138–146; 4, ñ. 151–160]. Ó ìåòîäîëîã³÷íîìó ïëàí³ çì³ñò êîíêðåòíîãî ïîíÿòòÿ
ñë³ä òåîðåòè÷íî îá´ðóíòîâóâàòè, ìåòîäîëîã³÷íî çâàæóâàòè ³ âèâ³ðÿòè ç óðàõóâàííÿì
ìåòîäîëîã³÷íèõ âèìîã òåîð³¿ ï³çíàííÿ [6, ñ. 239] òà ìåòîäîëîã³÷íèõ âèìîã òåîð³¿
â³ääçåðêàëåííÿ [6, ñ. 236]. Ïðè ôîðìóâàíí³ òåðì³í³â ³ ïîíÿòü íåîáõ³äíî òàêîæ
âðàõîâóâàòè ãàëóçåâî-òåõíîëîã³÷í³ îñîáëèâîñò³ çì³ñòó ÿâèù, ïðåäìåò³â, ä³é, ïîä³é,
ïðèòàìàííèõ â³äïîâ³äí³é ñôåð³ ñóñï³ëüíî-åêîíîì³÷íèõ â³äíîñèí, êóäè ïðîíèêëè
êðèì³íîãåíí³ ïðîöåñè é äå â÷èíÿþòüñÿ êðèì³íàëüí³ ïðàâîïîðóøåííÿ [3, ñ. 138–
146; 4, ñ. 151–160].

²². Â³äçíà÷åí³ åòèìîëîã³÷í³, ïðàêñåîëîã³÷í³ òà ìåòîäîëîã³÷í³ çàñàäè º îñíî-
âîïîëîæíèìè ÿê ïðè âèçíà÷åíí³ çì³ñòó ïîíÿòü âçàãàë³, òàê ïðè âèçíà÷åíí³ ïî-
íÿòü ó êîíêðåòí³é ñôåð³ ä³ÿëüíîñò³, ó ò. ÷. é ïðè âèçíà÷åí³ ïîíÿòòÿ “ðåéäåðñòâî”.
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Ðåéäåðñòâî, ÿê ³ éîãî ñòðóêòóðí³ ñêëàäîâ³ ðåîðãàí³çàö³ÿ (çëèòòÿ, ïðèºäíàííÿ,
ïîä³ë, âèä³ëåííÿ, ïåðåòâîðåííÿ), ë³êâ³äàö³ÿ (ó ôîðì³ áàíêðóòñòâà, ñêàñóâàííÿ äåðæ-
ðåºñòðàöèè ï³äïðèºìñòâ) àáî ³íøèõ ôîðì ¿õ â³ä÷óæåííÿ (êóï³âëÿ-ïðîäàæ, áàðòåð,
äàðóâàííÿ, òîùî), ï³ä âèãëÿäîì ÿêèõ ðåéäåðñòâî â÷èíÿºòüñÿ, ó êðèì³íàëüíî-
ïðàâîâ³é òà êðèì³íîëîã³÷í³é íàóêàõ íå âèçíà÷åí³, à ó äîðåôîðìåíèé ïåð³îä öèì
íàóêàì áóëè íåâ³äîì³. Ó çâ’ÿçêó ç öèì, ñë³ä ìàòè íà óâàç³, ùî â ïðîöåñ³ íàóêîâèõ
äîñë³äæåíü, îñîáëèâî ïðè îáãîâîðåíí³ ¿õ ðåçóëüòàò³â, äóæå ÷àñòî âèíèêàþòü äèñêóñ³¿,
äå ìîæíà ïî÷óòè òâåðäæåííÿ, ùî íîâ³ òåðì³íè òà ïîíÿòòÿ, òîáòî íåîëîã³çìè –
öå íåäîë³ê äîñë³äæåííÿ. Àðãóìåíòè ïðîñò³, êðèì³íîëîã³÷íà àáî ³íøà íàóêà íå
çíàþòü òàêèõ òåðì³í³â ³ ïîíÿòü. Äîêàç òîãî, ùî íîâ³ ïîíÿòòÿ óçãîäæåí³ ç óñ³ìà
âèìîãàìè òåîð³¿ ï³çíàííÿ òà òåîð³¿ â³ääçåðêàëåííÿ ³ â³äîáðàæàþòü ÿâèùà ðåàëüíî¿
ä³éñíîñò³, íå ñïðàöüîâóþòü. Íåîëîã³çìè ó äîñë³äæåííÿõ, ùî îá’ºêòèâíî â³ääçåðêà-
ëþþòü íåãàòèâí³ ïðîöåñè, ÷àñòî ñòàþòü ïðè÷èíîþ â³äìîâè ó íàäàíí³ ðåêîìåíäàö³¿
äî äðóêó ¿õ ðåçóëüòàò³â. Îñê³ëüêè ñàì òåðì³í “ðåéäåðñòâî”, ÿê ³ ôîðìè éîãî
ïðîÿâó â óêðà¿íñüê³é êðèì³íîëîã³÷í³é íàóö³, º íå ïðîñòî íåîëîã³çìîì, à ùå é ³í-
øîìîâíèì ñëîâîì, òî ïîä³áíà ñèòóàö³ÿ ïîòðåáóº ïåâíîãî âèâ÷åííÿ ³ ïîÿñíåííÿ
ñóòíîñò³ ïîíÿòòÿ “íåîëîã³çì”.

Êîðîòêèé ñëîâíèê ³íîçåìíèõ ñë³â (óêëàäà÷êà Ñ.Ì. Ëîêøèíà) âèçíà÷àº ïîíÿòòÿ
“íåîëîã³çì” ÿê Neo – íîâå + logos – ñëîâî àáî ñëîâîñïîëó÷åííÿ [7]. Ñó÷àñíèé
ñëîâíèê ³íøîìîâíèõ ñë³â (óêëàäà÷. Ë.². Íå÷âîëîä) äàº ñõîæå âèçíà÷åííÿ ïîíÿòòÿ
“íåîëîã³çì”, îäíàê âèçíà÷àº éîãî á³ëüø ïîâíî: Neo – íîâå + logizm – ñëîâî àáî
ñëîâîñïîëó÷åííÿ, ôðàçåîëîã³÷íèé çâîðîò, ùî ç’ÿâëÿºòüñÿ â ìîâ³ ç ðîçâèòêîì
ñóñï³ëüíîãî æèòòÿ, íàóêè, êóëüòóðè, òåõí³êè [8]. Òîáòî íåîëîã³çì – öå íå àëîã³çì,
ÿêèé ÷àñòî ñêëàäàºòüñÿ ³ç åêëåêòè÷íèõ ñëîâîñïîëó÷åíü, ÿêèìè ÷àñòî ãð³øàòü
÷èñëåíí³, çîêðåìà ³ äèñåðòàö³éí³, äîñë³äæåííÿ. Ó êðèì³íîëîã³÷í³é, êðèì³íàëüíî-
ïðàâîâ³é, ÿê ³ áóäü-ÿê³é ³íø³é íàóö³, íåîëîã³çì – öå îá’ºêòèâíà íåîáõ³äí³ñòü.
ßêùî ç’ÿâèëèñü íîâ³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ÿâèùà, ïðîöåñè, ïðåäìåòè, ä³¿,
ïîä³¿ é â³äñóòíº ¿õ â³ääçåðêàëåííÿ â³äïîâ³äíèì òåðì³íîì òà ïîíÿòòÿì, òî ÿê
ìîæíà ö³ íåãàòèâí³ ïðîöåñè çóïèíèòè áåç ¿õ àäåêâàòíîãî â³ääçåðêàëåííÿ?

Òîáòî îñíîâíèì çàâäàííÿì íîâèõ ñë³â (òåðì³í³â, ïîíÿòü) ó êðèì³íàëüíî-
ïðàâîâ³é íàóö³ º â³äîáðàæåííÿ òåõíîëîã³÷íèõ îñîáëèâîñòåé íîâîóòâîðåíèõ ñóñï³ëüíî
íåáåçïå÷íèõ ä³ÿíü, äåòàëüí³ îçíàêè ÿêèõ ìàþòü ëÿãòè ó ôîðìóâàííÿ äèñïîçèö³¿
êðèì³íàëüíî-ïðàâîâî¿ íîðìè ïðè êðèì³íàë³çàö³¿ íîâèõ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü.
Ó êðèì³íîëîã³÷í³é íàóö³ íîâ³ ñëîâà, ñëîâîñïîëó÷åííÿ, ôðàçåîëîã³÷í³ çâîðîòè (íåî-
ëîã³çìè) â³äîáðàæàþòü òåõíîëîã³÷í³ îñîáëèâîñò³ â÷èíåííÿ íîâîóòâîðåíèõ ñóñï³ëüíî
íåáåçïå÷íèõ ä³ÿíü. Ñàìå îá’ºêòèâíî â³äîáðàæåí³ òåõíîëîã³÷í³ îñîáëèâîñò³ ä³ÿíü
â³äïîâ³äíèìè òåðì³íàìè òà ïîíÿòòÿìè ñòàþòü ³íôîðìàö³éíîþ îñíîâîþ äëÿ âèñóíåííÿ
âåðñ³é ïðî: ìîæëèâ³ âèäè, ñïîñîáè, ô³íàíñîâî-ãîñïîäàðñüê³ ³íñòðóìåíòè, ñõåìè,
òåõíîëîã³¿, ïðè÷èíè òà óìîâè â÷èíåííÿ òåõíîëîã³÷íî íàñè÷åíèõ, ðàí³øå íåâ³äîìèõ
åêîíîì³÷íèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü; ìåòîäè, ìåòîäèêè é òåõí³÷í³ çàñîáè
òà òåõíîëîã³÷í³ ïðèéîìè âèÿâëåííÿ, äîêóìåíòóâàííÿ, çàïîá³ãàííÿ ³ ïðîòèä³¿
â÷èíåííþ òàêèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü. Òîáòî çì³íè ñóñï³ëüíî-åêîíîì³÷íèõ
â³äíîñèí, óñï³õè òà ïðîáëåìè, ùî âèíèêàþòü ó ðåçóëüòàò³ öèõ çì³í, ÿê ³ øëÿõè ¿õ
ðîçâ’ÿçàííÿ, ïîòðåáóþòü ïîâíîãî, àäåêâàòíîãî ³ îá’ºêòèâíîãî â³ääçåðêàëåííÿ, â
òîìó ÷èñë³ çà äîïîìîãîþ íîâèõ òåðì³í³â ³ ïîíÿòü – íåîëîã³çì³â. Òàê ñòâåðäæóº
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òåîð³ÿ ï³çíàííÿ [6] òà òåîð³ÿ â³ääçåðêàëåííÿ [6], òàê ñòâåðäæóº íàøå ðåàëüíå
æèòòÿ, äå ìè áà÷èìî äàëåêî íå óñï³øí³ ðåçóëüòàòè çà ð³çíèìè íàïðÿìàìè çä³éñíåííÿ
òàê çâàíèõ ðåôîðì. ßêùî íîâ³ ñëîâà ÷è ñëîâîñïîëó÷åííÿ íå â³äðàçó ñïðèéìàþòüñÿ
ôàõîâîþ ñï³ëüíîòîþ, âîíè çàëèøàþòüñÿ íåîëîã³çìàìè. Îäíàê ÿêùî íåîëîã³çì
â³ääçåðêàëþº þðèäè÷íî, òåõíîëîã³÷íî, íàóêîâî ÷è çì³ñòîâíî çíà÷èì³ àñïåêòè
òîãî ÷è ³íøîãî ÿâèùà, òî ç ÷àñîì ôàõîâà ñï³ëüíîòà ïî÷èíàº âèêîðèñòîâóâàòè íåî-
ëîã³çì ÿê îá’ºêòèâíî ³ñíóþ÷èé çàñ³á â³äîáðàæåííÿ çì³í ó ïðåäìåò³ âèâ÷åííÿ ³
ïðèðîäíî ïîïîâíþº ìîâíèé ñëîâíèê. Òîáòî ÿêùî íåîëîã³çì ÷³òêî, ïîâíî ³
îá’ºêòèâíî â³ääçåðêàëþº îçíàêè, òåõíîëîã³¿, ³íø³ îñîáëèâîñò³ ðåàëüíî ³ñíóþ÷èõ
ÿâèù, ïðåäìåò³â, ïðîöåñ³â, ä³é, ïîä³é – éîãî àêòèâíî âèêîðèñòîâóþòü, íèì ïîïîâ-
íþþòü ìîâíèé ñëîâíèê, íåîëîã³çìè ñòàþòü åôåêòèâíèì çàñîáîì â³ääçåðêàëåííÿ
íîâèõ ÿâèù, ïðåäìåò³â, ïðîöåñ³â, ä³é, ïîä³é, à, â³äïîâ³äíî, ñòàþòü ïðèðîäíèì çà-
ñîáîì ìîâîòâîðåííÿ.

Òàêèì ÷èíîì, ïîíÿòòÿ “íåîëîã³çìè” ìîæíà ñôîðìóëþâàòè òàê – öå íîâ³
ñëîâà, ñëîâîñïîëó÷åííÿ àáî ôðàçåîëîã³÷í³ çâîðîòè, ÿê³ â³ääçåðêàëþþòü íîâ³ ÿâèùà,
íîâ³ ïðîöåñè, íîâ³ ïðåäìåòè, ä³¿, ïîä³¿, ùî ëèøå ç’ÿâèëèñü ó íàóö³ òà ïðàêòèö³ àáî
óòî÷íþþòü íîâ³ àñïåêòè, íîâå (îñó÷àñíåíå) çíà÷åííÿ ñë³â, ñëîâîñïîëó÷åíü, òåðì³í³â,
ïîíÿòü âæå îá’ºêòèâíî ³ñíóþ÷èõ ÿâèù, ïðîöåñ³â, ïðåäìåò³â, ä³é, ïîä³é, â³äïîâ³äíî
äî íîâîãî ñòàíó ñóñï³ëüñòâà, íîâîãî ñòàíó ñóñï³ëüíèõ â³äíîñèí, íàóêè, òåõí³êè –
¿õ ðîçâèòêó ÷è äåãðàäàö³¿.

²²². Ó Âåëèêîìó åêîíîì³÷íîìó ñëîâíèêó òåðì³í “ðåéä” àáî “ðåéäåðñòâî”
âèçíà÷àºòüñÿ ÿê “îïåðàö³ÿ ùîäî ïðèäáàííÿ âåëèêîãî ïàêåòó àêö³é ïåâíî¿ êîìïàí³¿
ç ìåòîþ ¿¿ ïîãëèíàííÿ” [2, ñ. 885]. Ç’ÿñóâàííÿ ñëîâà “ðåéäåðñòâî” ó ³ñòîðèêî-
åòèìîëîã³÷íîìó ïëàí³ çà äîïîìîãîþ Â³ê³ïåä³¿, ³íøèõ åíöèêëîïåäè÷íèõ âèäàíü
ïðèçâîäèòü äî ìîðñüêîãî òà â³éñüêîâîãî çíà÷åííÿ ñëîâà “ðåéä”. Òåðì³í “ðåéäåðñòâî”
(àíãë. “raider”) – â³éñüêîâèé êîðàáåëü, çàìàñêîâàíèé ï³ä òîðãîâåëüíèé, ùî âèêîíóº
çíèùåííÿ ìîðñüêèõ òðàíñïîðò³â ñóïðîòèâíèêà. Ñëîâî “raid” (àíãë.) – îçíà÷àº
íàïàä, íàá³ã, íàïàäíèê, ãðàá³æíèê. Ó ³ñòîðè÷íîìó ïëàí³ ïðèðîäà ðåéäåðñòâà âè-
ïëèâàº ç ï³ðàòñüêèõ ðåéä³â êîðîë³âñüêîãî â³éñüêîâî-ìîðñüêîãî ôëîòó Àíãë³¿ [9].

Óñ³ ìîæëèâ³ åòèìîëîã³÷í³ àñïåêòè ïîíÿòòÿ “ðåéäåðñòâî” â ñó÷àñíèõ êðèì³íî-
ëîã³÷íèõ äîñë³äæåííÿõ â³äîáðàæåí³ íå ëèøå íåïîâíî, à é ñóïåðå÷ëèâî, ³íêîëè –
åêëåêòè÷íî. Å. Âàëëàñê ââàæàº ðåéäåðñòâî êîðïîðàòèâíèì çàõîïëåííÿì øëÿõîì
âèêðàäåííÿ ïàêåòó àêö³é â àêö³îíåð³â, çä³éñíåíå îáìàííèì ñïîñîáîì ç ìåòîþ
îòðèìàííÿ äîì³íóþ÷îãî ïîëîæåííÿ â àêö³îíåðíîìó òîâàðèñòâ³ òà ìîæëèâîñò³
àêòèâíî âïëèâàòè íà ïðèéíÿòòÿ íèì ð³øåíü àáî ç ìåòîþ ïîäàëüøîãî âèâåäåííÿ
àêòèâ³â àêö³îíåðíîãî òîâàðèñòâà [10]. Äóæå âóçüêå ðîçóì³ííÿ ñïîñîá³â ó÷èíåííÿ
ðåéäåðñòâà. Êð³ì âèêðàäåííÿ, àêö³¿ ìîæíà ï³äðîáèòè; ïðîâåñòè ¿õ íåçàêîííó
åì³ñ³þ; âèêóïèòè; ïåðåïèñàòè íà ðåéäåð³â ï³ä ¿õ ïîãðîçàìè òà ³íòåëåêòóàëüíèì ³
ô³çè÷íèì òèñêîì; ï³äðîáèòè óñòàíîâ÷³ äîêóìåíòè; ï³äðîáèòè ïðîòîêîë çáîð³â àê-
ö³îíåð³â; îòðèìàòè â ³íøèé ïñåâäîëåã³òèìíèé ñïîñ³á ç ìåòîþ çì³íè âëàñíèê³â
ïîðòôåëþ àêö³é íà êîðèñòü ðåéäåð³â. Íà äóìêó ª. Âàëàñêà, ðåéäåðñòâî â³äáóâàºòüñÿ
ëèøå çà äîïîìîãîþ âèêðàäåííÿ ïàêåòà àêö³é. Âèïàëè òàêîæ ñïîñîáè ïîãëèíàííÿ
ï³äïðèºìñòâ, â÷èíåí³ ï³ä âèãëÿäîì çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, âèîêðåìëåííÿ,
ïåðåòâîðåííÿ, ë³êâ³äàö³¿ ñóá’ºêò³â ãîñïîäàðþâàííÿ (äàë³ – ÑÃ) ñò. 59 ÃÊÓ.
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Ãåíåðàëüíà ïðîêóðàòóðà Óêðà¿íè (ëèñò â³ä 06.10.2006 ¹ 12/1/1-109âèõ-06)
âèçíà÷àº ïîíÿòòÿ “ðåéäåðñòâî” ÿê “ñóêóïí³ñòü ð³çíèõ ïðàâîâèõ çàõîä³â, ó÷èíåíèõ
ó ïðàâîâîìó ïîë³, ñïðÿìîâàíèõ íà çàõîïëåííÿ îá’ºêòà âëàñíîñò³, â òîìó ÷èñë³ â
³íòåðåñàõ òðåòüî¿ îñîáè ÷è çì³íè éîãî âëàñíèêà çà äîïîìîãîþ ³í³ö³éîâàíîãî
êîìåðö³éíîãî êîíôë³êòó”. Îçíàêè ðåéäåðñòâà, íàâåäåí³ ïîâí³øå, àëå âîíè ÷îìóñü
ó â³äçíà÷åíå âèùå ïîíÿòòÿ íå ïîòðàïèëè. Çîêðåìà, îçíàêàìè ðåéäåðñòâà âèçíà-
÷àþòüñÿ íåçàêîííà ñêóïêà àêö³é ó äð³áíèõ àêö³îíåð³â, ðîçãîëîøåííÿ äàíèõ ðåºñòð³â
âëàñíèê³â àêö³é, âèíåñåííÿ íåçàêîííèõ ñóäîâèõ óõâàë (ð³øåíü) ùîäî êîðïîðàòèâíèõ
êîíôë³êò³â, íåïðàâîì³ðíèõ ä³é îðãàí³â äåðæàâíî¿ âèêîíàâ÷î¿ ñëóæáè ï³ä ÷àñ
âèêîíàííÿ ñóäîâèõ óõâàë (ð³øåíü), çëî÷èííèõ ä³é ïðèâàòíèõ îõîðîííèõ ñòðóêòóð
òà ãðóï ëþäåé, çàëó÷åíèõ äî çàõîïëåííÿ ï³äïðèºìñòâ òîùî [11]. Ìàêàðîâà Î.À.
ââàæàº ðåéäåðñòâî “…âîðîæèì, àáî íåäðóæí³ì ïîãëèíàííÿì øëÿõîì ìàñîâîãî
ñêóïîâóâàííÿ àêö³é, íåçàêîííèìè ìåòîäàìè”. Îäíàê äàë³ âîíà çàóâàæóº: “íåäðóæíº
ïîãëèíàííÿ, ÿêå çä³éñíþºòüñÿ êðèì³íàëüíî êàðàíèìè ìåòîäàìè íå º ïîãëèíàííÿì,
à º çàõîïëåííÿì. Ïîãëèíàííÿ – öå çàñ³á âñòàíîâëåííÿ êîíòðîëþ íàä á³çíåñîì, ÿêå
â³äáóâàºòüñÿ âèêëþ÷íî ó ìåæàõ çàêîíó” [12]. Öå òâåðäæåííÿ äîñë³äíèö³ òàêîæ íå
âðàõîâóº òàêèõ ôîðì â³ä÷óäæåííÿ ÑÃ, ïåðåäáà÷åíèõ ñò. 59 ÃÊÓ òà ñò 104 ÖÊÓ,
ÿê çëèòòÿ, ïðèºäíàííÿ, ïîä³ë, ïåðåòâîðåííÿ, ë³êâ³äàö³ÿ ÷åðåç áàíêðóòñòâî àáî
ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ, ï³ä âèãëÿäîì ÿêèõ â³äáóâàºòüñÿ ñàìå ðåéäåðñüêå
ïîãëèíàííÿ.

Ê.Ñ. Ôîì³÷îâ àíàë³çóº ïîçèö³þ Ì. Ëîïàøåíêà, ÿêèé âèçíà÷àº ðåéäåðñòâî
ÿê “ðåòåëüíî ñïëàíîâàíó ñèñòåìó ä³ÿëüíîñò³, ñïðÿìîâàíó íà îòðèìàííÿ ÷óæî¿
êîìïàí³¿, ÿêà çä³éñíþº ï³äïðèºìíèöüêó àáî ³íø³ âèäè åêîíîì³÷íî¿ ä³ÿëüíîñò³”
[13]. Îäíàê äëÿ ö³ëåé íàóêîâîãî äîñë³äæåííÿ âàæëèâî çíàòè, ÿê³ ôîðìè ïðîÿâó
ö³º¿ ñèñòåìè ä³ÿëüíîñò³. Ì.². Êàìëèê âèçíà÷àº ðåéäåðñòâî ÿê “ñïîëó÷åííÿì íåçà-
êîííèõ, íàï³âçàêîííèõ (íå ïðîïèñàíèõ ó çàêîí³, ³íøèìè ñëîâàìè “ ïðîòèïðàâíèõ,
àëå çàêîíîäàâ÷î íå çàáîðîíåíèõ) òà çàêîííèõ ñïîñîá³â ïðèäáàííÿ ïðèâàáëèâîãî,
àëå ÷óæîãî á³çíåñó” [14]. Äîñèòü ñóïåðå÷ëèâå ôîðìóëþâàííÿ “íåçàêîíí³, çàêîíí³,
íàï³âçàêîíí³... àëå çàêîíîäàâ÷î íå çàáîðîíåí³ ñïîñáè ïðèäáàííÿ ÷óæîãî á³çíåñó”.
Á³ëüø ³íôîðìàòèâíèì º âèçíà÷åííÿ Î.Á. Ñàõàðîâî¿ òà Ñ.². Ëîïàò³íà, ÿê³ âêàçóþòü
íà “íàï³âêðèì³íàëüíèé õàðàêòåð ðåéäåðñòâà, îñíîâíîþ îçíàêîþ ÿêîãî º ïîðóøåííÿ
çàêîíó, çàñòîñóâàííÿ òèõ ÷è ³íøèõ øàõðàéñüêèõ ñïîñîá³â íåçàêîííîãî çàõîïëåííÿ
ï³äïðèºìñòâà áåç çãîäè éîãî àêö³îíåð³â, ìåòîþ ÿêîãî º îòðèìàííÿ êîíòðîëþ íàä
ë³êâ³äíèìè àêòèâàìè ï³äïðèºìñòâà çà ìàêñèìàëüíî íèçüêîþ ö³íîþ, ÿê ïðàâèëî,
äëÿ ¿õ ïîäàëüøîãî ïðîäàæó” [15, ñ. 10]. Ê.Ñ. Ôîì³÷îâ â³äçíà÷àº, ùî “...âèçíà÷åííÿ
ïîíÿòòÿ “ðåéäåðñòâî” óñêëàäíþºòüñÿ ÷åðåç ð³çíîìàí³òí³ñòü ôîðì ïðîÿâó öüîãî
ÿâèùà”. Îäíàê ö³ “…ð³çíîìàí³òí³ ôîðìè ðåéäåðñòâà…” àâòîð íå ôîðìóëþº. Äîñë³ä-
íèê â³äçíà÷àº, ùî “ðåéäåðñòâî ðîçãëÿäàºòüñÿ ÿê ïðàâîì³ðíèé ïðîöåñ ðèíêîâèõ
â³äíîñèí ³, îäíî÷àñíî, ÿê íåçàêîííà ä³ÿëüí³ñòü îðãàí³çîâàíèõ çëî÷èííèõ ãðóï…”.
Òîáòî, îäí³ é ò³ æ ä³ÿííÿ â³í óâàæàº çà ïðàâîì³ðíèé ïðîöåñ ³ îäíî÷àñíî íåçàêîííó
ä³ÿëüí³ñòü [13].

Óñ³ çàçíà÷åí³ [9–15] ³ íåçãàäàí³ [16–18] ïîíÿòòÿ ðåéäåðñòâà â³äîáðàæàþòü
ëèøå îêðåì³ ôîðìè ïðîÿâó ³ ñïîñîáè éîãî â÷èíåííÿ. Ïðîòå âñ³ âîíè º íåïîâíèìè
ÿê ó ÷àñòèí³ ôîðì ¿õ ïðîÿâó, òàê ³ â³äíîñíî ñïîñîá³â ³ òåõíîëîã³÷íèõ ïðîöåäóð âè-
êîðèñòàííÿ öèõ ôîðì äëÿ ðåéäåðñüêîãî ïîãëèíàííÿ ÑÃ. Öå îçíà÷àº, ùî æîäíå ³ç
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öèõ âèçíà÷åíü íå â³äïîâ³äàº âèìîãàì òåîð³¿ ï³çíàííÿ [6] òà òåîð³¿ â³ääçåðêàëåííÿ
[6] ùîäî ïîâíîãî ³ àäåêâàòíîãî â³äîáðàæåííÿ îá’ºêòèâíî ³ñíóþ÷èõ îçíàê ðåéäåðñòâà
ÿê ÿâèùà ðåàëüíî¿ ä³éñíîñò³. Â³äïîâ³äíî, òàê³ âèçíà÷åííÿ ïîíÿòòÿ ðåéäåðñòâà íå
ì³ñòÿòü ³íôîðìàö³¿ ÿê äëÿ óäîñêîíàëåííÿ çàêîíîäàâñòâà (íå ëèøå êðèì³íàëüíî-
ïðàâîâîãî, à é àäì³í³ñòðàòèâíîãî, ô³íàíñîâîãî, öèâ³ëüíî-ïðàâîâîãî, äå ìàþòü çà-
êëàäàòèñü ìåõàí³çìè ðàííüî¿ ïðîô³ëàêòèêè ³ ïîïåðåäæåííÿ çëî÷èí³â), òàê ³ äëÿ
êðèì³íîëîã³÷íîãî çàïîá³ãàííÿ ³ ïðîòèä³¿ ðåéäåðñòâó.

Ïðîáëåìà íàâåäåíèõ âèùå òà ³í. äîñë³äæåíü ðåéäåðñòâà ïîëÿãàº â òîìó, ùî
¿õ àâòîðè íå â³äð³çíÿþòü ëåã³òèìí³ (çàêîíí³) ôîðìè îá’ºäíàííÿ ï³äïðèºìñòâ øëÿõîì
çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, ïåðåòâîðåííÿ, ë³êâ³äàö³¿ ÷åðåç áàíêðóòñòâî àáî
ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ (ñò. 59 ÃÊÓ òà ñò. 104 ÖÊÓ) â³ä àíàëîã³÷íèõ çà
ôîðìîþ, àëå çëî÷èííèõ çà çì³ñòîì ïñåâäîëåã³òèìíèõ ôîðì îá’ºäíàííÿ ÑÃ, ÿê³ é
óòâîðþþòü ïðîöåñ ïîãëèíàííÿ ÑÃ ï³ä ïðèõîâàíèì òèñêîì ðåéäåð³â òà ï³ä âèãëÿäîì
ðåîðãàí³çàö³¿ (çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, âèä³ëåííÿ, ïåðåòâîðåííÿ) ÷è ë³êâ³äàö³¿
(øëÿõîì áàíêðóòñòâà ÷è ñêàñóâàííÿ äåðæðåºñòðàö³¿) ÑÃ. Â³äì³íí³ñòü ïåðøèõ
â³ä äðóãèõ ïîëÿãàº â òîìó, ùî ïåðø³ – ëåã³òèìí³ ôîðìè ïðèïèíåííÿ ä³ÿëüíîñò³
ÑÃ ç ìåòîþ ¿õ îá’ºäíàííÿ, çä³éñíþþòüñÿ çà äîáðîâ³ëüíèì ð³øåííÿì âëàñíèê³â òà
¿õ íàñòóïíèê³â, ïðàâîñóäíî¿ óõâàëè ñóäó ÷è ïðè äîñÿãíåíí³ ìåòè – ñòâîðåííÿ ÑÃ.
Òîä³ ÿê äðóã³ – ïñåâäîëåã³òèìí³ (çëî÷èíí³) ôîðìè îá’ºäíàííÿ (ðåîðãàí³çàö³¿ òà
ë³êâ³äàö³¿) ï³äïðèºìñòâ çä³éñíþþòüñÿ ïðîòè âîë³ âëàñíèê³â, ï³ä ïðèõîâàíèì ñè-
ëîâèì òèñêîì, ³ º àêòîì ïîãëèíàííÿ ï³äïðèºìñòâ (â³ä÷óæåííÿì ó âëàñíèê³â çà
äîïîìîãîþ ìàí³ïóëÿö³é: ç àêö³ÿìè; óñòàíîâ÷èìè äîêóìåíòàìè, ï³ä âèãëÿäîì
ðåîðãàí³çàö³¿ ÷è ë³êâ³äàö³¿ ÑÃ). Òàêèì ÷èíîì, ïðîòèïðàâíå, ñèëîâå îá’ºäíàííÿ
ï³äïðèºìñòâ ï³ä âèãëÿäîì ëåã³òèìíèõ ôîðì ðåîðãàí³çàö³¿ (çëèòòÿ, ïðèºäíàííÿ,
ïîä³ëó, âèä³ëåííÿ, ïåðåòâîðåííÿ), ë³êâ³äàö³¿ øëÿõîì ïñåâäîáàíêðóòñòâà, ñêàñóâàííÿ
äåðæðåºñòðàö³¿, â³ä÷óæåííÿ ÑÃ ÷åðåç êóï³âëþ-ïðîäàæ, íàñë³äóâàííÿ, äàð³ííÿ
òîùî, â³ääçåðêàëþº ôàêòè÷íèé çì³ñò ñïîñîá³â òà òåõíîëîã³é, ùî ì³ñòèòü òåðì³í
“ïîãëèíàííÿ” ÑÃ, ó÷èíåíîãî ïðîòè âîë³ âëàñíèêà ï³ä ïðèõîâàíèì òèñêîì ðåéäåð³â.

Âèä³ëåííÿ ç ëåã³òèìíèõ ïðàâî÷èí³â äîáðîâ³ëüíî¿ ðåîðãàí³çàö³¿ (çëèòòÿ òîùî)
ÑÃ òà ïñåâäîëåã³òèìíèõ ôîðì ðåéäåðñòâà, â÷èíåíîãî ï³ä òèñêîì ðåéäåð³â òà ï³ä
âèãëÿäîì â³äçíà÷åíèõ âèùå ôîðì ðåîðãàí³çàö³¿ (çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, âèä³-
ëåííÿ, ïåðåòâîðåííÿ) òà ë³êâ³äàö³¿ ï³äïðèºìñòâ, ìàº òåîðåòèêî-ìåòîäîëîã³÷íå ³
ïðèêëàäíå çíà÷åííÿ. Âñòàíîâëåííÿ ôàêòó â÷èíåííÿ ðåéäåðñòâà ï³ä âèãëÿäîì òàêèõ
ïðàâî÷èí³â, ÿê çëèòòÿ, ïðèºäíàííÿ, ïîä³ë, âèä³ëåííÿ, ïåðåòâîðåííÿ òà ë³êâ³äàö³¿
ï³äïðèºìñòâ çà äîïîìîãîþ ìàí³ïóëÿö³é ç àêö³ÿìè, óñòàíîâ÷èìè äîêóìåíòàìè òà
ï³ä ñèëîâèì òèñêîì ðåéäåð³â, ó òåîðåòèêî-ìåòîäîëîã³÷íîìó ïëàí³, çí³ìàº “íàóêîâó”
ïëóòàíèíó: “çàêîííà, íàï³âçàêîííà ³ íåçàêîííà ä³ÿëüí³ñòü” [9–17] “ðåéäåðñòâî –
öå ïðàâîì³ðíèé ïðîöåñ ó ìåæàõ ïðàâîâîãî ïîëÿ” [11]. Ðåéäåðñòâî íå ìîæå áóòè
“çàêîííèì àáî íàï³âçàêîííèì”. Ó÷èíåíå ï³ä âèãëÿäîì â³äçíà÷åíèõ âèùå ëåã³òèìíèõ
ôîðì ðåîðãàí³çàö³¿ òà ë³êâ³äàö³¿ ÑÃ ðåéäåðñòâî º çëî÷èííèì ïîãëèíàííÿì ï³äïðè-
ºìñòâ, ó÷èíåíèì ïîðòè âîë³ ¿õ âëàñíèê³â, ³ öå îäíîçíà÷íî – çëî÷èííà ä³ÿëüí³ñòü.
Ó ìåòîäîëîã³÷íîìó ïëàí³ ñë³ä çàâæäè ìàòè íà óâàç³, ùî ôîðìè ðåîðãàí³çàö³¿ ³
ë³êâ³äàö³¿ ÑÃ, çàêëàäåí³ â ñò. 59 ÃÊ ³ ñò. 104 ÖÊ, ìîæóòü áóòè âèêîðèñòàí³ äëÿ
â÷èíåííÿ ðåéäåðñòâà øëÿõîì ïîãëèíàííÿ. Ñõåìà ñïîñîá³â ïîãëèíàííÿ âèãëÿäàº
òàê: 1) ï³äðîáëåííÿ äîêóìåíò³â íà: çëèòòÿ, ïðèºäíàííÿ, ïîä³ë, ïåðåòâîðåííÿ
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àáî ë³êâ³äàö³þ ÑÃ øëÿõîì áàíêðóòñòâà ÷è ñêàñóâàííÿ äåðæðåºñòðàö³¿; 2) ïà-
ðàëåëüíèé ñèëîâèé ÷è ñóäîâèé òèñê íà âëàñíèêà ï³ä ÷àñ ï³äðîáëåííÿ äîêóìåíòàö³¿
äî ïîãëèíàííÿ ÑÃ; 3) ïðè ãîòîâíîñò³ äîêóìåíòàö³¿ – ô³çè÷íå çàõîïëåííÿ ÑÃ;
4) óñóíåííÿ òà çì³íà îõîðîíè ³ êåð³âíèöòâà ÑÃ; 5) ðîçïðîäàæ çàõîïëåíîãî ÑÃ
÷àñòèíàìè. Òîáòî ðåéäåðñòâî – öå íå ïðîñòî àêò çàõîïëåííÿ ÑÃ, ÿê âèùå â³äçíà÷àëà
Î. Ìàêàðîâà, Ì. Ëîïàøåíêî òà ³í., öå áàãàòîõîäîâèé ïðîöåñ ³íòåëåêòóàëüíèõ
ìàí³ïóëÿö³é ç àêö³ÿìè, óñòàíîâ÷èìè äîêóìåíòàìè, ï³äãîòîâëåíèìè øëÿõîì îáìàíó
òà ñèëîâîãî òèñêó ðåéäåð³â, ùî º ïðîöåñîì ï³äãîòîâêè ï³äïðèºìñòâà äî ïîãëèíàííÿ.
Ëèøå ï³ñëÿ â³äïîâ³äíî¿ ãîòîâíîñò³ äîêóìåíòàö³¿ äî ïîãëèíàííÿ â³äáóâàºòüñÿ àêò
ô³çè÷íîãî çàõîïëåííÿ ÑÃ. Óâåñü ïðîöåñ ïîãëèíàííÿ ÑÃ äóæå âàæëèâî â³äîáðàçèòè
ÿêíàéïîâí³øå, îá’ºêòèâíî ³ àäåêâàòíî äî éîãî ôàêòè÷íèõ îçíàê. Ëèøå ó òàêîìó
ðàç³ îòðèìàíó ³íôîðìàö³þ ìîæëèâî áóäå âèêîðèñòàòè ÿê äëÿ óäîñêîíàëåííÿ
çàêîíîäàâñòâà, òàê ³ äëÿ âèñóíåííÿ âåðñ³é, âèÿâëåííÿ ³ äîêóìåíòóâàííÿ ïðîòèïðàâ-
íèõ ä³é çëî÷èíö³â, çàïîá³ãàííÿ ³ ïðîòèä³¿ ðåéäåðñòâó.

Ñêëàäàºòüñÿ öåé ïðîöåñ ³ç äâîõ êîìïëåêñíèõ ãðóï ïðàâî÷èí³â òà ä³é, ê³íöåâîþ
ìåòîþ ÿêèõ º ïðîòèïðàâíå çàâîëîä³ííÿ ï³äïðèºìñòâîì. Ïåðøà ãðóïà ïðàâî÷èí³â
òà ä³é âèêîðèñòîâóºòüñÿ äëÿ ñòâîðåííÿ ïñåâäîëåã³òèìíèõ ïåðåäóìîâ, íåîáõ³äíèõ
äëÿ ïîãëèíàííÿ ï³äïðèºìñòâà ï³ä âèãëÿäîì çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, ïåðåòâî-
ðåííÿ, ë³êâ³äàö³¿ ÷åðåç áàíêðóòñòâî àáî ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ, àáî
çàâîëîä³ííÿ ìàéíîì ï³äïðèºìñòâà ÷àñòêàìè, àêö³ÿìè, ïàÿìè ¿õ çàñíîâíèê³â, ó÷à-
ñíèê³â, àêö³îíåð³â, ÷ëåí³â, øëÿõîì ó÷èíåííÿ ïðàâî÷èí³â ³ç âèêîðèñòàííÿì ï³äðîáëåíèõ
àáî âèêðàäåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿.

Äîêóìåíòàëüíó ï³äãîòîâêó òàêèõ àêö³é ïðîâîäÿòü ï³äãîòîâ÷³ îðãàí³çîâàí³
çëî÷èíí³ óãðóïîâàííÿ, ùî ìîæóòü âèíèêàòè ñèòóàòèâíî, à ç ÷àñîì ïåðåðîñòàþòü
ó îðãàí³çîâàíå çëî÷èííå óãðóïîâàííÿ, ÿêå ä³º íà ïîñò³éí³é îñíîâ³. Ñêëàäàþòüñÿ
îðãàí³çîâàí³ çëî÷èíí³ óãðóïîâàííÿ ðåéäåð³â: ç þðèñò³â, íîòàð³óñ³â, ô³íàíñèñò³â,
ïðàö³âíèê³â äåðæðåºñòðó, ñóää³â, ñèëîâèê³â, îõîðîíö³â, à çà íåîáõ³äíîñò³ – é
³íøèõ ôàõ³âö³â, ïîêëèêàíèõ çàáåçïå÷èòè áåçïîêàðíå äîñÿãíåííÿ ö³ëåé, âèçíà÷åíèõ
äëÿ çëî÷èííîãî óãðóïîâàííÿ, çàìîâíèêîì.

Äðóãà ãðóïà ä³é – öå ñèëîâ³ ä³¿ ðåéäåð³â ç ïîãðîçîþ âáèâñòâà ÷è çàïîä³ÿííÿ
òÿæêèõ ò³ëåñíèõ óøêîäæåíü âëàñíèêó àòàêîâàíîãî ÑÃ ÷è éîãî ðîäè÷àì, ñïðÿìîâàí³
íà äîñÿãíåííÿ çãîäè âëàñíèêà (àòàêîâàíîãî ï³äïðèºìñòâà) íà ïîãëèíàííÿ øëÿõîì
ðåîðãàí³çàö³¿ (çëèòòÿ, ïðèºäíàííÿ, ïîä³ëó, ïåðåòâîðåííÿ) ÷è ë³êâ³äàö³¿ ÑÃ ÷åðåç
áàíêðóòñòâî àáî ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ, à òàêîæ íà çàêð³ïëåííÿ
äîêóìåíòàëüíèõ ðåçóëüòàò³â, îòðèìàíèõ ï³äãîòîâ÷îþ ãðóïîþ – ñèëîâå çàõîïëåííÿ
ï³äïðèºìñòâà, çàì³íà îõîðîíè, êåð³âíèöòâà ï³äïðèºìñòâà òîùî.

Ïåðåä âèçíà÷åííÿì êðèì³íîëîã³÷íîãî ïîíÿòòÿ ðåéäåðñòâà äîö³ëüíî òàêîæ
â³äçíà÷èòè, ùî ó êðèì³íàëüíîìó ïðàâ³ òåðì³í “ðåéäåðñòâî” íå óñòàëèâñÿ. Äîñèòü
åôåêòèâíî ñïðàöþâàâ ïðèíöèï “çðîçóì³ëîñò³ çàêîíó”, ÿêèé íàö³ëþº çàêîíîäàâöÿ íå
çàñòîñîâóâàòè, çà ìîæëèâîñò³, ³íîçåìíèõ ñë³â, îñîáëèâî êîëè éäåòüñÿ ïðî êðèì³íàë³çàö³þ
íîâèõ, ðàí³øå íåâ³äîìèõ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü. Ñàìå òîìó ñò. 206-2 ÊÊ Óêðà¿íè
çàêîíîäàâåöü íå íàçâàâ çàãàëüíîâæèâàíèì òåðì³íîì “ðåéäåðñòâî”, à íàçâàâ “ïðîòèïðàâíå
çàâîëîä³ííÿ ìàéíîì ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿”.

Çàñòîñóâàííÿ ³íøîìîâíîãî òåðì³íà “ðåéäåðñòâî” ó êðèì³íîëîã³÷íèõ äî-
ñë³äæåííÿõ º äîö³ëüíèì ç òàêèõ ïðè÷èí. Ïî-ïåðøå, öåé òåðì³í, íà â³äì³íó â³ä

© Popovych Volodymyr, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).24

222

ñëîâîñïîëó÷åííÿ “ïðîòèïðàâíå çàâîëîä³ííÿ ìàéíîì ï³äïðèºìñòâà, óñòàíîâè,
îðãàí³çàö³¿” âèð³øóº ïèòàííÿ ùîäî äîòðèìàííÿ ïðèíöèïó ìîâíî¿ åêîíîì³¿. Çâ³äñè
á³ëüø ëàêîí³÷íî âèêîíóºòüñÿ îïèñîâà ôóíêö³ÿ êðèì³íîëîã³÷íîãî äîñë³äæåííÿ.

Ïî-äðóãå, çàñòîñóâàííÿ ïîíÿòòÿ “ðåéäåðñòâî” â óêðà¿íñüêèõ êðèì³íîëîã³÷íèõ
äîñë³äæåííÿõ ñïðîùóº ïîð³âíÿëüíèé àíàë³ç ç ³íøîìîâíèìè êðèì³íîëîã³÷íèìè
äîñë³äæåííÿìè òà âçàºìîðîçóì³ííÿ ç êðèì³íîëîãàìè, àâòîðàìè ³íøîìîâíèõ äî-
ñë³äæåíü, äëÿ ÿêèõ ïîíÿòòÿ “ðåéäåðñòâî” º çàãàëüíîïðèéíÿòèì.

Òàêèì ÷èíîì, ïðîâåäåíèé àíàë³ç äîçâîëÿº ñôîðìóëþâàòè ïîíÿòòÿ “ðåéäåð-
ñòâî”, ÿêå â³ääçåðêàëèòü îá’ºêòèâíî ³ñíóþ÷³ êðèì³íîëîã³÷íî çíà÷èì³ òà êðèì³íàëü-
íî-ïðàâîâ³ îçíàêè ðåéäåðñòâà, ïðèäàòí³ äëÿ: 1) âèçíà÷åííÿ ñòðóêòóðíî-ôóíê-
ö³îíàëüíèõ ïñåâäîëåã³òèìíèõ ôîðì ïðîÿâó ðåéäåðñòâà, ï³ä âèãëÿäîì ÿêèõ â³ä-
áóâàºòüñÿ ïðîöåñ ðåéäåðñüêîãî ïîãëèíàííÿ ï³äïðèºìñòâ; 2) âèñóíåííÿ âåðñ³é
ùîäî ìîæëèâèõ âèä³â ³ ñïîñîá³â ó÷èíåííÿ ðåéäåðñòâà; 3) âñòàíîâëåííÿ òåõíîëîã³é,
ñõåì âóàëþâàííÿ òà ïðè÷èííî-ìîòèâàö³éíèõ ìåõàí³çì³â éîãî â÷èíåííÿ; 4) âèáîðó
ìåòîä³â, ìåòîäèê, îïåðàòèâíî-òåõí³÷íèõ òà ³íøèõ çàñîá³â âèÿâëåííÿ òà äîêóìåí-
òóâàííÿ ðåéäåðñòâà; 5) ïðîãíîçóâàííÿ, îðãàí³çàö³¿ çàïîá³ãàííÿ ³ ïðîòèä³¿ ðåéäåðñòâó
øëÿõîì ðàííüî¿ ïðîô³ëàêòèêè òà ïîïåðåäæåííÿ ðåéäåðñòâà.

Òàêèì ÷èíîì, ïîíÿòòÿ “ðåéäåðñòâî” ìîæíà âèçíà÷èòè òàê: ðåéäåðñòâî – öå
êîìïëåêñíèé ïðîöåñ ïñåâäîëåã³òèìíèõ ïðîòèçàêîííèõ ä³é ñïåö³àëüíî îðãàí³çîâàíèõ
çëî÷èííèõ óãðóïîâàíü ó ñêëàä³ åêîíîì³ñò³â, þðèñò³â, ôàõ³âö³â ðåºñòðàö³éíî-äîçâ³ëü-
íèõ, ïîñâ³ä÷óâàëüíèõ òà êîíòðîëüíèõ îðãàí³â, ñóää³â, îõîðîííèõ ñòðóêòóð, ä³ÿííÿ
ÿêèõ ñïðÿìîâàí³ íà ïðîòèïðàâíå ïîãëèíàííÿ ï³äïðèºìñòâ ï³ä âèãëÿäîì òàêèõ
ëåã³òèìíèõ ôîðì ðåîðãàí³çàö³¿ ÑÃ, ÿê çëèòòÿ, ïðèºäíàííÿ, ïîä³ë, âèä³ëåííÿ, ïå-
ðåòâîðåííÿ àáî ë³êâ³äàö³¿ ÷åðåç áàíêðóòñòâî, ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ, ³íø³
ìîæëèâ³ ôîðìè ïðîòèïðàâíîãî â³ä÷óæåííÿ ³ ïîãëèíàííÿ ÑÃ øëÿõîì: ìàí³ïóëÿö³é
ç àêö³ÿìè (ñêóïêà ó ì³íîðèòàð³¿â, íåçàêîííà åì³ñ³ÿ àêö³é); â÷èíåííÿ ïðàâî÷èí³â ç
âèêîðèñòàííÿì ï³äðîáëåíèõ àáî âèêðàäåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â; ïîãðîç:
íàñèëüñòâà, ùî íå º íåáåçïå÷íèì äëÿ æèòòÿ ³ çäîðîâ’ÿ; ïîøêîäæåííÿ ÷è çíèùåííÿ
ìàéíà; âáèâñòâà ÷è çàïîä³ÿííÿ òÿæêèõ ò³ëåñíèõ óøêîäæåíü âëàñíèêó ÷è ðîäè÷àì
àòàêîâàíîãî ÑÃ ç âèìàãàííÿì â³äìîâèòèñü â³ä ïðàâà âëàñíîñò³ íà ï³äïðèºìñòâî.

Çàïðîïîíîâàíå êðèì³íîëîã³÷íå ïîíÿòòÿ ðåéäåðñòâà ìàº çíà÷åííÿ íå ëèøå
äëÿ çàïîá³ãàííÿ ³ ïðîòèä³¿ çëî÷èííîñò³, à é äëÿ êðèì³íàëüíî-ïðàâîâî¿ íàóêè, îñ-
ê³ëüêè ïîâíå ³ àäåêâàòíå â³ääçåðêàëåííÿ ïñåâäîëåã³òèìíèõ þðèäè÷íî çíà÷èìèõ
îçíàê ðåéäåðñòâà ìîæå ñòàòè ³íôîðìàö³éíîþ îñíîâîþ äëÿ ôîðìóâàííÿ é óäîñêî-
íàëåííÿ äèñïîçèö³¿ êðèì³íàëüíî-ïðàâîâèõ íîðì ÿê îñíîâíèõ, òàê ³ äîïîì³æíèõ,
³ ñóïóòí³õ [19–20] âèä³â ³ ñïîñîá³â ó÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü,
ïðèòàìàííèõ ïðîöåñó ðåéäåðñüêîãî ïîãëèíàííÿ ³ ñèëîâîãî çàõîïëåííÿ ï³äïðèºìñòâ.

Ðàçîì ³ç öèì ïîâíå ³ àäåêâàòíå óÿâëåííÿ ïðî òå, ÿêèì ÷èíîì òåõíîëîã³¿
ðåîðãàí³çàö³¿ òà ë³êâ³äàö³¿ âèêîðèñòîâóþòüñÿ äëÿ ðåéäåðñüêîãî ïîãëèíàííÿ ÑÃ,
âèìàãàº ðîçêðèòè çì³ñò ïðîöåñó ïåðåòâîðåííÿ ëåã³òèìíèõ ôîðì ðåîðãàí³çàö³¿,
ë³êâ³äàö³¿, ïðîòèïðàâíîãî â³ä÷óæåííÿ ï³äïðèºìñòâ ó ïñåâäîëåã³òèìí³ ñòðóêòóðí³
ñêëàäîâ³ ïðîöåñó ðåéäåðñüêîãî ïîãëèíàííÿ ÑÃ ÿê: ðåîðãàí³çàö³ÿ (çëèòòÿ, ïðèºä-
íàííÿ, ïîä³ë, âèä³ëåííÿ, ïåðåòâîðåííÿ ï³äïðèºìñòâ); ë³êâ³äàö³ÿ ÷åðåç áàíêðóòñòâî
àáî ñêàñóâàííÿ äåðæðåºñòðàö³¿ ÑÃ, ³íø³ ìîæëèâ³ ôîðìè ïðîòèïðàâíîãî â³ä÷óæåííÿ
ÑÃ (êóï³âëÿ-ïðîäàæ, äàðóâàííÿ ÑÃ òîùî); ìàí³ïóëÿö³¿ ç àêö³ÿìè (ñêóïêà ó ì³íîðè-
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òàð³¿â, íåçàêîííà åì³ñ³ÿ àêö³é); ó÷èíåííÿ ïðàâî÷èí³â ³ç âèêîðèñòàííÿì ï³äðîáëåíèõ
àáî âèêðàäåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â; ïîãðîçè: íàñèëüñòâîì, ùî íå º íå-
áåçïå÷íèì äëÿ æèòòÿ ³ çäîðîâ’ÿ; ïîøêîäæåííÿ ÷è çíèùåííÿ ìàéíà; âáèâñòâîì ÷è
çàïîä³ÿííÿì òÿæêèõ ò³ëåñíèõ óøêîäæåíü âëàñíèêó ÷è ðîäè÷àì àòàêîâàíîãî ÑÃ.

Îäíàê ó çâ’ÿçêó ç îáìåæåííÿì îáñÿã³â ñòàòò³ ðîçêðèòòÿ çì³ñòó â³äçíà÷åíèõ
ñêëàäîâèõ ðåéäåðñüêîãî ïîãëèíàííÿ ï³äïðèºìñòâ äîö³ëüíî çðîáèòè ó ïîäàëüøèõ
äîñë³äæåííÿõ.
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TERMS AND CONCEPTS – NEOLOGISMS AS A MEANS
OF REFLECTING THE ENTERPRISES MERGER RAIDING PROCESS

The study outlines the etymological, phraseological and methodological principles
of formation of the terminological and conceptual apparatus, in general, as the basis
for defining the concept and forms of raiding, that reflects the structural elements of
raiding, as the enterprises merger and other objects. Considered the correlation of
terms and concepts with neologisms, as well as the importance of neologisms to reflect
the objectively existing phenomena of reality, the processes of development or
degradation of socio-economic relations, science, and technology. The influence of
neologisms on the development of the language formation process showed in the
article. Noted that the term raiding is also a neologism of foreign origin, which in
criminal law science designated as “illegal seizure of enterprises property, institutions
and organizations”. There are many definitions of raiding in Ukrainian criminological
researches, but none of these concepts has become a complete and adequate reflection
of the legally significant features of raiding as an objectively existing phenomenon of
reality. Researchers do not distinguish between legitimate forms of association of
enterprises on a voluntary basis of its owners, from illegal, pseudo-legitimate forms of
acquisition of enterprises under the guise of mergers, acquisitions, divisions,
transformations, liquidations in the form of pseudo-bankruptcy, cancellation of
enterprises’ state registration. Raiding under the guise of buying and selling, donations,
and other forms of illegal alienation of enterprises did not mentioned at all. The
raiding methods provided by the author: manipulation with shares, purchase of shares
from minority shareholders, illegal issue of shares in order to change the volume of the
portfolio of shares of majority shareholders, parallel or subsequent forceful pressure on
business owners by their physical seizure, “extortion”, bribery protection, management,
founders, participants, shareholders, members, for the purpose of illegal seizure of
enterprises. In particular, the article notes the classification of criminal offenses into
economic and general criminal offenses, as well as into “main”, “auxiliary” and “associated”
criminal offenses inherent in the raider process.

This classification is important for the versioning, detection and documentation
of criminal offenses related to the commission of raids through the acquisition and
physical seizure of enterprises.

This classification plays an important role for putting forward versions, identifying
and documenting criminal offenses related to the commission of raiding through the
takeover and physical seizure of enterprises.

Keywords: raiding, merger, liquidation of enterprises, manipulation with shares.
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ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä ÏÐÀÂÎÂÎÂÎ¯ ÐÅÃËÀÌÅÍÒÀÖ²¯
ÇÀÏÎÁ²ÃÀÍÍß ² ÏÐÎÒÈÄ²¯ ÄÎÌÀØÍÜÎÌÓ

ÍÀÑÈËÜÑÒÂÓ ÒÀ ÌÎÆËÈÂÎÑÒ² ÉÎÃÎ ÇÀÑÒÎÑÓÂÀÍÍß
Â ÓÊÐÀ¯Í²

Ó ñòàòò³ äîñë³äæåíî çàðóá³æí³ ïðèêëàäè îðãàí³çàö³éíîãî òà ïðàâîâîãî çà-
ïîá³ãàííÿ ³ ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó. Ðîçãëÿíóòî äîñâ³ä ïðîâ³äíèõ ºâðî-
ïåéñüêèõ êðà¿í, çîêðåìà Àâñòð³¿, Áåëüã³¿, Âåëèêî¿ Áðèòàí³¿, Í³ìå÷÷èíè, Ïîëüù³,
Ôðàíö³¿, Øâåö³¿, à òàêîæ ²çðà¿ëþ. Ïðîàíàë³çîâàíî ìîæëèâîñò³ âïðîâàäæåííÿ
îïèñàíîãî çàðóá³æíîãî äîñâ³äó â Óêðà¿í³. Íàãîëîøóºòüñÿ, ùî íåçâàæàþ÷è íà â³ä-
ñóòí³ñòü ºäèíîãî ðîçóì³ííÿ ïîíÿòòÿ äîìàøíüîãî íàñèëüñòâà, óñâ³äîìëþþ÷è øê³ä-
ëèâ³ñòü íàñë³äê³â öüîãî íåãàòèâíîãî ÿâèùà, âñ³ ðîçâèíåí³ äåðæàâè ñêåðîâóþòü
çíà÷í³ ðåñóðñè ³ çóñèëëÿ íà ïðîòèä³þ éîìó.

Êëþ÷îâ³ ñëîâà: äîìàøíº íàñèëüñòâî, ïðàâà ëþäèíè, ïðîòèä³ÿ, êðèâäíèê,
æåðòâà.

Àêòóàëüí³ñòü äîñë³äæåííÿ çàðóá³æíîãî äîñâ³äó ïðàâîâîãî çàáåçïå÷åííÿ
çàïîá³ãàííÿ äîìàøíüîìó íàñèëüñòâó îáóìîâëåíà çàïèòàìè ñó÷àñíîãî ñóñï³ëüñòâà
òà îáðàííÿì Óêðà¿íîþ äåìîêðàòè÷íîãî âåêòîðó ðîçâèòêó äåðæàâè íà çàñàäàõ
ãóìàí³çìó òà âñåá³÷íî¿ îõîðîíè ³ çàõèñòó ïðàâ ëþäèíè. Á³ëüøå òîãî, öå ïèòàííÿ
íàáóâàº îñîáëèâî¿ çíà÷óùîñò³ â óìîâàõ ïðîöåñ³â ºâðî³íòåãðàö³¿ òà ï³äòðèìóºòüñÿ
ïîñò³éíèì çì³öíåííÿì ãóìàí³ñòè÷íèõ ñ³ìåéíèõ ö³ííîñòåé. Âèõ³äí³ ïîëîæåííÿ
ì³æíàðîäíèõ ñòàíäàðò³â ó ñôåð³ áîðîòüáè ç äîìàøí³ì íàñèëüñòâîì ́ ðóíòóþòüñÿ
íà ãëèáîêîìó óñâ³äîìëåíí³ íåïðèïóñòèìîñò³ íàñèëüñòâà ÿê ÿâèùà, ùî º ãðóáèì
ïîðóøåííÿì îñíîâíèõ ïðàâ ëþäèíè. Öåé âèä ïðîòèïðàâíèõ ä³ÿíü ïîñÿãàº íà
íàéâàæëèâ³ø³ ïðàâà ëþäèíè, òîìó öÿ òåìà ïîñ³äàº îäíå ³ç íàéâàæëèâ³øèõ ì³ñöü
ó ñèñòåì³ ïðîáëåì çàãàëüíîäåðæàâíîãî ð³âíÿ êðà¿íè.

Âàðòî çàçíà÷èòè, ùî äî ñåðåäèíè ÕÕ ñò. á³ëüø³ñòü ³ç ð³çíîâèä³â äîìàøíüîãî
íàñèëüñòâà, ÿê³ âèä³ëÿþòüñÿ ñüîãîäí³, ñïðèéìàëèñü ÷åðåç ïðèçìó óñòàëåíèõ çâè÷à¿â
òà òðàäèö³é ³ çàëèøàëèñÿ ïîçà ïðàâîâèì ðåãóëþâàííÿì, à æ³íêè é ä³òè âçàãàë³
ââàæàëèñÿ áåçïðàâíèìè. Áóäü-ÿêå âòðó÷àííÿ ó ñ³ìåéí³ ñòîñóíêè ç áîêó äåðæàâè
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òà ñóñï³ëüñòâà ñïðèéìàëîñü ÿê ïîñÿãàííÿ íà ïðèâàòíå æèòòÿ. Öå ïðèçâåëî äî
ïåâíîãî ñâàâ³ëëÿ ó ñôåð³ ñ³ìåéíèõ â³äíîñèí, âíàñë³äîê ÷îãî ó í³é ç’ÿâèëàñÿ çíà÷-
íà ê³ëüê³ñòü ëàòåíòíèõ ïðàâîïîðóøåíü, ÿê³ çàëèøàëèñÿ ïîçà óâàãîþ êîìïåòåíòíèõ
îðãàí³â äåðæàâíî¿ âëàäè. Âïåðøå íà ñâ³òîâîìó ð³âí³ ïðîáëåìà äîìàøíüîãî íà-
ñèëüñòâà áóëà âèñâ³òëåíà çàâäÿêè àêòèâíèì ä³ÿì ì³æíàðîäíîãî ðóõó íà çàõèñò
ïðàâ æ³íîê, îñê³ëüêè ñàìå æ³íêè ÿâëÿëè ñîáîþ íàéá³ëüø óðàçëèâó òà íåçàõèùåíó
ãðóïó, ùî ñòðàæäàëà â³ä íàñèëüíèöüêèõ ä³é ç áîêó ÷ëåí³â ðîäèíè.

Ëèøå ó äðóã³é ïîëîâèí³ ÕÕ ñò. äîìàøíº íàñèëüñòâî îòðèìàëî ïðàâîâó ôîð-
ìàë³çàö³þ òà ïîäàëüøó íåãàòèâíó îö³íêó ç áîêó ñóñï³ëüñòâà. Áåçïîñåðåäíüî öüîìó
ñïðèÿëè ôåì³í³ñòè÷í³ ðóõè òà ïîñòóïîâå âèçíàííÿ ð³âíîïðàâ’ÿ ÷îëîâ³ê³â ³ æ³íîê.
Íà òë³ öüîãî çì³íèëîñÿ áà÷åííÿ ðîë³ ³ ìåæ ó÷àñò³ äåðæàâè ó âèð³øåíí³ ñ³ìåéíèõ
êîíôë³êò³â. Íîðìàòèâíèì ï³ä´ðóíòÿì, ÿêå ÷àñòêîâî ëÿãëî â îñíîâó íàö³îíàëüíèõ
çàêîíîäàâñòâ, ñòàëè òàê³ ì³æíàðîäíî-ïðàâîâ³ àêòè, ÿê Çàãàëüíà äåêëàðàö³ÿ ïðàâ
ëþäèíè, Êîíâåíö³ÿ ïðî ïîë³òè÷í³ ïðàâà æ³íîê, Äåêëàðàö³ÿ ïðî ë³êâ³äàö³þ óñ³õ
ôîðì äèñêðèì³íàö³¿ ñòîñîâíî æ³íîê òîùî [1, c. 171–178]. Àëå øèðîêà íîðìàòèâíà
áàçà íå ñïðèÿëà âèðîáëåííþ óí³âåðñàëüíèõ ñïîñîá³â áîðîòüáè ³ç öèì íåãàòèâíèì
ÿâèùåì, á³ëüøå òîãî, íå ñôîðìîâàíî ³ óí³ô³êîâàíîãî ïîíÿòòÿ äîìàøíüîãî íàñèëü-
ñòâà. Êîæíà êðà¿íà íà ð³âí³ íàö³îíàëüíîãî çàêîíîäàâñòâà âèð³øóº ö³ ïèòàííÿ,
ñïèðàþ÷èñü íà âëàñí³ òðàäèö³éí³ ³ êóëüòóðí³ óÿâëåííÿ.

Â Óêðà¿í³ ïîøóêàì åôåêòèâíèõ çàñîá³â ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó
ïðèä³ëÿþòü óâàãó ÿê ïðàâîîõîðîíí³ îðãàíè ³ ãðîìàäñüê³ñòü, òàê ³ íàóêîâà ñï³ëüíîòà.
Òàê, ð³çí³ àñïåêòè ö³º¿ ïðîáëåìè ñòàâàëè ïðåäìåòîì äîñë³äæåíü â³ò÷èçíÿíèõ íàó-
êîâö³â ñåðåä ÿêèõ: Î. Äóäîðîâ, À. Âîçíþê, À. Ãàëàé, Â. Ãëóøêîâ, Â. Ãîë³íà, ². Ëóáå-
íåöü, À. Ðÿìç³íà, Ì. Õàâðîíþê, Í. Øàìðóê òà ³íø³. Ïåðåâàæíî äîñë³äæåííÿ
ïðèñâÿ÷óâàëèñÿ òåîðåòè÷íèì ïèòàííÿì, ïîøóêàì òåðì³íîëîã³÷íèõ ð³øåíü, äèôå-
ðåíö³àö³¿ âèä³â äîìàøíüîãî íàñèëüñòâà òà ïîñèëåííþ â³äïîâ³äàëüíîñò³ çà òàê³ ïî-
ñÿãàííÿ. Ðåçóëüòàòîì íàóêîâî-ïðàêòè÷íî¿ àêòèâíîñò³ ðîçðîáêè çàçíà÷åíîãî ïèòàííÿ
ñòàëà äåò³í³çàö³ÿ òà “âèâåäåííÿ” òåìè ïîñÿãàíü ó ñ³ì’ÿõ ³ç ïðèâàòíîïðàâîâî¿ ñôå-
ðè â ïóáë³÷íî-ïðàâîâó, êðèì³íàë³çàö³ÿ äîìàøíüîãî íàñèëüñòâà â â³ò÷èçíÿíîìó
çàêîíîäàâñòâ³, çíèæåííÿ ð³âíÿ ëàòåíòíîñò³ öüîãî âèäó çëî÷èííîñò³ òîùî. Âîäíî÷àñ
ê³ëüê³ñòü âèïàäê³â ïîñÿãàíü ó ñ³ì’ÿõ íå çíèæóºòüñÿ, à íàâïàêè – ìàº òåíäåíö³þ
äî çðîñòàííÿ. Ó â³ò÷èçíÿí³é ïðàêòèö³ ïèòàííÿ ïîäîëàííÿ äîìàøíüîãî íàñèëüñòâà
ãàëüìóºòüñÿ ÷àñòêîâî ÷åðåç â³äñóòí³ñòü ä³ºâèõ ³íñòðóìåíò³â ó îðãàí³â ïåðâèííîãî
ðåàãóâàííÿ, íåìîæëèâ³ñòü çàáåçïå÷èòè æåðòâàì áåçïåêó íà ïîçàñóäîâîìó åòàï³
âèð³øåííÿ ñ³ìåéíèõ êîíôë³êò³â, ùî ÷àñòî ïðèçâîäèòü äî íåïîïðàâíèõ íàñë³äê³â.
Òîìó â àñïåêò³ äîñë³äæåííÿ ïèòàííÿ çàïîá³ãàííÿ ³ ïðîòèä³¿ äîìàøíüîìó íàñèëüñòâó
çíà÷íèé ³íòåðåñ ñòàíîâèòü çâåðíåííÿ äî çàðóá³æíîãî äîñâ³äó ó ö³é ñôåð³. Öå
ñïðèÿòèìå ñèñòåìíîìó àíàë³çó íàÿâíî¿ ïðîáëåìè òà îêðåñëåííþ íàïðÿì³â
âèêîðèñòàííÿ åôåêòèâíèõ çàðóá³æíèõ ïðàêòèê.

Ìåòà ñòàòò³ – àíàë³ç îñíîâíèõ ï³äõîä³â ùîäî çàïîá³ãàííÿ ³ ïðîòèä³¿ äîìàø-
íüîìó íàñèëüñòâó â ºâðîïåéñüêèõ êðà¿íàõ òà ìîæëèâîñòåé ¿õ çàñòîñóâàííÿ â Óêðà¿í³.

Áîðîòüáà ç äîìàøí³ì (÷àñòî âèêîðèñòîâóºòüñÿ ñèíîí³ì – ïîáóòîâå íàñèëüñòâî,
ÿêå, íà íàøó äóìêó, êîíòåêñòóàëüíî á³ëüøå â³äïîâ³äàº ðîçãëÿäóâàíîìó ÿâèùó)
íàñèëüñòâîì â Í³ìå÷÷èí³ ñïèðàºòüñÿ íà øèðîêèé îðãàí³çàö³éíèé òà ïðàâîâèé
³íñòðóìåíòàð³é. ×³òêîãî âèçíà÷åííÿ äîìàøíüîãî íàñèëüñòâà í³ â ïðîô³ëüíîìó, í³
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â êðèì³íàëüíîìó çàêîíîäàâñòâ³ ö³º¿ êðà¿íè íåìà, â³äñóòíº ³ ïîñèëàííÿ íà íåîá-
õ³äí³ñòü ìîòèâó ÷è ìåòè òàêîãî ä³ÿííÿ, çàëåæíî â³ä çì³ñòó ïðîòèïðàâíèõ ä³ÿíü,
âîíè ìîæóòü ï³äïàäàòè ï³ä ä³þ ð³çíèõ íîðì ÿê-òî: îáðàçà, ïðèíèæåííÿ, ïîçáàâëåí-
íÿ âîë³, ò³ëåñí³ óøêîäæåííÿ, ïåðåñë³äóâàííÿ, ñåêñóàëüíå íàñèëüñòâî, ç´âàëòóâàííÿ,
âáèâñòâî òîùî (ïàðàãðàôè 185, 240, 239, 223, 238, 174, 177, 211 Êðèì³íàëüíîãî
êîäåêñó Í³ìå÷÷èíè). Ïðè öüîìó âàæëèâî, ùî íàÿâí³ñòü þðèäè÷íîãî îôîðìëåííÿ
ñòîñóíê³â ì³æ ïîòåðï³ëèì ³ çëîâìèñíèêîì íå º îáîâ’ÿçêîâèì. Íå îáìåæóºòüñÿ
òåðì³íîëîã³÷íî äîìàøíº íàñèëüñòâî ñòàòòþ ÷è â³êîì æåðòâè, â³äïîâ³äíî, ³ ãåíäåðíà
ïðèíàëåæí³ñòü ó÷àñíèê³â êîíôë³êòó íå ìàº çíà÷åííÿ äëÿ êâàë³ô³êàö³¿ ä³ÿíü.
Òèì íå ìåíø ïåðåâàæíî àêöåíò ðîáèòüñÿ íà äîìàøíüîìó íàñèëüñòâ³ ñàìå ùîäî
ïðåäñòàâíèöü æ³íî÷î¿ ñòàò³ [2].

Âàæëèâî çâåðíóòè óâàãó íà îðãàí³çàö³éí³ çàõîäè ³ç ïðîòèä³¿ ³ ïîäîëàííÿ
íàñë³äê³â äîìàøíüîãî íàñèëüñòâà â ðîçãëÿäóâàí³é êðà¿í³. Ïåðåäóñ³ì âàðòî
çàóâàæèòè, ùî â îðãàíàõ ïîë³ö³¿ ôóíêö³îíóþòü ñïåö³àëüí³ ñòðóêòóðí³ ï³äðîçä³ëè,
ÿê³ çàéìàþòüñÿ ñïðàâàìè íàñèëüñòâà ó ñ³ì’¿. Çâàæàþ÷è íà ïðèâàòíîïðàâîâèé õà-
ðàêòåð ñ³ìåéíèõ â³äíîñèí, ¿õ çàçâè÷àé çàêðèòèé õàðàêòåð, ñêëàäí³ñòü äîâåäåííÿ
íàñèëüíèöüêèõ ä³é ç áîêó áëèçüêèõ òà ð³äíèõ, çàïðîâàäæåííÿ ñïåö³àëüíî¿ ñòðóê-
òóðíî¿ îäèíèö³ ³ç ôàõîâèìè ïðàö³âíèêàìè âèäàºòüñÿ îá´ðóíòîâàíèì. Êð³ì òîãî,
â îðãàí³çàö³éíîìó ðàêóðñ³ äîñòàòíüî åôåêòèâíîþ º ðåàë³çàö³ÿ Áåðë³íñüêîãî ïðîºêòà
âòðó÷àííÿ ó ïðîÿâè íàñèëüñòâà â ñ³ì’¿, ñïðÿìîâàíîãî íà êîîðäèíàö³þ ä³é óñ³õ ³í-
ñòèòóö³é ³ îðãàí³çàö³é äëÿ çàáåçïå÷åííÿ ÿê íàéåôåêòèâí³øîãî çàõèñòó æ³íîê, ç
ÿêèìè æîðñòîêî ïîâîäÿòüñÿ, òà ïîêàðàííÿ ïðàâîïîðóøíèê³â. Îñîáëèâ³ñòþ çàêîíî-
äàâñòâà Í³ìå÷÷èíè â çàçíà÷åí³é ñôåð³ º îð³ºíòàö³ÿ íà âèëó÷åííÿ ç ðîäèíè îñîáè,
ùî çä³éñíèëà íàñèëüñòâî ó ñ³ì’¿ [3]. Öå ðåãëàìåíòóºòüñÿ, çîêðåìà, ñïåö³àëüíèìè
çà-êîíàìè Í³ìå÷÷èíè “Ïðî ïîáóòîâå íàñèëüñòâî” òà “Çàõèñò â³ä íàñèëüñòâà” [4].
Îñîáà, ùî â÷èíèëà íàñèëüñòâî, ìàº çàëèøèòè æèòëîâå ïðèì³ùåííÿ çà íàêàçîì
ïîë³ö³¿ òåðì³íîì äî 10 äí³â. Ïîë³ö³ÿ ìîæå âñòàíîâèòè ³ á³ëüø òðèâàëó çàáîðîíó
äëÿ ïîðóøíèêà àáî æ àðåøò. Çàçíà÷åíå äîçâîëÿº óáåçïå÷èòè ïîòåðï³ëîãî, à çàðàçîì
³ çóïèíèòè ïðàâîïîðóøíèêà â³ä ïîäàëüøèõ ïðîòèïðàâíèõ ä³é, íà ïîçàñóäîâîìó
åòàï³ âèð³øåííÿ êîíôë³êòó. Îñòàííº ïîçèòèâíî ñïðÿìîâàíå íà ì³í³ì³çàö³þ
çëî÷èííîãî âïëèâó. Çâàæàþ÷è íà ïîøèðåí³ñòü âèïàäê³â äîìàøíüîãî íàñèëüñòâà
â íàø³é êðà¿í³, òàêèé äîñâ³ä çàïðîâàäæåííÿ îðãàí³çàö³éíèõ çàõîä³â ìîæå ìàòè
ïîçèòèâí³ ðåçóëüòàòè äëÿ óáåçïå÷åííÿ ó÷àñíèê³â ñ³ìåéíèõ êîíôë³êò³â â³ä òÿæêèõ
íàñë³äê³â. Âîäíî÷àñ òàê³ çàõîäè ìàþòü ñïèðàòèñÿ íà æîðñòêó ñèñòåìó êîíòðîëþ
“âèëó÷åíèõ” ïðàâîïîðóøíèê³â, ÷è äîòðèìóþòüñÿ âîíè çàáîðîíè ïîâåðòàòèñÿ ó
æèòëî, ÷è íå ïîâòîðþþòüñÿ ôàêòè íàñèëüñòâà òîùî.

Ñõîæèé ìåõàí³çì ðåàãóâàííÿ ä³º ó Áåëüã³¿. ² õî÷à áåçïîñåðåäíüî ïîíÿòòÿ
“äîìàøíº íàñèëüñòâî” áåëüã³éñüêå çàêîíîäàâñòâî íå ì³ñòèòü, ïðîòå ïðîòèïðàâí³
ä³ÿííÿ ùîäî ïàðòíåðà íå çàëèøàþòüñÿ áåçêàðíèìè. Çàêîí “Ïðî òèì÷àñîâó çàáîðîíó
äîñòóïó äî ïîìåøêàííÿ ó âèïàäêó äîìàøíüîãî íàñèëüñòâà” óïîâíîâàæóº ïðîêóðîðà
âèíåñòè ïîñòàíîâó ïðî ïðèìóñîâå âèäàëåííÿ ïîâíîë³òíüîãî êðèâäíèêà ç ïåâíîãî
ì³ñöÿ ïðîæèâàííÿ çà íàÿâíîñò³ áåçïîñåðåäíüî¿ çàãðîçè áåçïåö³ îäí³º¿ ÷è äåê³ëüêîõ
îñ³á, ÿê³ ïðîæèâàþòü â òîìó ì³ñö³, òà çàáîðîíó ïîâåðíåííÿ òóäè ÷è âñòàíîâëåííÿ
êîíòàêòó ç âèçíà÷åíèìè îñîáàìè òåðì³íîì äî 14 ä³á. Óïðîäîâæ çàçíà÷åíîãî ÷àñó
ñóä ìàº ðîçãëÿíóòè ñïðàâó, çà ðåçóëüòàòàìè ðîçãëÿäó çàáîðîíà íà ïðîæèâàííÿ â
ïåâíîìó ì³ñö³ ñêàñîâóºòüñÿ àáî ïðîäîâæóºòüñÿ íà ñòðîê äî 3 ì³ñÿö³â [5].
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Â Àâñòð³¿, ÿê ³ â ðîçãëÿíóòèõ ðàí³øå êðà¿íàõ, â³äñóòíº ñàìîñò³éíå ïîíÿòòÿ
äîìàøíüîãî íàñèëüñòâà. Â³äïîâ³äíî äî Çàêîíó “Ïðî çàõèñò â³ä íàñèëüñòâà” ïîòåðï³-
ëèé â³ä òàêîãî íàñèëüñòâà ìàº ïðàâî íà çàõèñò â³ä êðèâäíèêà ó ñâîºìó æèòòºâîìó
ñåðåäîâèù³ ³ â ñîö³àëüíîìó îòî÷åíí³ â ìåæàõ çàñòîñóâàííÿ ïîë³öåéñüêî¿ ÷è ñóäîâî¿
çàáîðîíè. Ïîë³ö³ÿ óïîâíîâàæåíà âèíåñòè (çà íàÿâíîñò³ â³äïîâ³äíèõ ï³äñòàâ)
çàáîðîííèé ïðèïèñ, çã³äíî ç ÿêèì îñîáà, ÿêà ñòàíîâèòü íåáåçïåêó äëÿ îòî÷åííÿ
(÷ëåí³â ñ³ì’¿, ñï³âìåøêàíö³â, ñóñ³ä³â ïî êâàðòèð³ òîùî), à ¿¿ ïîâåä³íêà ñâ³ä÷èòü
ïðî íàÿâíèé (÷è ïîòåíö³éíèé) ðèçèê â÷èíåííÿ ïîñÿãàíü ïðîòè æèòòÿ, çäîðîâ’ÿ,
ñâîáîäè îñîáè òîùî, âèäàëÿºòüñÿ ç ì³ñöÿ ïðîæèâàííÿ (íåçàëåæíî â³ä ðîäèííèõ
çâ’ÿçê³â òà ïðàâà âëàñíîñò³) ³ç çàáîðîíîþ ïîâåðòàòèñü òóäè, âèëó÷åííÿì êëþ÷³â
òà âèçíà÷åííÿì (òèì÷àñîâî) ³íøîãî ì³ñöÿ ïðîæèâàííÿ (ó ðàç³ îïîðó êðèâäíèêà,
äî íüîãî çàñòîñîâóþòü çàõîäè ïîë³öåéñüêîãî ïðèìóñó). ßêùî â³ê æåðòâè íå äîñÿãàº
14 ðîê³â, êðèâäíèêó çàáîðîíÿºòüñÿ òàêîæ íàáëèæàòèñü ìåíøå í³æ íà 50 ìåòð³â
äî çàêëàäó îñâ³òè ÷è ñîö³àëüíîãî çàõèñòó, äå ïåðåáóâàº æåðòâà [6]. Ñóä ìîæå âñòà-
íîâèòè íåçàëåæíî â³ä ïîë³ö³¿ àáî ïðîäîâæèòè òåðì³í ïðèìóñîâîãî âèñåëåííÿ
êðèâäíèêà.

Ó Ôðàíö³¿ áîðîòüáà ³ç äîìàøí³ì íàñèëüñòâîì îòðèìàëà øèðîêó íîðìàòèâíó
ðåãëàìåíòàö³þ. Îêð³ì ïðîô³ëüíîãî ³ öèâ³ëüíîãî çàêîíîäàâñòâà, íîðìè, ñïðÿìîâàí³
íà ïðîòèä³þ äîìàøíüîìó íàñèëüñòâó, ì³ñòÿòüñÿ ³ ó Êðèì³íàëüíîìó òà Êðèì³íàëüíî-
ïðîöåñóàëüíîìó êîäåêñàõ. Öèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè âèçíà÷åíå êîëî
îñ³á, ÿê³ ï³äëÿãàþòü â³äïîâ³äàëüíîñò³ çà äîìàøíº íàñèëüñòâî. Äî íèõ â³äíåñåíî
ïîäðóææÿ (ó òîìó ÷èñë³ êîëèøíº) òà ïàðòíåð³â, ÿê³ ñï³ëüíî ïðîæèâàþòü çà óãî-
äîþ ãðîìàäñüêî¿ ñîë³äàðíîñò³. Òàêîæ ïåðåðàõîâàíî âèäè íàñèëüñòâà, äî ÿêèõ
â³äíåñåíî òîðòóðè òà æîðñòîê³ñòü, íàñèëüñòâî, ÿêå íåíàâìèñíî ïðèçâåëî äî ñìåðò³,
íàñèëüñòâî, ðåçóëüòàòîì ÿêîãî º êàë³öòâî ÷è ïîâíà íåïðàöåçäàòí³ñòü, àáî íàñèëüñòâî,
ùî ïðèçâåëî äî íåïðàöåçäàòíîñò³, ÿêà òðèâàº á³ëüøå âîñüìè äí³â, íåïðàöåçäàòíîñò³,
ÿêà òðèâàº ìåíøå âîñüìè äí³â àáî ÿêà íå ïðèçâîäèòü äî íåïðàöåçäàòíîñò³. Äî
îáòÿæóþ÷èõ îáñòàâèí çàêîíîäàâñòâîì â³äíåñåíî ç´âàëòóâàííÿ òà ñåêñóàëüíå
íàñèëüñòâî, ùî ôàêòè÷íî º íîðìàòèâíèì âèçíàííÿì ç´âàëòóâàííÿ ó øëþá³. Ïåðåä-
áà÷åíî ïîêàðàííÿ çà äîìàøíº íàñèëüñòâî â³ä øòðàôó äî óâ’ÿçíåííÿ ñòðîêîì â³ä
òðüîõ ðîê³â é äî äîâ³÷íîãî [7].

Ó îðãàí³çàö³éíîìó ïëàí³ âàæëèâî çâåðíóòè óâàãó íà òå, ùî çàêîíîäàâ÷î
ïðÿìî ïåðåäáà÷åíà ìîæëèâ³ñòü ìåäè÷íîãî ïðàö³âíèêà, ÿêèé ï³äîçðþº, ùî îñîáà
ï³ääàºòüñÿ äîìàøíüîìó íàñèëüñòâó, çâåðíóòèñÿ äî ïðîêóðîðà ç â³äïîâ³äíîþ ³íôîð-
ìàö³ºþ. Êð³ì òîãî, íîðìàòèâíî çàêð³ïëåíå âèêëþ÷åííÿ ìîæëèâîñò³ çàñòîñîâóâàòè
ìåä³àö³éí³ ïðîöåäóðè ÿê ó öèâ³ëüíèõ, òàê ³ â êðèì³íàëüíèõ ñïðàâàõ ïðî äîìàøíº
íàñèëüñòâî [8]. Ïåðåâàãà òàêîãî êðîêó âáà÷àºòüñÿ ó áëèçüêîñò³ ñòîð³í êîíôë³êòó
³ ïîäàëüø³é çäàòíîñò³ ïðàâîïîðóøíèêà âïëèâàòè íà ñâ³äîì³ñòü æåðòâè íà ñâîþ
êîðèñòü. Àíàëîã³÷íèé ï³äõ³ä ìîæå áóòè ðåàë³çîâàíèé â Óêðà¿í³ øëÿõîì âñòàíîâ-
ëåííÿ âèêëþ÷åííÿ äëÿ çàñòîñóâàííÿ ïðèìèðåííÿ âèííîãî ç ïîòåðï³ëèì ÿê ï³äñòàâè
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â ðîçãëÿäóâàí³é êàòåãîð³¿ ñïðàâ.

Çàêîíîäàâñòâî Ôðàíö³¿ òåæ ïåðåäáà÷àº ìîæëèâ³ñòü åëåêòðîííîãî êîíòðîëþ
âèêîíàííÿ êðèâäíèêîì çàáîðîíè íàáëèæàòèñÿ äî ïîòåðï³ëîãî, äîïîìîãà â îòðè-
ìàíí³ æèòëà çà ñóäîâèì îðäåðîì äëÿ æåðòâ íàñèëëÿ, ÿê³ íå ìàþòü äå æèòè [9].
Âàæëèâî, ùî ó ö³é êðà¿í³ íàëàãîäæåíà âçàºìîä³ÿ ï³äðîçä³ë³â ïîë³ö³¿ ç “ãàðÿ÷îþ
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ìîá³ëüíîþ ë³í³ºþ”, ùî äàº çìîãó îïåðàòèâíî ïðèáóâàòè íà ì³ñöå â÷èíåííÿ íàñèëü-
ñòâà â ñ³ì’¿. Êð³ì òîãî, ï³äðîçä³ëè ïîë³ö³¿ òàêîæ ìàþòü ïðàâî íåãàéíî âèëó÷àòè
îñ³á, ùî â÷èíèëè íàñèëüñòâî â ñ³ì’¿, ³ç ì³ñöÿ ñï³ëüíîãî ïðîæèâàííÿ ç ïîòåðï³ëîþ
îñîáîþ, à ñóä ìîæå ïðèçíà÷àòè òàêèé çàõ³ä ïðîòèä³¿ íàñèëüñòâó â ñ³ì’¿, ÿê âèêî-
ðèñòàííÿ åëåêòðîííèõ ÎÐÁ-áðàñëåò³â, ùî ïðÿìî ïåðåäáà÷åíî çàêîíîäàâñòâîì.
Çà äîïîìîãîþ öèõ áðàñëåò³â ïîë³ö³ÿ îòðèìóº ñèãíàë ïðî òå, ùî îñîáà, ÿêà â÷èíèëà
íàñèëüñòâî â ñ³ì’¿, íàáëèæàºòüñÿ äî ïîòåðï³ëî¿, ³ ìîæóòü íåãàéíî ðåàãóâàòè íà öå
[10].

Îêðåì³ çàêîíîäàâ÷³ àêòè ïåðåäáà÷àþòü ïîëåãøåíèé äîñòóï äî ïðàâîñóääÿ
äëÿ æåðòâ äîìàøíüîãî íàñèëüñòâà ÷åðåç ïîäàííÿ îíëàéí-ñêàðã íà àêòè íàñèëüñòâà.
Ïåðåäáà÷åíà ìîæëèâ³ñòü âñòàíîâëåííÿ ïðîêóðîðñüêî¿ çàáîðîíè êðèâäíèêó íàáëè-
æàòèñÿ äî æåðòâè, à òàêîæ âèñåëåííÿ éîãî ç³ ñï³ëüíîãî ç æåðòâîþ æèòëà [11].
Ðàçîì ç òèì, ñóìí³âíèì ç ïîãëÿäó ìîæëèâîñò³ äîêàçóâàííÿ òà ñïðèÿòëèâèì äëÿ
ñòâîðåííÿ ïîëÿ äëÿ ìàí³ïóëÿö³é âèäàºòüñÿ çá³ëüøåííÿ ñòðîêó ïîçîâíî¿ äàâíîñò³
ó ñïðàâàõ ïðî ñòàòåâå íàñèëüñòâî äî 48 ðîê³â [12].

Ó Âåëèê³é Áðèòàí³¿ â³äïîâ³äíî äî çàêîíîäàâñòâà äîìàøí³ì íàñèëüñòâîì º
áóäü-ÿêèé âèïàäîê çàãðîçè, íàñèëüñòâà òà æîðñòîêîãî ïîâîäæåííÿ (ïñèõîëîã³÷íîãî,
ô³çè÷íîãî, ñåêñóàëüíîãî, ô³íàíñîâîãî ÷è åìîö³éíîãî) ì³æ äîðîñëèìè, ÿê³ º àáî
áóëè ñï³âìåøêàíöÿìè, àáî ùîäî ÷ëåí³â ñ³ì’¿, íåçàëåæíî â³ä ñòàò³, ñåêñóàëüíî¿
îð³ºíòàö³¿. Ó 2013 ðîö³ öå âèçíà÷åííÿ áóëî ðîçøèðåíî øëÿõîì çá³ëüøåííÿ êîëà
ñóá’ºêò³â, ÿê³ ï³äëÿãàþòü çàõèñòîâ³ çà çàêîíîì òà îõîïëåííÿ ñêëàäîì çàçíà÷åíîãî
çëî÷èíó ïðèìóñîâîãî êîíòðîëþ ó ñ³ì’¿. Âàæëèâèì åëåìåíòîì çàãàëüíîäåðæàâíî¿
ïðîãðàìè çàïîá³ãàííÿ äîìàøí³é çëî÷èííîñò³ ó Âåëèê³é Áðèòàí³¿ âèçíàºòüñÿ ðîáîòà
ïîë³ö³¿. Àêòóàëüíó ïðàêòèêó âçàºìîä³¿ ïîë³ö³¿ ç ãðîìàäîþ ó ïîäîëàíí³ ïðîáëåì
äîìàøíüî¿ çëî÷èííîñò³ çàïðîâàäæóº òàê çâàíèé áðèòàíñüêèé “Çàêîí Êëåð”. Òàê,
ëþäèíà ìîæå çâåðíóòèñÿ â ïîë³ö³þ, ùîá ïåðåâ³ðèòè, ÷è ìàº íîâèé àáî íàÿâíèé
ïàðòíåð “íàñèëüíèöüêå ìèíóëå”. Ïîë³ö³ÿ çîáîâ’ÿçàíà ïðîâåñòè çà òàêèìè çàïèòàìè
ñïåö³àëüíó ïåðåâ³ðêó òà ïî³íôîðìóâàòè çàÿâíèêà. Äëÿ çàïîá³ãàííÿ ñåêñóàëüíîìó
íàñèëüñòâó ó âåëèêèõ ì³ñòàõ ñòâîðåíî 87 íåçàëåæíèõ êîíñóëüòàòèâíèõ öåíòð³â,
çàâäàííÿ ÿêèõ – íå ò³ëüêè çàõèñòèòè æ³íêó â³ä ñåêñóàëüíîãî íàñèëüñòâà, à é
íàäàòè ¿é äîïîìîãó ó ïîêàðàíí³ êðèâäíèêà çà ïðèìóñîâèé øëþá. Ô³íàíñóâàííÿ
êîíñóëüòàòèâíèõ öåíòð³â çàáåçïå÷óºòüñÿ äåðæàâîþ. Òàê³ öåíòðè ïðîâîäÿòü ïðè-
êëàäí³ äîñë³äæåííÿ ïðè÷èí ³ óìîâ äîìàøíüîãî íàñèëüñòâà òà ïðîïîíóþòü äåðæàâ³
â³äïîâ³äí³ çàõîäè çàïîá³ãàííÿ éîìó [13; 14]. Òàêèé äîñâ³ä, õî÷à ³ ïîòðåáóº çàëó÷åííÿ
çíà÷íî¿ ê³ëüêîñò³ êîøò³â, àëå ìîæå áóòè êîðèñíèì äëÿ âïðîâàäæåííÿ â íàø³é
êðà¿í³.

Íàéñóâîð³ø³ çàêîíè çàñòîñîâóþòü ó Ï³âí³÷í³é ªâðîï³. Ó Øâåö³¿ (ÿê ³ ó
Íîðâåã³¿ òà Ô³íëÿíä³¿) êðèì³íàë³çîâàí³ âñ³ ôîðìè äîìàøíüîãî íàñèëüñòâà. Íàâ³òü
äóæå åìîö³éíà ñâàðêà ç âæèâàííÿì îáðàç òà ïîãðîç ìîæå ñòàòè ïðèâîäîì äëÿ
ïîäàííÿ ïîçîâó. À ñóä, ó â³äïîâ³äü íà öåé ïîçîâ, ìîæå ïðèñóäèòè óâ’ÿçíåííÿ íà
ñòðîê äî 2 ðîê³â àáî øòðàô òà ïðèïèñ ïðî çàáîðîíó ñï³ëêóâàííÿ.

Ó 1979 ðîö³ Øâåö³ÿ ñòàëà ïåðøîþ êðà¿íîþ, ÿêà íà çàêîíîäàâ÷îìó ð³âí³
çàáîðîíèëà ô³çè÷íå ïîêàðàííÿ ä³òåé. Äî ä³òåé íå ìîæíà çàñòîñîâóâàòè íå ëèøå
ô³çè÷íó ñèëó, à é ï³äâèùóâàòè ãîëîñ äî ð³âíÿ, ÿêèé ìàº íà íå¿ íåãàòèâíèé åìî-
ö³éíèé âïëèâ. Â³ò÷èçíÿíà ïðàêòèêà íå ïåðåäáà÷àº ïðÿìîãî ðåãóëþâàííÿ âèõîâíèõ
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ìåòîä³â ó ðîäèíàõ. Ó øêîëàõ ç ä³òüìè ïðàöþþòü äîñâ³ä÷åí³ ñïåö³àë³ñòè (ïñèõîëîãè),
ÿêèì äèòèíà ìîæå ïîñêàðæèòèñÿ íà íàñèëüñòâî â ñ³ì’¿. Òàêîæ çàáîðîíÿºòüñÿ
çàëèøàòè äèòèíó âäîìà îäíó (àæ äî 12-ð³÷íîãî â³êó), ÿêùî ñóñ³äè ïîñêàðæàòüñÿ
â ïîë³ö³þ, ä³òåé çàáåðóòü äî ïðèòóëêó. Ñåðéîçíèì êðîêîì íà ð³âí³ çàêîíîäàâñòâà
ñòàëî çàïðîâàäæåííÿ îáìåæóâàëüíîãî ïðèïèñó, ÿêèé áóâ óâåäåíèé â³äïîâ³äíèì
Çàêîíîì ùå ó 1988 ðîö³. Ìåòîþ Çàêîíó áóëî çàïîá³ãàííÿ çëî÷èíàì, ñïðÿìîâàíèì
ïðîòè îñ³á, ÿê³ ï³ääàþòüñÿ ïåðåñë³äóâàííþ òà äîìàãàííþ, à òàêîæ ñòâîðåííÿ äëÿ
íèõ ïî÷óòòÿ áåçïåêè. Ó 1998 ðîö³ äî ÊÊ Øâåö³¿ áóâ óâåäåíèé íîâèé çëî÷èí –
ãðóáå ïîðóøåííÿ íåäîòîðêàíîñò³ æ³íêè. Äî ðå÷³, òàêîæ áóëî ââåäåíî íîâå âè-
çíà÷åííÿ “ñåêñóàëüíå ïåðåñë³äóâàííÿ”, ÿêå îçíà÷àº òàêó íåáàæàíó ïîâåä³íêó íà
îñíîâ³ ñòàòåâî¿ ÷è íåáàæàíî¿ ïîâåä³íêè ñåêñóàëüíîãî õàðàêòåðó, ùî ïîðóøóº
ö³ë³ñí³ñòü îñîáè. Íàñòóïíèì êðîêîì ñòàëî ïðèéíÿòòÿ ó 2018 ðîö³ çàêîíó, ùî ñòî-
ñóºòüñÿ ñåêñóàëüíî¿ çãîäè, ïðèéíÿòîãî íà âèêîíàííÿ ïîëîæåííÿ ñò. 36 Ñòàìáóëüñüêî¿
êîíâåíö³¿. Ó íîâîìó çàêîíîäàâ÷îìó àêò³ âèçíà÷åíî, ÿêùî ñåêñ íå º äîáðîâ³ëü-
íèì – â³í º íåëåãàëüíèì ³ çíàõîäèòüñÿ ïîçà ìåæàìè Çàêîíó. Íàðàç³, ùîá ïðèòÿãíóòè
êðèâäíèêà äî â³äïîâ³äàëüíîñò³, íåîáîâ’ÿçêîâî äîâîäèòè òå, ùî ï³ä ÷àñ ñåêñóàëüíèõ
ñòîñóíê³â çàñòîñîâóâàëîñÿ íàñèëüñòâî àáî ïîãðîçè [10; 15; 16; 17].

Â³äïîâ³äíî äî çàêîíîäàâñòâà Ïîëüù³, çà â÷èíåííÿ íàñèëüñòâà â ñ³ì’¿ îñîáà
ïðèòÿãóºòüñÿ ëèøå äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Òàê, â³äïîâ³äíî äî ñò. 207
ÊÊ Ïîëüù³, òîé, õòî çíóùàºòüñÿ øëÿõîì ô³çè÷íîãî ÷è ïñèõ³÷íîãî âïëèâó íàä
íàéáëèæ÷îþ îñîáîþ àáî íàä ³íøîþ îñîáîþ, ÿêà º â ïîñò³éí³é ÷è òèì÷àñîâ³é çà-
ëåæíîñò³ â³ä âèííîãî, àáî íàä ìàëîë³òíüîþ ÷è áåçïîðàäíîþ îñîáîþ ó çâ’ÿçêó ç ¿¿
ïñèõ³÷íèì àáî ô³çè÷íèì ñòàíîì, ï³äëÿãàº ïîêàðàííþ ïîçáàâëåííÿì âîë³ íà ñòðîê
â³ä 3 ì³ñÿö³â äî 5 ðîê³â. Çàñëóãîâóº íà óâàãó ïðîöåäóðà “Ñèí³ Õàðò³¿”, ùî ðåàë³-
çóºòüñÿ ïîë³ö³ºþ ó çâ’ÿçêó ç ́ ðóíòîâíèìè ï³äîçðàìè ³ñíóâàííÿ íàñèëüñòâà â ñ³ì’¿.
Öÿ ïðîöåäóðà ïåðåäáà÷åíà Ðîçïîðÿäæåííÿì Ãîëîâíîãî êîìåíäàíòà ïîë³ö³¿ â³ä
18 ëþòîãî 2008 ðîêó ¹ 162 “Ùîäî ìåòîä³â ³ ôîðì âèêîíàííÿ ïîë³ö³ºþ çàâäàíü
ó çâ’ÿçêó ç íàñèëüñòâîì ó ñ³ì’¿ â ìåæàõ ïðîöåäóðè “Ñèí³ Õàðò³¿””. ̄ ¿ åôåêòèâí³ñòü
ïîÿñíþþòüñÿ òèì, ùî æîäåí âèïàäîê ó÷èíåíîãî íàñèëüñòâà àãðåñîðîì íå çàëè-
øàºòüñÿ áåç óâàãè, ñóïðîâîäæóºòüñÿ ïë³äíîþ ðîáîòîþ ïîë³ö³¿, ùî çä³éñíþº íèçêó
çàõîä³â, ñïðÿìîâàíèõ íà âèêîðåíåííÿ íàñèëüñòâà â êîíêðåòí³é ñ³ì’¿. Òàêîæ ïîçèòèâ-
íèì ìîìåíòîì äîñâ³äó Ïîëüù³ º çàïðîâàäæåííÿ â ìåæàõ ïðîöåäóðè “Ñèí³ Õàðò³¿”
çàïîâíåííÿ “Êàðòè Á”, ÿêó æåðòâà íàñèëüñòâà â ñ³ì’¿ çàïîâíþº ó ñïîê³éí³é îáñòàíîâö³
ï³ñëÿ òîãî, ÿê ïîë³ö³ÿ âæèëà íåîáõ³äíèõ çàõîä³â ùîäî àãðåñîðà [18]. Êð³ì òîãî,
ïîëüñüêå çàêîíîäàâñòâî, ÿê ³ í³ìåöüêå òà àâñòð³éñüêå, íàä³ëÿº ïîë³ö³þ ïðàâîì
âèñåëÿòè êðèâäíèêà ç³ ñï³ëüíîãî ç æåðòâîþ æèòëà â ìåæàõ ïîçàñóäîâîãî âðåãóëþ-
âàííÿ ñïîðó [19].

Ö³êàâèì ç ïîãëÿäó íà ïðîáëåìó çàïîá³ãàííÿ äîìàøíüîìó íàñèëüñòâó º äîñâ³ä
²çðà¿ëþ, ÿêèé îäíèì ³ç ïåðøèõ ïðèéíÿâ çàêîí ïðî çàáîðîíó çàñòîñóâàííÿ ô³çè÷íîãî
íàñèëüñòâà äî æ³íêè ùå ó 1977 ðîö³, àäæå ô³çè÷íå ïîêàðàííÿ ó ñ³ì’¿ âèêëþ÷åíî
³ç ðåë³ã³éíèõ òà êóëüòóðíèõ ì³ðêóâàíü. Áóäü-ÿêå ô³çè÷íå íàñèëüñòâî ïðèíèæóº
ëþäèíó, à ïîãðîçà çàñòîñóâàííÿ íàñèëüñòâà ââàæàºòüñÿ ïñèõîëîã³÷íèì íàñèëüñòâîì
³ ðîçö³íþºòüñÿ ÿê çëî÷èí. Â³äïîâ³äíî äî Çàêîíó ²çðà¿ëþ “Ïðî çàïîá³ãàííÿ äîìàø-
íüîìó íàñèëüñòâó”, ïðèéíÿòîãî ó 1991 ðîö³ (ç ïîäàëüøîþ ðåäàêö³ºþ ó 2001 ðîö³),
³ ÷îëîâ³ê, ³ æ³íêà ìàþòü ïðàâî çâåðíóòèñÿ äî ñóäó ç ïðîõàííÿì ïðî îòðèìàííÿ
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îðäåðà íà çàõèñò òà çàáîðîíó íà ïðîæèâàííÿ ó êâàðòèð³ (áóäèíêó) ÷ëåíà ñ³ì’¿,
ÿêèé âèÿâëÿº íàñèëüñòâî. Ó çàêîí³ äàºòüñÿ øèðîêå âèçíà÷åííÿ ÷ëåíà ñ³ì’¿, ùî
ìàº ïðàâî ïîäàòè ïîçîâ íà îòðèìàííÿ îðäåðà íà çàõèñò: ðîçëó÷åíèé ÷îëîâ³ê, áàáó-
ñÿ ÷è ä³äóñü, áðàòè ÷è ñåñòðè, äèòèíà ÷îëîâ³êà, áðàòè ³ ñåñòðè ÷îëîâ³êà ³ äðóæèíè,
äÿäüêè ³ ò³òêè, ïëåì³ííèêè, öèâ³ëüíå ïîäðóææÿ, à òàêîæ ïàðà îäí³º¿ ñòàò³ [20].

Ñòîñîâíî çàõèñòó ä³òåé â³ä äîìàøíüîãî íàñèëüñòâà, òî ç 1989 ðîêó â ²çðà¿ë³
ä³º çàêîí, ÿêèé çîáîâ’ÿçóº ãðîìàäÿí ³íôîðìóâàòè ñîö³àëüí³ ñëóæáè àáî ïîë³ö³þ
íå ïðîñòî ïðî ïîãàíå ñòàâëåííÿ áàòüê³â äî äèòèíè, à íàâ³òü ïðî ï³äîçðó ùîäî öüî-
ãî. Ùîðîêó Ì³í³ñòåðñòâî ñîö³àëüíîãî çàõèñòó îòðèìóº áëèçüêî 30 òèñ. òàêèõ
ïîâ³äîìëåíü, 40 % ç ÿêèõ º áåçï³äñòàâíèìè [21].

Òàêèì ÷èíîì, àíàë³ç çàêîíîäàâñòâà çàðóá³æíèõ êðà¿í ïðîäåìîíñòðóâàâ, ùî
ïîïðè â³äñóòí³ñòü ºäèíîãî òåðì³íîëîã³÷íîãî óçàãàëüíåííÿ, äîìàøíº íàñèëüñòâî
âèçíàºòüñÿ ñåðéîçíèì ïîðóøåííÿì îñíîâíèõ ïðàâ ëþäèíè, çîêðåìà, ïðàâà íà
æèòòÿ, ñâîáîäó òà îñîáèñòó íåäîòîðêàí³ñòü, ïðàâà íà ñâîáîäó â³ä êàòóâàíü, æîð-
ñòîêîãî ÷è íåëþäñüêîãî ïîâîäæåííÿ, âèêëèêàº îñóä ç áîêó ñóñï³ëüñòâà òà äåðæàâè
³ ïîòðåáóº âñòàíîâëåííÿ íàëåæíèõ çàõîä³â áîðîòüáè ç öèì íåãàòèâíèì ÿâèùåì.
Çàðóá³æíå ïðàâî îð³ºíòîâàíå íå âèêëþ÷íî íà ïîäîëàííÿ íàñë³äê³â ó÷èíåíîãî
ïðàâîïîðóøåííÿ ³ ïîêàðàííÿ çà äîìàøíº íàñèëüñòâî, à ïåðåäóñ³ì íà çîñåðåäæåíí³
çíà÷íèõ çóñèëü òà ðåñóðñ³â íà ïîïåðåäæåííÿ ³ ïðèïèíåííÿ òàêèõ ïðàâîïîðóøåíü,
íà îðãàí³çàö³þ ïðîô³ëàêòè÷íèõ çàõîä³â. Óðàõîâóþ÷è äîñë³äæåí³ ïðèêëàäè,
çàïðîïîíîâàíî ìîæëèâîñò³ ¿õ âèêîðèñòàííÿ ó â³ò÷èçíÿíèõ ðåàë³ÿõ äëÿ ðîçøèðåííÿ
àñïåêò³â ïðîô³ëàêòè÷íî¿ ðîáîòè.
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FOREIGN EXPERIENCE OF LEGAL REGULATION OF PREVENTION
AND COMBATING DOMESTIC VIOLENCE AND THE POSSIBILITY

OF ITS APPLICATION IN UKRAINE

Modern society follows the democratic vector of state development based on
humanism and the comprehensive protection of human rights. The activity of the
state and the society in the fight against domestic violence is directly related to the
above-mentioned. Ukraine does not stand aside from this problem, directing significant
resources to combat this negative phenomenon. However, the native practice of
overcoming domestic violence is slowed down partly due to the lack of effective tools
in the police as the primary response authority as well as due to the inability to
provide security to victims at the out-of-court stage of resolving family conflicts, that
often leads to irreparable consequences. Therefore, recourse to the foreign experience
in the said area is so important.

The article investigates foreign examples of organizational and legal prevention
and counteraction to domestic violence. The focus is mainly made on the experience
of leading European countries. A brief analysis of foreign legislation has shown that,
despite the lack of a common terminology, domestic violence is considered as a serious
violation of fundamental human rights, including the right to life, liberty and security
of person, the right to freedom from torture, the right to freedom from torture, ill-
treatment or inhuman treatment and it is condemned by a society. Thereafter, realizing
the harmful effects of this negative phenomenon, all developed countries are devoting
significant resources and efforts to counteract it. Foreign law is focused primarily not
on overcoming the consequences of the offense and punishment for domestic violence,
but mainly on concentrating of significant efforts and resources on the prevention and
cessation of such offenses, on the organization of preventive measures. The article
considers illustrative examples and emphasizes the possibility of their usage in domestic
realities.

The emphasis is placed on the priority of applying precautionary measures by
the primary response authorities at the out-of-court stage of conflict resolution. As
their advantages, the authors highlight the complex nature of such measures to
prevent domestic violence. It is important to understand that preventing this
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phenomenon, rather than overcoming the consequences, has both social benefits,
namely reducing violence, the number of affected and maimed people, broken destinies,
and utilitarian, such as reducing the burden on investigative and judicial bodies,
reducing prisoners and the need for their detention and further re-socialization.
However, it is noted that such measures should be based on a strict control system.

Keywords: domestic violence, human rights, counteraction, offender, victim.
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ÑÅÊÑÓÀËÜÍ² ÄÎÌÀÃÀÍÍß ÇÀ Ì²ÑÖÅÌ ÐÎÁÎÒÈ
ßÊ Ð²ÇÍÎÂÈÄ ÍÀÑÈËÜÑÒÂÀ ÙÎÄÎ Æ²ÍÎÊ

ÇÀ ÎÇÍÀÊÎÞ ÑÒÀÒ²

Ó ñòàòò³ ïðîàíàë³çîâàíî ñåêñóàëüí³ äîìàãàííÿ ùîäî æ³íîê çà ì³ñöåì ðîáîòè
ÿê ð³çíîâèä õàðàñìåíòó. Çä³éñíåíî àíàë³ç òåðì³íà “äèñêðèì³íàö³ÿ çà îçíàêîþ
ñòàò³” â³äíîñíî ì³æíàðîäíîãî çàêîíîäàâñòâà. Çðîáëåíî âèñíîâîê ïðî íåîáõ³äí³ñòü
çàïîçè÷åííÿ òåðì³íà “ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà” ÿê îäíîãî ç ìîæëèâèõ
íàñë³äê³â ñåêñóàëüíèõ äîìàãàíü íà ðîáîò³ ó êîíòåêñò³ äèñêðèì³íàö³¿ çà îçíàêîþ
ñòàò³. Çàçíà÷åíî ïðî íåïðèïóñòèì³ñòü âæèâàííÿ ó âèçíà÷åíí³ ñåêñóàëüíèõ äîìàãàíü
òàêèõ ñóá’ºêòèâíèõ íàñë³äê³â, ÿê ïðèíèæåííÿ ÷è çàïîä³ÿííÿ øêîäè.

Êëþ÷îâ³ ñëîâà: õàðàñìåíò, ñåêñóàëüí³ äîìàãàííÿ ùîäî æ³íîê, ñåêñóàëüí³
äîìàãàííÿ çà ì³ñöåì ðîáîòè, äèñêðèì³íàö³ÿ çà îçíàêîþ ñòàò³, íàñèëüñòâî ùîäî
æ³íîê çà îçíàêîþ ñòàò³.

Íàñèëüñòâî ùîäî æ³íîê çà îçíàêîþ ñòàò³ ì³ñòèòü ñåêñóàëüí³ äîìàãàííÿ
ùîäî æ³íîê çà ì³ñöåì ðîáîòè. Ó Äåêëàðàö³¿ ïðî âèêîð³íþâàííÿ íàñèëëÿ ùîäî
æ³íîê âèçíà÷åíî, ùî íàñèëüñòâî ùîäî æ³íîê îõîïëþº ñîáîþ, â òîìó ÷èñë³ ô³çè÷íå,
ñåêñóàëüíå ³ ïñèõîëîã³÷íå íàñèëüñòâî, ÿêå â³äáóâàºòüñÿ â ñóñï³ëüñòâ³ çàãàëîì,
çîêðåìà ç´âàëòóâàííÿ, ñåêñóàëüíå íàñèëüñòâî, ñåêñóàëüí³ äîìàãàííÿ ³ çàëÿêóâàííÿ
íà ðîáîò³, â íàâ÷àëüíèõ çàêëàäàõ òà â ³íøèõ ì³ñöÿõ, òîðã³âëÿ æ³íêàìè ³ ïðèìóñîâà
ïðîñòèòóö³ÿ (ï. b ñò. 2) [1].

Ñåêñóàëüí³ äîìàãàííÿ âõîäÿòü äî ïîíÿòòÿ õàðàñìåíò (ãàðàñìåíò). Õàðàñìåíò
(â³ä àíãë. “harassment” – ïåðåñë³äóâàííÿ, äîìàãàííÿ) – ôîðìà äèñêðèì³íàö³¿, ÿêà
âêëþ÷àº áóäü-ÿêó íåáàæàíó òà íàñòèðëèâó ô³çè÷íó ³ ñëîâåñíó ïîâåä³íêó, ùî
îáðàæàº àáî ïðèíèæóº ëþäèíó àáî ïîðóøóº íåäîòîðêàíí³ñòü ¿¿ ïðèâàòíîãî æèòòÿ.
²íøèìè ñëîâàìè, õàðàñìåíò (ïåðåñë³äóâàííÿ) ñêëàäàºòüñÿ ç ïîâòîðþâàíèõ ³
íàïîëåãëèâèõ ä³é ñòîñîâíî ëþäèíè, ùîá ìó÷èòè ¿¿, çíåö³íþâàòè é ï³äðèâàòè ¿¿ àâ-
òîðèòåò ñåðåä ³íøèõ ëþäåé, çàñìó÷óâàòè àáî ïðîâîêóâàòè ðåàêö³þ. Ñåðéîçí³ îä-
íîðàçîâ³ ³íöèäåíòè òàêîæ ³íîä³ ìîæóòü ðîçãëÿäàòèñÿ ÿê õàðàñìåíò. Õàðàñìåíò –
öå íå ò³ëüêè ñåêñóàëüí³ äîìàãàííÿ, äî íüîãî òàêîæ â³äíîñÿòü íåáàæàí³ çàóâàæåííÿ,
æåñòè, ì³ì³êó àáî æàðòè ç ïðèâîäó ðàñè, íàö³îíàëüíîñò³, ðåë³ã³¿, ñòàò³, â³êó, ³íâà-
ë³äíîñò³, ñ³ìåéíîãî ñòàíó òà ³íøèõ îçíàê, ÿê³ ìîæóòü ñëóãóâàòè ï³äñòàâîþ äëÿ
äèñêðèì³íàö³¿; ïîãðîçè é çàëÿêóâàííÿ íà ï³äñòàâ³ ðàñè, íàö³îíàëüíîñò³, ðåë³ã³¿,
ñòàò³, ³íâàë³äíîñò³ òîùî; íåáàæàí³ ô³çè÷í³ êîíòàêòè (ïîïëåñêóâàííÿ, ïîùèïóâàííÿ
òîùî) [2].

© Riamzina Alina, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).26

238

Ó Í³ìå÷÷èí³ êîæíà äðóãà æ³íêà çàçíàâàëà ò³º¿ ÷è ³íøî¿ ôîðìè ñåêñóàëüíèõ
äîìàãàíü. Ìàéæå êîæåí ï’ÿòèé ÷îëîâ³ê ó Í³ìå÷÷èí³ âèçíàâ ñâî¿ ä³¿ òàêèìè, ùî
¿õ ³íøà îñîáà ìîãëà á óâàæàòè ñåêñóàëüíî íåïðèéíÿòíèìè àáî íåçàêîííèìè. Ëè-
øå 6 % îïèòàíèõ æ³íîê âèçíàëè, ùî â÷èíÿëè òàê³ ñàì³ ä³¿ [3].

Àñîö³àö³ÿ æ³íîê-þðèñòîê Óêðà¿íè “ÞðÔåì” ïðîâåëà àíîí³ìíå îïèòóâàííÿ
ñåðåä æ³íîê-þðèñòîê. Çà éîãî äàíèìè, ìàéæå 37 % ðåñïîíäåíòîê çàçíàâàëè â ìå-
æàõ ñâîº¿ ðîáîòè ñåêñóàëüíèõ äîìàãàíü (öå áóëè ïðîïîçèö³¿, êîìåíòàð³, ³íøà âåð-
áàëüíà àáî ô³çè÷íà ïîâåä³íêà ñåêñóàëüíîãî õàðàêòåðó) [4].

Çà äàíèìè ïåðøîãî íàö³îíàëüíîãî îïèòóâàííÿ ç ïèòàíü ð³âíîñò³ ì³æ æ³íêàìè
é ÷îëîâ³êàìè â Óêðà¿í³, ïðîâåäåíîãî Íàö³îíàëüíèì äåìîêðàòè÷íèì ³íñòèòóòîì ó
ëèïí³ 2018 ðîêó, 13 % ðåñïîíäåíò³â, ùî â³äïîâ³äàº 4,5 ìëí äîðîñëèõ óêðà¿íö³â,
çàçíà÷èëè, ùî âîíè îñîáèñòî çíàþòü êîãîñü, õòî ñòàâ æåðòâîþ ñåêñóàëüíèõ äîìàãàíü
íà ðîáî÷îìó ì³ñö³; 13 % âèá³ðêè (4,5 ìëí óêðà¿íö³â) çàçíà÷èëè, ùî ñåêñóàëüí³
äîìàãàííÿ â³äáóâàëèñÿ â îíëàéí-ðåæèì³; 97 % îïèòàíèõ ââàæàþòü, ùî æ³íêè
÷àñò³øå ñòàþòü îá’ºêòàìè ñåêñóàëüíèõ äîìàãàíü íà ðîáî÷îìó ì³ñö³, í³æ ÷îëîâ³êè;
76% ðåñïîíäåíò³â ââàæàþòü, ùî éìîâ³ðí³ñòü öüêóâàííÿ æ³íîê íà ðîáîò³ º çíà÷íî
á³ëüøîþ, í³æ éìîâ³ðí³ñòü öüêóâàííÿ ÷îëîâ³ê³â [5, ñ. 8].

Ó Âåëèê³é Áðèòàí³¿ äî 2005 ðîêó ïîíÿòòÿ ñåêñóàëüíèõ äîìàãàíü ó çàêîíî-
äàâñòâ³ îêðåìî íå âèä³ëÿëîñÿ, öþ ñôåðó ðåãóëþâàâ Àêò ïðî çàõèñò â³ä ïåðåñë³äóâàíü
1997 ðîêó (âñòàíîâëþâàâ çàáîðîíó íà òàêó ïîâåä³íêó, ÿêà ð³âíîçíà÷íà ïåðå-
ñë³äóâàííþ êîãîñü, ³ îñîáà çíàº àáî ìàëà á çíàòè, ùî òàêà ïîâåä³íêà ââàæàºòüñÿ
ïåðåñë³äóâàííÿì ³íøî¿ îñîáè [6] òà Àêò ïðî äèñêðèì³íàö³þ çà ñòàòòþ 1975 ðîêó,
ÿêèé ëèøå çàáîðîíÿâ áóäü-ÿêó äèñêðèì³íàö³þ ùîäî æ³íîê ó ñôåð³ ïðàöåâëà-
øòóâàííÿ [7]. Ó 2005 ðîö³ áóëî ñõâàëåíî òàê³ óòî÷íåííÿ: “Îñîáà äîìàãàºòüñÿ
æ³íêó, ÿêùî íà ï³äñòàâ³ ¿¿ ñòàò³ âîíà â÷èíÿº... íåáàæàíó ïîâåä³íêó â áóäü-ÿê³é
ôîðì³ âåðáàëüíîãî, íåâåðáàëüíîãî ÷è ô³çè÷íîãî ïîâîäæåííÿ ñåêñóàëüíîãî
õàðàêòåðó” [8].

Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé ó ÑØÀ íà ñâîºìó îô³ö³éíîìó ñàéò³
çàçíà÷àº: “...Ïåðåñë³äóâàííÿ ìîæå îõîïëþâàòè ñåêñóàëüí³ äîìàãàííÿ àáî íåáàæàíèé
ñåêñóàëüíèé äîñâ³ä, âèìîãè íàäàííÿ ñåêñóàëüíèõ ïîñëóã òà ³íø³ ñëîâåñí³ ÷è
ô³çè÷í³ äîìàãàííÿ ñåêñóàëüíîãî õàðàêòåðó. Îäíàê ïåðåñë³äóâàííÿ íåîáîâ’ÿçêîâî
ïîâèííî ìàòè ñåêñóàëüíèé õàðàêòåð ³ ìîæå îõîïëþâàòè îáðàçëèâ³ çàóâàæåííÿ
ïðî ñòàòü ëþäèíè” [9].

Ó ÑØÀ çà 2016 ð³ê Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé îòðèìàëà ìàéæå
7 000 ñêàðã, ÿê³ ñòîñóþòüñÿ ñåêñóàëüíèõ äîìàãàíü. Ïðîòå âêàçàí³ öèôðè íå ïîêàçóþòü
âñ³º¿ ñèòóàö³¿, àäæå, çã³äíî ç îö³íêîþ Êîì³ñ³¿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé, ïðè-
áëèçíî òðîº ç ÷îòèðüîõ îñ³á, ÿê³ çàçíàþòü äîìàãàíü íà ðîáî÷îìó ì³ñö³, íå ïîâ³äîì-
ëÿþòü ïðî öå [10].

Â Óêðà¿í³ æåðòâà ñåêñóàëüíèõ äîìàãàíü ìîæå ïîäàòè ñêàðãó äî îðãàí³â
äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ¿õ ïîñàäîâèõ îñ³á, Óïîâíî-
âàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè òà/àáî äî ñóäó (÷. 1 ñò. 22
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”)
[11]. Ñïåö³àëüíî óïîâíîâàæåíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè ç ïèòàíü
çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â º Ì³í³ñòåðñòâî ñî-
ö³àëüíî¿ ïîë³òèêè Óêðà¿íè. Ó ðàç³, ÿêùî âè÷åðïàí³ âíóòð³øí³ çàñîáè ïðàâîâîãî
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çàõèñòó àáî ÿêùî çàñòîñóâàííÿ òàêèõ çàñîá³â çàõèñòó íåâèïðàâäàíî çàòÿãóºòüñÿ,
æåðòâà ñåêñóàëüíèõ äîìàãàíü ìàº ïðàâî íàä³ñëàòè ïîâ³äîìëåííÿ ïðî ïîðóøåííÿ
ïðàâ, ãàðàíòîâàíèõ Êîíâåíö³ºþ ÎÎÍ ïðî ë³êâ³äàö³þ âñ³õ ôîðì äèñêðèì³íàö³¿
ùîäî æ³íîê, äî Êîì³òåòó ÎÎÍ ç ë³êâ³äàö³¿ äèñêðèì³íàö³¿ ùîäî æ³íîê (÷. 2 ñò. 22
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”)
[11].

Ïðèêëàäàìè ñåêñóàëüíèõ äîìàãàíü ùîäî æ³íîê º îáðàçëèâ³ êîìåíòàð³
ñåêñóàëüíîãî õàðàêòåðó; ðîçìîâà ïðî íàãîðîäó (àáî çàãðîçó) â îáì³í íà â³äïîâ³äü
íà çàïèò ñåêñóàëüíîãî õàðàêòåðó; íåáàæàíèé ô³çè÷íèé êîíòàêò; ïóáë³êàö³ÿ ³íòèìíèõ
çîáðàæåíü àáî â³äåî â ²íòåðíåò³ áåç çãîäè; íåïðèñòîéí³ æàðòè ñåêñóàëüíîãî õà-
ðàêòåðó; íåäîðå÷íå ñïîñòåðåæåííÿ/ïîãëÿäè; âèìàãàííÿ îá³éì³â, ïîáà÷åíü àáî ñåê-
ñóàëüíèõ ïîñëóã; çàïèòàííÿ àáî ðîçìîâè ïðî ÷èþñü ñåêñóàëüí³ñòü, ñåêñóàëüíå
æèòòÿ ÷è ò³ëî; âñòàíîâëåííÿ çàéâîãî ô³çè÷íîãî êîíòàêòó, çîêðåìà íåáàæàí³ äîòèêè;
âèêîðèñòîâóâàííÿ ñë³â, ùî ïðèíèæóþòü êîãîñü çà îçíàêîþ ¿õ ñòàò³; ïîøèðåííÿ
ïë³òîê ñåêñóàëüíîãî õàðàêòåðó; ñòàëê³íã (ïîâåä³íêà, ÿêà çìóøóº êîãîñü ïî÷óâàòèñÿ
íåáåçïå÷íî: íåáàæàí³ â³çèòè, òåëåôîíí³ äçâ³íêè, ïîâ³äîìëåííÿ, åëåêòðîíí³ ëèñòè,
ñïîñòåðåæåííÿ çà îñåëåþ); áàãàòî ³íøèõ íåáàæàíèõ ôîðì ïîâåä³íêè ñåêñóàëüíîãî
õàðàêòåðó (î÷åâèäí³ àáî ïðèõîâàí³).

Ñåêñóàëüí³ äîìàãàííÿ çà ì³ñöåì ðîáîòè, ÿê ³ áàãàòî ³íøèõ âèä³â íàñèëüñòâà
çà îçíàêîþ ñòàò³, â÷èíÿþòüñÿ ó ïåðåâàæí³é á³ëüøîñò³ âèïàäê³â ùîäî æ³íîê. Íà-
ïðèêëàä, çã³äíî ç äîñë³äæåííÿì, ïðîâåäåíèì ñåðåä æ³íîê ³ ÷îëîâ³ê³â (â îïèòóâàíí³
áðàëè ó÷àñòü 1000 æ³íîê òà 1000 ÷îëîâ³ê³â) Í³ìå÷÷èíè, º ñóòòºâà ð³çíèöÿ ì³æ
äîìàãàííÿìè, æåðòâàìè ÿêèõ ñòàþòü æ³íêè òà ÷îëîâ³êè: ñåðåä æ³íîê ÷àñòèíà
æåðòâ ñêëàäàº 43 %, à ñåðåä ÷îëîâ³ê³â öå 12 %. Êîæåí ï’ÿòèé ÷îëîâ³ê ç³çíàâñÿ, ùî
éîãî ä³¿ ìîæíà ââàæàòè ñåêñóàëüíî íåïðèéíÿòíèìè [3].

Ç îãëÿäó íà çíà÷íå ïîøèðåííÿ ñåêñóàëüíèõ äîìàãàíü ó ñâ³ò³ áóëî ïðèéíÿòî
Çàãàëüí³ ðåêîìåíäàö³¿ ¹ 19 äî Êîíâåíö³¿ ÎÎÍ “Ïðî ë³êâ³äàö³þ âñ³õ ôîðì äè-
ñêðèì³íàö³¿ ùîäî æ³íîê”, ó ÿêèõ çàçíà÷àºòüñÿ, ùî ñåêñóàëüíå äîìàãàííÿ âêëþ÷àº
òàêó íåáàæàíó ïîâåä³íêó ñåêñóàëüíîãî õàðàêòåðó, ÿê ô³çè÷íèé êîíòàêò òà
ïðîïîçèö³¿, íàòÿêè ñåêñóàëüíîãî õàðàêòåðó, äåìîíñòðàö³þ ïîðíîãðàô³¿ òà ñåêñóàëüí³
âèìîãè, â÷èíåí³ ñëîâàìè àáî ä³ÿìè. Òàêà ïîâåä³íêà ìîæå áóòè îáðàçëèâîþ òà
ìîæå ñòàíîâèòè çàãðîçó çäîðîâ’þ òà áåçïåö³; âîíà º äèñêðèì³íàö³éíîþ, êîëè
æ³íêà ìàº âàãîì³ ï³äñòàâè ââàæàòè, ùî ¿¿ â³äìîâà ìîæå íàøêîäèòè ¿¿ ïðàöåâëà-
øòóâàííþ, íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè âêëþ÷íî, àáî êîëè öå ñòâî-
ðþº âîðîæå ñåðåäîâèùå íà ðîáîò³ [12]. Íà â³äì³íó â³ä óêðà¿íñüêîãî çàêîíîäàâñòâà,
ÿêå âèçíà÷àº ñåêñóàëüí³ äîìàãàííÿ ÷åðåç ñëîâà àáî ä³¿, ùî ïðèíèæóþòü ÷è îá-
ðàæàþòü îñ³á, ÿê³ ïåðåáóâàþòü ó â³äíîñèíàõ òðóäîâîãî, ñëóæáîâîãî, ìàòåð³àëüíîãî
÷è ³íøîãî ï³äïîðÿäêóâàííÿ, ì³æíàðîäíå çàêîíîäàâñòâî íå ïîòðåáóº äîêàçóâàííÿ
ôàêòó ïðèíèæåííÿ ÷è çàïîä³ÿííÿ îáðàç öèìè ñëîâàìè ÷è ä³ÿìè. Ïðèíèæåííÿ
îñîáè ÷è çàïîä³ÿííÿ ¿é îáðàçè º ñóá’ºêòèâíèì ñïðèéíÿòòÿì êîæíî¿ êîíêðåòíî¿
îñîáè. Ââàæàºìî, ùî íåïðèïóñòèìî âæèâàòè ó âèçíà÷åíí³ ñåêñóàëüíèõ äîìàãàíü
ñóá’ºêòèâíèõ îçíàê, òàêèõ ÿê ïðèíèæåííÿ ÷è çàïîä³ÿííÿ øêîäè, àäæå äëÿ ïîòðåá
äîêàçóâàííÿ â÷èíåííÿ ñåêñóàëüíèõ äîìàãàíü ïîâèíí³ áóòè íàÿâí³ ëèøå îá’ºêòèâí³
ôàêòè. Òîä³ ÿê îäíà îñîáà ìîæå ñïðèéíÿòè ïåâí³ ñëîâà ÷è ô³çè÷í³ ä³¿ ÿê òàê³, ùî
¿¿ ïðèíèæóþòü àáî îáðàæàþòü, ó òîé ÷àñ ÿê ³íøà îñîáà ò³ æ ñàì³ ä³¿ ìîæå íå

© Riamzina Alina, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).26

240

ñïðèéíÿòè òàêèìè, ùî âèêëèêàº ñêëàäíîù³ ó â³äíåñåíí³ ä³ÿííÿ äî ñåêñóàëüíèõ
äîìàãàíü. Ñàìå òàê ñåêñóàëüí³ äîìàãàííÿ âèçíà÷åí³ â Çàãàëüíèõ ðåêîìåíäàö³ÿõ
¹ 19 äî Êîíâåíö³¿ ÎÎÍ “Ïðî ë³êâ³äàö³þ âñ³õ ôîðì äèñêðèì³íàö³¿ ùîäî æ³íîê”,
äå âêàçàíî, ùî òàêà ïîâåä³íêà ìîæå áóòè îáðàçëèâîþ òà ìîæå ñòàíîâèòè çàãðîçó
çäîðîâ’þ òà áåçïåö³ [12].

Ó òðàâí³ 2002 ðîêó Ðàäà ³ Ïàðëàìåíò ªâðîïåéñüêîãî Ñîþçó çì³íèëè äèðåêòèâó
Ðàäè ªÑ 1976 ðîêó ïðî ð³âíå ñòàâëåííÿ äî ÷îëîâ³ê³â ³ æ³íîê ó ñôåð³ ïðàöåâëàø-
òóâàííÿ òà çàáîðîíèëè ñåêñóàëüí³ äîìàãàííÿ íà ðîáîò³ ÿê ôîðìó äèñêðèì³íàö³¿
çà îçíàêîþ ñòàò³. Äèðåêòèâà âèìàãàº â³ä óñ³õ äåðæàâ-÷ëåí³â ªâðîïåéñüêîãî Ñîþçó
óõâàëèòè çàêîíè ïðî ñåêñóàëüí³ äîìàãàííÿ àáî âíåñòè ïîïðàâêè â ÷èíí³ çàêîíè;
ÿê íàñë³äîê, â³äòîä³ ó ªâðîï³ íàö³îíàëüí³ çàêîíîäàâñòâà ïðî ñåêñóàëüí³ äîìàãàííÿ
ïåðåæèâàþòü âåëèê³ çì³íè. Íàïðèêëàä, ó Í³ìå÷÷èí³ “Çàãàëüíèé çàêîí ïðî ð³âíå
ñòàâëåííÿ” 2006 ð. òî÷íî îêðåñëþº ïîíÿòòÿ ñåêñóàëüíîãî äîìàãàííÿ. Êð³ì âèïàäê³â
çàñòîñóâàííÿ ô³çè÷íîãî íàñèëüñòâà, öå ùå é íåáàæàíèé ô³çè÷íèé êîíòàêò, õòèâ³
ïîãëÿäè, ñåêñóàëüí³ êîìåíòàð³, ñåêñèñòñüê³ æàðòè, â³äòâîðåííÿ ïîðíîãðàô³÷íîãî
ìàòåð³àëó [13].

Ó ÑØÀ ñïåðøó ï³ñëÿ óõâàëåííÿ Àêòà ïðî ãðîìàäÿíñüê³ ïðàâà 1964 ð., ÿêèé
ì³ñòèòü ðîçä³ë VII – çàáîðîíó òðóäîâî¿ äèñêðèì³íàö³¿ ÷åðåç ñòàòü, ñóäè â³äìîâ-
ëÿëèñÿ âèçíàâàòè ñåêñóàëüí³ äîìàãàííÿ ÿê äèñêðèì³íàö³þ ó ñôåð³ ïðàöåâëàøòó-
âàííÿ çà îçíàêîþ ñòàò³. Òàê³ ïîçîâè â³äõèëÿëè íà ò³é ï³äñòàâ³, ùî öå îñîáèñò³
ñïðàâè, ÿê³ íå ìàþòü æîäíîãî ñòîñóíêó äî ðîáîòè. Ïðîòå ó 1970-õ ðîêàõ ñóäè òà
Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé ïî÷àëè âèçíàâàòè ñåêñóàëüí³ äîìàãàííÿ
îäí³ºþ ç ôîðì äèñêðèì³íàö³¿ â³äïîâ³äíî äî ðîçä³ëó VII öüîãî Àêòà.

Äèñêðèì³íàö³ºþ çà îçíàêîþ ñòàò³ óêðà¿íñüêå çàêîíîäàâñòâî âáà÷àº ñèòóàö³þ,
çà ÿêî¿ îñîáà òà/àáî ãðóïà îñ³á çà ïåðåðàõîâàíèìè ó âèçíà÷åíí³ îçíàêàìè, â òîìó
÷èñë³ çà îçíàêîþ ñòàò³, ÿê³ áóëè, º òà ìîæóòü áóòè ä³éñíèìè àáî ïðèïóùåíèìè,
çàçíàº îáìåæåííÿ ó âèçíàíí³, ðåàë³çàö³¿ àáî êîðèñòóâàíí³ ïðàâàìè òà ñâîáîäàìè
àáî ïðèâ³ëåÿìè â áóäü-ÿê³é ôîðì³, âñòàíîâëåí³é Çàêîíîì Óêðà¿íè “Ïðî çàñàäè
çàïîá³ãàííÿ òà ïðîòèä³¿ äèñêðèì³íàö³¿ â Óêðà¿í³”, êð³ì âèïàäê³â, êîëè òàê³
îáìåæåííÿ àáî ïðèâ³ëå¿ ìàþòü ïðàâîì³ðíó îá’ºêòèâíî îá´ðóíòîâàíó ìåòó, ñïîñîáè
äîñÿãíåííÿ ÿêî¿ º íàëåæíèìè òà íåîáõ³äíèìè (àáç. 2 ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè
“Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ äèñêðèì³íàö³¿ â Óêðà¿í³” [14]; àáç. 4 ñò. 1
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”
[11]. Ó òîé ÷àñ ºâðîïåéñüêå çàêîíîäàâñòâî âêàçóº, ùî ïîâåä³íêà êðèâäíèêà º
äèñêðèì³íàö³éíîþ, êîëè æ³íêà ìàº âàãîì³ ï³äñòàâè ââàæàòè, ùî ¿¿ â³äìîâà ìîæå
íàøêîäèòè ¿¿ ïðàöåâëàøòóâàííþ, íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè
âêëþ÷íî, àáî êîëè öå ñòâîðþº âîðîæå ñåðåäîâèùå íà ðîáîò³. Ñèòóàö³þ, çà ÿêî¿
â³äìîâà æ³íêè ìîæå íàøêîäèòè ¿¿ ïðàöåâëàøòóâàííþ, íàéìó òà ïðîñóâàííþ
ñëóæáîâèìè ñõîäàìè, ðîçö³íþºìî ÿê çàçíàííÿ îáìåæåííÿ ó âèçíàíí³, ðåàë³çàö³¿
àáî êîðèñòóâàíí³ ïðàâàìè òà ñâîáîäàìè àáî ïðèâ³ëåÿìè â áóäü-ÿê³é ôîðì³. Ðàçîì
ç òèì òàêèé íàñë³äîê ñåêñóàëüíèõ äîìàãàíü, ÿê ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà,
ÿêå ìîæå â³äáóâàòèñÿ ³ ì³æ êîëåãàìè àáî ³íøèìè îñîáàìè, ïîâ’ÿçàíèìè ðîáî÷èìè
â³äíîñèíàìè, ïðîòå ÿê³ íå ïåðåáóâàþòü ó ïðîôåñ³éí³é çàëåæíîñò³ (êîíòðàãåíòè,
êë³ºíòè òà ³í.), â³äñóòíº â óêðà¿íñüêîìó çàêîíîäàâñòâ³. Ó ðàç³ â³äìîâè æåðòâè â³ä
ñåêñóàëüíèõ äîìàãàíü êðèâäíèêà, ÿêùî æåðòâà ³ êðèâäíèê ïðàöþþòü ðàçîì òà íå
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ïåðåáóâàþòü ó â³äíîñèíàõ ïðîôåñ³éíî¿ çàëåæíîñò³, òàêèé íàñë³äîê, ÿêèé
ïåðåäáà÷åíèé íàðàç³ â óêðà¿íñüêîìó çàêîíîäàâñòâ³ (øêîäà ïðàöåâëàøòóâàííþ,
íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè) íå íàñòàº, ùî óíåìîæëèâëþº â³äíåñåííÿ
ïîâåä³íêè êðèâäíèêà äî äèñêðèì³íàö³éíî¿. Ñàìå òîìó ââàæàºìî çà íåîáõ³äíå äî
âèçíà÷åííÿ äèñêðèì³íàö³¿ çà îçíàêîþ ñòàò³ äîäàòè òàêèé ìîæëèâèé íàñë³äîê, ÿê
ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà íà ðîáîò³, ùî íàäàñòü ìîæëèâ³ñòü â³äíîñèòè
ñåêñóàëüí³ äîìàãàííÿ ì³æ êîëåãàìè àáî ³íøèìè îñîáàìè, ïîâ’ÿçàíèìè ðîáî÷èìè
â³äíîñèíàìè, ïðîòå ÿê³ íå ïåðåáóâàþòü ó ïðîôåñ³éí³é çàëåæíîñò³ (êîíòðàãåíòè,
êë³ºíòè òà ³í.), äî äèñêðèì³íàö³éíèõ.
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SEXUAL HARASSMENT IN THE WORKPLACE AS A FORM
OF GENDER-BASED VIOLENCE AGAINST WOMEN

The article discusses sexual harassment of women in the workplace. Regarding
men, sexual harassment in the workplace occurs as well, but regarding women it
occurs much more frequently. Sexual assault is part of the concept of harassment.
Harassment is a form of discrimination that includes any unwelcome and intrusive
physical and verbal conduct that offends or humiliates a person or violates his or her
privacy. Sexual harassment against women at the workplace is an important problem
for various countries, including Ukraine. This article provides statistical data on the
descriptions of employees in the context of sexual harassment at work in Germany
and Ukraine. Analyzed the term “sexual harassment” in Ukrainian legislation and
international acts of the United Nations and the European Union, examined the
differences and made conclusions.  The authors submitted a list of which bodies can
address with the help of victims of sexual abuse in Ukraine.

According to the authors, subjective characteristics such as humiliation or infliction
of harm should not be used in the definition of sexual harassment, because only
objective facts must be present to prove the commission of sexual harassment. While
one person may perceive certain words or physical actions as humiliating or insulting,
another person may not perceive the same actions as such, causing difficulties in
classifying the act as sexual harassment.
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The term “sex discrimination” was analyzed in terms of its comparison with
international law. It was concluded that the term “creation of a hostile environment”
should be borrowed as one of the possible consequences of sexual harassment at work
in the context of gender discrimination in order to protect the victim from sexual
harassment from colleagues or other persons connected with the work relationship,
but not in a professional relationship (contractors, clients, etc.).

Keywords: harassment, sexual harassment of women, sexual harassment at the
place of work, discrimination because of the status, violence against women because
of the status.
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ÓÄÊ 343.973

Ñàõàðîâà Îëåíà Áîðèñ³âíà,
êàíäèäàò þðèäè÷íèõ íàóê, ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,

íà÷àëüíèê â³ää³ëó ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0002-9759-5324

Ò²Í²ÇÀÖ²ß ÒÀ ÊÐÈÌ²ÍÀË²ÇÀÖ²ß ÅÍÅÐÃÅÒÈ×ÍÎ¯ ÃÀËÓÇ²
ÏÐÈ ÇÄ²ÉÑÍÅÍÍ² ÂÈÐÎÁÍÈÖÒÂÀ, ÏÎÑÒÀ×ÀÍÍß ÒÀ

ÏÐÎÄÀÆÓ ÅËÅÊÒÐÈ×ÍÎ¯ ÅÍÅÐÃ²¯

Ó ñòàòò³ âèçíà÷àþòüñÿ îñíîâí³ ñôåðè åíåðãåòè÷íî¿ ãàëóç³ ïðè çä³éñíåíí³
âèðîáíèöòâà, ïîñòà÷àííÿ òà ïðîäàæó åëåêòðè÷íî¿ åíåðã³¿, ÿê³ ò³ñíî ïîâ’ÿçàí³ ç
ò³íüîâèìè ÿâèùàìè òà êðèì³íàëüíèìè ïðîÿâàìè. Íàãîëîøóºòüñÿ, ùî ñôîðìîâàíå
äåðæàâîþ íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ ðèíêó åëåêòðîåíåðã³¿
íàäàº øèðîêèé ïðîñò³ð äëÿ ìàí³ïóëÿö³é, çëîâæèâàíü òà ïåðåõðåñíîãî ñóáñèä³þâàííÿ
é íå â³äïîâ³äàº ïðàâèëàì ªÑ. Äîâîäèòüñÿ, ùî âíàñë³äîê íèçüêîãî ð³âíÿ êîíòðîëþ
ç áîêó äåðæàâè, à òàêîæ ïîâ³ëüíîãî òà íåïðîçîðîãî ðîçâèòêó ðèíêîâèõ â³äíîñèí
ó ïàëèâíî-åíåðãåòè÷íîìó êîìïëåêñ³ (ÏÅÊ) çíà÷íîãî ïîøèðåííÿ íàáóëî âèêîðèñòàí-
íÿ “ò³íüîâèõ” ñõåì îë³ãàðõ³÷íèìè ãðóïàìè.

Êëþ÷îâ³ ñëîâà: ïàëèâíî-åíåðãåòè÷íèé êîìïëåêñ, åëåêòðîåíåðãåòèêà, “çåëåíà”
åíåðãåòèêà, êîðóïö³ÿ, ðèíîê åëåêòðè÷íî¿ åíåðã³¿, àëüòåðàòèâí³ äæåðåëà åíåðã³¿,

Îñòàíí³ì ÷àñîì ó ñâ³òîâ³é åêîíîì³ö³ ïðîáëåìè åíåðãîçàáåçïå÷åííÿ ñòàëè
îäíèìè ç íàéàêòóàëüí³øèõ, ÿê³ ìàþòü îçíàêè ãåîïîë³òè÷íîãî õàðàêòåðó. Âîäíî÷àñ
äîäàº ïðîáëåì ç åíåðãîïîñòà÷àííÿì é ïðèñêîðåíèé ïåðåõ³ä íà ãåíåðàö³þ
àëüòåðíàòèâíî¿ åëåêòðè÷íî¿ åíåðã³¿ – “çåëåíó” åíåðãåòèêó, ÿêà º âêðàé çàëåæíîþ
â³ä íåñïðèÿòëèâèõ ïîãîäíèõ óìîâ. Íåïðîðàõîâàíî â³äìîâëÿþ÷èñü â³ä “êëàñè÷íèõ”
âèä³â åíåðãåòè÷íî¿ ñèðîâèíè, ÿê³ âèêîðèñòîâóþòü ÒÅÑ òà ÀÅÑ, ðîçâèíåí³ êðà¿íè
ñâ³òó, ïåðåäóñ³ì êðà¿íè ªÑ, ñòâîðèëè øòó÷í³ ïðîáëåìè äëÿ ñâî¿õ åêîíîì³ê òà ñî-
ö³àëüíî¿ ñôåðè, ùî ïðèçâåëî äî ñòð³ìêîãî çðîñòàííÿ ö³í ÿê ÷èííèêà çàãðîçè
íàö³îíàëüíèì åêîíîì³÷íèì ³íòåðåñàì êðà¿í – ñïîæèâà÷³â. Òàê³ çîâí³øí³ ïðîáëåìè
íå ìîæóòü íå âïëèâàòè íà áåç òîãî ðóéí³âíèé ñòàí ïàëèâíî-åíåðãåòè÷íîãî
êîìïëåêñó Óêðà¿íè. Íàïðèêëàä, ÿê ñâ³ä÷èòü ïðàêòèêà, äëÿ åêîíîì³êè Óêðà¿íè
îá’ºìè òà ïëàòåæ³ çà òðàíçèò ãàçó ç Ðîñ³¿ äî ªâðîïè ñòàëè ôàòàëüíî âèçíà÷àëüíèìè
äëÿ åêîíîì³êè òà ñîö³àëüíî¿ ñôåðè. Òîìó ïàëèâíî-åíåðãåòè÷íèé êîìïëåêñ (ÏÅÊ)
ìàº ñòðàòåã³÷íå çíà÷åííÿ äëÿ æèòòºä³ÿëüíîñò³ óñ³õ ãàëóçåé åêîíîì³êè ³ ñóñï³ëüíîãî
æèòòÿ Óêðà¿íè.

Åêîíîì³÷íèé ñòàí ÏÅÊ º ï³ä´ðóíòÿì çàáåçïå÷åííÿ åêîíîì³÷íî¿ áåçïåêè
äåðæàâè, îñê³ëüêè ïèòàííÿ åíåðãîâèðîáíèöòâà òà åíåðãîçáåðåæåííÿ ñüîãîäí³ ñòàëè
ïðîáëåìîþ íàö³îíàëüíî¿ áåçïåêè. Çîêðåìà, åëåêòðîåíåðãåòèêà º âàæëèâîþ ñêëà-
äîâîþ íàö³îíàëüíî¿ åêîíîì³êè, åôåêòèâíå ôóíêö³îíóâàííÿ ÿêî¿ º íå ò³ëüêè íåîáõ³ä-
íîþ óìîâîþ ñòàëîãî ðîçâèòêó åêîíîì³÷íî¿ ñèñòåìè, à òàêîæ óìîâîþ çàáåçïå÷åííÿ
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åíåðãåòè÷íî¿ íåçàëåæíîñò³ Óêðà¿íè. Òîìó âèð³øåííÿ ïðîáëåì ùîäî ïðîòèä³¿
ò³í³çàö³¿ òà êðèì³íàë³çàö³¿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ á³ëüøîñò³ âèçíà÷àëüíèõ ñôåð
åêîíîì³êè Óêðà¿íè, çîêðåìà ó ïàëèâíî-åíåðãåòè÷íîìó êîìïëåêñ³, º âèð³øàëüíèìè.
Çà âñ³ ðîêè íåçàëåæíîñò³ Óêðà¿í³ òàê ³ íå âäàëîñÿ ñôîðìóâàòè åôåêòèâíó òà ïðî-
çîðó ìîäåëü óïðàâë³ííÿ ïàëèâíî-åíåðãåòè÷íèì êîìïëåêñîì òà åíåðãåòè÷íèìè
ðåñóðñàìè áåç ðèçèê³â, çîêðåìà êîðóïö³éíèõ.

Çã³äíî ç äàíèìè çâ³òó ¹ 1-ÊÎÐ “Ïðî ñòàí ïðîòèä³¿ êîðóïö³¿”, íàé÷èñëåíí³øà
ê³ëüê³ñòü êðèì³íàëüíèõ êîðóïö³éíèõ ïðàâîïîðóøåíü ó 2017–2019 ðð. âèÿâëåíà ó
òàêèõ ñôåðàõ, ÿê çåìåëüí³ â³äíîñèíè òà ïàëèâíî-åíåðãåòè÷íèé êîìïëåêñ. Òàê, çà
ðåçóëüòàòàìè àíàë³çó çâ³ò³â ä³ÿëüíîñò³ Íàö³îíàëüíîãî àíòèêîðóïö³éíîãî áþðî
Óêðà¿íè (ÍÀÁÓ) çà ïåð³îä ç 01.01.2017 äî 30.06.2020 âñòàíîâëåíî, ùî íàé-á³ëüø
óðàçëèâèìè äî âèíèêíåííÿ êîðóïö³éíèõ ñõåì º: 1) åíåðãåòèêà; 2) çåìåëüí³
â³äíîñèíè òà 3) ïðàâîñóääÿ. Îòæå, íà ñüîãîäí³ äîâîäèòüñÿ êîíñòàòóâàòè, ùî ñôåðà
åíåðãåòè÷íèõ â³äíîñèí º îäí³ºþ ³ç íàéá³ëüø óðàçëèâèõ äî êîðóïö³éíèõ ðèçèê³â.
Çàðàç ïðàêòè÷íî âñ³ ñêëàäîâ³ åíåðãåòè÷íîãî ñåêòîðó Óêðà¿íè ïåðåáóâàþòü ó ñòàí³
çì³í ó çâ’ÿçêó ç³ çì³íîþ ïðàâèë åíåðãîðèíêó ç ëèïíÿ 2019 ð., â³äïîâ³äíî äî
ïîëîæåíü Çàêîíó Óêðà¿íè “Ïðî ðèíîê åëåêòðè÷íî¿ åíåðã³¿”, ùî ðîáèòü ¿õ
óðàçëèâèìè äî âèêîðèñòàííÿ ìàñøòàáíèõ êîðóïö³éíèõ ñõåì. Çàïðîâàäæåíà ñõåìà
ðîáîòè ðèíêó çà íîâèìè ïðàâèëàìè íàäàëà ïðàâî âèðîáíèêàì çä³éñíþâàòè ðåàë³-
çàö³þ åëåêòðè÷íî¿ åíåðã³¿ íà ï³äñòàâ³ äâîñòîðîíí³õ äîãîâîð³â, ó ÿêèõ ö³íà âèçíà÷à-
ºòüñÿ ñòîðîíàìè ³ ìîæå çíà÷íî â³äð³çíÿòèñÿ â³ä ðèíêîâî¿. Öå ñòâîðèëî ðèçèêè
ìàí³ïóëÿö³é ç ö³íàìè, ùî íåãàòèâíî âïëèíóëî íà ô³íàíñîâèé ñòàí âåëèêèõ âèðîá-
íèê³â åëåêòðè÷íî¿ åíåðã³¿, à òàêîæ íà íàäõîäæåííÿ àêöèçíîãî ïîäàòêó ç åëåêòðî-
åíåðã³¿ äî äåðæàâíîãî áþäæåòó.

Â Óêðà¿í³ íå âïðîâàäæåíî ìåõàí³çìè ïîïåðåäæåííÿ ³ áîðîòüáè ³ç ìàí³ïóëþ-
âàííÿì íà ðèíêó åëåêòðè÷íî¿ åíåðã³¿ â³äïîâ³äíî äî Ðåãëàìåíòó ªÑ ¹1227/2011
(REMIT) â³ä 25 æîâòíÿ 2011 ð. ùîäî ö³ë³ñíîñò³ òà ïðîçîðîñò³ îïòîâîãî åíåðãå-
òè÷íîãî ðèíêó (äàë³ – Ðåãëàìåíò ªÑ). Ðåãëàìåíò ªÑ ñïðÿìîâàíèé íà âñòàíîâëåííÿ
íà íàö³îíàëüíîìó ð³âí³ âèìîã òà ïðàâèë ùîäî çàáåçïå÷åííÿ ïðîçîðîñò³ òà ö³ë³ñíîñò³
ðèíê³â åëåêòðè÷íî¿ åíåðã³¿ òà ïðèðîäíîãî ãàçó, ïîïåðåäæåííÿ çëîâæèâàíü
ó÷àñíèêàìè òàêèõ ðèíê³â òà âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ äëÿ ó÷àñíèê³â ðèíê³â
çà ìàí³ïóëþâàííÿ íà åíåðãåòè÷íèõ ðèíêàõ òà íåïðàâîì³ðíå âèêîðèñòàííÿ
³íñàéäåðñüêî¿ ³íôîðìàö³¿.

Êð³ì òîãî, çà Çàêîíîì Óêðà¿íè “Ïðî àëüòåðàòèâí³ äæåðåëà åíåðã³¿” âèðîáíè-
êàì àëüòåðíàòèâíî¿ åëåêòðîåíåðã³¿ íàäàí³ âñ³ ìîæëèâ³ ïðåôåðåíö³¿ òà ï³ëüãè,
çîêðåìà, ó ôîðì³ ï³ëüãîâèõ òàðèô³â íà åëåêòðè÷íó åíåðã³þ. Îäíàê ðîçâèòîê àëü-
òåðíàòèâíî¿ åíåðãåòèêè íå ñòàâ ïàíàöåºþ äëÿ âèð³øåííÿ åíåðãåòè÷íèõ ïðîáëåì
Óêðà¿íè. Á³ëüøå òîãî, ïèòàííÿ, ïîâ’ÿçàí³ ç êîðóïö³éíîþ ñêëàäîâîþ òà ñõåìàìè
çëîâæèâàííÿ áþäæåòíèìè êîøòàìè â àëüòåðíàòèâí³é åíåðãåòèö³, âæå íå ïåðøèé
ð³ê ïåðåáóâàþòü ó öåíòð³ óâàãè ôàõ³âö³â. Àëüòåðíàòèâí³ âèðîáíèêè âèðîáëÿþòü
íå á³ëüøå 1–1,5 % â³ä çàãàëüíîãî îáñÿãó åëåêòðè÷íî¿ åíåðã³¿, âîäíî÷àñ ïðåòåíäóþ÷è
íà îäåð-æàííÿ êîøò³â ó ðîçì³ð³ äî 12 % (àáî íàâ³òü á³ëüøå) â³ä óñ³õ êîøò³â,
îòðèìàíèõ íà åíåðãîðèíêó êðà¿íè. Ñàìå çàâäÿêè øòó÷íî ï³äòðèìóâàíîìó äèñáàëàíñó
ö³íîâèõ ïîçèö³é òà òàðèôíî¿ ïîë³òèêè ³ º ñåíñ çàéìàòèñÿ àëüòåðíàòèâíèìè åíåðãå-
òè÷íèìè òåõíîëîã³ÿìè (òî÷í³øå, âèäèì³ñòþ ¿õ çàñòîñóâàííÿ). Äîòåïåð íå âèçíà÷åíî
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äîö³ëüíîñò³ ïîä³áíèõ “çåëåíèõ” çàïðîâàäæåíü òà ¿õíüî¿ ìåòè. Íåìàº é â³äïîâ³ä³ íà
çàïèòàííÿ ïðî òå, íàâ³ùî â³äìîâëÿòèñÿ â³ä êëàñè÷íèõ, àïðîáîâàíèõ òåõíîëîã³é
ïðîìèñëîâîãî âèðîáíèöòâà åëåêòðè÷íî¿ åíåðã³¿, ÿê³ ïîâíîþ ì³ðîþ (òåõí³÷íî,
òåõíîëîã³÷íî, ëîã³ñòè÷íî ³ ñîö³àëüíî) ³íòåãðîâàí³ â ãîñïîäàðñòâî, çàäëÿ íåäîëóãèõ
åêñïåðèìåíò³â – àáè “ï³äòðèìàòè” âèðîáíèêà, â ÿêîãî âàðò³ñòü òîâàðó â äåñÿòêè
ðàç³â ïåðåâèùóº ö³íè ³íøèõ âèðîáíèê³â, òà ùå ³ ïðè òîìó, ùî â³í ó íàéáëèæ÷³é
ïåðñïåêòèâ³ íå çìîæå ìàòè ³ñòîòíîãî âïëèâó íà ïðîöåñè âèðîáíèöòâà. ßê âáà÷àºòüñÿ,
òàêèé ñòàí ñïðàâ ó åíåðãåòèö³ ñêëàâñÿ ÷åðåç êîðóïö³éí³ äîìîâëåíîñò³ îêðåìèõ
îñ³á, ÿê³ “ïðèñìîêòàëèñÿ” äî åíåðãîñèñòåìè ï³ä ìàñêàìè åêîëîã³÷íîñò³, åêîíîìíîñò³
é òåõíîëîã³÷íîñò³. Òîìó çàêîíîì³ðíî, ùî ³ç ÷àñîì ó êîë³ íàóêîâö³â ³ ïðàêòèê³â
áóëî âèçíàíî íåîáõ³äí³ñòü çíèæåííÿ “çåëåíèõ” òàðèô³â ³ á³ëüø äåòàëüíîãî âèâ÷åííÿ
ö³º¿ ïðîáëåìè ç ïîçèö³é, ÿê³ âèêëþ÷àòèìóòü ñë³ïå ñïðèéíÿòòÿ àëüòåðíàòèâíî¿
åíåðãåòèêè ÿê ºäèíî ìîæëèâî¿. Óñóíóòè ïîä³áí³ çëîâæèâàííÿ ìîæíà ëèøå øëÿõîì
äîñÿãíåííÿ ³ äîòðèìàííÿ ºäèíèõ ñòàíäàðò³â ³ ïîêàçíèê³â ó ÷àñòèí³ ö³íîóòâîðåííÿ
(òàðèôíî¿ ïîë³òèêè) ó ñôåð³ âèðîáíèöòâà àëüòåðíàòèâíèõ äæåðåë åíåðã³¿ íà
çàñàäàõ ÷åñíîñò³ òà ðîçóìíîñò³.

Ó ö³ëîìó, â óìîâàõ çàïðîâàäæåííÿ íîâîãî ðèíêó åëåêòðè÷íî¿ åíåðã³¿ äîòðè-
ìàííÿ ñóá’ºêòàìè ãîñïîäàðþâàííÿ ë³öåíç³éíèõ óìîâ ïðîâàäæåííÿ ä³ÿëüíîñò³ ó
ñôåð³ åëåêòðîåíåðãåòèêè òàêîæ ïîã³ðøèëîñÿ. ×åðåç íèçüêèé ð³âåíü ñïëàòè ñóá’ºê-
òàìè ãîñïîäàðþâàííÿ íàêëàäåíèõ Íàö³îíàëüíîþ êîì³ñ³ºþ, ùî çä³éñíþº äåðæàâíå
ðåãóëþâàííÿ ó ñôåðàõ åíåðãåòèêè òà êîìóíàëüíèõ ïîñëóã (ÍÊÐÅÊÏ), øòðàô³â
çà ðåçóëüòàòàìè ïðîâåäåíèõ ïåðåâ³ðîê, ïîíàä 41 % öèõ øòðàô³â ïðèìóñîâî ñòÿãó-
âàëèñü çà ïîçîâàìè ÍÊÐÅÊÏ äî ñóäó. ßê íàñë³äîê, íåäîíàäõîäæåííÿ äî äåðæàâíîãî
áþäæåòó ñòàíîâèëè áëèçüêî 13,6 ìëí ãðí.

Íåäîñêîíàëà ñèñòåìà ïîêëàäàííÿ ñïåö³àëüíèõ îáîâ’ÿçê³â (ÏÑÎ) ñïîòâîðþº
ðèíêîâ³ ïðèíöèïè ùå á³ëüøå. Çîêðåìà, ñåðéîçíîþ ïðîáëåìîþ äëÿ çáàëàíñóâàííÿ
ñèòóàö³¿ íà ðèíêó åëåêòðè÷íî¿ åíåðã³¿ çàëèøàºòüñÿ äåñòðóêòèâíèé ìåõàí³çì ÏÑÎ,
ùî ïîêëàäàº ñóáñèä³þâàííÿ ï³ëüãîâèõ òàðèô³â äëÿ íàñåëåííÿ íà äåðæàâí³ êîìïàí³¿
ÍÀÅÊ “Åíåðãîàòîì” òà ÏðÀÒ “Óêðåíåðãî” çà â³äñóòíîñò³ êîìïåíñàö³¿ ç áîêó äåð-
æàâè, ùî ðîáèòü ðèíîê ùå á³ëüø íåïðîçîðèì òà ñïîòâîðåíèì.

Ó ëèñòîïàä³ 2021 ð. Öåíòðîì Ðàçóìêîâà áóëî äîâåäåíî, ùî ä³þ÷à ìîäåëü
ðèíêó åëåêòðè÷íî¿ åíåðã³¿ â Óêðà¿í³ äîçâîëÿº íåäîáðîñîâ³ñíèì ïîñòà÷àëüíèêàì
ñïîòâîðþâàòè òîðãîâ³ îïåðàö³¿ òà çä³éñíþâàòè äåìï³íã, ùî º ñåðéîçíîþ îçíàêîþ
óìèñíîãî ñïîòâîðåííÿ ïðàâèë ðèíêó íà êîðèñòü ñïåêóëÿíò³â çà ðàõóíîê âèðîáíèê³â
åëåêòðè÷íî¿ åíåðã³¿.

Ñôîðìîâàíå äåðæàâîþ íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ
ðèíêó åëåêòðîåíåðã³¿ íàäàº øèðîêèé ïðîñò³ð äëÿ ìàí³ïóëÿö³é, çëîâæèâàíü òà ïå-
ðåõðåñíîãî ñóáñèä³þâàííÿ é íå â³äïîâ³äàº ïðàâèëàì ªÑ. Öå ñòâîðþº çíà÷í³ ðèçè-
êè äëÿ ³íòåãðàö³¿ ÎÅÑ Óêðà¿íè äî çàãàëüíîºâðîïåéñüêî¿ åíåðãîñèñòåìè ENTSO-E
ó 2023 ð.

Ðàçîì ³ç öèì ³ñòîòíîþ îçíàêîþ çëî÷èííîñò³ ó ÏÅÊ º âåëè÷åçíà âòðàòà ïî-
äàòê³â òà çáîð³â äî äåðæàâíîãî áþäæåòó. Âíàñë³äîê íèçüêîãî ð³âíÿ êîíòðîëþ ç
áîêó äåðæàâè, à òàêîæ ïîâ³ëüíîãî òà íåïðîçîðîãî ðîçâèòêó ðèíêîâèõ â³äíîñèí ó
ÏÅÊ çíà÷íîãî ïîøèðåííÿ íàáóëî âèêîðèñòàííÿ “ò³íüîâèõ” ñõåì îë³ãàðõ³÷íèìè
ãðóïàìè. Öå âèçíà÷àºòüñÿ íåîá´ðóíòîâàíîþ òàðèôíîþ ïîë³òèêîþ, øòó÷íèì
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óïîâ³ëüíåííÿì òåìï³â çðîñòàííÿ îñíîâíèõ ïîêàçíèê³â ï³äïðèºìñòâ ÏÅÊ ÷åðåç
“âèìèâàííÿ” ãðîøîâèõ êîøò³â, çíèæåííÿì âèðîáíè÷îãî ïîòåíö³àëó.

Â óìîâàõ â³äñóòíîñò³ ðèíêîâî¿ êîíêóðåíö³¿, ïðîçîðîãî ðåãóëþâàííÿ òà ðåôîðì
â åíåðãåòè÷íîìó ñåêòîð³ åêîíîì³êè íèçêà îñ³á, ÿê³ çàéìàëè / çàéìàþòü âèñîê³
äåðæàâí³ ïîñàäè, óïðîäîâæ óñ³õ ðîê³â íåçàëåæíîñò³ Óêðà¿íè îòðèìóâàëè íàäïðè-
áóòêè, âèçíà÷àþ÷è ïîë³òèêó ä³ÿëüíîñò³ ó ïàëèâíî-åíåðãåòè÷í³é ñôåð³, çîêðåìà,
ìàþ÷è ïðåäñòàâíèöòâî ó Âåðõîâí³é Ðàä³ Óêðà¿íè. Ö³ îñîáè áóëè ëîá³ñòàìè âåëèêèõ
îë³ãàðõ³÷íèõ ô³íàíñîâî-ïðîìèñëîâèõ ãðóï, ÿê³ çàéìàþòü ìîíîïîëüíå ñòàíîâèùå
â ñôåð³ åíåðãåòèêè Óêðà¿íè.

Ìîíîïîëüíå ñòàíîâèùå â åíåðãåòèö³ íàëåæèòü ê³ëüêîì ïîòóæíèì ô³íàíñîâî-
ïðîìèñëîâèì ãðóïàì, ñòâîðåíèì øëÿõîì çðîùåííÿ êàï³òàëó ñóìí³âíîãî ïîõîä-
æåííÿ ç ïîë³òè÷íîþ âëàäîþ: óêðà¿íñüêèì îë³ãàðõàì – ðèíêîâèì ãðàâöÿì
(ïðèâàòíèì ïîñòà÷àëüíèêàì åëåêòðîåíåðã³¿ òà îáëåíåðãî). Òàê³ îá’ºäíàííÿ â
êðèì³íîëîã³÷í³é ë³òåðàòóð³ îòðèìàëè êðàñíîìîâíó íàçâó “êðèì³íàëüíî-îë³ãàðõ³÷í³
êëàíè”. Îòæå, ðèíîê åíåðãîðåñóðñ³â – ÷³òêî ñòðóêòóðîâàíèé ³ ôàêòè÷íî
ìîíîïîë³çîâàíèé.

Çà ñëîâàìè ãëàâè ïðåäñòàâíèöòâà ªÑ â Óêðà¿í³ Ìàòò³ Ìààñ³êàñà, óêðà¿íñüêèé
ðèíîê åëåêòðîåíåðã³¿ ïîêè çàëèøàºòüñÿ äàëåêèì â³ä ³ìïëåìåíòàö³¿ ñòàíäàðò³â
ªâðîïåéñüêîãî Ñîþçó, îñê³ëüêè º îë³ãàðõ³çîâàíèì.

Ìîæíà ñòâåðäæóâàòè, ùî ÏÅÊ Óêðà¿íè ïðàêòè÷íî óâåñü çàëåæèòü â³ä ³íòåðåñ³â
îë³ãàðõ³â-ìîíîïîë³ñò³â; ³íòåðåñè êîðïîðàö³é ïðåâàëþþòü ó åíåðãåòèö³, çîêðåìà ó
ïðîöåñ³ âèðîáíèöòâà òà ïîñòà÷àííÿ åëåêòðè÷íî¿, òåïëîâî¿ åíåðã³¿; ó êîðóïö³éíèõ
ñõåìàõ âèêîðèñòîâóþòüñÿ äåðæàâí³ çàêóï³âë³ òà òðàíñôåðíå ö³íîóòâîðåííÿ, ð³çíèöÿ
ì³æ ö³íîþ ³ìïîðòíèõ åíåðãîíîñ³¿â ³ ï³ëüãîâèìè ö³íàìè äëÿ íàñåëåííÿ; äåðæàâí³
êîøòè ðîçêðàäàþòüñÿ çà ó÷àñò³ êîìïàí³é-íåðåçèäåíò³â, ÿê³ ï³äêîíòðîëüí³ íàðîäíèì
äåïóòàòàì Óêðà¿íè; äåðæàâíèì ï³äïðèºìñòâàì åíåðãåòè÷íîãî ñåêòîðó çàâäàþòüñÿ
çáèòêè çà ðàõóíîê ïîñòàâêè åíåðãîíîñ³¿â íèæ÷å ¿õ ðèíêîâî¿ âàðòîñò³ ï³äêîíòðîëüíèì
ï³äïðèºìñòâàì ç ïîäàëüøîþ ðåàë³çàö³ºþ åíåðãîíîñ³¿â çà ðèíêîâîþ âàðò³ñòþ, ùî
ìîæëèâî âèêëþ÷íî âíàñë³äîê ó÷àñò³ â öèõ ñõåìàõ òîï-ìåíåäæåð³â äåðæàâíèõ ³
ïðèâàòíèõ ï³äïðèºìñòâ, ùî ôóíêö³îíóþòü ó ÏÅÊ, òà ïîñàäîâèõ îñ³á äåðæàâíèõ
îðãàí³â, ùî êîíòðîëþþòü ÏÅÊ.

Òàê, ó ïàëèâíî-åíåðãåòè÷íîìó êîìïëåêñ³ Óêðà¿íè âèñîêîïîñàäîâöÿìè1 ðåà-
ë³çóþòüñÿ ÷èñëåíí³ ñõåìè ò³íüîâîãî îá³ãó ó âèãëÿä³ ðîçêðàäàííÿ áþäæåòíèõ
êîøò³â, ñïðÿìîâàíèõ íà ï³äòðèìêó ï³äïðèºìñòâ ÏÅÊ; óõèëåííÿ â³ä ñïëàòè ïîäàòê³â
(çîêðåìà, óõèëåííÿ â³ä ñïëàòè ñóá’ºêòàìè ãîñïîäàðþâàííÿ àêöèçíîãî ïîäàòêó ç
åëåêòðîåíåðã³¿ äî äåðæàâíîãî áþäæåòó2); êîðóïö³¿, ùî ñóïðîâîäæóº ïîñòà÷àííÿ

1 Âèñîêîïîñàäîâö³ – öå âèù³ ïîñàäîâ³ îñîáè, óïîâíîâàæåí³ íà âèêîíàííÿ ôóíêö³é äåðæàâè,
äåðæàâí³ ñëóæáîâö³, ïîñàäà ÿêèõ íàëåæèòü äî êàòåãîð³¿ “À”, àáî êåð³âíèêè ñóá’ºêò³â ãîñïîäàðþ-
âàííÿ, ó ñòàòóòíîìó êàï³òàë³ ÿêèõ ÷àñòêà äåðæàâíî¿ àáî êîìóíàëüíî¿ âëàñíîñò³ ñòàíîâèòü á³ëüøå
50 â³äñîòê³â.

2 Ç 1 ñ³÷íÿ 2015 ð. â Óêðà¿í³ çàïðîâàäæåíî ñïðàâëÿííÿ àêöèçíîãî ïîäàòêó ç åëåêòðîåíåðã³¿.
Çàãàëîì ïðîòÿãîì 2018–2020 ðð. äî äåðæàâíîãî áþäæåòó íàä³éøëî áëèçüêî 13 ìëðä ãðí àêöèçíîãî
ïîäàòêó ç åëåêòðîåíåðã³¿, ïðîòå ç êîæíèì ðîêîì ö³ íàäõîäæåííÿ ñóòòºâî çìåíøóâàëèñÿ.

Äî ïëàòíèê³â ïîäàòê³â â³äíåñåí³: îñîáà – ñóá’ºêò ãîñïîäàðþâàííÿ, ïîñò³éíå ïðåäñòàâíèöòâî,
ÿê³ ââîçÿòü ï³äàêöèçí³ òîâàðè (ïðîäóêö³þ) íà ìèòíó òåðèòîð³þ Óêðà¿íè; âèðîáíèêè åëåêòðè÷íî¿
åíåðã³¿, ÿê³ ìàþòü ë³öåíç³þ íà ïðàâî çä³éñíåííÿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ ç âèðîáíèöòâà
åëåêòðè÷íî¿ åíåðã³¿ ³ ïðîäàþòü ¿¿ íà ðèíêó åëåêòðè÷íî¿ åíåðã³¿.

© Sakharova Olena, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).27

248

åíåðãîíîñ³¿â; ³íøèõ øèðîêîìàñøòàáíèõ ô³íàíñîâèõ îïåðàö³é, ñïðÿìîâàíèõ íà
óõèëåííÿ â³ä îïîäàòêóâàííÿ îïåðàö³é ó ÏÅÊ; ëåãàë³çàö³¿ (â³äìèâàííÿ) äîõîä³â,
çäîáóòèõ ó ðåçóëüòàò³ ò³íüîâîãî îá³ãó åíåðãîíîñ³¿â, à òàêîæ ó÷èíåííÿ ³íøèõ ïðî-
òèïðàâíèõ ä³é, ùî ñòâîðþþòü ðåàëüíó çàãðîçó åíåðãåòè÷í³é áåçïåö³ êðà¿íè. Çîêðåìà,
ï³ñëÿ çàïðîâàäæåííÿ ç 01.07.2019 íîâîãî ðèíêó åëåêòðè÷íî¿ åíåðã³¿ â³äáóëîñÿ
ð³çêå çðîñòàííÿ ñóì ïîäàòêîâîãî áîðãó. Òàê, ïîäàòêîâèé áîðã ç àêöèçíîãî ïîäàòêó
ç åëåêòðîåíåðã³¿ íà 01.01.2018 ñòàíîâèâ 96,8 òèñ ãðí, à íà ê³íåöü 2020 ð. çð³ñ äî
37 ìëí 653,1 òèñ. ãðí, àáî çá³ëüøèâñÿ ó 389 ðàç³â! Îòæå, ï³ñëÿ çàïðî-âàäæåííÿ
íîâîãî ðèíêó åëåêòðè÷íî¿ åíåðã³¿ â³äáóëîñü ð³çêå çá³ëüøåííÿ ïîäàòêî-âîãî áîðãó
ç àêöèçíîãî ïîäàòêó ç åëåêòðîåíåðã³¿.

Óæèò³ ïðàâîîõîðîííèìè îðãàíàìè çàõîäè ùîäî ïðîòèä³¿ çëî÷èíàì ó ïàëèâíî-
åíåðãåòè÷í³é ñôåð³ âèÿâèëèñÿ íåäîñòàòí³ìè äëÿ ðåàëüíî¿ ñòàá³ë³çàö³¿ êðèì³íîãåííî¿
îáñòàíîâêè. Çàçíà÷åíå ïîâ’ÿçàíî, íàñàìïåðåä, ç òèì, ùî ï³äðîçä³ëè Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè, Íàö³îíàëüíîãî àíòèêîðóïö³éíîãî áþðî Óêðà¿íè (ÍÀÁÓ) äî
ê³íöÿ íå ç’ÿñóâàëè îñíîâí³ ñïîñîáè òà ñõåìè, ÿê³ íà ïðàêòèö³ âèêîðèñòîâóþòü
ïðàâîïîðóøíèêè äëÿ â÷èíåííÿ çëî÷èí³â ó ö³é ñôåð³. Ñóä ìîæå â³äìîâèòèñÿ ââà-
æàòè çà çàâäàíó ìàòåð³àëüíó øêîäó, íàïðèêëàä, íåäîîòðèìàí³ âèãîäó ÷è ïðèáóòêè
äåðæàâíèõ êîìïàí³é óíàñë³äîê ñëóæáîâîãî çëîâæèâàííÿ ÷è ðåàë³çàö³¿ êîðóïö³éíî¿
ñõåìè. Òàê ñàìî âêðàé ñêëàäíî ïåðåêîíàòè ñóä ó çàâäàíí³ øêîäè ³íòåðåñàì äåð-
æàâíèõ ï³äïðèºìñòâ ÏÅÊ ÷åðåç ïðîâåäåí³ êîíêóðñí³ òîðãè, ÿêùî ñë³ä÷³ íå
ìàòèìóòü ïðÿìèõ äîêàç³â, ÿê³ çàñâ³ä÷èëè á ïîðóøåííÿ çàêîíîäàâñòâà ó ñôåð³
äåðæàâíèõ çàêóï³âåëü. Îêðåñëåíà ïðîáëåìàòèêà ãîñòðî ïîñòàëà ñàìå â ÏÅÊ,
çîêðåìà â ñôåð³ åëåêòðîåíåðãåòèêè. Òîìó âèêðèòòÿ çëî÷èí³â, ó÷èíåíèõ ñëóæáîâèìè
îñîáàìè â ïàëèâíî-åíåðãåòè÷í³é ñôåð³, ó òîìó ÷èñë³ â åëåêòðîåíåðãåòèö³, º äîñèòü
ñêëàäíèì çàâäàííÿì. Êð³ì çàçíà÷åíîãî âèùå, à òàêîæ òèñêó ç áîêó îñ³á, ³íòåðåñè
ÿêèõ çà÷³ïàº îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ, âàæëèâîþ ïåðåøêîäîþ º ñêëàäíèé
ìåõàí³çì âñòàíîâëåííÿ ñïîñîá³â ¿õ ó÷èíåííÿ. Ñàìå òîìó äîñë³äæåííÿ íàéïî-
øèðåí³øèõ ñïîñîá³â ñëóæáîâèõ çëîâæèâàíü ó ÏÅÊ íàäàþòü ìîæëèâ³ñòü âèçíà÷èòè
íàïðÿìè çàëó÷åííÿ ñèë ³ çàñîá³â ïðàâîîõîðîííèõ îðãàí³â ï³ä ÷àñ îïåðàòèâíîãî
îáñëóãîâóâàííÿ îá’ºêò³â ÏÅÊ, çîêðåìà åëåêòðîåíåðãåòèêè.

Óçàãàëüíèìî íèçêó ÷èííèê³â, ÿê³ óñêëàäíþþòü âèÿâëåííÿ òà ðîçñë³äóâàííÿ
êðèì³íàëüíèõ ïðàâîïîðóøåíü, ó÷èíþâàíèõ âèñîêîïîñàäîâöÿìè ó ÏÅÊ: ìîæëèâ³ñòü
çëî÷èííèõ ãðóï äîêóìåíòàëüíî ïðèêðèâàòè ñâîþ ïðîòèïðàâíó ä³ÿëüí³ñòü;
ìîæëèâ³ñòü ïðèêðèâàòè çëî÷èíí³ îáîðóäêè ö³ëêîì çàêîííèìè óãîäàìè; ìîæëèâ³ñòü
åôåêòèâíî ïðîòèä³ÿòè ñïðîáàì ïðàâîîõîðîííèõ òà êîíòðîëþþ÷èõ îðãàí³â âèÿâëÿòè
³ ðîçñë³äóâàòè ôàêòè ïðîòèïðàâíî¿ ä³ÿëüíîñò³ çëî÷èííî¿ ãðóïè ç âèêîðèñòàííÿì
íåäîòîðêàííîñò³ îñ³á ð³çíèõ ð³âí³â âèêîíàâ÷èõ òà çàêîíîäàâ÷èõ îðãàí³â; òðóäíîù³,
ïîâ’ÿçàí³ ç â³äñë³äêîâóâàííÿì ðóõó âèêðàäåíî¿ (íåëåãàëüíî âèäîáóòî¿ àáî îòðè-
ìàíî¿) ñèðîâèíè â³ä âèäîáóâà÷à äî ïåðåðîáíèêà (âèðîáíèêà òåïëîâî¿ àáî åëåêòðî-
åíåðã³¿) òà ïåðåì³ùåííÿì êîøò³â, çà ÿê³ â³äáóâàºòüñÿ îïëàòà çà ê³íöåâèé ïðîäóêò
(ïîñëóãó ç ïîñòà÷àííÿ åëåêòðîåíåðã³¿); îá’ºäíàííÿ çëî÷èííèõ ãðóï íà âèäîáóâíèõ
ï³äïðèºìñòâàõ ³ç çëî÷èííèìè ãðóïàìè íà ï³äïðèºìñòâàõ, ùî âèðîáëÿþòü ³ ðåàë³-
çóþòü ê³íöåâèé ïðîäóêò íà îñíîâ³ ñï³ëüíèõ ³íòåðåñ³â ïðîòèä³¿ ïðàâîîõîðîííèì òà
êîíòðîëþþ÷èì îðãàíàì; íàÿâí³ñòü ó ÷ëåí³â çëî÷èííèõ ãðóï êîðóïö³éíèõ çâ’ÿçê³â
ó âëàäíèõ ñòðóêòóðàõ.
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Êðèì³íàë³çàö³ÿ åêîíîì³÷íèõ â³äíîñèí ó ÏÅÊ ïðèçâîäèòü äî äåôîðìàö³¿ òà
àòðîô³¿ ãàëóçåâîãî ïðàâîâîãî ðåãóëþâàííÿ, âñòàíîâëåííÿ àñîö³àëüíèõ íîðì ïîâå-
ä³íêè ó ö³é ñôåð³. Ïðîòÿãîì äåñÿòèë³òü, çà ðåçóëüòàòàìè ïðàâîîõîðîííî¿ ä³ÿëüíîñò³
íà îá’ºêòàõ ÏÅÊ âáà÷àºòüñÿ íàðîñòàþ÷à êðèì³íàë³çàö³ÿ ö³º¿ ãàëóç³, òîáòî íåñïðèÿò-
ëèâ³ òåíäåíö³¿ ðîçâèòêó ÏÅÊ ïîñèëþþòüñÿ íèçêîþ â÷èíþâàíèõ êðèì³íàëüíèõ
ïðàâîïîðóøåíü, ïðè÷îìó âîíè, ÿê ïðàâèëî, ñêëàäàþòü çëî÷èíí³ ëàíöþãè, ùî
îá’ºäíàí³ ïåâíîþ ìåòîþ.

Ìîæíà âèîêðåìèòè òåõíîëîã³÷íèé ëàíöþã, ùî âèêîðèñòîâóºòüñÿ âèñîêîïîñà-
äîâöÿìè â ïðîöåñ³ çàâîëîä³ííÿ ìàéíîì ó ÏÅÊ øëÿõîì çëîâæèâàííÿ ñëóæáîâèì
ñòàíîâèùåì.

Ïåðøà ëàíêà – âèäîáóâàííÿ ñèðîâèíè äëÿ ôóíêö³îíóâàííÿ ãåíåðóþ÷èõ
ïîòóæíîñòåé. Íà öüîìó åòàï³ çä³éñíþºòüñÿ âóãëåâèäîáóòîê, íàôòîâèäîáóòîê,
ãàçîâèäîáóòîê, âèäîáóòîê òîðôó ³ ñëàíö³â, óðàíó òà ³íøèõ ÿäåðíèõ ìàòåð³àë³â òà
¿¿ ïðèäáàííÿ â ³íøèõ êðà¿íàõ.

Äðóãà ëàíêà – ïðèäáàííÿ îáëàäíàííÿ òà ñòâîðåííÿ ãåíåðóþ÷èõ ïîòóæíîñòåé
äëÿ âèðîáíèöòâà åëåêòðîåíåðã³¿ (âóãëåïåðåðîáí³, ãàçîïåðåðîáí³, äëÿ ïåðåðîáêè
òîðôó ³ ñëàíö³â; ï³äïðèºìñòâà åëåêòðîåíåðãåòèêè (ÒÅÑ, ÃÅÑ), àòîìíî¿ åíåðãåòèêè
(ÀÅÑ), êîòëîãîñïîäàðñòâî, äëÿ ñòâîðåííÿ ì³ñöåâèõ åíåðãîíîñ³¿â).

Òðåòÿ ëàíêà – òðàíñïîðòóâàííÿ òà ðîçïîä³ë ñèðîâèíè (ïåðåâåçåííÿ âóã³ëëÿ,
òîðôó òà ñëàíö³â, ãàçîïðîâîäè (³íø³ ñïîñîáè òðàíñïîðòóâàííÿ ãàçó)).

×åòâåðòà ëàíêà – ïåðåòâîðåííÿ (ïåðåðîáêà) ñèðîâèíè, âèðîáíèöòâî åëåêòðî-
åíåðã³¿ (ÒÅÑ, ÃÅÑ, ÀÅÑ).

Ï’ÿòà ëàíêà – ïîñòà÷àííÿ åëåêòðîåíåðã³¿ (åëåêòðîìåðåæ³, âêëþ÷àþ÷è âèñî-
êîâîëüòí³ ë³í³¿ åëåêòðîïåðåäà÷³ òà íèçüêîâîëüòí³ ðîçïîä³ëüí³ åëåêòðîìåðåæ³, ïà-
ðî- ³ òåïëîïðîâîäè, òðóáîïðîâîäè ì³ñöåâèõ åíåðãîíîñ³¿â).

Øîñòà ëàíêà – ðîçïîä³ë, âèêîðèñòàííÿ òà ñïîæèâàííÿ åíåðãîíîñ³¿â (ïðîìèñ-
ëîâà åíåðãåòèêà, åíåðãåòèêà òðàíñïîðòó, åíåðãåòèêà ñ³ëüñüêîãî ãîñïîäàðñòâà, êîìó-
íàëüíà åíåðãåòèêà).

Íå âñ³ ç öèõ ëàíîê º îäíàêîâî êðèì³íîãåííèìè çà ìîæëèâ³ñòþ â÷èíåííÿ
âèñîêîïîñàäîâöÿìè êðèì³íàëüíèõ ïðàâîïîðóøåíü. Íàéá³ëüø êðèì³íàëüíî óðà-
æåíèìè ñåêòîðàìè ÏÅÊ º íàôòîãàçîâà, âóãëåâèäîáóâíà òà ïîñòà÷àííÿ åëåêòðî-
åíåðã³¿. Ïðè öüîìó ó ãàëóçåâîìó ðîçð³ç³ íàéá³ëüøå â³ä êîðóïö³¿ ïîòåðïàþòü ï³ä-
ïðèºìñòâà, ùî çàéìàþòüñÿ âèäîáóòêîì íàôòè ³ ãàçó, åëåêòðîåíåðãåòè÷í³ é àòîìí³
êîìïàí³¿.

Íèçüêà ïèòîìà âàãà ðîçñë³äóâàíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü ó ñôåð³
ÏÅÊ îáóìîâëþºòüñÿ ÿê ¿õ ëàòåíòí³ñòþ, êðóãîâîþ ïîðóêîþ, òàê ³ óäîñêîíàëåííÿì
ñïîñîá³â ¿õ ó÷èíåííÿ.

Äî îñíîâíèõ ôîðì çàâîëîä³ííÿ àêòèâàìè ï³äïðèºìñòâ ÏÅÊ, ó òîìó ÷èñë³
åëåêòðîåíåðãåòèêè, ó ïðîöåñ³ çä³éñíåííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ íàëåæàòü:
ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà ³ êîøò³â ï³äïðèºìñòâ ÏÅÊ àáî çàâîëîä³ííÿ íèìè
øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì (ñò. 191 ÊÊ Óêðà¿íè); çàïîä³ÿííÿ
ìàéíîâî¿ øêîäè øëÿõîì îáìàíó àáî çëîâæèâàííÿ äîâ³ðîþ (ñò. 192 ÊÊ Óêðà¿íè);
íåö³ëüîâå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â (ñò. 210 ÊÊ Óêðà¿íè); ï³äðîáëåííÿ
äîêóìåíò³â, ÿê³ ïîäàþòüñÿ äëÿ ïðîâåäåííÿ äåðæàâíî¿ ðåºñòðàö³¿ þðèäè÷íî¿ îñîáè
òà ô³çè÷íèõ îñ³á – ï³äïðèºìö³â (ñò. 205-1 ÊÊ Óêðà¿íè); óõèëåííÿ â³ä ñïëàòè
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ïîäàòê³â, çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â) (ñò. 212 ÊÊ Óêðà¿íè); øàõðàéñòâî
(ñò. 190 ÊÊ Óêðà¿íè); ëåãàë³çàö³ÿ (â³äìèâàííÿ) ìàéíà, îäåðæàíîãî çëî÷èííèì
øëÿõîì (ñò. 209 ÊÊ Óêðà¿íè). Ðîçïîâñþäæåíèìè â åëåêòðîåíåðãåòèö³ òàêîæ º
âèêðàäåííÿ åëåêòðè÷íî¿ åíåðã³¿ øëÿõîì ¿¿ ñàìîâ³ëüíîãî âèêîðèñòàííÿ (ñò. 188-1
ÊÊ Óêðà¿íè), óìèñíå ïîøêîäæåííÿ îá’ºêò³â åëåêòðîåíåðãåòèêè (ñò. 194-1 ÊÊ
Óêðà¿íè), ï³äðîáëåííÿ äîêóìåíò³â, ïå÷àòîê, øòàìï³â òà áëàíê³â, çáóò ÷è âèêîðè-
ñòàííÿ ï³äðîáëåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â (ñò. 358 ÊÊ Óêðà¿íè), çëîâæèâàí-
íÿ âëàäîþ àáî ñëóæáîâèì ñòàíîâèùåì (ñò. 364 ÊÊ Óêðà¿íè), ñëóæáîâå ï³äðîáëåííÿ
(ñò. 366 ÊÊ Óêðà¿íè).

Ïðè öüîìó íàéïîøèðåí³øèì çëî÷èíîì ó ñôåð³ åëåêòðîåíåðãåòèêè Óêðà¿íè
º ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà àáî çàâîëîä³ííÿ íèì øëÿõîì çëîâæèâàííÿ ñëóæ-
áîâèì ñòàíîâèùåì (ñò. 191 ÊÊ Óêðà¿íè): íà íüîãî ïðèïàäàº ïåðåâàæíà á³ëüø³ñòü
çàô³êñîâàíèõ ôàêò³â êîðóïö³éíî¿ ä³ÿëüíîñò³ âèííèõ îñ³á ó ö³é ñôåð³. Äðóãîþ çà
“ïîïóëÿðí³ñòþ” ñòàòòåþ º çëîâæèâàííÿ âëàäîþ àáî ñëóæáîâèì ñòàíîâèùåì
(ñò. 364 ÊÊ Óêðà¿íè).

Çîêðåìà, ñòð³ìêî ïîøèðþþòüñÿ â÷èíþâàí³ ó ö³é ñôåð³ òÿæê³ òà îñîáëèâî
òÿæê³ çëî÷èíè ïðîòè âëàñíîñò³, çîêðåìà çàâîëîä³ííÿ ìàéíîì øëÿõîì çëîâæèâàííÿ
ñëóæáîâèì ñòàíîâèùåì. Ñë³ä íàãîëîñèòè, ùî â÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðó-
øåíü – çàâîëîä³ííÿ ìàéíîì øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì, õà-
ðàêòåðíî ñàìå äëÿ ãàëóçåé åêîíîì³êè, ÿê³ çàéìàþòü ìîíîïîëüíå ñòàíîâèùå, äî
ÿêèõ íàëåæèòü åíåðãåòèêà.

Çâàæàþ÷è íà ð³çí³ îá’ºêòè áåçïîñåðåäíüîãî êðèì³íàëüíîãî âïëèâó ó ÏÅÊ,
çîêðåìà â åëåêòðîåíåðãåòèö³, ð³çíîñïðÿìîâàí³ñòü çëî÷èííèõ ïîñÿãàíü ùîäî ëàíîê
åêîíîì³÷íîãî ïðîöåñó ç âèðîáíèöòâà åíåðãîðåñóðñ³â, íåîäíàêîâ³ ñïîñîáè íåçàêîí-
íîãî çáàãà÷åííÿ òà ñïåöèô³êó êîíòèíãåíòó çëî÷èíö³â, ìîæíà ïîä³ëèòè ñòàòèñòè÷íèé
ìàñèâ äîñë³äæóâàíèõ çëî÷èí³â ó ö³é ñôåð³ íà òðè îñíîâí³ ãðóïè: âèêðàäåííÿ
ìàéíà òà îáëàäíàííÿ ï³äïðèºìñòâ ÏÅÊ; ïîñÿãàííÿ, ïîâ’ÿçàí³ ç ô³íàíñîâî-ãîñïî-
äàðñüêîþ ä³ÿëüí³ñòþ ó ÏÅÊ; ïîñÿãàííÿ, ïîâ’ÿçàí³ ç äåðæàâíèì óïðàâë³ííÿì ó
ÏÅÊ.

Òàêèìè êðèì³íàëüíèìè ïðàâîïîðóøåííÿìè çàâäàþòüñÿ ³ñòîòí³ ìàòåð³àëüí³
çáèòêè ï³äïðèºìñòâàì åíåðãåòè÷íîãî ñåêòîðó åêîíîì³êè òà äåðæàâ³, ÷èì çíèæóºòüñÿ
ð³âåíü íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè: ó 2016 ð. âñòàíîâëåíà ñóìà ìàòåð³àëüíèõ
çáèòê³â ó ðîçãëÿäóâàíèõ êðèì³íàëüíèõ ïðîâàäæåííÿõ, ðîçñë³äóâàííÿ çà ÿêèìè
çàê³í÷åí³, ñêëàäàëà 29 ìëí 932,99 òèñ. ãðí; 2017 ð. – 10 ìëí 154,84 òèñ. ãðí;
2018 ð.– 12 ìëí 885,87 òèñ. ãðí; 2019 ð. – 14 ìëí 125,62 òèñ. ãðí; 2020 ð. – 639 ìëí
132 òèñ. ãðí.

Ó ö³ëîìó, äî îá’ºêò³â, äå ìîæóòü áóòè â÷èíåí³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ
â åëåêòðîåíåðãåòèö³, íàëåæàòü: ï³äïðèºìñòâà åëåêòðîåíåðãåòèêè, çîêðåìà òåïëîâ³,
àòîìí³, ã³äðî- òà ³íø³ åëåêòðîñòàíö³¿; åëåêòðè÷í³ ìåðåæ³, ñàìîñò³éí³ åëåêòðîìåðåæ³
(ë³í³¿ åëåêòðîïåðåäà÷ ³ åëåêòðîï³äñòàíö³¿ ðàéîííèõ åíåðãîñèñòåì, ³íø³ åëåêòðî-
ìåðåæ³, ùî çíàõîäÿòüñÿ íà ñàìîñò³éíîìó áàëàíñ³); îðãàíè òà ï³äðîçä³ëè äåðæàâíèõ
îðãàí³â, ùî çä³éñíþþòü íàãëÿä òà êîíòðîëü â åëåêòðîåíåðãåòèö³.

Îòæå, îñíîâí³ íàïðÿìè áîðîòüáè ç³ çëî÷èíí³ñòþ ³ êîðóïö³ºþ â åëåêòðîåíåð-
ãåòèö³ Óêðà¿íè ïðîëÿãàþòü ÷åðåç åêîíîì³÷íó ïëîùèíó, à òîìó ïðàö³âíèêè Äåïàð-
òàìåíòó ñòðàòåã³÷íèõ ðîçñë³äóâàíü Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ïîòðåáóþòü
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íàóêîâî-ïðàêòè÷íèõ ìàòåð³àë³â, ìåòîäèê ùîäî âèÿâëåííÿ íîâèõ ñïîñîá³â ó÷èíåííÿ
êîðóïö³éíèõ ïðàâîïîðóøåíü, íàóêîâî-ïðàêòè÷íèõ ðîçðîáîê ùîäî òàêòèêè äîñóäî-
âîãî ðîçñë³äóâàííÿ ó íàéá³ëüø êðèì³íîãåííèõ ãàëóçÿõ ïðîìèñëîâîñò³ (çîêðåìà,
åíåðãåòèö³).

Òîòàëüíà êîðóïö³ÿ íà äåðæàâíèõ ï³äïðèºìñòâàõ ÏÅÊ Óêðà¿íè, ó òîìó ÷èñë³
â åëåêòðîåíåðãåòèö³, º âêðàé äåñòðóêòèâíîþ äëÿ åêîíîì³÷íî¿ áåçïåêè äåðæàâè,
îñê³ëüêè êðèì³íàë³çàö³ÿ ïàëèâíî-åíåðãåòè÷íî¿ ñôåðè íàö³îíàëüíî¿ åêîíîì³êè
â³ä÷óòíî âïëèâàº ³ íà ³íø³ ãàëóç³ åêîíîì³êè òà ïîäàëüøîãî ðîçâèòêó ñóñï³ëüíèõ
ïðàâîâ³äíîñèí. Âèñîêà ëàòåíòí³ñòü çëî÷èííèõ ä³é ñóá’ºêò³â, ÿê³ çíàõîäÿòüñÿ â
êåð³âíèõ ñòðóêòóðàõ ï³äïðèºìñòâ ÏÅÊ, óñêëàäíþº âèÿâëåííÿ, ðîçêðèòòÿ ³ ðîçñë³-
äóâàííÿ ôàêò³â çàâîëîä³ííÿ ìàéíîì, êîøòàìè òàêèõ äåðæàâíèõ ï³äïðèºìñòâ
øëÿõîì çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì. Äëÿ ðîçðîáëåííÿ ä³ºâèõ ìåõàí³çì³â
ïðîòèä³¿ öèì êðèì³íàëüíèì ïðàâîïîðóøåííÿì ï³ä ÷àñ ïðîâåäåííÿ îïåðàòèâíî-
ðîçøóêîâèõ çàõîä³â òà ñë³ä÷èõ ä³é, ç-ïîì³æ ³íøîãî, íåîáõ³äíî êîìïëåêñíî äîñë³äèòè
âèäè òà ñïîñîáè â÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü ó ñôåð³ åëåêòðîåíåðãåòèêè.
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SHADING AND CRIMINALIZATION OF THE ENERGY SECTOR
IN THE PRODUCTION, SUPPLY AND SALE OF ELECTRICITY

The article identifies the main areas of the energy industry in the production,
supply and sale of electricity, closely related to the shadow phenomena and criminal
manifestations. At the outset, the author notes that the state-established regulatory
framework for the functioning of the electricity market provides ample room for
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manipulation, abuse and cross-subsidization and does not comply with EU rules. Due
to the low level of state control, as well as the slow and non-tranparent development
of market relations in the fuel and energy complex (FEC), the use of “shadow”
schemes by oligarchic groups has become widespread.

The main emphasis in the article is on the consideration of a number of forms
of seizure of assets of fuel and energy enterprises, including electricity, in the process
of carrying out economic activities by these enterprises. In the course of the research,
the author found that serious and especially serious crimes committed against property,
including the seizure of property through abuse of office, are rapidly spreading in this
area. Taking into account the methods of illicit enrichment and the specifics of the
contingent of criminals in the energy sector, the author divides the statistical array of
crimes studied in this area into three main groups: theft of property and equipment
of fuel and energy enterprises; encroachments related to financial and economic
activities in the fuel and energy sector; encroachments related to public administration
in the fuel and energy sector.

The article also summarizes a number of factors that complicate the detection
and investigation of criminal offenses committed by high-ranking officials in the
power industry. Established, that the measures taken by law enforcement agencies to
combat crimes in the fuel and energy sector were insufficient to actually stabilize the
criminogenic situation. The author concludes that the study of the most common
ways of abuse of office in the fuel and energy sector allows determines the areas of
involvement of law enforcement forces and funds in the process of operational
maintenance of fuel and energy facilities, in particular electricity.

At the end of the article argues the need to develop for employees of the
Department of Strategic Investigations of the National Police of Ukraine scientific
and practical materials, methods of identifying new ways of committing corruption
offenses, scientific and practical developments on pre-trial investigation tactics in the
most criminogenic industries (including energy).

Keywords: fuel and energy complex, electric power industry, “green” energy,
corruption, electricity market, alternative energy sources.
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Ñâ³ð³í Ìèêîëà Îëåêñàíäðîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê,

ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,
ãîëîâíèé íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè,

 ì. Êè¿â, Óêðà¿íà,
ORCID ID 0000-0002-9443-7566

ÂÈÊÎÐÈÑÒÀÍÍß Ì²ÆÍÀÐÎÄÍÎÃÎ ÄÎÑÂ²ÄÓ
Ó ÇÀÏÎÁ²ÃÀÍÍ² Â ÓÊÐÀ¯Í² ÍÅÇÀÊÎÍÍÎÌÓ ÎÁ²ÃÓ

ÂÎÃÍÅÏÀËÜÍÎ¯ ÇÁÐÎ¯ ÒÀ ÁÎªÏÐÈÏÀÑ²Â

Ó ñòàòò³ ðîçãëÿíóòî øëÿõè âäîñêîíàëåííÿ çàïîá³ãàííÿ â Óêðà¿í³ íåçàêîííîìó
îá³ãó âîãíåïàëüíî¿ çáðî¿ òà âèêîðèñòàííÿ ç ö³ºþ ìåòîþ â³äïîâ³äíîãî ì³æíàðîäíîãî
äîñâ³äó, çä³éñíåíî àíàë³ç îñíîâíèõ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â ó ö³é ñôåð³,
âèçíà÷åíî ìîæëèâîñò³ âèêîðèñòàííÿ ïîçèòèâíîãî ì³æíàðîäíîãî äîñâ³äó ï³äðîç-
ä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè â çàïîá³ãàíí³ òà ïðîòèä³¿ çëî÷èíàì, ïîâ’ÿçàíèì
³ç íåçàêîííèì îá³ãîì âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äî íå¿. Êð³ì òîãî, çðîáëåíî
âèñíîâîê, ùî âàæëèâà ðîëü ó çàïîá³ãàíí³ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ ìàº
áóòè â³äâåäåíà íàóêîâ³é ä³ÿëüíîñò³.

Êëþ÷îâ³ ñëîâà: çàïîá³ãàííÿ çëî÷èíàì, íåçàêîííèé îá³ã âîãíåïàëüíî¿ çáðî¿
òà áîéîâèõ ïðèïàñ³â, ì³æíàðîäíèé äîñâ³ä, ì³æíàðîäíå ñï³âðîá³òíèöòâî.

ªâðîïåéñüêèé øëÿõ ïîäàëüøîãî ðîçâèòêó, îáðàíèé óêðà¿íñüêèì ñóñï³ëüñò-
âîì, ïîòðåáóº çä³éñíåííÿ äåðæàâîþ ïîñë³äîâíèõ òà ö³ëåñïðÿìîâàíèõ êðîê³â çà
íàïðÿìîì ñòâîðåííÿ çàêîíîäàâ÷î¿ áàçè, ùî äîçâîëèòü åôåêòèâíî ïðîòèä³ÿòè é
çà-ïîá³ãàòè çëî÷èííîñò³. Ó ñâîþ ÷åðãó, âàãîìîþ çàãðîçîþ ïîñòóïàëüíîìó ðîçâèòêó
ñóñï³ëüíèõ â³äíîñèí â Óêðà¿í³ º ³íòåíñèâí³ñòü òà íåáåçïå÷í³ñòü ïðîòèïðàâíèõ
ïîñÿãàíü êðèì³íàëüíîãî õàðàêòåðó, ÿê³ â÷èíÿþòüñÿ ³ç çàñòîñóâàííÿì âîãíåïàëüíî¿
çáðî¿, à îòæå, ñòâîðþþòü âèñîêó ñóñï³ëüíó íàïðóãó, òîìó ùî íàñë³äêàìè â÷èíåííÿ
òàêèõ ïðîòèïðàâíèõ ä³ÿíü íåð³äêî º ñïðè÷èíåííÿ íåïîïðàâíî¿ øêîäè æèòòþ òà
çäîðîâ’þ ãðîìàäÿí, îòðèìàííÿ íèìè ò³ëåñíèõ óøêîäæåíü òà êàë³öòâà, çàãèáåëü
ëþäåé òîùî.

Ñòàòèñòè÷í³ äàí³ Îô³ñó Ãåíåðàëüíîãî ïðîêóðîðà ñâ³ä÷àòü, ùî óïðîäîâæ
2017–2020 ðð. â Óêðà¿í³ çàðåºñòðîâàíî áëèçüêî 30 òèñ. çëî÷èí³â, ïîâ’ÿçàíèõ ³ç
íåçàêîííèì îá³ãîì âîãíåïàëüíî¿ çáðî¿ (ñò. ñò. 262, 263, 2631 ÊÊ Óêðà¿íè). Ïðè
öüîìó, çà 10 ì³ñÿö³â 2021 ðîêó ñêîºíî âæå 4 049 òàêèõ êðèì³íàëüíèõ ïðàâîïî-
ðóøåíü, à ³ç çàñòîñóâàííÿì çáðî¿ òà áîºïðèïàñ³â – 636 [1]. Âîäíî÷àñ çàïîá³ãàííÿ
òàêèì çëî÷èíàì çàëèøàºòüñÿ ìàëîåôåêòèâíèì, ùî, çîêðåìà, ïîâ’ÿçàíî ç: àðõà¿÷í³ñòþ
÷èííîãî çàêîíîäàâ÷îãî òà íîðìàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ îá³ãó âîãíåïàëüíî¿
çáðî¿; íåäîë³êàìè êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó; ïðîðàõóíêàìè â îðãàí³çàö³¿
é òàêòèö³ çàïîá³ãàííÿ çëî÷èíàì ö³º¿ êàòåãîð³¿, à òàêîæ ó çàáåçïå÷åíí³ ñâîº÷àñíîãî
âèÿâëåííÿ òà âèëó÷åííÿ âîãíåïàëüíî¿ çáðî¿, áîºïðèïàñ³â ³ç íåçàêîííîãî îá³ãó;
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â³äñóòí³ñòþ ñó÷àñíîãî íàóêîâî-ìåòîäè÷íîãî çàáåçïå÷åííÿ äëÿ âèÿâëåííÿ, çàïî-
á³ãàííÿ òà åôåêòèâíîãî äîñóäîâîãî ðîçñë³äóâàííÿ òàêèõ çëî÷èí³â òîùî.

Ñâ³òîâèé äîñâ³ä ñâ³ä÷èòü, ùî åôåêòèâíà ïðîòèä³ÿ òà çàïîá³ãàííÿ íåçàêîííîìó
îá³ãó âîãíåïàëüíî¿ çáðî¿ íà ñüîãîäí³ ìîæëèâ³ ëèøå çà óìîâè ì³æíàðîäíî¿ ñï³âïðàö³
ç öèõ ïèòàíü. Çâàæàþ÷è íà öå, ó ìåæàõ âèêîíàííÿ Óãîäè ïðî àñîö³àö³þ Óêðà¿íà
âçÿëà íà ñåáå çîáîâ’ÿçàííÿ ñï³âïðàöþâàòè ó ñôåð³ áîðîòüáè ç îðãàí³çîâàíîþ çëî-
÷èíí³ñòþ, çîêðåìà, çàïîá³ãàòè íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿.

Âðàõîâóþ÷è çàçíà÷åíå, ìåòîþ íàøîãî äîñë³äæåííÿ º âèçíà÷åííÿ â ñó÷àñíèõ
óìîâàõ ìîæëèâîñòåé, øëÿõ³â òà íàïðÿì³â âèêîðèñòàííÿ ì³æíàðîäíîãî äîñâ³äó ó
çàïîá³ãàíí³ â Óêðà¿í³ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿.

Ïðîáëåìè çàïîá³ãàííÿ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ óâ³éøëè äî
êîëà äîñë³äæåíü òàêèõ â³ò÷èçíÿíèõ òà çàðóá³æíèõ ó÷åíèõ, ÿê Þ.Ì. Àíòîíÿí,
Î.Ì. Áàíäóðêà, Â.Â. Ãîë³íà, Ì.Ñ. Ãð³íáåðã, ².Ì. Äàíüøèí, Â.Ï. ªìåëüÿíîâ,
Ï.Ñ. Ìàòèøåâñüêèé, Â.Î. Íàâðîöüêèé, À.Â. Ñàâ÷åíêî òà ³í. Ðàçîì ç òèì, ñó÷àñíà
êðèì³íîãåííà ñèòóàö³ÿ â Óêðà¿í³, ùî ïîã³ðøóºòüñÿ çà ðàõóíîê ïîøèðåííÿ íåçà-
êîííîãî âèêîðèñòàííÿ âîãíåïàëüíî¿ çáðî¿, íåäîñêîíàë³ñòü çàêîíîäàâ÷îãî ðåãóëþ-
âàííÿ îá³ãó çáðî¿ òà íåîáõ³äí³ñòü âäîñêîíàëåííÿ çàïîá³ãàííÿ ¿¿ íåçàêîííîãî îá³ãó,
ïîòðåáóþòü ïîøóêó øëÿõ³â ðîçâ’ÿçàííÿ öèõ ïðîáëåì.

Ì³æíàðîäíå ñï³âòîâàðèñòâî ïðèä³ëÿº ÷èìàëî óâàãè âèðîáëåííþ ïðàâîâèõ
ïðèíöèï³â ïðîòèä³¿ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äî íå¿.
Ïåðåäóñ³ì öå ñòâîðåííÿ ì³æíàðîäíèõ çàñàä êðèì³íàë³çàö³¿ òàêèõ ïðîòèïðàâíèõ
ïîñÿãàíü. Ó ì³æíàðîäíî-ïðàâîâèõ àêòàõ (áëèçüêî 20 êîíâåíö³é òà ðåã³îíàëüíèõ
óãîä, ùî ðàòèô³êîâàí³ îêðåìèìè äåðæàâàìè, äîêóìåíòè ì³æíàðîäíèõ îðãàí³çàö³é
òîùî) îñîáëèâà óâàãà ïðèä³ëÿºòüñÿ ïðîáëåìàì âèðîáíèöòâà é íåçàêîííîãî îá³ãó
âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äî íå¿, ¿õ ðîçêðàäàííþ, ðîçïîâñþäæåííþ
òîùî.

Ç ìåòîþ âèçíà÷åííÿ øëÿõ³â òà íàïðÿì³â ðîçáóäîâè â³ò÷èçíÿíîãî çàêîíîäàâ-
ñòâà ùîäî ðåãóëþâàííÿ îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â, à òàêîæ óäîñêîíà-
ëåííÿ ìåõàí³çì³â çàïîá³ãàííÿ êðèì³íàëüíèì ïðàâîïîðóøåííÿì ó ö³é ñôåð³,
âáà÷àºòüñÿ äîö³ëüíèì çä³éñíèòè àíàë³ç îñíîâíèõ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â
³ç çàçíà÷åíèõ ïðîáëåì.

Äî îñíîâíèõ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â, ùî ðåãóëþþòü ñôåðó ïðîòèä³¿
çëî÷èííîñò³ òà íåçàêîííîìó îá³ãó çáðî¿, íàëåæàòü ïðèéíÿò³ ÎÎÍ:

Êîíâåíö³ÿ ÎÎÍ ïðîòè òðàíñíàö³îíàëüíî¿ îðãàí³çîâàíî¿ çëî÷èííîñò³, ïðèéíÿòà
ðåçîëþö³ºþ 55/25 Ãåíåðàëüíî¿ Àñàìáëå¿ â³ä 15 ëèñòîïàäà 2000 ðîêó (ì. Íüþ-
Éîðê) [2]. Ó äîêóìåíò³ íàäàí³ âèçíà÷åííÿ òàêèõ ïðàâîâèõ êàòåãîð³é, ÿê “îðãàí³çî-
âàíà çëî÷èííà ãðóïà” òà “êîíòðîëüîâàíà ïîñòàâêà”, ðîçìåæîâàíî ïîíÿòòÿ “íåçàêîí-
íèé îá³ã” òà “íåçàêîííå âèãîòîâëåííÿ çáðî¿” òîùî.

Îäíèì ³ç äîäàòê³â äî ö³º¿ Êîíâåíö³¿ º Ïðîòîêîë ïðîòè íåçàêîííîãî âèãîòîâ-
ëåííÿ òà îá³ãó âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à òàêîæ
áîºïðèïàñ³â äî íå¿, çàòâåðäæåíèé Ðåçîëþö³ºþ 55/255 Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ
â³ä 31.05.2001 (äàë³ – Ïðîòîêîë ÎÎÍ (À/Res/55/255)) [3]. Öåé äîêóìåíò ïîêëè-
êàíèé ñïðèÿòè ñòâîðåííþ íà ì³æíàðîäíîìó ð³âí³ êîìïëåêñíî¿ ñèñòåìè êîíòðîëþ
çà âèãîòîâëåííÿì òà ïåðåì³ùåííÿì âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³
êîìïîíåíò³â òà áîºïðèïàñ³â äî íå¿, à òàêîæ íà çì³öíåííÿ ñï³âðîá³òíèöòâà ì³æ
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äåðæàâàìè ó ö³é ñôåð³; âèçíà÷àº êîìïëåêñ ïðàâîâèõ, îðãàí³çàö³éíèõ òà ³íøèõ
çàõîä³â ãëîáàëüíîãî, ðåã³îíàëüíîãî é íàö³îíàëüíîãî ð³âí³â.

Ïðîãðàìà ä³é ³ç çàïîá³ãàííÿ ³ âèêîð³íþâàííÿ íåçàêîííî¿ òîðã³âë³ ñòð³ëåöüêîþ
çáðîºþ ³ ëåãêèìè îçáðîºííÿìè ó âñ³õ ¿¿ àñïåêòàõ ³ áîðîòüá³ ç íåþ â³ä 20.07.2001
(A/CONF.192/15) (SALW). Ïðîãðàìà ïåðåäáà÷àº ïðîâåäåííÿ çàõîä³â íà
íàö³îíàëüíîìó, ðåã³îíàëüíîìó ³ ãëîáàëüíîìó ð³âíÿõ ç ìåòîþ ñâîº÷àñíîãî âèÿâëåííÿ
³ â³äñòåæåííÿ íåçàêîííî¿ ñòð³ëåöüêî¿ çáðî¿ ³ ëåãêîãî îçáðîºííÿ [4].

Äîãîâ³ð ÎÎÍ ïðî òîðã³âëþ çáðîºþ, ñõâàëåíèé á³ëüø³ñòþ ãîëîñ³â íà Ãåíå-
ðàëüí³é Àñàìáëå¿ (R - A/RES/67/234) 2 êâ³òíÿ 2013 ðîêó. Öåé äîêóìåíò ñòàâ
â³äêðèòèì äëÿ ï³äïèñàííÿ 3 ëèïíÿ 2013 ðîêó. Çà ïðèéíÿòòÿ äîãîâîðó ïðîãîëîñóâàëè
154 ç³ 193 äåðæàâ-÷ëåí³â ÎÎÍ, ïðîòè âèñëîâèëèñÿ òðè (²ðàí, Ñèð³ÿ ³ ÊÍÄÐ),
óòðèìàëèñÿ 23 êðà¿íè (ó ò. ÷. Êèòàé ³ ÐÔ). Â³äïîâ³äíî äî óõâàëåíî¿ ðåçîëþö³¿
Ãåíåðàëüíà Àñàìáëåÿ ÎÎÍ çàêëèêàëà âñ³ äåðæàâè ðîçãëÿíóòè ìîæëèâ³ñòü ï³äïè-
ñàííÿ äîãîâîðó òà ïîäàëüøîãî âõîäæåííÿ â ÷èñëî éîãî ó÷àñíèê³â, çã³äíî ç ¿õí³ìè
êîíñòèòóö³éíèìè ïðîöåäóðàìè. Äëÿ íàáóòòÿ ÷èííîñò³ äîãîâîðó ïîòð³áíà áóëà
éîãî ðàòèô³êàö³ÿ íå ìåíø í³æ 50 êðà¿íàìè. Ñòàíîì íà ñåðïåíü 2020 ðîêó 109
äåðæàâ ðàòèô³êóâàëè àáî ïðèºäíàëèñÿ äî Äîãîâîðó, ó òîìó ÷èñë³ ø³ñòü ³ç äåñÿòè
íàéá³ëüøèõ ó ñâ³ò³ âèðîáíèê³â çáðî¿ (Ôðàíö³ÿ, Í³ìå÷÷èíà, ²ñïàí³ÿ, Êèòàé, Âå-
ëèêîáðèòàí³ÿ òà ²òàë³ÿ). Óêðà¿íîþ Äîãîâ³ð ï³äïèñàíî 23 âåðåñíÿ 2014 ðîêó â
Íüþ-Éîðêó. Ï³ä êîíòðîëü Äîãîâîðó ïîòðàïèëè óñ³ âèäè çâè÷àéíèõ îçáðîºíü,
âêëþ÷àþ÷è ñòð³ëåöüêó çáðîþ òà ëåãê³ îçáðîºííÿ. Îá’ºêòîì äîãîâîðó º: âñòàíîâëåííÿ
ìàêñèìàëüíî ìîæëèâèõ çàãàëüíèõ ì³æíàðîäíèõ ñòàíäàðò³â ðåãóëþâàííÿ
ì³æíàðîäíî¿ òîðã³âë³ çâè÷àéíèìè îçáðîºííÿìè; çàïîá³ãàííÿ ³ âèêîð³íåííÿ íåçà-
êîííî¿ òîðã³âë³ çâè÷àéíèìè îçáðîºííÿìè òà ¿õ äèâåðñ³¿. Ó Äîãîâîð³ òàêîæ çàçíà-
÷àºòüñÿ, ùî â³í ðåãóëþº åêñïîðò, ³ìïîðò, òðàíçèò òà áðîêåðñüêó ä³ÿëüí³ñòü ó ñôå-
ð³ ì³æíàðîäíî¿ òîðã³âë³ çáðîºþ. Â³äïîâ³äíî äî Äîãîâîðó äåðæàâè-ó÷àñíèö³ çîáîâ’ÿ-
çóþòüñÿ ñòâîðèòè ³ âèêîðèñòîâóâàòè íàö³îíàëüíó ñèñòåìó êîíòðîëþ çà ïåðåäà÷åþ
çáðî¿, âñòàíîâèòè êîíòàêòíèé ïóíêò äëÿ îáì³íó ³íôîðìàö³ºþ òîùî [5].

Òèïîâèé çàêîí ÎÎÍ ïðî áîðîòüáó ç íåçàêîííèì âèãîòîâëåííÿì òà îá³ãîì
âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí òà êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî
íå¿, ðîçðîáëåíèé Óïðàâë³ííÿì ÎÎÍ ç íàðêîòèê³â ³ çëî÷èííîñò³ (ÓÍÇ ÎÎÍ) ç
ìåòîþ íàäàííÿ äåðæàâàì äîïîìîãè ó çä³éñíåíí³ ïðàâîâîãî ðåæèìó, ùî â³äïîâ³äàº
ïîëîæåííÿì Ïðîòîêîëó ÎÎÍ (À/Res/55/255) òà îïðèëþäíåíèé ÎÎÍ ó ÷åðâí³
2012 ðîêó. Ó ïîäàëüøîìó çà ³í³ö³àòèâè ÓÍÇ ÎÎÍ Òèïîâèé çàêîí áóâ ïåðåãëÿíóòèé
çà ó÷àñò³ ì³æíàðîäíèõ åêñïåðò³â, ï³ñëÿ ÷îãî ó 2015 ðîö³ ÎÎÍ çàòâåðäèëî íîâèé,
ïåðåðîáëåíèé äîêóìåíò ç ò³ºþ æ íàçâîþ [6].

Òèïîâèé çàêîí íàñàìïåðåä º îð³ºíòèðîì äëÿ äåðæàâ íà øëÿõó çì³öíåííÿ
âíóòð³øíüîãî çàêîíîäàâñòâà é ïðàêòè÷íî¿ ä³ÿëüíîñò³ ùîäî êîíòðîëþ çà âîãíåïàëü-
íîþ çáðîºþ â³äïîâ³äíî äî Ïðîòîêîëó ÎÎÍ (À/Res/55/255) òà ³íøèõ ðåã³îíàëüíèõ
³ ì³æíàðîäíèõ äîêóìåíò³â. Âîäíî÷àñ ïîëîæåííÿ Òèïîâîãî çàêîíó íå º âè÷åðïíèì
³íñòðóìåíòîì äëÿ êîíòðîëþ çà âîãíåïàëüíîþ çáðîºþ òà íå ì³ñòÿòü îáîâ’ÿçêîâèõ
ðåêîìåíäîâàíèõ ôîðìóëþâàíü äëÿ ³íøèõ çàêîíîäàâ÷èõ àêò³â äåðæàâ [6].

Âàññåíààðñüêà äîìîâëåí³ñòü ùîäî êîíòðîëþ çà åêñïîðòîì çâè÷àéíèõ îçáðîºíü
òà òîâàð³â ³ òåõíîëîã³é ïîäâ³éíîãî âèêîðèñòàííÿ â³ä 1 ëèïíÿ 1996 ðîêó. Ìåòîþ
ö³º¿ äîìîâëåíîñò³ º ïîñèëåííÿ ì³æíàðîäíîãî ñï³âðîá³òíèöòâà, ñïðÿìîâàíîãî íà
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çàïîá³ãàííÿ ïðèäáàííþ îçáðîºíü òà òîâàð³â ïîäâ³éíîãî âèêîðèñòàííÿ äëÿ â³éñü-
êîâèõ ö³ëåé ó ðàç³, ÿêùî ñèòóàö³ÿ â ðåã³îí³ àáî ïîâåä³íêà äåðæàâè º ÷è ñòàº ïðè-
÷èíîþ ñåðéîçíîãî çàíåïîêîºííÿ Äåðæàâ-ó÷àñíèöü. Îñíîâîþ äîêóìåíòà º â³äïîâ³äí³
êîíòðîëüí³ ñïèñêè òîâàð³â â³éñüêîâîãî ïðèçíà÷åííÿ (çâè÷àéí³ îçáðîºííÿ, áîºïðè-
ïàñè, âèáóõîâ³ ðå÷îâèíè, â³éñüêîâà òåõí³êà òîùî) òà òîâàð³â ïîäâ³éíîãî âèêîðè-
ñòàííÿ (òîâàðè, ùî ìîæóòü áóòè âèêîðèñòàí³ äëÿ ñòâîðåííÿ çâè÷àéíèõ îçáðîºíü –
ìàòåð³àëè, îáëàäíàííÿ, ïðîãðàìíå çàáåçïå÷åííÿ, òåõíîëîã³¿ òîùî) [7].

Îêð³ì óí³âåðñàëüíèõ äîêóìåíò³â ó ñôåð³ çàïîá³ãàííÿ íåçàêîííîìó îá³ãó
âîãíåïàëüíî¿ çáðî¿, ÿêèìè º êîíâåíö³¿ ÎÎÍ, äî ìåõàí³çìó ì³æíàðîäíî-ïðàâîâîãî
ñï³âðîá³òíèöòâà ó ñôåð³ êîíòðîëþ çà îá³ãîì âîãíåïàëüíî¿ çáðî¿ ñë³ä â³äíåñòè òà-
êîæ ³ ºâðîïåéñüê³ êîíâåíö³¿ òà ðåã³îíàëüí³ óãîäè, çîêðåìà:

ªâðîïåéñüêó Êîíâåíö³þ ïðî êîíòðîëü çà ïðèäáàííÿì òà çáåð³ãàííÿì âîãíå-
ïàëüíî¿ çáðî¿ ïðèâàòíèìè îñîáàìè (Ñòðàñáóðã, 28.06.1978), ãîëîâíèì ïðèçíà÷åííÿì
ÿêî¿ º çàïîá³ãàííÿ âèïàäêàì áåçêîíòðîëüíîãî ïðèäáàííÿ âîãíåïàëüíî¿ çáðî¿
ïðèâàòíèìè îñîáàìè çà êîðäîíîì, ¿¿ ïåðåì³ùåííÿ òà âèêîðèñòàííÿ ç³ çëî÷èííîþ
ìåòîþ. Ó äîäàòêó 1 äî ö³º¿ Êîíâåíö³¿ âèçíà÷åíå ïîíÿòòÿ “âîãíåïàëüíà çáðîÿ”, ï³ä
ÿêèì ïðîïîíóºòüñÿ ðîçóì³òè áóäü-ÿêèé ïðåäìåò, ùî: ïðèçíà÷åíèé àáî ïðèñòî-
ñîâàíèé äëÿ çàñòîñóâàííÿ â ÿêîñò³ çáðî¿, ç ÿêîãî çà äîïîìîãîþ âèáóõîâîãî, ãàçîâîãî
àáî ïîâ³òðÿíîãî òà áóäü-ÿêèõ ³íøèõ ñïîñîá³â ìåòàííÿ ìîæëèâî âèïóñòèòè çàðÿä
äðîáó, êóëþ àáî ³íø³ áîºïðèïàñè, çàðÿä òîêñè÷íîãî ãàçó, çàðÿä ð³äèíè, àáî ³íøî¿
ðå÷îâèíè (ó òîìó ÷èñë³ – àâòîìàòè÷íà çáðîÿ; äîâãîñòâîëüíà çáðîÿ; êîðîòêîñòâîëüíà
çáðîÿ; çáðîÿ ç³ ñòð³ëÿþ÷èì ìåõàí³çìîì ò³ëüêè ïðóæèííîãî òèïó; çáðîÿ àáî
ïðèñòðî¿, êîòð³ çàãðîæóþòü æèòòþ ÷è çäîðîâ’þ ëþäåé øëÿõîì âïëèâó íà íèõ
çàðÿäîì ïàðàë³òè÷íèõ àáî ïîäðàçëèâèõ ðå÷îâèí òîùî). Êð³ì òîãî, äî âîãíåïàëüíî¿
çáðî¿ Êîíâåíö³ºþ â³äíåñåí³: óäàðíèé ìåõàí³çì, ïàòðîííèê, ñòâîë áóäü-ÿêîãî
ïðåäìåòà; áóäü-ÿê³ áîºïðèïàñè, çàðÿäè òà ðå÷îâèíè, ñïåö³àëüíî ïðèçíà÷åí³ äëÿ
âîãíåïàëüíî¿ çáðî¿; îïòè÷í³ ïðèö³ëè ç³ ñâ³òëîâèì ïðîìåíåì, àáî îïòè÷í³ ïðèö³ëè
ç åëåêòðîííèì ñâ³òëîâèì çá³ëüøåííÿì àáî ³íôðà÷åðâîíèì ïðèñòðîºì, ãëóøíèê,
ïðèçíà÷åí³ äëÿ óñòàíîâêè íà âîãíåïàëüí³é çáðî¿; áóäü-ÿêà ãðàíàòà, áîìáà àáî
³íø³ áîºïðèïàñè, îñíàùåí³ âèáóõîâèì àáî çàïàëþâàëüíèì ïðèñòðîºì. Íàâåäåí³ â
Êîíâåíö³¿ ïðåäìåòè, ÿê³ ñë³ä ââàæàòè âîãíåïàëüíîþ çáðîºþ, ìàþòü ñóòòºâå çíà÷åííÿ
íå ò³ëüêè äëÿ êîíòðîëþ çà ïðèäáàííÿì òà çáåð³ãàííÿì âîãíåïàëüíî¿, à é ãàçîâî¿
òà ïíåâìàòè÷íî¿ çáðî¿, áîºïðèïàñàìè äî íèõ, à òàêîæ îñíîâíèìè ÷àñòèíàìè çáðî¿,
ùî çíàõîäèòüñÿ â öèâ³ëüíîìó îá³ãó [8];

Êîíâåíö³þ ïðî âçàºìíå âèçíàííÿ âèïðîáóâàëüíîãî òàâðà ðó÷íî¿ âîãíåïàëüíî¿
çáðî¿ (ì. Áðþññåëü 01.07.1969), ÿêîþ ñòâîðåíî ì³æíàðîäíó ñåðòèô³êàö³þ ðó÷íî¿
âîãíåïàëüíî¿ çáðî¿. Êîíâåíö³ÿ áóëà ïðèéíÿòà êðà¿íàìè-âèðîáíèêàìè ñòð³ëåöüêî¿
çáðî¿ (ÔÐÍ, Àâñòð³¿, Áåëüã³¿, ²ñïàí³¿, Ôðàíö³¿, ²òàë³¿, ×åõîñëîâàöüêî¿ ÑÐ òà Ðåñ-
ïóáë³êè ×èë³) ç ìåòîþ âñòàíîâëåííÿ ºäèíèõ ïðàâèë äëÿ âçàºìíîãî âèçíàííÿ
îô³ö³éíèõ âèïðîáóâàëüíèõ êëåéì ðó÷íî¿ âîãíåïàëüíî¿ çáðî¿. Êîíâåíö³ºþ ïåðåä-
áà÷åí³ âèìîãè ùîäî áåçïåêè çáðî¿, ÿê³ ïîøèðþþòüñÿ íà çàêîíè êðà¿í-ó÷àñíèöü,
¿õ çáðîÿðí³ ñòàíäàðòè, âèïðîáóâàëüíó áàçó òà ïðàâèëà ñåðòèô³êàö³¿ ³ º îáîâ’ÿçêîâèìè
äëÿ öèõ êðà¿í òà êðà¿í, ÿê³ òîðãóþòü ç íèìè [9];

Äèðåêòèâó Ðàäè â³ä 18 ÷åðâíÿ 1991 ðîêó ïðî êîíòðîëü çà ïðèäáàííÿì çáðî¿
³ âîëîä³ííÿì çáðîºþ (91/477/ªÅÑ) ó ðåäàêö³¿ â³ä 13 ÷åðâíÿ 2017 ðîêó [10]. Äèðåêòèâà
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ñïðÿìîâàíà íà ãàðìîí³çàö³þ â³äïîâ³äíîãî çàêîíîäàâñòâà òà ïåðåäáà÷àº, ùî âîãíå-
ïàëüíà çáðîÿ àáî áóäü-ÿêà ¿¿ îñíîâíà ÷àñòèíà, âèãîòîâëåí³ àáî ³ìïîðòîâàí³ äî
Ñîþçó 14 âåðåñíÿ 2018 ðîêó àáî ï³ñëÿ ö³º¿ äàòè òà ââåäåí³ â îá³ã íà ðèíêó, ìàþòü
áóòè çàáåçïå÷åí³ óí³êàëüíèì ìàðêóâàííÿì òà çàðåºñòðîâàí³ â³äðàçó ï³ñëÿ âèãîòîâ-
ëåííÿ (íàéï³çí³øå – ïåðåä ¿õ ââåäåííÿì â îá³ã àáî â³äðàçó ï³ñëÿ ³ìïîðòóâàííÿ äî
Ñîþçó). Â³äïîâ³äíî äî äèðåêòèâè, “âîãíåïàëüíà çáðîÿ” îçíà÷àº áóäü-ÿêó ïåðå-
íîñíó ñòâîëüíó çáðîþ, ÿêà ïðèçíà÷åíà àáî ìîæå áóòè ïðèñòîñîâàíà äëÿ âèêèäàííÿ
äðîáó, êóë³ àáî ñíàðÿäó çà ðàõóíîê çãîðàííÿ ìåòàëüíî¿ âèáóõîâî¿ ðå÷îâèíè [10];

Ðåãëàìåíò ªâðîïåéñüêîãî ïàðëàìåíòó ³ Ðàäè (ªÑ) ¹ 258/2012 â³ä 14 áåðåçíÿ
2012 ðîêó ïðî ³ìïëåìåíòàö³þ ñòàòò³ 10 Ïðîòîêîëó ÎÎÍ ïðîòè íåçàêîííîãî
âèãîòîâëåííÿ òà îá³ãó âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à
òàêîæ áîºïðèïàñ³â äî íå¿, ÿêèé äîïîâíþº Êîíâåíö³þ Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é
ïðîòè òðàíñíàö³îíàëüíî¿ îðãàí³çîâàíî¿ çëî÷èííîñò³ (Ïðîòîêîë ÎÎÍ ïðî
âîãíåïàëüíó çáðîþ), òà ïðî âñòàíîâëåííÿ äîçâîë³â íà åêñïîðò ³ çàõîä³â ùîäî
³ìïîðòó òà òðàíçèòó âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à
òàêîæ áîºïðèïàñ³â äî íå¿, ó ÿêîìó íàäàí³ ïîíÿòòÿ: “âîãíåïàëüíà çáðîÿ” (áóäü-ÿêà
ïåðåíîñíà ñòâîëüíà çáðîÿ, ÿêà çä³éñíþº ïîñòð³ë, ïðèçíà÷åíà àáî ìîæå áóòè ïðè-
ñòîñîâàíà äëÿ çä³éñíåííÿ ïîñòð³ëó ÷è ïðèñêîðåííÿ êóë³ àáî ñíàðÿäó çà ðàõóíîê
åíåðã³¿ âèáóõîâî¿ ðå÷îâèíè; “ñêëàäîâ³ ÷àñòèíè” (áóäü-ÿê³ åëåìåíòè àáî çàïàñí³
äåòàë³, ñïåö³àëüíî ïðèçíà÷åí³ äëÿ âîãíåïàëüíî¿ çáðî¿ òà îñíîâí³ äëÿ ¿¿ ôóíêö³îíó-
âàííÿ, ó òîìó ÷èñë³ ñòâîë, êîðïóñ àáî ñòâîëüíà êîðîáêà, çàòâîðíà ðàìà àáî áàðàáàí,
çàòâîð àáî êàçåííèê, à òàêîæ áóäü-ÿêèé ïðèñòð³é, ïðèçíà÷åíèé àáî àäàïòîâàíèé
äëÿ çìåíøåííÿ çâóêó, ñïðè÷èíåíîãî ïîñòð³ëîì); “îñíîâí³ êîìïîíåíòè” (çàòâîðíèé
ìåõàí³çì, ïàòðîííèê òà ñòâîë âîãíåïàëüíî¿ çáðî¿, ÿê³, áóäó÷è îêðåìèìè ïðåäìåòàìè,
âêëþ÷åí³ äî êàòåãîð³¿ âîãíåïàëüíî¿ çáðî¿, íà ÿê³é âîíè çàêð³ïëåí³ àáî ïðèçíà÷åí³
äëÿ çàêð³ïëåííÿ); “áîºïðèïàñè” (óí³òàðíèé ïàòðîí àáî éîãî êîìïîíåíòè, ó òîìó
÷èñë³ ïàòðîíí³ ã³ëüçè, êàïñóë³, ïîðîõ, êóë³ àáî ñíàðÿäè, ÿê³ âèêîðèñòîâóþòü ó
âîãíåïàëüí³é çáðî¿, çà óìîâè, ùî òàê³ êîìïîíåíòè ñàì³ ïîòðåáóþòü äîçâîëó ó â³ä-
ïîâ³äí³é äåðæàâ³); “äåàêòèâîâàíà âîãíåïàëüíà çáðîÿ” (ïðåäìåòè, ÿê³ â ³íøîìó
âèïàäêó â³äïîâ³äàþòü îçíà÷åííþ âîãíåïàëüíî¿ çáðî¿, ïðèâåäåí³ äî ñòàíó, ÿêèé
ïîâí³ñòþ âèêëþ÷àº ¿õ âèêîðèñòàííÿ çà ïðèçíà÷åííÿì øëÿõîì äåàêòèâàö³¿, ùî
çàáåçïå÷óº, ùîá óñ³ îñíîâí³ ñêëàäîâ³ ÷àñòèíè âîãíåïàëüíî¿ çáðî¿ áóëè ïðèâåäåí³
â ïîâíó íåïðèäàòí³ñòü ³ ùîá ¿õ íåìîæëèâî áóëî â³ä’ºäíàòè, çàì³íèòè ÷è ìîäè-
ô³êóâàòè òàê, ùîá öå äîçâîëèëî áóäü-ÿêèì ÷èíîì çíîâó àêòèâóâàòè âîãíåïàëüíó
çáðîþ) [11].

Ïðîâåäåíèé àíàë³ç ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â, ùî ñêëàäàþòü îñíîâó
ì³æíàðîäíîãî ñï³âðîá³òíèöòâà ó ñôåð³ îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äî
íå¿, ñâ³ä÷èòü ïðî òå, ùî âîíè ó áàãàòüîõ âèïàäêàõ äóáëþþòü îäíå îäíîãî. Âîäíî÷àñ
îêðåì³ ïîíÿòòÿ (íàïðèêëàä “âîãíåïàëüíà çáðîÿ”) âèçíà÷àþòüñÿ òà òëóìà÷àòüñÿ â
íèõ ïî-ð³çíîìó. Ïðîòå íèçêà ³íøèõ ì³æíàðîäíèõ äîêóìåíò³â ì³ñòèòü, íà íàøó
äóìêó, âàæëèâ³ ïîëîæåííÿ ùîäî êðèì³íàë³çàö³¿ ä³é, ùî óòâîðþþòü íåçàêîííèé
îá³ã âîãíåïàëüíî¿ çáðî¿, âèçíà÷åííÿ îñíîâíèõ ïîíÿòü, à òàêîæ âèçíà÷àþòü ìàêñè-
ìàëüíå êîëî ïðåäìåò³â òàêîãî îá³ãó, øëÿõè òà íàïðÿìè çàïîá³ãàííÿ ïðàâîïîðóøåí-
íÿì ó ö³é ñôåð³ ñóñï³ëüíèõ â³äíîñèí òîùî. Ö³ äîêóìåíòè ìàþòü ñï³ëüíèé, îá’ºäíóþ-
÷èé ¿õ ïðåäìåò ðåãóëþâàííÿ – âîãíåïàëüíó çáðîþ òà áîºïðèïàñè äî íå¿, ³ õî÷à
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âîíè ïðèéìàëèñÿ ó ð³çí³ ÷àñè ³ ìàþòü çäåá³ëüøîãî ðåêîìåíäàö³éíèé õàðàêòåð, ¿õ
âèâ÷åííÿ òà âèêîðèñòàííÿ º âåëüìè êîðèñíèì äëÿ ðîçáóäîâè íàö³îíàëüíèõ çàêî-
íîäàâñòâ, à òàêîæ, âðàõîâóþ÷è ¿õ òðàíñíàö³îíàëüíó ïðèðîäó, – äëÿ çàïîá³ãàííÿ
ïðàâîïîðóøåííÿì ó ö³é ñôåð³. Ïîâíîþ ì³ðîþ öå ñòîñóºòüñÿ ³ âèêîðèñòàííÿ òà-
êèõ ì³æíàðîäíèõ ñòàíäàðò³â â Óêðà¿í³.

Ñåðåä çàçíà÷åíèõ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â ùîäî îá³ãó âîãíåïàëüíî¿
çáðî¿, íà íàøå ïåðåêîíàííÿ, íà îêðåìó óâàãó çàñëóãîâóº Ïðîòîêîë ÎÎÍ (À/Res/
55/255), ÿêèé äîïîâíþº Êîíâåíö³þ ÎÎÍ ïðîòè òðàíñíàö³îíàëüíî¿ îðãàí³çîâàíî¿
çëî÷èííîñò³. Íà ñüîãîäí³ ó÷àñíèêàìè Ïðîòîêîëó ÎÎÍ (À/Res/55/255) º 89 äåðæàâ
(Óêðà¿íà ðàòèô³êóâàëà Ïðîòîêîë 02.04.2013 [12]).

Ìåòîþ öüîãî ì³æíàðîäíîãî ïðàâîâîãî àêòà º ñïðèÿííÿ, ïîëåãøåííÿ òà
çì³öíåííÿ ñï³âðîá³òíèöòâà ì³æ Äåðæàâàìè-ó÷àñíèöÿìè äëÿ íåäîïóùåííÿ áîðîòüáè
é âèêîð³íåííÿ íåçàêîííîãî âèãîòîâëåííÿ òà îá³ãó âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ
÷àñòèí ³ êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî íå¿. Çã³äíî ç Ïðîòîêîëîì, Äåðæàâè-
ó÷àñíèö³ äîìîâèëèñü ùîäî çàáåçïå÷åííÿ: êðèì³íàë³çàö³¿ íåçàêîííîãî âèãîòîâëåííÿ
òà íåçàêîííîãî îá³ãó âîãíåïàëüíî¿ çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à
òàêîæ áîºïðèïàñ³â äî íå¿; ôàëüñèô³êàö³¿ àáî íåçàêîííîãî âèäàëåííÿ, çíèùåííÿ
àáî çì³íè ìàðêóâàííÿ íà âîãíåïàëüí³é çáðî¿; êîíô³ñêàö³¿ âîãíåïàëüíî¿ çáðî¿, ¿¿
ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî íå¿, ÿê³ áóëè íåçàêîííî
âèãîòîâëåí³ àáî ïåðåáóâàëè ó íåçàêîííîìó îá³ãó, òà ïîäàëüøîãî ¿õ çíèùåííÿ;
çáåð³ãàííÿ ³íôîðìàö³¿, ïîâ’ÿçàíî¿ ç âîãíåïàëüíîþ çáðîºþ, ¿¿ ñêëàäîâèìè ÷àñòèíàìè
òà êîìïîíåíòàìè, à òàêîæ áîºïðèïàñàìè äî íå¿; ìàðêóâàííÿ âîãíåïàëüíî¿ çáðî¿ òà
¿¿ ñïèñàííÿ; âèÿâëåííÿ, çàïîá³ãàííÿ òà ïðèïèíåííÿ âèêðàäåíü, âòðàò çáðî¿, ¿¿
ñêëàäîâèõ ÷àñòèí òà êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî íå¿; îáì³íó ³íôîðìàö³ºþ,
ÿêà ñòîñóºòüñÿ íåçàêîííîãî îá³ãó âîãíåïàëüíî¿ çáðî¿; ì³æíàðîäíîãî ñï³âðîá³òíèöòâà
ç ìåòîþ çàïîá³ãàííÿ òà ïðèïèíåííÿ íåçàêîííîãî âèãîòîâëåííÿ òà îá³ãó âîãíåïàëüíî¿
çáðî¿ òîùî.

Òàêèì ÷èíîì, îñíîâí³ ïîëîæåííÿ Ïðîòîêîëó ÎÎÍ (À/Res/55/255) ñïðÿìî-
âàí³ íà íåäîïóùåííÿ é ïðèïèíåííÿ íåçàêîííîãî âèãîòîâëåííÿ òà îá³ãó âîãíåïàëüíî¿
çáðî¿, ¿¿ ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî íå¿ òà áîðîòüáè
ç ä³ÿííÿìè, ÿê³ çàâäàþòü øêîäè áåçïåö³ äåðæàâ, ñòâîðþþ÷è çàãðîçó äëÿ ñîö³àëüíî-
åêîíîì³÷íîãî ðîçâèòêó íàðîä³â, ¿õíüîãî ïðàâà íà áåçïå÷íå ñåðåäîâèùå æèòòºä³ÿëü-
íîñò³. Äåðæàâè-ó÷àñíèö³, ÿê³ ïðèºäíàëèñÿ äî Ïðîòîêîëó, âçÿëè íà ñåáå çîáîâ’ÿ-
çàííÿ ùîäî áîðîòüáè ç íåçàêîííèì âèãîòîâëåííÿì é îá³ãîì âîãíåïàëüíî¿ çáðî¿ òà
äîìîâèëèñÿ çä³éñíþâàòè ñèñòåìàòè÷íèé îáë³ê ³ êîíòðîëü âîãíåïàëüíî¿ çáðî¿, ¿¿
ñêëàäîâèõ ÷àñòèí ³ êîìïîíåíò³â, à òàêîæ áîºïðèïàñ³â äî íå¿ íà âñ³õ åòàïàõ ¿õíüîãî
ïðîõîäæåííÿ â³ä âèðîáíèêà äî ïîêóïöÿ ç ìåòîþ íàäàííÿ êîìïåòåíòíèì îðãàíàì
Äåðæàâ-ó÷àñíèöü äîïîìîãè ó âèÿâëåíí³, ðîçñë³äóâàíí³ òà ïðîâåäåíí³ àíàë³çó íå-
çàêîííîãî âèãîòîâëåííÿ òà îá³ãó çáðî¿. Îêð³ì òîãî, ïîëîæåííÿ Ïðîòîêîëó ðåãëà-
ìåíòóþòü ïðàâèëà ì³æíàðîäíèõ åêñïîðòíî-³ìïîðòíèõ îïåðàö³é, ñèñòåì ë³öåíçó-
âàííÿ òà âèäà÷³ äîçâîë³â, îñîáëèâîñòåé ìàðêóâàííÿ âîãíåïàëüíî¿ çáðî¿ òîùî [3,
12].

Ïðèºäíàííÿ Óêðà¿íè äî Ïðîòîêîëó ÎÎÍ (À/Res/55/255) çàñâ³ä÷èëî, ÿê ³
ïëàíóâàëîñÿ â õîä³ ï³äãîòîâêè äî öüîãî êðîêó òà áóëî çàçíà÷åíî â Ïîÿñíþâàëüí³é
çàïèñö³ äî ïðîºêòó Çàêîíó â³ä 02.04.2013 ¹ 159-VII, ïîñë³äîâí³ñòü ïîçèö³¿ íàøî¿
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äåðæàâè ùîäî íàëàãîäæåííÿ òà ðîçâèòêó ì³æíàðîäíîãî ñï³âðîá³òíèöòâà ç ïèòàíü
áîðîòüáè ç òðàíñíàö³îíàëüíîþ îðãàí³çîâàíîþ çëî÷èíí³ñòþ, à òàêîæ ñïðèÿëî
âèêîíàííþ Óêðà¿íîþ âèìîã ªâðîêîì³ñ³¿ â ðàìêàõ ³ìïëåìåíòàö³¿ Ïëàíó ä³é ùîäî
ë³áåðàë³çàö³¿ ªÑ â³çîâîãî ðåæèìó äëÿ Óêðà¿íè [12].

Ó çâ’ÿçêó ç ïðèºäíàííÿì Óêðà¿íè äî Ïðîòîêîëó òà ç ìåòîþ âèêîíàííÿ ì³æ-
íàðîäíèõ çîáîâ’ÿçàíü íàøî¿ äåðæàâè ùîäî áîðîòüáè ç íåçàêîííèì âèãîòîâëåííÿì
òà îá³ãîì âîãíåïàëüíî¿ çáðî¿, ó 2013 ðîö³ âíåñåíî çì³íè äî ñòàòò³ 2631 ÊÊ Óêðà¿-
íè [13]. Ó ðåçóëüòàò³ áóëè êðèì³íàë³çîâàí³ òàê³ ïðîòèïðàâí³ ä³¿, ÿê: ôàëüñèô³êàö³ÿ,
íåçàêîííå âèäàëåííÿ ÷è çì³íà ìàðêóâàííÿ âîãíåïàëüíî¿ çáðî¿. Ïîêàçîâèì ùîäî
ïîñë³äîâíîñò³ ä³é â³ò÷èçíÿíîãî çàêîíîäàâöÿ ó ãàðìîí³çàö³¿ çàêîíîäàâñòâà ó ñôåð³
ïðîòèä³¿ òà çàïîá³ãàííÿ íåçàêîííîìó îá³ãó çáðî¿ º, íà íàø ïîãëÿä, òå, ùî ïðîºêòè
çàêîí³â Óêðà¿íè ùîäî ïðèºäíàííÿ Óêðà¿íè äî Ïðîòîêîëó ÎÎÍ (À/Res/55/255)
òà ïðî âíåñåííÿ çì³í äî ñòàòò³ 2631 ÊÊ Óêðà¿íè áóëè âíåñåí³ äî Âåðõîâíî¿ Ðàäè
Óêðà¿íè îäíî÷àñíî – 11.01.2013 [12, 13].

Ðàçîì ç òèì, âíåñåííÿ çàçíà÷åíèõ çì³í äî êðèì³íàëüíîãî çàêîíîäàâñòâà º
ëèøå ïî÷àòêîì ãàðìîí³çàö³¿ íàö³îíàëüíîãî çàêîíîäàâñòâà ç îñíîâíèìè ïîëîæåí-
íÿìè Ïðîòîêîëó ÎÎÍ (À/Res/55/255). Íà ÷àñ³ âàæëèâèì êðîêîì íà øëÿõó
âèêîíàííÿ Óêðà¿íîþ âçÿòèõ íà ñåáå ì³æíàðîäíèõ çîáîâ’ÿçàíü ùîäî áîðîòüáè ³ç
íåçàêîííèì âèãîòîâëåííÿì òà îá³ãîì âîãíåïàëüíî¿ çáðî¿ º ïðèéíÿòòÿ çàêîíó, ùî
ìàº âðåãóëþâàòè ñóñï³ëüí³ â³äíîñèíè ó çàçíà÷åí³é ñôåð³. Ïðîºêòè òàêîãî çàêîíî-
äàâ÷îãî àêòà ïåð³îäè÷íî ç’ÿâëÿþòüñÿ â íàø³é äåðæàâ³, ïðîòå çàêîíó òàê ³ íå áóëî
ïðèéíÿòî (çîêðåìà, ïðîºêò Çàêîíó “Ïðî öèâ³ëüíó çáðîþ òà áîºïðèïàñè” â³ä
24.11.2020 ¹ 4335-1 áóâ â³äõèëåíèé òà çíÿòèé ç ðîçãëÿäó 04.03.2021) [14].

Çàçíà÷èìî, ùî Óêðà¿íà íà ñüîãîäí³ çàëèøàºòüñÿ ºäèíîþ äåðæàâîþ â ªâðîï³,
ÿêà íå ìàº çàêîíó ç ðåãóëþâàííÿ îá³ãó âîãíåïàëüíî¿ çáðî¿ (òàê³ çàêîíè ôóíêö³î-
íóþòü ³ â ïåðåâàæí³é á³ëüøîñò³ êðà¿í, ùî óòâîðèëèñÿ íà ïîñòðàäÿíñüêîìó ïðîñòîð³).
Íèçêà æ ÷èííèõ ï³äçàêîííèõ àêò³â, ùî ðåãóëþþòü â³äïîâ³äí³ ñóñï³ëüí³ â³äíîñèíè
â íàø³é êðà¿í³, ì³ñòÿòü áåçë³÷ íåäîë³ê³â, ïðîá³ë³â òà íå â³äïîâ³äàþòü âèìîãàì
ñüîãîäåííÿ. Íà íàøó äóìêó, â³äñóòí³ñòü íàëåæíîãî ïðàâîâîãî ðåãóëþâàííÿ
â³äíîñèí ó ñôåð³ îá³ãó âîãíåïàëüíî¿ çáðî¿ º âàãîìèì ÷èííèêîì, ÿêèé íåãàòèâíî
âïëèâàº íà ñòàí ãðîìàäñüêî¿ áåçïåêè â äåðæàâ³ òà çàïîá³ãàííÿ êðèì³íàëüíèì
ïðàâîïîðóøåííÿì ùîäî íåçàêîííîãî ïîâîäæåííÿ ç âîãíåïàëüíîþ çáðîºþ.

Ïðî âàæëèâ³ñòü ïðèéíÿòòÿ òàêîãî çàêîíó, çîêðåìà äëÿ âèðîáëåííÿ êðèì³íàëü-
íî-ïðàâîâî¿ ïîë³òèêè ó ñôåð³ ïðîòèä³¿ çëî÷èíàì ó ñôåð³ îá³ãó âîãíåïàëüíî¿ çáðî¿
òà áîºïðèïàñ³â äî íå¿, íåîäíîðàçîâî çàçíà÷àëîñÿ íàóêîâöÿìè [15]. Ó ö³ëîìó ï³ä-
òðèìóþ÷è òàêó ïîçèö³þ, çàçíà÷èìî, ùî âèêîðèñòàííÿ ì³æíàðîäíèõ ñòàíäàðò³â â
õîä³ ðîçðîáêè öüîãî çàêîíó ìàº çä³éñíþâàòèñÿ òàêèì ÷èíîì, ùîá âíåñåííÿ çì³í
äî ÷èííîãî çàêîíîäàâñòâà íå ïðèçâîäèëî äî ïðîòèð³÷ ó õîä³ ïîäàëüøîãî çàñòîñó-
âàííÿ éîãî íîðì.

Òàê, çîêðåìà, ó Ïðîòîêîë³ ÎÎÍ (À/Res/55/255) ï³ä òåðì³íîì “âîãíåïàëüíà
çáðîÿ” ïðîïîíóºòüñÿ ðîçóì³òè áóäü-ÿêó ïåðåíîñíó ñòâîëüíó çáðîþ, ÿêà ñïðè÷èíþº
ïîñòð³ë, ïðèçíà÷åíà àáî ìîæå áóòè ëåãêî ïðèñòîñîâàíà äëÿ ñïðè÷èíåííÿ ïîñòð³ëó
÷è ïðèñêîðåííÿ êóë³ àáî ñíàðÿäó çà ðàõóíîê åíåðã³¿ âèáóõîâî¿ ðå÷îâèíè, çà âè-
íÿòêîì ñòàðîâèííî¿ âîãíåïàëüíî¿ çáðî¿ àáî ¿¿ ìîäåëåé [3]. Âèõîäÿ÷è ç öüîãî
âèçíà÷åííÿ, ó íàóêîâ³é ë³òåðàòóð³ ïðîïîíóºòüñÿ äî âîãíåïàëüíî¿ çáðî¿ â Óêðà¿í³
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(íà ñüîãîäí³ îô³ö³éíå âèçíà÷åííÿ ì³ñòèòüñÿ â ²íñòðóêö³¿ ïðî ïîðÿäîê âèãîòîâëåííÿ,
ïðèäáàííÿ, çáåð³ãàííÿ, îáë³êó, ïåðåâåçåííÿ òà âèêîðèñòàííÿ âîãíåïàëüíî¿, ïíåâ-
ìàòè÷íî¿ ³ õîëîäíî¿ çáðî¿, ïðèñòðî¿â â³ò÷èçíÿíîãî âèðîáíèöòâà äëÿ â³äñòð³ëó
ïàòðîí³â, ñïîðÿäæåíèõ ãóìîâèìè ÷è àíàëîã³÷íèìè çà ñâî¿ìè âëàñòèâîñòÿìè ìåòàëü-
íèìè ñíàðÿäàìè íåñìåðòåëüíî¿ ä³¿, òà çàçíà÷åíèõ ïàòðîí³â, à òàêîæ áîºïðèïàñ³â
äî çáðî¿ òà âèáóõîâèõ ìàòåð³àë³â, çàòâåðäæåí³é íàêàçîì ÌÂÑ Óêðà¿íè â³ä 21.08.1998
¹ 622 ç íàñòóïíèìè çì³íàìè [16]) â³äíåñòè “…áóäü-ÿêó ïåðåíîñíó ñòâîëüíó çáðîþ,
ÿêà ïðèçíà÷åíà àáî ìîæå áóòè ëåãêî ïðèñòîñîâàíà äëÿ óðàæåííÿ ö³ëåé ñíàðÿ-
äàìè…” [17 ñ. 91]. Íà íàøó äóìêó, òàêà ïðîïîçèö³ÿ âèäàºòüñÿ äîñòàòíüî ñï³ðíîþ,
àäæå âîãíåïàëüíà çáðîÿ º ïðåäìåòîì çëî÷èíó íèçêè ñòàòåé, ïåðåäáà÷åíèõ ÊÊ Óê-
ðà¿íè, çà ÿêèìè îñîáà ìîæå áóòè ïðèòÿãíóòà äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
íåçàêîíí³ ä³¿ ç ïðåäìåòàìè, â³äíåñåíèìè äî âîãíåïàëüíî¿ çáðî¿, à íå ç ïðåäìåòàìè,
ÿê³ “ìîæóòü áóòè ëåãêî ïðèñòîñîâàí³ äëÿ ñïðè÷èíåííÿ ïîñòð³ëó”. Äî òîãî æ,
ñëîâà “ëåãêî”, “ìîæóòü áóòè ïðèñòîñîâàí³” ñë³ä â³äíåñòè äî îö³íî÷íèõ ñóäæåíü,
ÿê³ íå ìîæóòü áóòè ïîêëàäåí³ â îñíîâó îáâèíóâà÷åííÿ ÷è ñóäîâîãî ð³øåííÿ.
Â³äïîâ³äíî äî Ïîñòàíîâè Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè “Ïðî ñóäîâó ïðàêòèêó
â ñïðàâàõ ïðî âèêðàäåííÿ òà ³íøå íåçàêîííå ïîâîäæåííÿ ç³ çáðîºþ, áîéîâèìè
ïðèïàñàìè, âèáóõîâèìè ðå÷îâèíàìè, âèáóõîâèìè ïðèñòðîÿìè ÷è ðàä³îàêòèâíèìè
ìàòåð³àëàìè” â³ä 26.04.2002 ¹ 3, äëÿ âèð³øåííÿ ïèòàííÿ ïðî òå, ÷è º â³äïîâ³äí³
ïðåäìåòè çáðîºþ, áîºïðèïàñàìè òîùî, à òàêîæ äëÿ ç’ÿñóâàííÿ ¿õ ïðèäàòíîñò³ äî
âèêîðèñòàííÿ çà ö³ëüîâèì ïðèçíà÷åííÿì, ó ñïðàâ³ ïðèçíà÷àºòüñÿ åêñïåðòèçà ç
ïðîâåäåííÿì ¿¿ ó â³äïîâ³äíèõ åêñïåðòíèõ óñòàíîâàõ [18].

Çâàæàþ÷è íà çàçíà÷åíå, ââàæàºìî, ùî â çàêîíîäàâ÷îìó àêò³, ùî ðåãóëþâàòèìå
â Óêðà¿í³ â³äíîñèíè ó ñôåð³ îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äî íå¿, âîã-
íåïàëüíà çáðîÿ ìàº áóòè âèçíà÷åíà ÿê: áóäü-ÿêà ïåðåíîñíà ñòâîëüíà çáðîÿ, ÿêà
ïðèçíà÷åíà àáî ïðèñòîñîâàíà äëÿ óðàæåííÿ ö³ëåé ñíàðÿäàìè, ùî îäåðæóþòü
ñïðÿìîâàíèé ðóõ ó ñòâîë³ (çà äîïîìîãîþ ñèëè òèñêó ãàç³â, ÿê³ óòâîðþþòüñÿ â ðå-
çóëüòàò³ çãîðÿííÿ ìåòàëüíîãî çàðÿäó) òà ìàþòü äîñòàòíþ ê³íåòè÷íó åíåðã³þ
äëÿ óðàæåííÿ ö³ë³, ùî ïåðåáóâàº íà âèçíà÷åí³é â³äñòàí³, çà âèíÿòêîì ñòàðîâèííî¿
âîãíåïàëüíî¿ çáðî¿ â íåçàðÿäæåíîìó ñòàí³, ÿêà âèãîòîâëåíà äî 1899 ðîêó âêëþ÷íî
òà íå ïðèçíà÷åíà äëÿ ñòð³ëüáè ïàòðîíàìè ç ìåòàëåâèìè ã³ëüçàìè öåíòðàëüíîãî
áîþ òà ê³ëüöåâîãî çàïàëåííÿ. Âèêîðèñòàííÿ ïðè öüîìó òåðì³íà “ïðèñòîñîâàíà”
â³äïîâ³äàº ªâðîïåéñüê³é Êîíâåíö³¿ ïðî êîíòðîëü çà ïðèäáàííÿì òà çáåð³ãàííÿì
âîãíåïàëüíî¿ çáðî¿ ïðèâàòíèìè îñîáàìè â³ä 28.06.1978 [8].

Ïðî íåîáõ³äí³ñòü âèâàæåíîãî âèêîðèñòàííÿ ì³æíàðîäíèõ ñòàíäàðò³â ñâ³ä÷àòü
³ ïåðø³ êðîêè ùîäî âäîñêîíàëåííÿ êðèì³íàëüíîãî çàêîíîäàâñòâà Óêðà¿íè, ïîâ’ÿ-
çàíîãî ç ³ìïëåìåíòàö³ºþ ïîëîæåíü Ïðîòîêîëó ÎÎÍ (À/Res/55/255), à ñàìå âíå-
ñåííÿ çì³í äî ñò. 2631 ÊÊ Óêðà¿íè â³äïîâ³äíî äî Çàêîíó â³ä 14.05.2013 ¹ 228-VII.
Çã³äíî ³ç öèì Çàêîíîì, íàçâà òà ÷àñòèíà ïåðøà ñòàòò³ 2631 ÊÊ Óêðà¿íè âèêëàäåí³
â íîâ³é ðåäàêö³¿, â³äïîâ³äíî äî ÿêî¿ çëî÷èíîì âèçíàºòüñÿ: íåçàêîííå âèãîòîâëåííÿ,
ïåðåðîáêà ÷è ðåìîíò âîãíåïàëüíî¿ çáðî¿ àáî ôàëüñèô³êàö³ÿ, íåçàêîííå âèäàëåííÿ
÷è çì³íà ¿¿ ìàðêóâàííÿ àáî íåçàêîííå âèãîòîâëåííÿ áîéîâèõ ïðèïàñ³â, âèáóõîâèõ
ðå÷îâèí ÷è âèáóõîâèõ ïðèñòðî¿â [13]. Ïîð³âíþþ÷è ôîðìóëþâàííÿ ïðåäìåòà çëî-
÷èíó, ïåðåäáà÷åíîãî ö³ºþ íîðìîþ ç³ ñò. 263 ÊÊ Óêðà¿íè, äîõîäèìî âèñíîâêó, ùî
ó ñò. 2631 ÊÊ Óêðà¿íè çàêîíîäàâåöü íå âèîêðåìëþº ãëàäêîñòâîëüíó ìèñëèâñüêó
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çáðîþ òà áîéîâ³ ïðèïàñè äî íå¿. Â³äïîâ³äíî, êðèì³íàëüíî êàðàíèìè º íåçàêîííå
âèãîòîâëåííÿ, ïåðåðîáêà ÷è ðåìîíò ³ ãëàäêîñòâîëüíî¿ ìèñëèâñüêî¿ çáðî¿, âèãîòîâ-
ëåííÿ áîéîâèõ ïðèïàñ³â äî íå¿, à ñóá’ºêòàìè öüîãî çëî÷èíó ìîæóòü áóòè îñîáè,
ÿê³ ïðàâîì³ðíî âîëîä³þòü òàêîþ çáðîºþ. Òîæ ñë³ä ï³äòðèìàòè àâòîð³â, ÿê³ íàãîëî-
øóþòü, ùî ó öüîìó âèïàäêó ìàº ì³ñöå ïîðóøåííÿ ñèñòåìíîãî çâ’ÿçêó ùîäî ñï³â-
â³äíîøåííÿ çà çì³ñòîì, ñóòí³ñòþ, ðîçìåæóâàííÿì ñôåðè ä³¿ ì³æ ñò.ñò. 263 òà 2631

ÊÊ Óêðà¿íè ³ ïðîòèð³÷÷ÿ ì³æ öèìè íîðìàìè ìàº áóòè óñóíåíà. Çîêðåìà, ².Ï. Êàòå-
ðèí÷óê òà Â.Î. Ìåðêóëîâà ïðîïîíóþòü âèð³øåííÿ ö³º¿ ïðîáëåìè: øëÿõîì äîïîâ-
íåííÿ îäí³º¿ ç öèõ íîðì ïðèì³òêîþ, äå çàçíà÷àºòüñÿ, ùî ãëàäêîñòâîëüíà ìèñëèâñüêà
çáðîÿ òà áîéîâ³ ïðèïàñè äî íå¿ íå º ïðåäìåòîì çëî÷èíó çà ÷. 1 ñò. 263 òà ñò. 2631

ÊÊ Óêðà¿íè [15].
Ñë³ä çàçíà÷èòè, ùî íà ñüîãîäí³ â³äïîâ³äí³ ì³æíàðîäí³ îðãàí³çàö³¿ íàäàþòü

ñóòòºâó ï³äòðèìêó ïðàâîîõîðîííèì îðãàíàì Óêðà¿íè â îòðèìàíí³ äîäàòêîâèõ
çíàíü ó ñôåð³ ïðîòèä³¿ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿, îçíàéîìëåíí³ ç
ì³æíàðîäíèì çàêîíîäàâñòâîì òà ïðàêòèêîþ òàêî¿ ïðîòèä³¿, ñïðèÿþòü ãàðìîí³çàö³¿
íàøîãî çàêîíîäàâñòâà ç îñíîâíèìè ïîëîæåííÿìè Ïðîòîêîëó ÎÎÍ (À/Res/55/
255) òà ì³æíàðîäíîãî ïðàâà â ö³ëîìó.

Òàê, ³ç 2016 ðîêó ÌÂÑ òà Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè áåðóòü ó÷àñòü ó
êîìïëåêñí³é Ïðîãðàì³ ÎÁÑª “Ïîñèëåííÿ ñïðîìîæíîñòåé îðãàí³â Óêðà¿íè ó
ñôåð³ çàïîá³ãàííÿ òà ïðîòèä³¿ íåçàêîííîìó îá³ãó çáðî¿, áîºïðèïàñ³â òà âèáóõîâèõ
ðå÷îâèí ó âñ³õ àñïåêòàõ”. Îñíîâíèì çàâäàííÿì ö³º¿ Ïðîãðàìè º çàïðîâàäæåííÿ â
Óêðà¿í³ åëåêòðîííîãî êëàñèô³êàòîðà ÇÁÂÐ.

Ç 2020 ðîêó çà ³í³ö³àòèâè ÓÍÇ ÎÎÍ (UNODC) ó ìåæàõ Ãëîáàëüíî¿ ïðîãðàìè
âîãíåïàëüíî¿ çáðî¿ (GFP) â ÌÂÑ Óêðà¿íè ôóíêö³îíóº ðîáî÷à ãðóïà ç³ çáîðó äà-
íèõ ïðî âîãíåïàëüíó çáðîþ, äî ñêëàäó ÿêî¿ óâ³éøëè ïðåäñòàâíèêè ð³çíèõ îðãàí³â
òà ñëóæá Ì³í³ñòåðñòâà, Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè. Âðàõîâóþ÷è, ùî íàëåæíå
âèêîíàííÿ âèìîã Ïðîòîêîëó ÎÎÍ ïðî âîãíåïàëüíó çáðîþ ÷åðåç ¿õ ñêëàäíèé òåõ-
í³÷íèé õàðàêòåð º äëÿ áàãàòüîõ êðà¿í âàæêèì çàâäàííÿì, îñíîâíîþ ìåòîþ ö³º¿
ðîáî÷î¿ ãðóïè º ñàìå ãàðìîí³çàö³ÿ óêðà¿íñüêîãî çàêîíîäàâñòâà ç Ïðîòîêîëîì
ÎÎÍ (À/Res/55/255) òà Êîíâåíö³ºþ ÎÎÍ ïðîòè òðàíñíàö³îíàëüíî¿ îðãàí³çîâàíî¿
çëî÷èííîñò³.

Ó ìåæàõ Ãëîáàëüíî¿ ïðîãðàìè âîãíåïàëüíî¿ çáðî¿ (GFP) åêñïåðòè ÓÍÇ
ÎÎÍ ìàêñèìàëüíî ñïðèÿþòü ñòâîðåííþ â Óêðà¿í³ óìîâ äëÿ åôåêòèâíîãî ðîçñë³-
äóâàííÿ êðèì³íàëüíèõ ïðîâàäæåíü ùîäî çëî÷èí³â, ïîâ’ÿçàíèõ ³ç íåçàêîííèì îá³-
ãîì çáðî¿. Îäíèì ³ç øëÿõ³â äîñÿãíåííÿ îêðåñëåíî¿ ìåòè º ³íòåãðàö³ÿ â³ò÷èçíÿíèõ
áàç äàíèõ ùîäî îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â (ó ò. ÷. ³ íåçàêîííîãî) ç
â³äïîâ³äíèìè ì³æíàðîäíèìè ñèñòåìàìè. Ïåðøèìè êðîêàìè äî öüîãî º ï³äãîòîâêà
óí³ô³êîâàíîãî ³íñòðóìåíòàð³þ äëÿ çáîðó òà àíàë³çó äàíèõ äëÿ Îïèòóâàëüíèêà
ÎÎÍ ùîäî íåçàêîííèõ ïîòîê³â çáðî¿ (ÎÍÏÇ), à ñàìå – øàáëîí³â (òàáëèöü), äî
ÿêèõ ìàº âêëþ÷àòèñÿ óñÿ ìîæëèâà ³íôîðìàö³ÿ ïðî âèëó÷åíó âîãíåïàëüíó çáðîþ,
ðåçóëüòàòè åêñïåðòíèõ äîñë³äæåíü, ñóäîâîãî ðîçãëÿäó òîùî. Ç ö³ºþ ìåòîþ ÓÍÇ
ÎÎÍ ðîçðîáëåíî çðàçîê ïðîòîêîëó òà øàáëîíè: äëÿ âèëó÷åííÿ é äåòàëüíîãî
àíàë³çó âîãíåïàëüíî¿ çáðî¿ àáî ¿¿ ÷àñòèí ³ êîìïîíåíò³â (ôîðìà A); äëÿ âèëó÷åííÿ
é äåòàëüíîãî àíàë³çó áîºïðèïàñ³â (ôîðìà B); ùîäî ï³äîçðþâàíèõ / çààðåøòîâàíèõ
îñ³á (ôîðìà C); ùîäî ïðîöåäóðè âíóòð³øíüîãî é ì³æíàðîäíîãî ïðîöåñó â³äñòå-
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æåííÿ îäèíèö³ âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â  (ôîðìà D); ùîäî çáåð³ãàííÿ
òà óòèë³çàö³¿ ðå÷îâèõ äîêàç³â (ôîðìà E), à òàêîæ äîäàòîê – çâåäåíèé íàá³ð áàçî-
âèõ øàáëîí³â äëÿ ðîçñë³äóâàíü, ïîâ’ÿçàíèõ ³ç âîãíåïàëüíîþ çáðîºþ.

Çá³ð, àíàë³ç òà çáåð³ãàííÿ òàêî¿ ³íôîðìàö³¿ âàæëèâ³ íå ò³ëüêè äëÿ ôîðìóâàííÿ
áàç äàíèõ (ÎÍÏÇ) ó ìåæàõ ì³æíàðîäíîãî ñï³âðîá³òíèöòâà äåðæàâ, ÿê³ ïðèºäíàëèñÿ
äî Ïðîòîêîëó ÎÎÍ (À/Res/55/255), à é ïåðåäóñ³ì äëÿ ï³äðîçä³ë³â Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè, ùî çàáåçïå÷óþòü çàïîá³ãàííÿ òà äîñóäîâå ðîçñë³äóâàííÿ çëî÷èí³â
ó ñôåð³ íåçàêîííîãî ïîâîäæåííÿ ç âîãíåïàëüíîþ çáðîºþ òà áîºïðèïàñàìè äî íå¿.

Òàê, çîêðåìà, óçàãàëüíåííÿ ³íôîðìàö³¿ ùîäî ï³äîçðþâàíèõ (çààðåøòîâàíèõ)
îñ³á (øàáëîí C) íå º îáîâ’ÿçêîâèì äëÿ ïîòðåá çáîðó äàíèõ äëÿ ÎÍÏÇ. Öÿ ³í-
ôîðìàö³ÿ ìàº âàæëèâå çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ òà ìîæå äîïî-
ìîãòè ïðàâîîõîðîíöÿì ñêëàñòè á³ëüø ÷³òêå óÿâëåííÿ ïðî îñ³á ³ îðãàí³çîâàí³
ãðóïè, çàä³ÿí³ â íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿, ïîâ’ÿçàí³ ç öèì çëî÷èíè,
ïðè÷èíè òà óìîâè ¿õ ó÷èíåííÿ òîùî.

Ñèñòåìàòè÷íå â³äñòåæåííÿ âîãíåïàëüíî¿ çáðî¿, ¿¿ ÷àñòèí ³ êîìïîíåíò³â òà
áîºïðèïàñ³â â³ä âèðîáíèêà äî ïîêóïöÿ (øàáëîí D), â³äïîâ³äíî äî ñòàòò³ 3 Ïðîòîêîëó
ÎÎÍ (À/Res/55/255), ìàº çä³éñíþâàòèñÿ ç ìåòîþ ñïðèÿííÿ äåðæàâàì-ñòîðîíàì
ó âèÿâëåíí³, ðîçñë³äóâàíí³ òà àíàë³ç³ íåçàêîííîãî âèãîòîâëåííÿ òà îá³ãó çáðî¿,
âñòàíîâëåíí³ íåëåãàëüíîãî ïîõîäæåííÿ çáðî¿, ì³ñöÿ âèòîêó àáî îñòàííüîãî ¿¿ äî-
êóìåíòóâàííÿ. Òàêå â³äñòåæåííÿ íàäàº âàæëèâó äëÿ ïðàâîîõîðîííèõ îðãàí³â ³í-
ôîðìàö³þ ñòîñîâíî îñ³á, çàä³ÿíèõ ó âíóòð³øí³õ, à òàêîæ òðàíñíàö³îíàëüíèõ íåëå-
ãàëüíèõ ïîòîêàõ âîãíåïàëüíî¿ çáðî¿, ÿêà ìîæå áóòè âèêîðèñòàíà ÿê äëÿ äîñóäîâîãî
ðîçñë³äóâàííÿ, òàê ³ äëÿ çàïîá³ãàííÿ òàêèì çëî÷èíàì, çîêðåìà çä³éñíåííÿ ñèñòåì-
íîãî êðèì³íîëîã³÷íîãî àíàë³çó ùîäî ïîòîê³â, òåíäåíö³é òà îñíîâíèõ êðèì³íîëîã³÷-
íèõ õàðàêòåðèñòèê îá³ãó âîãíåïàëüíî¿ çáðî¿. Îòîæ, â³äñòåæåííÿ íåëåãàëüíî¿
âîãíåïàëüíî¿ çáðî¿ º îäíèì ³ç êëþ÷îâèõ êîìïîíåíò³â íàö³îíàëüíèõ, ðåã³îíàëüíèõ
³ ì³æíàðîäíèõ ñòðàòåã³é òà ïðîãðàì ùîäî âèÿâëåííÿ é ïðîòèä³¿ íåçàêîííîìó îá³-
ãó âîãíåïàëüíî¿ çáðî¿, âèÿâëåííÿ éîãî çâ’ÿçê³â ³ç ³íøèìè âèäàìè çëî÷èí³â.

Íà æàëü, íàòåïåð öÿ ðîáîòà ðóõàºòüñÿ äîñòàòíüî ïîâ³ëüíî, îñíîâíèìè
ïðè÷èíàìè ÷îãî º ñóòòºâ³ ðîçá³æíîñò³ ó íàö³îíàëüíèõ çàêîíîäàâñòâàõ ð³çíèõ
êðà¿í ùîäî êîíòðîëþ çà îá³ãîì çáðî¿, ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ âèííèõ
îñ³á, ìåõàí³çìó äîñóäîâîãî ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü òîùî.
Ðàçîì ³ç òèì, îñíîâíèìè ÷èííèêàìè, ùî çàâàæàþòü äîñÿãíåííþ ïîçèòèâíîãî ðå-
çóëüòàòó, º â³äñóòí³ñòü â Óêðà¿í³ ñèñòåìíîãî ï³äõîäó äî ïðîòèä³¿ íåçàêîííîìó îá³-
ãó âîãíåïàëüíî¿ çáðî¿, íàëåæíîãî ð³âíÿ âçàºìîä³¿ ïðàâîîõîðîííèõ îðãàí³â ó ö³é
ñôåð³, âóçüêîâ³äîì÷å òà ðîçáàëàíñîâàíå íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ç ïèòàíü
êîíòðîëþ çà îá³ãîì âîãíåïàëüíî¿ çáðî¿, íåäîñêîíàë³ñòü ïðîöåäóðè ìîí³òîðèíãó
êðèì³íîãåííî¿ ñèòóàö³¿, âèêîðèñòàííÿ çàñòàð³ëèõ ôîðì ³ ìåòîä³â ïðîòèä³¿ öüîìó
ïðîòèïðàâíîìó ÿâèùó. Çàçíà÷åíå ïðèçâîäèòü ³ äî çàãîñòðåííÿ ïðîáëåì, ïîâ’ÿçàíèõ
³ç íåçàêîííèì îá³ãîì âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â, º ïðè÷èíîþ íèçüêîãî
ð³âíÿ åôåêòèâíîñò³ çàïîá³ãàííÿ êðèì³íàëüíèì ïðàâîïîðóøåííÿì öüîãî âèäó.

Òàêèì ÷èíîì, äëÿ Óêðà¿íè ì³æíàðîäíèé äîñâ³ä ó âèðîáëåíí³ ñòðàòåã³¿ ðîçâ’ÿ-
çàííÿ ïðîáëåì ³ç íåçàêîííèì îá³ãîì âîãíåïàëüíî¿ çáðî¿, óäîñêîíàëåíí³ ³íñòèòóòó
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ çëî÷èí³â ó çàçíà÷åí³é ñôåð³, çàïîá³ãàíí³
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òàêèì çëî÷èíàì º âàæëèâèì ï³ä´ðóíòÿì, ÿêå ìàº áóòè âèêîðèñòàíèì äëÿ çàáåç-
ïå÷åííÿ áåçïåêè ãðîìàäÿí, îõîðîíè ¿õ æèòòÿ òà çäîðîâ’ÿ, îñîáèñòî¿ íåäîòîðêàííîñò³.

Âèêîðèñòàííÿ ì³æíàðîäíîãî äîñâ³äó ïðîòèä³¿ ³ çàïîá³ãàííÿ íåçàêîííîìó
îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â, ó ïåðøó ÷åðãó, ìàº áóòè ñïðÿìîâàíå íà
âèÿâëåííÿ ïðè÷èí òà óìîâ, ùî ñïðèÿþòü ïîøèðåííþ îá³ãó âîãíåïàëüíî¿ çáðî¿, à
òàêîæ îñ³á, ïðè÷åòíèõ äî òàêî¿ íåçàêîííî¿ ä³ÿëüíîñò³, ùî äîçâîëèòü çàñòîñîâóâàòè
åôåêòèâí³ çàïîá³æí³ çàõîäè ó ö³é ñôåð³. Ðåàë³çàö³ÿ öüîãî çàâäàííÿ ïîòðåáóº çä³é-
ñíåííÿ ö³ëåñïðÿìîâàíèõ, ñèñòåìíèõ çàõîä³â, ùî âáà÷àºòüñÿ ìîæëèâèì ëèøå çà
óìîâè ðîçðîáêè â³äïîâ³äíî¿ ñòðàòåã³¿.

Ïðîâåäåíå äîñë³äæåííÿ ì³æíàðîäíî-ïðàâîâèõ àêò³â ç ïèòàíü ïðîòèä³¿ ³
çàïîá³ãàííÿ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â äàº ï³äñòàâè
ñòâåðäæóâàòè ïðî äîö³ëüí³ñòü âèêîðèñòàííÿ ì³æíàðîäíîãî äîñâ³äó äëÿ âäîñêîíà-
ëåííÿ òàêî¿ ä³ÿëüíîñò³ â Óêðà¿í³. Ïðè öüîìó çàïðîâàäæåííÿ òèõ ÷è ³íøèõ ðåêî-
ìåíäàö³é àáî ïîëîæåíü ì³æíàðîäíèõ ³íñòèòóö³é íå ïîâèííî ìàòè ðîçð³çíåíèé àáî
âèá³ðêîâèé õàðàêòåð, àäæå öå ìîæå ïðèçâåñòè äî ùå á³ëüøî¿ ðîçáàëàíñîâàíîñò³
â³ò÷èçíÿíîãî çàêîíîäàâñòâà ó äîñë³äæóâàí³é ñôåð³. Òîìó íà ñüîãîäí³ â Óêðà¿í³
íàçð³ëà íåîáõ³äí³ñòü ó ïðèéíÿòò³ ö³ë³ñíî¿ ñòðàòåã³¿ ïðîòèä³¿ òà çàïîá³ãàííÿ íåçàêîí-
íîìó îá³ãó âîãíåïàëüíî¿ çáðî¿, ìåòîþ ÿêî¿ º: âèçíà÷åííÿ çàñàä ôîðìóâàííÿ äåðæàâ-
íî¿ ïîë³òèêè ó ñôåð³ îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â; ïîáóäîâà åôåêòèâíî¿
ñèñòåìè ïðîòèä³¿ òà çàïîá³ãàííÿ ¿õ íåçàêîííîìó âèêîðèñòàííþ, øëÿõîì çàïðîâàä-
æåííÿ ì³æíàðîäíèõ ñòàíäàðò³â ùîäî íîðìàòèâíî-ïðàâîâîãî, ³íôîðìàö³éíî-àíàë³-
òè÷íîãî, íàóêîâîãî, ô³íàíñîâîãî òà ìàòåð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ òàêî¿
ä³ÿëüíîñò³.

Ïåðåäóñ³ì ïîòðåáóº ïðèéíÿòòÿ Çàêîí Óêðà¿íè ïðî îá³ã âîãíåïàëüíî¿ çáðî¿,
ðîçðîáëåíèé ç óðàõóâàííÿì ïîëîæåíü Ïðîòîêîëó ÎÎÍ ïðîòè íåçàêîííîãî
âèãîòîâëåííÿ òà îá³ãó âîãíåïàëüíî¿ çáðî¿ (À/Res/55/255) òà ³íøèõ ì³æíàðîäíî-
ïðàâîâèõ äîêóìåíò³â. Ãîëîâíèì çàâäàííÿì ïðèéíÿòòÿ òàêîãî çàêîíó ìàº áóòè íå
ñò³ëüêè ïðîáëåìà îçáðîºííÿ óêðà¿íö³â øëÿõîì íàäàííÿ äîçâîëó ãðîìàäÿíàì íà
âîëîä³ííÿ ñòð³ëåöüêîþ âîãíåïàëüíîþ çáðîºþ, à çàáåçïå÷åííÿ ñèñòåìíîãî êîíòðîëþ
çà âèðîáíèöòâîì, ââåçåííÿì òà îá³ãîì âîãíåïàëüíî¿ çáðî¿ â Óêðà¿í³. Çàêîíîì
ìàþòü áóòè íàäàí³ âèâ³ðåí³ òà îäíîçíà÷í³ ïîíÿòòÿ, ùî õàðàêòåðèçóþòü îá³ã âîãíå-
ïàëüíî¿ çáðî¿, âèçíà÷åí³ ºäèí³ äëÿ âñ³õ ñóá’ºêò³â ïðàâèëà òàêîãî îá³ãó, ïîðóøåííÿ
ÿêèõ òÿãíå çà ñîáîþ þðèäè÷íó, ó òîìó ÷èñë³ ³ êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, ïå-
ðåäáà÷åíî ôóíêö³îíóâàííÿ ³íôîðìàö³éíèõ áàç äàíèõ ùîäî âîãíåïàëüíî¿ çáðî¿,
âèçíà÷åí³ ¿õ ðîçïîðÿäíèêè òîùî. Ðîçðîáëåíà íà îñíîâ³ òàêîãî çàêîíó íîðìàòèâíà
áàçà ìàº ñòàòè ä³ºâèì ³íñòðóìåíòîì ó ïðîòèä³¿ òà çàïîá³ãàíí³ íåçàêîííîìó îá³ãó
âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â.

²íôîðìàö³éíî-àíàë³òè÷íå çàáåçïå÷åííÿ ïðîòèä³¿ òà çàïîá³ãàííÿ íåçàêîííîìó
îá³ãó âîãíåïàëüíî¿ çáðî¿ òà áîºïðèïàñ³â ìàº áóòè ñïðÿìîâàíå íà âèÿâëåííÿ ïðè÷èí
òà óìîâ, ùî ñïðèÿþòü ¿õ íåçàêîííîìó ïîøèðåííþ, à òàêîæ îñ³á, ïðè÷åòíèõ äî
â÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü ó ö³é ñôåð³.

Âàæëèâà ðîëü ó çàïîá³ãàíí³ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ ìàº áóòè
â³äâåäåíà íàóêîâ³é ä³ÿëüíîñò³. Ïðîâåäåííÿ ôóíäàìåíòàëüíèõ òà êîìïëåêñíèõ
íàóêîâèõ äîñë³äæåíü ³ç çàçíà÷åíî¿ òåìàòèêè â îáëàñò³ êðèì³íàëüíîãî ïðàâà, êðèì³-
íîëîã³¿, êðèì³íàëüíîãî ïðîöåñó ìàþòü äîïîìîãòè ó âèçíà÷åíí³ îïòèìàëüíèõ øëÿõ³â
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ó çä³éñíåíí³ ïðîòèä³¿ òà çàïîá³ãàííÿ íåçàêîííîìó îá³ãó âîãíåïàëüíî¿ çáðî¿ òà
ñïðèÿòè ïîäàëüøîìó ï³äâèùåííþ åôåêòèâíîñò³ ö³º¿ ä³ÿëüíîñò³.
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USAGE OF INTERNATIONAL EXPERIENCE IN PREVENTING THE
ILLICIT TRAFFICKING OF FIREARMS AND AMMUNITION IN UKRAINE

The article was prepared in order to develop proposals regarding ways and
directions of using international experience in preventing of illegal circulation in
firearms and ammunition. To implement the intended goal have been reviewed the
main international legal documents in this area. The main terms that are defined in
the UN Conventions and documents of the European Commonwealth in this area
have been researched, in particular firearms, under which, according to the European
Convention on the Control of the Acquisition and Storage of Firearms by Private
Persons of 06/28/1978, it is encouraged to regard any object that intended or adapted
for use as a weapon, from which, using explosive, gas or air and any other methods of
throwing, it is possible to release a charge of shot, a ball or other ammunition, a
charge of toxic gas, a charge of a liquid or other substance.

The scientific approaches and practical recommendations on the use of international
experience in improving domestic legislation in the field of the circulation of firearms
and ammunition and ways to improve the efficiency of law enforcement agencies, and,
first of all, the National Police of Ukraine to prevent crimes in this area of public
relations have been analyzed.

Author pointed out, that international organizations provide effective support
in harmonizing the legislation of Ukraine with the framework of the UN Protocol
against the illicit manufacture and circulation of firearms. In particular, the preparation
of a unified toolkit for collecting and analyzing data for the UN Questionnaire on
Illicit Arms Traffic, carried out with the assistance of UNODC experts within the
framework of the Global Firearms Program (GFP), is important for improving the
efficiency of crime investigation and prevention of illegal firearms circulation.

Based on the results of the research, conclusions were drawn about the need to
use international experience for the formation of state policy in the area of the
circulation of firearms and ammunition, the construction of an effective system of
counteraction and prevention of their illegal use by introducing international standards
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regarding regulatory, information and analytical, scientific, financial and material –
technical support of such activities. It was stated that the implementation of these
tasks requires the adoption of a holistic strategy to counter and prevent the illegal
circulation of firearms.

Keywords: crime prevention, illegal circulation of firearms and ammunition,
international experience, international cooperation.
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ÂÈÇÍÀÍÍß ÏÎÊÀÇÀÍÜ Ç ×ÓÆÈÕ ÑË²Â ÄÎÊÀÇÎÌ Ó
ÊÐÈÌ²ÍÀËÜÍÎÌÓ ÏÐÎÂÀÄÆÅÍÍ²: ÏÐÎÁËÅÌÈ

Â²Ò×ÈÇÍßÍÎ¯ ÒÅÎÐ²¯ ÒÀ ÏÐÀÊÒÈÊÈ

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ îêðåìèõ ïðàâîâèõ ïðîáëåì â³ò÷èçíÿíî¿
òåîð³¿ òà ïðàêòèêè ùîäî âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Óñòàíîâëåíî, ùî â ÊÏÊ Óêðà¿íè íå âèçíà÷åíî êîëî îñ³á, ÿê³ ìîæóòü
íàäàâàòè òàê³ ïîêàçàííÿ; íåäîñêîíàëèì º ïåðåë³ê âèïàäê³â, ÿê³ óíåìîæëèâëþþòü
äîïèò ïåðøîäæåðåëà ³íôîðìàö³¿ òîùî. Ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿
ç óäîñêîíàëåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ùîäî ïèòàíü
âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Êëþ÷îâ³ ñëîâà: ïîêàçàííÿ ç ÷óæèõ ñë³â, äîïóñòèì³ñòü, âèêëþ÷í³ âèïàäêè,
äîïèò îñîáè, ñâ³äîê.

Íà ñüîãîäí³ â Óêðà¿í³ ó ïðàâîçàñòîñîâí³é ïðàêòèö³ îðãàí³â äîñóäîâîãî ðîçñë³-
äóâàííÿ òà ñóä³â äåäàë³ ÷àñò³øå âèêîðèñòîâóþòüñÿ ïîêàçàííÿ ç ÷óæèõ ñë³â ÿê ïðî-
öåñóàëüíå äæåðåëî äîêàç³â. ̄ õ âèêîðèñòàííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³ íàáóâàº
îñîáëèâîãî çíà÷åííÿ â òèõ âèïàäêàõ, êîëè íåìîæëèâî äîïèòàòè îñîáó, ÿêà íàäàëà
ïåðâèíí³ ïîÿñíåííÿ. Ïðîòå íåäîñêîíàë³ñòü ïîðÿäêó âèêîðèñòàííÿ ïîêàçàíü ç
÷óæèõ ñë³â ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ òà ðîçãëÿäó ñïðàâè â ñóä³ âèêëèêàº
íèçêó ïðîáëåìíèõ ïèòàíü, ÿê³ ïîòðåáóþòü âèð³øåííÿ. Çîêðåìà, äî íèõ ñë³ä
â³äíåñòè: ñóïåðå÷ëèâ³ñòü ïîëîæåííÿ ùîäî âèçíàííÿ äîïóñòèìèì äîêàçîì ïîêàçàííÿ
ç ÷óæèõ ñë³â íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³
ïîÿñíåííÿ; íåâèçíà÷åí³ñòü êîëà îñ³á, ÿê³ ìîæóòü íàäàâàòè òàê³ ïîêàçàííÿ;
íåäîñêîíàë³ñòü ïåðåë³êó âèïàäê³â, ÿê³ óíåìîæëèâëþþòü äîïèò ïåðøîäæåðåëà
³íôîðìàö³¿ òîùî. Çàçíà÷åíå çóìîâëþº àêòóàëüí³ñòü íàøî¿ ñòàòò³.

Îêðåìèìè ïèòàííÿìè äîïóñòèìîñò³ ïîêàçàíü ³ç ÷óæèõ ñë³â ÿê ïðîöåñóàëüíîãî
äæåðåëà äîêàç³â ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè çàéìàëèñÿ òàê³ â÷åí³: Â.Ã. Ãîí-
÷àðåíêî, Ã.Ô. Ãîðñüêèé, Þ.Ì. Ãðîøåâèé, Â.Â. Êîðîëü, Ã.Ð. Êðåò, Ì.Ì. Ìèõåºíêî,
Ì.À. Ïîãîðåöüêèé, Â.Ì. Òåðòèøíèê, Â. Ëóøï³ºíêî, À.Â. Ïàíîâà, Î. Ïåðåâåðçà,
Ò. Ñàäîâà, Í. Ñê³äàí, Î. Òî÷èëîâñüêèé òà ³íø³. Ïðîòå íåçâàæàþ÷è íà âíåñîê
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çàçíà÷åíèõ íàóêîâö³â ó äîñë³äæåííÿ ö³º¿ ïðîáëåìàòèêè, íèí³ çàëèøàºòüñÿ íåâèð³-
øåíèìè íèçêà âàæëèâèõ òåîðåòè÷íèõ ³ ïðàêòè÷íèõ ïðîáëåì ³íñòèòóòó ïîêàçàíü
ç ÷óæèõ ñë³â.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ïðîáëåìíèõ ïèòàíü ùîäî âèçíàííÿ ïîêàçàíü ç
÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîâàäæåíí³ ç óðàõóâàííÿì ñë³ä÷î¿ òà ñó-
äîâî¿ ïðàêòèêè.

ªâðî³íòåãðàö³éí³ ïðîöåñè â Óêðà¿í³ çóìîâëþþòü íåîáõ³äí³ñòü íàáëèæåííÿ
â³ò÷èçíÿíî¿ ïðàâîâî¿ ñèñòåìè äî ïîçèòèâíî¿ ïðàêòèêè êðà¿í – ÷ëåí³â ªÑ ùîäî
çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè, çîêðåìà ó êðèì³íàëüíîìó ñóäî÷èíñòâ³. Öå âèìàãàº
â³ä çàêîíîäàâöÿ ñòâîðåííÿ òàêîãî ïðàâîâîãî ìåõàí³çìó, ÿêèé, ç îäíîãî áîêó, çà-
áåçïå÷èòü ïðàêòè÷íå âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â ó êðèì³íàëüíîìó ïðî-
âàäæåíí³ ³ç äîòðèìàííÿì âèìîã íàëåæíîñò³ òà äîïóñòèìîñò³, à ç ³íøîãî –
ãàðàíòóâàòèìå çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñîáè â³ä çëîâæèâàíü ç
áîêó ïðàâîîõîðîííèõ îðãàí³â òà ñóäó.

Â³äïîâ³äàþ÷è íà âèêëèêè ñüîãîäåííÿ, çàêîíîäàâåöü ó Êðèì³íàëüíîìó ïðî-
öåñóàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÏÊ) â ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ïåðåäáà÷èâ
ìîæëèâ³ñòü âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Âîäíî÷àñ á³ëüø³ñòü ñïåö³àë³ñò³â ó ãàëóç³ ïðàâà äî çàçíà÷åíî¿ ñòàòò³
ñòàâëÿòüñÿ êðèòè÷íî, àäæå ââàæàþòü, ùî âèêîðèñòàííÿ ÷óòîê, ÿêèìè ìîæóòü
áóòè ïîêàçàííÿ ç ÷óæèõ ñë³â, º íåïðèïóñòèìèì ïðè ðîçñë³äóâàíí³ çëî÷èí³â, îñ-
ê³ëüêè îáâèíóâà÷åííÿ ìàº ́ ðóíòóâàòèñÿ íà äîêàçàõ, äîñòîâ³ðí³ñòü ÿêèõ ìîæëèâî
ïåðåâ³ðèòè. Êð³ì òîãî, âêàçóºòüñÿ íà ñêëàäí³ñòü ðîçìåæóâàííÿ “çàâ³äîìî” íåïðàâ-
äèâèõ ïîêàçàíü ç ÷óæèõ ñë³â ³ ïîìèëêîâèõ ïîêàçàíü ³ç ÷óæèõ ñë³â ó êîíòåêñò³
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ñâ³äê³â, ïîòåðï³ëèõ çà äà÷ó çàâ³äîìî íåïðàâäèâèõ
ïîêàçàíü ó êðèì³íàëüíîìó çàêîíîäàâñòâ³. Öå îáóìîâëåíî òèì, ùî óìîâîþ êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ º ñàìå “çàâ³äîì³ñòü”, òîáòî îá³çíàí³ñòü ñâ³äêà ç òèì,
ùî ïîâ³äîìëåí³ íèì â³äîìîñò³ º íåäîñòîâ³ðíèìè. Ó ðàç³ ïîêàçàíü ç ÷óæèõ ñë³â
äîâåñòè öþ îçíàêó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ íåìîæëèâî, òîìó ùî í³õòî íå
ìîæå äîñòåìåííî çíàòè, ÷è ïðàâäèâîþ º òàêà ³íôîðìàö³ÿ [1]. Ó çâ’ÿçêó ç öèì,
ãîëîâíîþ òàêòè÷íîþ ïðîáëåìîþ ïðè äîïèò³ ö³º¿ êàòåãîð³¿ îñ³á º âèá³ð êîíêðåòíèõ
ïðèéîì³â äîïèòó, ÿêèìè ìîæëèâî ðîçìåæóâàòè ïîìèëêîâ³ñòü òà çà â³äîì³ñòü ïå-
ðåêðó÷óâàííÿ ôàêò³â ó òàêèõ ïîêàçàííÿõ, ÿêå äîñÿãàºòüñÿ: àíàë³çîì íåñóïåðå÷ëè-
âîñò³ ñàìèõ ïîêàçàíü ó õîä³ äîïèòó, ïîñòàíîâêîþ óòî÷íþþ÷èõ ïèòàíü, ïðåä’ÿâëåííÿì
äîêàç³â, ïðîâåäåííÿì ³íøèõ ñë³ä÷èõ ä³é [2, ñ. 230].

Íåçâàæàþ÷è íà òðóäíîù³, ÿê³ âèíèêàþòü ï³ä ÷àñ âèêîðèñòàííÿ ïîêàçàíü ç
÷óæèõ ñë³â, ó äåÿêèõ âèïàäêàõ, ÿê âèíÿòîê, ïðîñòî íå ìîæíà îá³éòèñÿ áåç ïî-
êàçàíü ³ç ÷óæèõ ñë³â. Çíà÷èì³ñòü òàêîãî äîêàçó íàäàº äîäàòêîâó ³ ºäèíó ìîæëèâ³ñòü
ñóäó âñòàíîâèòè ³ñòîòí³ îáñòàâèíè äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Ó çâ’ÿçêó ç
öèì, ââàæàºìî çà äîö³ëüíå é ìîæëèâå ³ñíóâàííÿ ³íñòèòóòó ïîêàçàíü ç ÷óæèõ ñë³â
ç éîãî äîîïðàöþâàííÿì é óäîñêîíàëåííÿì.

Íàñàìïåðåä ïîòðåáóº âäîñêîíàëåííÿ ÷àñòèíà äðóãà ñòàòò³ 97 ÊÏÊ, ó ÿê³é
çàçíà÷åíî, ùî ñóä ìàº ïðàâî âèçíàòè äîïóñòèìèì äîêàçîì ïîêàçàííÿ ç ÷óæèõ ñë³â
íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Òàêå
ôîðìóëþâàííÿ ñòàòò³ ñïðèÿº òîìó, ùî îêðåì³ ñóäè âèçíàþòü äîïóñòèìèìè äîêàçàìè
³ âèêîðèñòîâóþòü ó ñóäîâèõ ð³øåííÿõ ïîêàçàííÿ ç ÷óæèõ ñë³â ðàçîì ³ç ïîêàçàííÿìè
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îñ³á, ÿê³ íàäàâàëè ïåðâèíí³ ïîêàçàííÿ. Ïðèêëàäîì òîìó º âèðîê Íîâîêàõîâñüêîãî
ì³ñüêîãî ñóäó Õåðñîíñüêî¿ îáëàñò³  â³ä 28.01.2019 ó ñïðàâ³ ¹ 661/150/18, ÿêèé
íàäàâ îö³íêó ïîêàçàííÿì ÎÑÎÁÀ_7, ÎÑÎÁÀ_8, ÎÑÎÁÀ_9, ÎÑÎÁÀ_4 òà ÎÑÎ-
ÁÀ_3, ÿê³, â³äïîâ³äíî äî âèòÿãó ç ðîçñòàíîâêè íàðÿä³â Íîâîêàõîâñüêîãî ÂÏ ÃÓÍÏ
â Õåðñîíñüê³é îáëàñò³, íà 05.11.2017 çä³éñíþâàëè ÷åðãóâàííÿ ç 08 ãîä. 00 õâ.
05.11.2017 äî 08 ãîä. 00 õâ. 06.11.2017. Ó âèðîêó ñóä âêàçàâ, ùî ñâ³äîê ÎÑÎÁÀ_9
ïîÿñíèâ, ùî â³í º îïåðóïîâíîâàæåíèì â³ää³ëåííÿ êàðíîãî ðîçøóêó Íîâîêàõîâñü-
êîãî ÂÏ ÃÓÍÏ â Õåðñîíñüê³é îáëàñò³ ó ñêëàä³ ñë³ä÷î-îïåðàòèâíî¿ ãðóïè. Áëèçüêî
îï³âíî÷³ 05.11.2017, ï³ä ÷àñ çä³éñíåííÿ ñë³ä÷î-îïåðàòèâíîþ ãðóïîþ îãëÿäó ì³ñöÿ
ïîä³¿, íà ìîá³ëüíèé òåëåôîí ÎÑÎÁÀ_7 çàòåëåôîíóâàëè ÎÑÎÁÀ_3 òà ÎÑÎÁÀ_4
³ ïîâ³äîìèëè ïðî õóë³ãàíñüê³ ä³¿ íåâ³äîìèõ. Ïðè¿õàâøè íà äîïîìîãó, ïîáà÷èëè
ïðàö³âíèê³â ïîë³ö³¿ ÎÑÎÁÀ_3 òà ÎÑÎÁÀ_4 á³ëÿ àâòîìîá³ëÿ ÂÀÇ-2110, ëîáîâå
ñêëî òà ôàðà ÿêîãî áóëè ðîçáèò³. ÎÑÎÁÀ_3 ïîâ³äîìèâ, ùî îáâèíóâà÷åíèé ÎÑÎ-
ÁÀ_1 çàìàõóâàâñÿ ïëÿøêîþ â³ä ïèâà, ÿêîþ ðîçáèâ ôàðó. Ï³ñëÿ îãëÿäó âîíè ðà-
çîì çàòðèìàëè ÎÑÎÁÀ_1 òà ÎÑÎÁÀ_2, ÿê³ ïåðåáóâàëè ó ñòàí³ àëêîãîëüíîãî
ñï’ÿí³ííÿ. Ïðàö³âíèêè ïîë³ö³¿ ÎÑÎÁÀ_8 òà ÎÑÎÁÀ_7 â ñóäîâîìó çàñ³äàíí³
íàäàëè àíàëîã³÷í³ ÎÑÎÁÀ_9 ïîêàçàííÿ, ï³äòâåðäèâøè, ùî ç³ ñë³â ïðàö³âíèêà
ïîë³ö³¿ ÎÑÎÁÀ_3 ¿ì ñòàëî â³äîìî ïðî ïîøêîäæåííÿ ÎÑÎÁÀ_1 ôàðè, à ÎÑÎÁÀ_2 –
ëîáîâîãî ñêëà ñëóæáîâîãî àâòîìîá³ëÿ ï³ä ÷àñ õóë³ãàíñüêèõ ä³é. Âèçíàâøè ïîêàçàííÿ
ÎÑÎÁÀ_9, ÎÑÎÁÀ_8 òà ÎÑÎÁÀ_7 äîïóñòèìèìè äîêàçàìè, ñóä âèêîðèñòàâ ¿õ ó
âêàçàíîìó âèðîêó [3].

Ïðîòå ïðè ìîæëèâîñò³ îòðèìàííÿ ïðÿìîãî äîêàçó – ïîêàçàíü îñîáè, ÿêà
íàäàëà ïåðâèíí³ ïîÿñíåííÿ, âèçíàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â äîêàçîì ³ âèêîðè-
ñòîâóâàòè ¿õ â ñóäîâèõ ð³øåííÿõ íåäîö³ëüíî. Öå çóìîâëåíî òèì, ùî ñóä ïðè
ïðèéíÿòò³ ð³øåííÿ, â ïåðøó ÷åðãó, ïîâèíåí çâåðòàòèñÿ äî ïåðøîäæåðåëà â³äî-
ìîñòåé, ÿê³ ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, à ïîêàçàííÿ ç ÷ó-
æèõ ñë³â º ëèøå ïîõ³äíèì äîêàçîì. Çà ñëóøíèì òâåðäæåííÿì À.Ï. Áóùåíêà,
ÿêùî îñîáà, ÿêà äàâàëà ïåðâèíí³ ïîÿñíåííÿ â ñóä³ äîïèòàíà, òî âèêîðèñòàííÿ
ïîêàçàíü, ùî ïåðåêàçóþòü ¿¿ ïîêàçàííÿ, çà öèì ïðàâèëîì º íåäîïóñòèìèì [4].
Â³äòàê, ïðàâèëüíîþ ñë³ä ââàæàòè ïðàêòèêó òèõ ñóä³â, ÿê³ âèçíàþòü íåäîïóñòèìèìè
äîêàçàìè ïîêàçàííÿ ç ÷óæèõ ñë³â ó ðàç³ ìîæëèâîñò³ âèêëèêàòè ³ äîïèòàòè îñîáó,
ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ.

Íà ïåðåêîíàííÿ Ã.Ð. Êðåò, âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ïîâèííî
ïîâ’ÿçóâàòèñÿ ç âèïàäêàìè, êîòð³ óíåìîæëèâëþþòü äîïèò îñîáè, ÿêà íàäàëà
ïåðâèíí³ ïîÿñíåííÿ, ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ÿê ñâ³äêà, ïîòåðï³ëîãî [5, c. 238].
Äëÿ ïðèéíÿòòÿ ð³øåííÿ ïðî âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â òà ¿õ äîïóñòèì³ñòü
âèçíà÷àëüíèì º âñòàíîâëåííÿ òîãî, ùî ïåðâèííèé äîêàç óòðà÷åíî àáî îòðèìàòè
éîãî ç îá’ºêòèâíèõ ïðè÷èí íåìîæëèâî [6, ñ. 251].

Îòæå, íà ï³äñòàâ³ çàçíà÷åíîãî âèùå ââàæàºìî, ùî äîïóñòèì³ñòü ïîêàçàíü ç
÷óæèõ ñë³â ÿê äîêàç³â ìàº çàëåæàòè â³ä íåìîæëèâîñò³ äîïèòàòè ïåðøîäæåðåëî
³íôîðìàö³¿. Ó çâ’ÿçêó ç ÷èì òàê³ ïîêàçàííÿ ñë³ä âèçíàâàòè äîïóñòèìèìè äîêàçàìè
³ âèêîðèñòîâóâàòè â ñóäîâèõ ð³øåííÿõ ëèøå ó ðàç³ íåìîæëèâîñò³ ç îá’ºêòèâíèõ
ïðè÷èí äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîêàçàííÿ. Ç öüîãî ïðèâîäó ñëóøíîþ
º ïîçèö³ÿ Â.Â. Âàïíÿð÷óêà ïðî äîö³ëüí³ñòü çàì³íèòè â ÷àñòèí³ äðóã³é ñòàòò³ 97
ÊÏÊ Óêðà¿íè ñëîâîñïîëó÷åííÿ “íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà
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íàäàëà ïåðâèíí³ ïîÿñíåííÿ” íà ñëîâîñïîëó÷åííÿ “â ðàç³ íåìîæëèâîñò³ äîïèòàòè
îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ” [6, ñ. 251]. Ïîä³ëÿþ÷è äóìêó àâòîðà, ââà-
æàºìî, ùî óñóíåííÿ ïðîòèð³÷ ³ç çàçíà÷åíî¿ ñòàòò³ ñïðèÿòèìóòü âèðîáëåííþ ºäèíîãî
ï³äõîäó ùîäî âèêîðèñòàííÿ ñóäàìè ïîêàçàíü ç ÷óæèõ ñë³â òà âèçíàííÿ ¿õ äîïóñòèìèì
äîêàçîì.

Íàðàç³ º äèñêóñ³éíîþ ÷àñòèíà òðåòÿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ó ÿê³é çàêîíî-
äàâåöü ïåðåðàõîâóº âèïàäêè, ó ÿêèõ ñóä ìàº ïðàâî âèçíàâàòè íåìîæëèâèì äîïèò
îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Çîêðåìà, öå ñòîñóºòüñÿ ïîëîæåííÿ ùîäî
ïðàâà ñóäó âèçíàòè äîïóñòèìèì äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â âíàñë³äîê â³äìîâè
îñîáè â³ä íàäàííÿ ïîêàçàíü ó ñóäîâîìó çàñ³äàíí³, íå ï³äêîðÿþ÷èñü âèìîç³ ñóäó.
Íà íàøå ïåðåêîíàííÿ, öå ïîëîæåííÿ ìàº áóòè âèêëþ÷åíî ç ÊÏÊ Óêðà¿íè. Àäæå
ñâ³äêè çîáîâ’ÿçàí³ äàâàòè ïðàâäèâ³ ïîêàçàííÿ ïðî â³äîì³ ¿ì îáñòàâèíè, ùî ï³ä-
ëÿãàþòü äîêàçóâàííþ. Â³äìîâèòèñÿ äàâàòè ïîêàçàííÿ â ñóäîâîìó çàñ³äàíí³ ìàþòü
ïðàâî ëèøå ñâ³äêè, ÿê³ º ÷ëåíàìè ñ³ì’¿ òà áëèçüêèìè ðîäè÷àìè îáâèíóâà÷åíîãî.
×èííèì çàêîíîäàâñòâîì ïåðåäáà÷åí³ â³äïîâ³äí³ çàõîäè âïëèâó íà îñîáó, ÿêà
â³äìîâëÿºòüñÿ äàâàòè ïîêàçàííÿ â ñóäîâîìó çàñ³äàíí³. Çîêðåìà, çà â³äìîâó â³ä
íàäàííÿ ïîêàçàíü ñë³ä÷îìó, ïðîêóðîðó, ñë³ä÷îìó ñóää³ ÷è ñóäó, êð³ì âèïàäê³â,
ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè, ñâ³äîê íåñå êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñòàòòåþ
385 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè [7]. Ó ðàç³ íåÿâêè ñâ³äêà áåç ïîâàæíèõ ïðè-
÷èí ñóäîì ìîæå áóòè çàñòîñîâàíî ïðèâ³ä (ñò. 140–143 ÊÏÊ). ßê áà÷èìî, ó ñóäó
º ìåõàí³çì âïëèâó íà îñîáó, ÿêà â³äìîâëÿºòüñÿ íàäàòè ïîêàçàííÿ â ñóä³. Â³äòàê,
ïóíêò äðóãèé ÷àñòèíè òðåòüî¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè ïîòðåáóº âèêëþ÷åííÿ.
Êð³ì òîãî, ñë³ä ðîçøèðèòè ïåðåë³ê âèïàäê³â, ó ÿêèõ ñóä ìàº ïðàâî âèçíàâàòè íå-
ìîæëèâèì äîïèò îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Äî íèõ ïðîïîíóºòüñÿ
â³äíåñòè íåìîæëèâ³ñòü ç’ÿâèòèñÿ äî ñóäó ³ íàäàòè ïîêàçàííÿ ÷åðåç ñòðàõ ÷è
íåáåçïåêó ¿¿ æèòòþ, çäîðîâ’þ, ñâîáîä³”.

Ùå îäíèì ³ç íåäîë³ê³â â³ò÷èçíÿíîãî ïðàâîâîãî ðåãóëþâàííÿ âèçíàííÿ ïîêà-
çàíü ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì â êðèì³íàëüíîìó ïðîâàäæåíí³ º íå÷³òêå
âèçíà÷åííÿ êîëà îñ³á, ÿê³ ìîæóòü äàâàòè ïîêàçàííÿ ³ç ÷óæèõ ñë³â. Çîêðåìà, çàêî-
íîäàâåöü âçàãàë³ íå ïåðåäáà÷èâ í³ÿêèõ îñîáëèâîñòåé ùîäî ïîðÿäêó îòðèìàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â â³ä ìàëîë³òí³õ ÷è íåïîâíîë³òí³õ îñ³á. Ïðè öüîìó ëèøå
âêàçàâ, ùî îñîáàì, ÿê³ íå äîñÿãëè ø³ñòíàäöÿòèð³÷íîãî â³êó, ðîç’ÿñíþºòüñÿ ëèøå
îáîâ’ÿçîê ïðî íåîáõ³äí³ñòü íàäàííÿ ïðàâäèâèõ ïîêàçàíü é âîíè íå ïîïåðåäæàþòüñÿ
ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà â³äìîâó â³ä äàâàííÿ ïîêàçàíü ³ çà çàâ³äîìî
íåïðàâäèâ³ ïîêàçàííÿ.

Ó êîíòåêñò³ äîñë³äæóâàíîãî ïèòàííÿ ². ×óïð³êîâà çâåðòàº óâàãó íà òå, ùî òàêà
êàòåãîð³ÿ îñ³á ùå íå ïðîéøëà âñ³õ åòàï³â ñîö³àëüíî¿ ôîðìàö³¿, òà ¿¿ ñâ³òîñïðèéíÿòòÿ
ìîæå áóòè ñïîòâîðåíå ÿê âëàñíèìè óÿâëåííÿìè, òàê ³ çîâí³øí³ìè ñòðàõàìè àáî
³íøèìè ôàêòîðàìè. Â³äòàê âîíà ñòàâèòü ï³ä ñóìí³â ìîæëèâ³ñòü íàäàâàííÿ
ìàëîë³òí³ìè àáî íåïîâíîë³òí³ìè îñîáàìè ïîêàçàíü ç ÷óæèõ ñë³â ³ ïðîïîíóº çàáîðîíèòè
íàäàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â òàêèìè îñîáàìè. [8, ñ. 9–10]. Ïðîòå òàêà ïîçèö³ÿ
àâòîðêè º ñóïåðå÷ëèâîþ. Ìè ââàæàºìî ìîæëèâèì âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ
ñë³â ÿê äîêàç³â, íàäàíèõ ìàëîë³òíüîþ ÷è íåïîâíîë³òíüîþ îñîáàìè.

Ç ìåòîþ óðåãóëþâàííÿ çàçíà÷åíîãî ïèòàííÿ ñë³ä äîïîâíèòè ïåðåë³ê îñ³á,
êîòð³ ìîæóòü íàäàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â òàêîþ êàòåãîð³ºþ ÿê ìàëîë³òí³ òà

© Ponomarenko Alla, 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54).29

274

íåïîâíîë³òí³ îñîáè. Âîäíî÷àñ ïåðåä îòðèìàííÿì òàêèõ ïîêàçàíü ñë³ä÷èé, ä³çíàâà÷,
ïðîêóðîð ÷è ñóääÿ ïîâèíí³ çâåðíóòè óâàãó íà ð³âåíü ðîçóìîâîãî ðîçâèòêó òàêî¿
îñîáè. Ïðè ç’ÿñóâàíí³ ïèòàííÿ, ÷è ìîãëà ìàëîë³òíÿ ÷è íåïîâíîë³òíÿ îñîáà ç óðà-
õóâàííÿì ¿¿ åìîö³éíîãî ñòàíó, ³íäèâ³äóàëüíî-ïñèõîëîã³÷íèõ îñîáëèâîñòåé òà ð³âíÿ
ðîçóìîâîãî ðîçâèòêó ïðàâèëüíî (àäåêâàòíî) ñïðèéìàòè òà óñâ³äîìëþâàòè çíà÷åííÿ
ïî÷óòîãî, íåîáõ³äíî ïðèçíà÷èòè êîìïëåêñíó ïñèõîëîãî-ïñèõ³àòðè÷íó åêñïåðòèçó,
à äëÿ ç’ÿñóâàííÿ ð³âíÿ ðîçâèòêó, ³íøèõ ñîö³àëüíî-ïñèõîëîã³÷íèõ ðèñ îñîáè íåïîâíî-
ë³òíüîãî – ïñèõîëîã³÷íó åêñïåðòèçó. Â³äïîâ³äíèé âèñíîâîê ñïåö³àë³ñòà äîïîìîæå
âñòàíîâèòè çäàòí³ñòü òàêèõ îñ³á ïðàâèëüíî ñïðèéìàòè  îáñòàâèíè, ùî ìàþòü çíà-
÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ³ äàâàòè ïðî íèõ ïðàâèëüí³ ïîêàçàííÿ.

Òàêîæ âèêëèêàº äèñêóñ³þ ÷àñòèíà ñüîìà ñòàòò³ 97 ÊÏÊ Óêðà¿íè, â ÿê³é
çàçíà÷åíî, ùî â áóäü-ÿêîìó ðàç³ íå ìîæóòü áóòè âèçíàí³ äîïóñòèìèì äîêàçîì ïî-
êàçàííÿ ³ç ÷óæèõ ñë³â, ÿêùî âîíè äàþòüñÿ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì
îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ îñîáîþ ùîäî ïîÿñíåíü îñ³á, íàäàíèõ ñë³ä÷îìó,
ïðîêóðîðó, àáî ñï³âðîá³òíèêó îïåðàòèâíîãî ï³äðîçä³ëó ï³ä ÷àñ çä³éñíåííÿ íèì
êðèì³íàëüíîãî ïðîâàäæåííÿ.

Âàðòî çàçíà÷èòè, ùî öå ïîëîæåííÿ º îñîáëèâ³ñòþ â³ò÷èçíÿíîãî êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàêîíîäàâñòâà, îñê³ëüêè â ïîëîæåííÿõ ÊÏÊ Óêðà¿íè â³ä 1960
ðîêó áóëà â³äñóòíÿ çàáîðîíà ùîäî îòðèìàííÿ ïîêàçàíü ïðîêóðîðà, ñï³âðîá³òíèêà
îïåðàòèâíîãî ï³äðîçä³ëó àáî â³ä ³íøî¿ îñîáè ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì
ï³ä ÷àñ çä³éñíåííÿ íèìè êðèì³íàëüíîãî ïðîâàäæåííÿ. Çàïðîâàäæåííÿ òàêî¿ çàáî-
ðîíè â ÊÏÊ Óêðà¿íè â³ä 2012 ðîêó îáóìîâëåíî â³äíåñåííÿì öèõ ó÷àñíèê³â êðè-
ì³íàëüíîãî ïðîöåñó äî ñòîðîíè îáâèíóâà÷åííÿ, ÿê³ ìîæóòü ìàòè çàö³êàâëåí³ñòü ó
êðèì³íàëüíîìó ïðîâàäæåíí³.

Íàðàç³, íåçâàæàþ÷è íà ïðÿìó çàáîðîíó â ÊÏÊ Óêðà¿íè ùîäî âèêîðèñòàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â, íàäàíèõ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî
ï³äðîçä³ëó àáî ³íøîþ îñîáîþ ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ
íèìè êðèì³íàëüíîãî ïðîâàäæåííÿ, ó ñóäîâ³é ïðàêòèö³ íàÿâí³ âèïàäêè ¿¿ íåäîòðè-
ìàííÿ. Òàê, îäí³ ñóäè ïåðøî¿ ³íñòàíö³¿ âèçíàþòü äîïóñòèìèìè ³ âèêîðèñòîâóþòü
ó âèðîêàõ íà ï³äòâåðäæåííÿ âèíóâàòîñò³ îáâèíóâà÷åíîãî ïîêàçàííÿ, îòðèìàí³
ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó ç éîãî ïîÿñíåíü ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ [9]. ²íø³ ñóäè îòîòîæíþþòü ïîêàçàííÿ ç ÷óæèõ ñë³â, íàäàíèõ ñë³ä-
÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ îñîáîþ
ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ íèìè êðèì³íàëüíîãî ïðîâàä-
æåííÿ ç ïîêàçàííÿìè, ÿê³ íàäàþòüñÿ ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ñë³ä÷èì, ïðîêóðî-
ðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó ÿê ñâ³äêîì ùîäî îáñòàâèí êðèì³íàëü-
íîãî ïðîâàäæåííÿ. Íàïðèêëàä, Âîëèíñüêèé àïåëÿö³éíèé ñóä, êåðóþ÷èñü íîðìîþ
÷. 7 ñò. 97 ÊÏÊ Óêðà¿íè, âèçíàâ íåäîïóñòèìèì äîêàç ïîêàçàííÿ ñâ³äê³â ÎÑÎÁÀ_6
òà ÎÑÎÁÀ_7, ÿê³ º ïðàö³âíèêàìè ïîë³ö³¿ [10]. Ó ïîäàëüøîìó Âåðõîâíèé ñóä
ñêàñóâàâ öå ð³øåííÿ ñóäó, çâåðíóâøè óâàãó, ùî ö³ ñâ³äêè º ³íñïåêòîðàìè ïàòðóëüíî¿
ïîë³ö³¿, ÿê³ áåçïîñåðåäíüî áà÷èëè ïîòåðï³ëîãî ï³ñëÿ íàïàäó, çä³éñíþâàëè çàõîäè
ç³ âñòàíîâëåííÿ òà ðîçøóêó íàïàäíèêà. Â³äïîâ³äíî, ö³ ïðàö³âíèêè ïîë³ö³¿ ÿê ñâ³ä-
êè ïîâ³äîìèëè ³íôîðìàö³þ, ÿêó ñïðèéìàëè áåçïîñåðåäíüî [11]. Îòæå, ï³ä ÷àñ
ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî äîïóñòèì³ñòü äîêàçó ïîêàçàíü ç³ ñë³â ïðàö³âíèê³â
ïîë³ö³¿ ñóä ïîâèíåí ç’ÿñóâàòè, ÷è º âîíè ïîêàçàííÿìè ç ÷óæèõ ñë³â, ÷è âîíè º
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³íôîðìàö³ºþ, ÿêó ïðàö³âíèêè ïîë³ö³¿ îòðèìàëè ÿê î÷åâèäö³ ï³ä ÷àñ çä³éñíåííÿ
çàõîä³â íà ì³ñö³ ïîä³¿, òîáòî º íîñ³ºì ³íôîðìàö³¿, ÿêó ñïðèéìàëè áåçïîñåðåäíüî.

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå, ââàæàºìî çà íåîáõ³äíå çâåðíóòè óâàãó íà òå,
ùî íàðàç³ â Óêðà¿í³ ïðàâîâå ðåãóëþâàííÿ ³íñòèòóòó ïîêàçàíü ç ÷óæèõ ñë³â ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ìàº ïåâí³ íåäîë³êè. Çîêðåìà, ó ÊÏÊ Óêðà¿íè íå
âèçíà÷åíî êîëî îñ³á, ÿê³ ìîæóòü íàäàâàòè òàê³ ïîêàçàííÿ; íåäîñêîíàëèì º ïåðåë³ê
âèïàäê³â, ÿê³ óíåìîæëèâëþþòü äîïèò ïåðøîäæåðåëà ³íôîðìàö³¿ òîùî. Êð³ì òîãî,
àíàë³ç â³ò÷èçíÿíî¿ ñóäîâî¿ ïðàêòèêè âêàçóº íà â³äñóòí³ñòü ºäèíîãî ï³äõîäó ùîäî
âèêîðèñòàííÿ ñóäàìè ïîêàçàíü ç ÷óæèõ ñë³â òà âèçíàííÿ ¿õ äîïóñòèìèì äîêàçîì
ó êðèì³íàëüíîìó ïðîâàäæåíí³. Ó çâ’ÿçêó ç öèì, ñóää³ íà âëàñíèé ðîçñóä âèð³øóþòü
öå ïèòàííÿ, ùî íåð³äêî ïðèçâîäèòü äî ïðîòèð³÷÷ÿ ñóäîâèõ ð³øåíü â ³äåíòè÷íèõ
ñèòóàö³ÿõ. Óñå öå âêàçóº íà íåîáõ³äí³ñòü âíåñåííÿ çì³í äî ÷èííîãî çàêîíîäàâñòâà.
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HEARSAY EVIDENCE IN CRIMINAL PROCEEDINGS:
PROBLEMS OF DOMESTIC THEORY AND PRACTICE

The article is devoted to the study of some legal problems of the domestic theory
and practice of admitting hearsay evidence in criminal proceedings. Legal norms
regulating the institute of hearsay evidence are analyzed in order to identify conflicts
and inconsistencies.

One of the violations of domestic legal regulation is the attribution of hearsay
to admissible evidence in criminal proceedings, which is a vague definition of the
range of persons who can testify in other people’s cases. In particular, the legislation
did not at all suggest that any order of appearance should occur with other people’s
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words from minors or minors. In order to possibly cover the scope of the list of
persons who can provide sentences with foreign words, categories such as minors and
minors. At the same time, before revealing such traces, the investigator, interrogator,
prosecutor or judge must pay attention to the level of mental development of such a
person. When determining the level of development of other socio-psychological
features of the face of a minor – a psychological examination, it is necessary to
determine the level of development of other socio-psychological features of the face of
a minor. The production corresponds to the conclusion confirming the presence of an
extremely high degree.

Currently, debatable is the third part of Article 97 of the CPC of Ukraine, in
which the legislator lists the cases in which the court has the right to recognize the
impossibility of interrogating the person who gave the primary explanations. Attention
is focused on the need to expand the list of cases in which the court has the right to
recognize as impossible the interrogation of the person who provided the initial
explanations. Proposed to include the inability to appear in court and testify because
of fear or danger to her life, health, or liberty.

The necessity of improving the second part of Article 97 of the Code of Criminal
Procedure of the Russian Federation is substantiated, which provides the court with
the right to recognize hearsay testimony as admissible evidence, regardless of the
possibility of interrogating the person who provided the primary explanations.

Keywords:  hearsay evidence, admissibility, exceptional cases, interrogation of
a person, witness.
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