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Be3sHoaux B. C. — HauioHanbHWA ekcnepT
i3 gocnigxeHb YnpaeniHHa OOH 3 HapkoTukiB
Ta 3MOYNHHOCTI, M. KuiB

OCOBJINBOCTI PO3BUTKY 3APYBIXKHOIO
KPUMIHAJIbHOIO 3AKOHOABCTBA

3 NPOTUAII BUKOPUCTAHHIO KOLUTIB,
OOEPXAHUX Bl HE3AKOHHOI'O OBITl'Y
HAPKOTUKIB

BuceimneHo ocobnusocmi icmopu4yHo20 pO38UMKY
KpuMiHaribHo20 3akoHoOasecmea CLUA, Benukoi BpumarHii, ®paHuii,
HimeuyquHu ma okpemux KpaiH konuwHbo2o0 CPCP, ske ecmaHoesntoe
gidnoegidanbHicmb 3a 8iOMUBaAHHS  (BUKOPUCMAaHHS)  Kowmie,
3006ymux 8i0 He3akOHHO20 Obiey HapKkomukie ma iHwux eudig
3/104UHHOI  disinbHocmi.  30ilicHEHO OpieHsIIbHUL  aHaria HopM
KpuMiHarnbHO20 npasa YkpaiHu ma 3apybiKkHuUX KpaiH y uit cebepi.

Knio4yoBi cnoBa: KpuMiHanbHe 3aKOHOOABCTBO, BiAMWBAHHSA
KOLUTIB, HE3aKOHHWU O0ir HAPKOTUKIB, OPraHi3oBaHa 3MOUYNHHICTb.

BopOTb6a 3 BigMMBaHHAM KOWTIB, OAEpXaHUX YHacnigok
3MOYMHHOI  AiANbHOCTI, € BaXIMBUM [HCTPYMEHTOM NpoOTUAIl
MDKHapPOAHIN OpraHi3oBaHi 3MOYUHHOCTI. Yneple ue nuTaHHA
Habyno aktyanbHocTi B 1970-x pokax, wo 6yno nos’si3aHO 3
aKTMBI3aLliel0 HapKOTOPriBNi Yy CBITi. ICTOPUYHO KOXHA KpaiHa Habyna
BNacHW [O0CBi4 CTOCOBHO pO3BUTKY 3akoHogaBcTBa Yy cdpepi
NpoTuAii BiAMMBAHHIO KOLUTIB, WO BigoOpasmnochk y crneundidHmx
NpaBOBMX HOPMax | MPaKTUYHUX Migxogax A0 pPO3B’A3aHHA Uiel
npobnemu. Y 3a3Ha4eHOMY KOHTEKCTi AOUINIbHUM € MOPIBHAMbHUN
aHani3 nogibHUX HOpPM MpaBa Pi3HUX KpaiH, WO AaCTb 3MOrYy BUSIBUTU
reHe3nc CTaHOBMEHHs BIiOMOBIOHMX NPaBOBUX HOPM, BUBYMTU
nigxoau, €Ki BMKOPUCTOBYBANW HayKoBLi Mig 4ac po3pobreHHA
HauioHanbHNX HOPM, BCTAHOBUTU BIOMIHHOCTI MK aHanoriYHMmun 3a
CYTHICTIO HOpMaMK, BUSIBUTK TXHi NepeBarn Ta NpopaxyHKu.

MeTa cTaTTi nonsirae y BWCBITIIEHHI PO3BUTKY 3apyOikKHOro
KpUMiHanNbHOro 3akoHoO4aBCTBa 3 MPOTUAII BUKOPUCTAHHIKO KOLUTIB,
3000yTKX Big HE3aKOHHOTO 0Biry HapKOTMKIB.
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Y topugundHin nirepatypi npobnemaTtuyi KpuMiHanbHO-NPaBoOBOI
NPOTUAIT BUKOPUCTAHHIO KOLUTIB, 3400yTUX Big HEe3akoHHOro obiry
HapkoTukiB, npuceaveHo npadi [1. 1. AHgpywka, B. T. binoyc,
B. I. Bopucoea, M. B. boHgapeBoi, b. C. bonotcbkoro, B. I1. FonoBsiHoi,
O. O. Oypopoea, E. A. IBaHoBa, O. €. KopucrtiHa, 0. B. KopoTkoBa,
B. B. JlaBpoBa, A. A. Mysukn, B. O. HaBpoubkoro, B.l. Ocagyoro,
I. B. OcmaeBa, B. M. MNonosunya, O. B. MNycTosit, B. . Po3oBckKoro,
B. B. Ctawwuca, O. B. Cronsipckkoro, €. J1. CtpenbuLoBa,
T. M. Teptnuenka, O. O. YapuuaHcbkoro, €. B. ®eceHka, [1. J1. dpica
Ta iHWWUX BITYM3HAHMX | 3apybikHMX aBTopiB. BogHouac nuTaHHSA
pO3BUTKY 3apybixKHOro KpuUMiHaNbLHOrO 3akoHOA4aBcTBa 3 npoTuaii
BMKOPUCTAHHIO KOLUTIB, 3400yTUX BiJ HE3AaKOHHOrO 00iry HApKOTUKIB,
OOHWHI He JOoCnigKeHOo, Monpu Te, Lo HM3Ka 3apybikHMX KpaiH, Takmx
sk CLUA, Benuka bBputaHia, PpaHuia, crtanum iHiyiatopamu
KpMMiHanisauii Lboro 3fi0MMHY Y CBOIX KpalHax.

BioMmBaHHs KowWwTiB — Lie siBMLLE, TICHO NOB’A3aHe 3 OpraHizoBaHO
3no4mnHHicTio. CLUA Gynu He eguHOLO KpaiHOo, A€ Ha NoYaTKy MUHYIOro
CTONITTA Noyana 3apopKyBaTUCHA OpraHisoBaHa 3MouvnHHICTb. [poTte fo
1970-x pokiB TyT 3aKkOHOO4ABYO He Oyno BU3HAYEHO MOHATTH
BiAMMBaHHS BpyaHuX rpoleit. MpunHATTA Takmx HOPMaTUBHUX aKTiB, SK
AKT npo GaHkKiBCcbKy TaemHuUto [1], AKT Mpo pekeT Ta KOpPyMMOBaHi
opraHisadii [2], AKT npo BigMmBaHHA rpowlen [3], cnyryBano niarpyHTam
ONa KpuMiHanisauii BigMMBaHHS KOLUTIB, afpke 3as3HadeHi OOKYMEHTU
BM3HAUMNM Pi3Hi hOpMIM 3NMOUUNHHUX iR Y Ll cdhepi Ta NoKapaHHS 3a HUX.

Micna npuiiHatTa 1988 poky KoneeHuii OOH npo 6opoTbby
NpOTM HEe3aKOHHOro 06iry HapkOTUYHMX 3acobiB Ta MCUXOTPOMHMX
peyoBnH y CLUA npuiHsanM AKT Npo NPOTUAIID  3MOBXMBAHHIO
HapkoTukam [4], y akomy 6yno nepenbayeHo XopCcTokille nokapaHHA
3a 3M0o4YMHW, MOB’A3aHi 3 BiOMMBAHHSAM KOLWITIB, OTPMMaHWX Big
He3aKkoHHOro obiry HapkoTukiB. Llen JOKyMEeHT MiCTMB BMMOry npo
YiTKY igeHTucpikauito  MOKyMuiB  OKpeMUX  rpoLUOBO-KPEeAUTHUX
iHCTPYMEHTIB 3a roTiBKOBI rpoLUi BapTiCTIO NOHaA TpW TUCAYi Aonapis
CWA. Lo Toro x, TyT 6yno poswwupeHo pediHiuii diHaHCOBKX
IHCTMTYUIN, 30Kpema BpaxoBaHO Takuh Bi3Hec, AK aBToaunepu Ta
OpoKkepu 3 HEpPYXOMOCTi, KX 3000B’A3anu HanpaensaTh 3BiTU NpPO
TpaHcakLUii Ha 3HaYHi CymMu.

Pe3nCTeHTHICTb OpraHi3aoBaHOi 3MOYMHHOCTI Ta 11 3gaTHICTb
ajanTyBaTUCA 00 OKPEMUX TMONOXEHb 3aKoHOAaBCTBa  LOA0
npoTuail BiMMBAHHIO KOLWITIB CMOHYyKanuM A0 MOCTIMHOIO WMOro
BAOCKOHaneHHs. 3 ornagy Ha ue, 1992 poky B CLUA npuiHann Akt
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npoTu BigMMBaHHA rpowein [5]. Llen OOKYMEHT TakoX Mnocunus
CaHKuii ans  nopywHukiB Akta npo 6aHKiBCbKY TaeMHULLO,
PO3LUMPUBLLN HasiBHE B HbOMY BW3HAYeHHs hiHAHCOBO-AiNoOBMX
onepauin. 3okpema, Oyno [godaHO MONIOXEHHA Npo 3MOBY Ta
3ab0OpOHY [AiANbHOCTI HE3aKOHHMX YCTaHOB i3 nepekasy KOLWTiB.
Y OOKYMEHTI MLLIOCS TakoX Npo 060B’A3KOBICTb NepeBipku ocobu Ta
BefieHHs obniky nig vyac 3aincHeHHA TenerpadHUX nepekasis.

AKT Npo NpuUNMHEHHS BigMuBaHHSA rpowwen 1994 poky [6] cTas
crnpobolo onTUMI3yBaTW MOMOXEHHS 3akOHOA4AaBCTBA LLOAO 3MOBMU
MPO BYMHEHHS 3M0YMHY. 3aKOH BUMaraB Bi KOXXHOMO, AONy4YEHOro Ao
Bi3Hecy B rpowosin cdepi, Byt 3apeecTpoBaHNM K BIIACHUK LIbOroO
OisHecy abo ocoba, ska woro KoHTponte. Y 1998 poui 6yno
NPUAUHATO AKT NpO CTpaTerito LWoA0 BiAMUBAHHA rpowen Ta
¢hiHaHcOBMX 3M0o4MHIB [7]. Tlicns TEPOPUCTUYHMX aKTIB, YYUHEHUX Y
Hbto-Nopky y BepecHi 2001 poky «Anb-Kaigoto», CLUA npuiHsanm
MaTpioTUYHWMI  akKT, MNOKMUKaHWA  3MiUHUTKM  6esneky  KkpaiHu
HanexHumun 3acobamu 3agns cTpumMyBaHHS Tepopuamy [8]. 3rigHo 3
UMM  HOPMATUBHO-MPABOBMM  akToM, Oyno  KpuMmiHanisoBaHo
diHaHCyBaHHSA Tepopu3My Ta POo3LIMPEHO Mexi AkTa Npo HGaHKIBCbKY
TaEMHULIIO, NEePErnsaHyTo N yCKNaaHeHOo npoueaypy ineHTudikadii Ha
MUTHUUI. OKpiM LbOro, 3a3HavyeHun 3akoH: 3abOpPOHUB hiHAHCOBMM
iHCTMTYUiAM npoBaguTn 6GisHec i3 3aKOpAOHHUMWU  O(LUOPHUMU
OaHkamu; BuMmaraB Big iHAHCOBMX IHCTUTYLIA MaTu npouenypu
iHaHCcOBOI GnaroHagiiHOCTI ANs 3aKOPAOHHUX KOPECMOHAEHTIB i
NpMBaTHUX OaHKIBCbKUX PaxyHKIiB; CMNpPUsiB MOKPALLEHHIO CUCTEMMU
0bMiHy iHcopMaLielo MK (PiHAHCOBMMM [HCTUTYUIAMM Ta ypsaoMm
CLUA, BcTaHOBUBLLM BMMOTM Ansl AEPXKABHMX iHCTUTYLIN WOA0 OOMiHY
iHopMmaLii Ta pobposinbHe HagaHHA iHaHCOBOI iHdopmMaLii Bif
iHAaHCOBMX HCTUTYLR; MOLIMPWUB BUMOrM Mporpamm 6GopoTbbu 3
BIAMUBaAHHAM KOLUTIB Ha BCi PiHAHCOBI iIHCTUTYLLT; 36iNbLUMB LMBINbHI
Ta KpMMiHanbHi caHKuil 3a BigMMBaHHSA KOLUTIB TOLLO.

OcTtaHHbOO HOBernok 3akoHopasctBa CLUA € Akt  npo
3aMOpPOXYBaHHA  3aKOPAOHHMX  KPUMIHAMbHUX akTMBiB  gna  iX
koHdickauil, npunHaTuin 2010 poky [9], Wo mae Ha meTi JonoMorTu
CKOPOTUTU  0B6CArM  KOWTIB, SKAMW  MiKHaApoAHa  3MOYUHHICTb
KOPUCTYETLCA Y CBOIX Linsx. BiH noknukaHuin cnpustn Tomy, Wwo6 iHLwi
KpaiHn Hagasanu nigTpumky CLUA B nuTaHHAX MOBEPHEHHS aKTUBIB,
SKi aMepUKaHCbKi NpaBoMopyLLUHUKN 36epiraloTe 3a KOPOOHOM. 3akoH
OO3BOJISIE HAaKNagaT apeLuT Ha CyMHIBHI akTVBU B CyOBOMY MOPSIAKY
B CWA Bxe nig 4ac po3rnggy MUTaHHA Mpo X BUIYYEHHS
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3aKOPAOHHUM CYOOM, HE OYiKytoUM NMOCTaHOBM NPO X BUITYYEHHS, LLO
YHEMOXITMBIIIOE X BMBEOEHHA 3a TepuTopilo KpaiHW. Takum YMHOM,
BIOMIHHICTE MDK 3aKOPOOHHVMU Ta aMepUKaHCbKMMU aKTuBammu
HIBENIOETLCSA, afpKe BiGHOCHO HUX Ait0Tb O4HAKOBI NpaBuna.

AmepukaHCbKMA 3akoHO4aBelb nepeabayms BiANOBIAANbHICTb
32 BWKOPUCTAHHA KOWTIB 3 METOK CMPUSHHS MPOLOBXEHHIO
HEe3aKOHHOI (3N04YMHHOI) AisnbHocTi. MonoxeHHa cT. 1956 AkTa npo
BigMMBaHHSA rpowen 1986 poky [3] gewo 36iraloTbCcs 3i 3MiCTOM
cT. 306 KpumiHanbHoro kogekcy (gani — KK) YkpaiHu ctocoBHO
BMKOPUCTAHHA  [OOXOAiB, OTPMMaHuUX Bi He3aKoHHoro obiry
HapPKOTUKIB, 3 METOI MPOAOBXKEHHS L€l 3NOYMHHOI AiSNbHOCTI.
BogHoyac amepukaHCbka HOpMa nepeayciM cnpsMoBaHa MpoTU
DISNbHOCTI  3MIOMMHHUX  OpraHisaudi, TOMy CTaTTa He MICTUTb
obmexeHHs Woaoo axepen 30yTy HApPKOTMKIB | NpU3HaAYeEHHS
BUKOPUCTAHHA LUMX KOWTIB. YCi 3M04YMHM, OXOMSIEHi MOHATTAM
«BM3Ha4eHa npoTunpaBHa AiANbHICTb» | nepenivyeHi B § 7 crarTi,
MOXYTb OyTM €K nNpeavkaTHUMU [ONis TeHepyBaHHA  3MOYMHHUX
cTaTkiB, TaK i 3NnoYMHaMu, NPOOOBXKEHHS SAKUX diHAHCyeTbcsa. TobTo
MOMOXEHHS MNP0  BWKOPWUCTaHHS  3MOYMHHO  3000YyTUX  KOLWTIB
MOLUMPIOETLCA Ha BCi BUAWM 3MOYMHIB, 3a3HadeHi B 3aKOHi. Takux
HOPM B YKpaiHCbKOMY 3aKOHOA4ABCTBI HEMaE.

Y Benukin BbpuTaHii gaBHO 3BepHynu yBary Ha Te, WO TpeTs
CTOpOHa MOXe OyTu 3anyyeHa [O ChNpUsSiHHA B peanisaudii ManHa,
HabyToro 3noYMHHMM LnsxoMm. Came Tomy B 4. 1 cT. 22 Akta npo
Kpagikkm 1968 poky ©Oyno nepepbadveHo Taky pediHidito: «Ocoba
pO3MNOpsAMKaAETLCA  KpadeHumn pedammn (6esnocepedHbO He He
OTPYMaHMMM B MPOLIECi Kpadikku), yCBigOMIIOOYM (3Hatoum) abo
3[0raflyloumch (Npunyckaroum, BBaxaroumn), WO 3a3HadeHi pedi KpageHi,
BOHa HenpaBOMIpHO OTpuMye ix (peui), abo HenpaBoMipHO Bepe ix nig
CBOIO BignoBiganeHicTe, abo cnpusie B X 36epiraHHi, nepemilleHHi,
po3nopsimKkeHHi abo peanisauji iHWOoW 0coboto, abo Ha KOPUCTb iHLLOT
ocobu, abo SKWO BoOHa 3anHATa B opraHisauii usoro» [10]. Monpu
LLUMPOKMIA CMEKTP 3a3HayeHuX Aiin, MNONOXKEHHS Liel cTaTTi cTocyBanucs
BMHATKOBO pedert abo [oxodiB, OTPMMaHWX YHaCnigoK  KpagikKku.
Lls cratTs BM3Hauana 4vimMaro AdisiHb, MOB'SI3aHWX i3 «Jreranisauieto»
MaiHa B pasi, Konu rpoiamu abo iHWuMn npuaaTHUMKn 4na peanisadii
pe4Yamy MPOTUNPaBHO po3nopsmkaTecd. Llen 3akoH He cTocyBaBcs
iHWKX  Hebes3neyHMx 3MoYuHIB, 30Kpema Tux, Lo MoB'A3aHi 3
HEe3aKOHHUM 0BIroM HapKOTUKIB.
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Ha nouvatky 70-xpokiB MWHYNoOro CToniTTa  ocobnuvee
3aHEMNOKOEHHSA B YCIX KpalHax CBITY BUKIMKaNo ToTarlbHe MOLUMPEHHSA
He3aKoHHOI TopriBni HapkoTukamwu. 3 orngay Ha ue, 1971 poky y
Benukin BpuTaHil npunHanyu AKT Npo 3MoBXUBaHHSA HapkoTukamu [11].
OcobnuvBe 3Ha4YeHHs Mano MOMOXEHHs, BUKNageHe B 4. 1 CT. 27, gke
O03BONANO cyaam 3a YMOBW, WO «...0coba BignoBigae 3a 3r04unHu,
nepenbadeHi UMM  AKTOM», «...BUNy4aTu BCi pPevoBi [OKa3n»
(gocniBHO: yci pedi, npeg’sieneHi cygy. — B. B.) ans noganbLioro ix
3HULLIEHHA abo HLIOro BMKOPUCTaHHS BI4MOBIAHO OO PilleHHA cyay.
lMpote cygam Oyno ckmagHO 3acTocoByBaTW LK CTaTTiO  Ans
KoHdpickaLii 6aHKIBCbKMX 30epexeHb Ta iHLIOro ManHa 3MoYMHLIB, sike
He Maro SIBHOTO 3B’S3KY 3 YYMHEHWM 3II0MMHOM, OCKIfIbKM 3a3HadeHi
kowTn abo MarHO He OynuM Hi NMpegMeToM 3M0uYMHY, Hi 3acobom
3MOYMHY, SKi nignsaranu koHdickauii BignosiaHo Ao 3akoHy. BoHu He
Hanexanu noTepniiMM Yy KOHTEKCTi HasiBHOrO KpUMIHaNbHOro Ta
UMBINbHOrO NpaBa Ta He Morny GyTu iM MOBEPHEHI. YCBIAOMMIOKYN
Te, WO 3Ha4YHi JOX04M HaPKOAINKiB, OTpMMaHi BHacnigoK HE3aKOHHOro
06iry HapkoTWKiB, HE MOXHa KOHQICKyBaTW, Cyaai NpUiManu pilleHHs
NpO HaknageHHsa Ha 3aTpMMaHuX 3M0YUHLIB 3HAYHMX WTpacdis. Ane B
TakoMy pasi wTpadg noseptaB OO Ka3HM MuLle 4acTUHY HE3aKOHHO
3006yTOoro goxoay.

AKT npo HesakoHHUI 06Ir HapkoTukiB 1986 poky [12] cTaB
nepwuM 3akoHoAaB4MM akTtoM Benukoi BpuraHii, y akomy 6yno
BM3HAHO BiOMMBAHHS KOLWITIB 3MOYMHOM, 3aBASKM YOMY Liew
HOPMaTMBHO-NPAaBOBUI akT NOCIB YiflbHE MicLe B €BOSIOLIT 3aKOHIB i3
nNpoTuAii BiAMMBAHHIO KOLITIB. [1OCTYNOBO MOMOXEHHS LIbOrO 3aKOHY
Oyno po3LNPEHO HOBUMU 3aKOHAMMW, HOPMW SKUX MOLUMPIOBANUCS He
nuLLe Ha KOLWTW, OTPUMaHI BiJ HE3aKOHHOro obiry HapKOTUKIB, a 1 Ha
iHWi  BMAM  3MOYMHHOT  AisinbHOCTi. [o  3a3HayveHoro AkTa
HEOOHOPa30BO BHOCUNU 3MiHW W YUCMEHHI HOBi MNONOXEHHS,
YyHacnigok 4oro 1oro 6yrno 3amiHEHO Ha HOBUI OOKYMEHT — AKT Mpo
He3akoHHWMI obir HapkoTukiB 1994 poky. MNpoTtarom 1980-90-x pokis
y Ui KpaiHi ©Oyno npuAHATO HWU3KY BaXIIMBUX akTiB, SKi
BAOCKOHanwBanuM 3akOHOAaBCTBO  LOAO  BiAMWBAHHSA  KOLUTIB,
OTPUMaHUX §K BiJ HE3aKOHHOro 00iry HapKOTWKIB, TaK i Bif iHWMUX
BMAIB AiSANIbHOCTI OPraHi3oBaHOI 311I04MHHOCTI.

KBiHTeCeHUjieto cy4acHoOro 3akoHogaBcTBa Benukoi Bputanii
Woao npoTuail BiOMMBAHHIO KOLWTIB MOXHa HasBatM AKT npo
KpumiHanbHi - goxoan 2002 poky [14]. BiH yBibpaB y cebe Bci
HanpaLloBaHHs nonepefHiX 3aKkoHoAaBuYMX akTiB y cdepi npotugii
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BiAMMBAHHIO KOLUTIB, 3400yTUX 3MOYUHHUM LInsxoM. BignosigHo Ao
LUbOro [OOKyMeHTa, Oyno CTBOPEHO creuianbHO YNOBHOBaXEHUI
opraH — AreHuito 3 BUKpUTTA akTuBiB. OCHOBHUM 3aBAaHHAM
3a3Ha4YeHoro opraHy Oyno BWIYYEHHS aKTMBIB  3ITOYMHHOIO
NOXOMXKEHHSA, a TaKoX MigroToBKa IHCMEKTOPIB HaNEeXHOro pPiBHS.
Micna npunHATTS AKTa NPO OpraHisoBaHy 3MOYMHHICTE | noniuito
(2005) [15] AreHuito 3 BukputTa aktmeiB y 2006 poui 6yrno
npuegHaHo 4o AreHuii 3 NpoTuail OpraHi3oBaHil 3M104YMHHOCTI. 3aKoH
OCTaTOYHO HiBENIOBAB BiAMIHHICTL MK Aoxog4amu, OTpUMaHUMK Bif
HE3aKOHHOro 00iry HapKOTMKIB, Ta IHWMMKM BMOAAMW 3MOYUMHHOI
JisnbHocTi. BigTenep 3axoan WOA4O BUKPUTTA W po3CrigyBaHHS
DiAnNbHOCTI, NOB’A3aHOi 3 BigMMBaHHAM KOLWUTIB, cTanu ofAHaKOBUMM
He3arnexHo Bif NpeauKaTHOro 3r04NHY.

Y KOHTUHEHTanbHI €Bponi nepLui KPOKM 3 NPOTUAIT BiAMUBAHHIO
KoWwTiB, 3400yTMX BiO HE3aKoOHHOro obiry HapkoTukiB, 3pobuna
®paHuia Hesagosro Ao npuHATTA KoHseHuii OOH npo 6opoTeby
NMPOTM HE3aKOHHOro o06iry HapkKOTUYHMX 3acobBiB i MCUXOTPOMHMX
peyoBuH 1988 poky. Tak, y ciuHi 1988 poky cpaHLy3bki 3aKoHOAaBLL
ponoBHunu cT1. L627 Kogekcy nybnivyHoro 3gopos’s [16], ae nopsg i3
MOMOXEeHHsAMU LOAO0 BiANOBIgaNbLHOCTI 3a 3MOYMHKU Yy cdepi obiry
HapKOTUKIB nepenbaumny BigNoOBiganbHICTL 3a ChpusiHHA abo
HamaraHHs cnpusaty B Byab-akmin  cnoci®  HenpaBavBOMY
BUNpaBayBaHHi (06rpyHTYBaHHI) NMOXOMKEHHS pecypciB abo maiHa
ocobu, ska BUMHMMNA 3MNOYMHM, 3a3HadveHi B 4. 1 uiei cTaTtTi, TOOTO
3M104NHN Y cdoepi 06iry HapKOTUKIB.

Y KK ®paHuii, g9k i B KK YkpaiHu, € crtatTi, gae nepeabayveHo
BiAMOBIAANbHICTb 3a BIAMMBAHHA KOLWITIB, OTPUMaHMX YHacCnigok
YYMHEHHS Byab-aKkoro 3noumHy (cT. 324-1 — 324-6-1). Len Kogekc
TaKoX MICTUTb CTaTTIO, AKa OKpeMo nepeabavae BignoBiganbHIiCTb 3a
BiOMMBaHHSA KOWTIB Yy cdepi He3akoHHOro 0b6iry HapKOTUKIB:
1992 poky nig Yyac cTBopeHHs HoBoro KK ®dpaHuii nonoxeHHs ctaTTi
L627 cnyrysanu  oOCHOBow  Ana  cT.222-38 KK ®paHuii
1992 poky [17]. Y TpaBHi 1996 poky 3akoHom Ne 96-392 6yno
BHECEHO HEe3HauHi 3MiHM Ao cT. 222-38 KK ®paHuii.

3akoHopaBcTBO PepepatmBHoOi Pecnybnikv HimeuyunHa wopno
npoTuail BiAMMBAHHIO KOLUTIB, OAEPXaHMX Big 3MOYMHHOI AiSANbHOCTI,
SK | 3aKOHOOABCTBO YKpaiHW, € KOHBEHLiiHMM, TOOTO Takum, Lo
po3BMBaNoOCbL Mig BNIMBOM  MiKHapOAHWMX KOHBeHUin. OpgHak
BiAMOBIAHI PO3A4INM KpMMiHANbHOro 3aKOHOA4ABCTBA KOXHOI 3 LMX
KpaiH dpopmyBanuck y pisHUX yMOBax, 3 Ornsgy Ha Lo BOHU CYTTEBO
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Pi3HATbCA. Y KpUMiHanNbHOMY 3akoHi HimeuyunHu BiacyTHS okpema
HopMma, sika nepeabayae BIONOBIJANbHICTL 3a BUKOPUCTaHHSA
Joxopfis, OTpMMaHKX Bif He3akOHHOro obiry HapkoTukis. Lia kpaiHa €
cegepaTnBHO  AepXaBoto, AKIN nputamaHHuin  gyaniam
KpMMiHanbHOro 3akoHoaaBcTBa. OCTaHHE cKnagaeTbecs 3 [Xepen,
Lo HanexaTtb A0 npasa 3eMeflb, 9Ki BXOAATb 40 1i cknagy, a Takox
3aKkoHiB hefdepanbHOl pecnybniku 3aranom. BigMmueaHHA KowTiB Y
HiMe44nHi BBaXKaloTb TSXKKMM 3JTOYMHOM, BiAMNOBigaNbHICTb 3a SIKMN
nepepbayeHo cT1.261 ®denepanbHOro KpUMIHANbHOrO  KOOEKCY
HimeuumHun (PKKH) «BigMyBaHHS rpoluen; NpuxoByBaHHS HE3AKOHHO
oTpumMaHux 3uckis (Burig)» [18]. Ller 3noumH BknoyYeHo 0 po3giny
3M104MHIB Yy cdhepi EKOHOMIKM, a OTXKe, MOXXHA BBaXaTu, O 00 eKTOM
3M104NHY € EKOHOMIYHI BiHOCMHM ab0o eKOHOMIYHI iIHTepecu AepxaBu
B LUMPOKOMY 3HAYEHHI LibOro NOHATTS.

MpuBepTae yeary Te, WO B fAediHiuiax npoTunpaBHUX aOiR,
3adpikcoBaHux y cT. 261 ®KKH, Hemae TpaauuinHnx ang Takoro tyny
cTaTen KOAEKCiB TEPMIiHIB, HaNpuKNag «HagaHHs feranbHOro Buay»,
«YYMHEHHs Byab-Aknx Ain (onepauin abo 06opyaokK) 3 NepeTBOPEHHS
(koHBepcii) abo nepekaszy MalHay, «30INCHEHHSI iHWMWX MaHOBUX
NpaBOYMHIB» TOLLO. IMOBIPHO, HiMeLbKi 3akOHOAAaBL I'PYHTYBanMcs Ha
TOMY, WO OCKINbKM  KaTeropil  «BiOMUBaHHSA»,  «Jeranisauisy,
«MEepeTBOPEHHS» MOTPEBYIOTb AeTanbHOr0 PO3'ICHEHHA B OKPEMOMY
3aKOHi, TO iX (3 OMMSAY Ha CYTHICTb i Lifb Takoi OisrbHOCTI) OOUINIbHO
ob’egHaTM  MOHATTAM  «MPUXOBYBaHHA», SKe  Hagani  MOXHa
po3LmMptoBaTK, nocunatoumnce Ha depeparnbHUin 3akoH HiMewurHn npo
npoTuAilo neranisauii foxoais, 3000yTUX 3NOYNHHUM LLUNIAXOM. 3rigHO 3i
cT. 12 ®KKH, o npeankaTHUX NpaBonopyLUEHb HanexaTb YCi 3M04NHMN.

Hocnigpxyoun 3akoHO4ABCTBO B 3a3HauveHin cdepi Ha TepeHax
konnwHboro CPCP, yMOBHO MOXHa BWOKPEMWUTW ABi FPynu KpaiH.
[o nepwoi rpynu HanexaTb Ti, Ae BiACYTHS Ookpema Hopma, sika 6
nepepbavyana  BiANOBIZANbHICTb 33  BMKOPWUCTAHHS  KOLUTIB,
OTpUMaHuX Big He3akoHHoro obiry HapkoTukie (Jlutea, Monposa,
Pociicbka ®epepauisn, pecnybniku binopyck, BipmeHisa, KasaxcraH,
KupruscrtaH, Tapxkukuctad). Hanpuknag, ct.218 KK Pecnybnikn
KaszaxctaH «Jleranisauis (BigMuBaHHs1) rpowen Ta/abo iHWOoro
ManHa, OTPUMAHWUX 3MOYMHHUM LUMSAXOM» 3aCTOCOBYIOTb ANS BCiX
BUAIB  NpeauKkaTHUX  3MOYUHIB, sKi  CApPUSIOTb  HE3aKOHHOMY
OTPUMaHHK  KOWTiB.  [PY3MHCbKI  3aKOHOAaBLi  BMOKpPEMWUIU
BiAMOBiIAANbHICTb 3a feranisauitd HE3aKOHHO OTPMMaHWX AO0XOoAiB
(cT. 194 KKTpysii) Ta BuKOpUCTaHHSA, nNpuabaHHs, 30yT ManHa,
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a TaKoX BOMOAIHHA MaWHOM, 3000yTMM WnaxoM neranisauii
3aBigoMo HEe3aKoOHHMX  goxodiB  (CT. 194-1 KK Ipyaii).
Y KkpuMmiHanbHOMy 3akoHogaBscTBi Pecnybniku binopycb BigcyTHSA
okpema Hopma, sfika 6 nepepbavana BignosiganbHICTb 3a
BiAMMBAHHS KOLUTIB, OTPMMaHUX BiJ HEe3aKOHHOro obiry HapKOTUKIB:
cT. 235 KK Pecnybnikn binopycb «Jleranizauia («BigMUBaHHSI»)
MaTepianbHUX UiHHOCTEN, nNpuABGaHUX 3MOYUHHUM  LUAAXOM» €
CKrnagoBolo rMaBn 25 «3MNoYMHM NpOTM  MOPSOKY  34IMCHEHHS
E€KOHOMIYHOT LiANbHOCTI».

Lo ppyroil kaTeropii HanexaTb Taki KpaiHu, SK YKpaiHa Ta
Pecnybnika AsepbaigkaH, y 3aKOHOLABCTBI SKMX nepeabayeHo
OKpemy CTaTTio, L0 BCTAHOBMIOE KPUMiHANbHY BignoBiganbHICTL 3a
BiOMMBAHHS (BUKOPUCTaAHHS) KOLWITIB, OTPUMAHUX Big HE3aKOHHOrO
obiry HapkoTukiB. Y KK AsepbanmkaHcbkoi Pecny6bniku 1999 poky oo
TpasHsa 2006 poky icHyBana cT. 241 «Jleranisauisi rpoLOBUX KOLITIB
abo iHworo marHa, 3000yTux Big He3akoHHOro obiry HapKOTUYHWUX
3acobiB abo NCMXOTPONHUX peyoBuH». OuiHIolYM azepbargkaHcbke
3akoHogaBcTBO B Mexax nporpamu MONEYVAL, €sponenicbkun
KOMITET 3 NMpOoOfieM 3M0YMHHOCTI B [OMOBI4I 3a3HAuuB, WO iCHYyKYe
3aKOHOJABCTBO He OXONME BiAMMBAHHSA KOWWITIB, OOepXKaHUX
YHacnigoK YYUMHEHHS iHLWKNX 3M104YMHIB, OKPIM MPOTUMNPAaBHUX OisHb Y
ccoepi obiry HapkOTUKIB, a OTXe, YHEMOXMMBIOE eKCcTpaguuilo 3
AszepbarigkaHy 3rouYMHUIB, SKi 3aMManuncsa BiOMMWBAHHSAM KOLUTIB,
ofepXaHux Bi iHWKX Hebe3neyHux 3noudmHiB. 3 ornsay Ha Le,
KomiTeT HagaB pekomeHpauii LWOAO0 BHECEHHS 3MiH Yy
3akoHoaaBcTBo. Y 2006 poui asepbanaxaHCbKi 3aKoHOAaBLL BHECTU
BignoBigHi 3miHn oo Kogekcy: 6yno BuaganeHo cT. 241 Ta gogaHo
cT. 193-1 «Jleranisauia rpowoBux KowTiB abo iHWOro MawHa,
3400yTOro 3MOYMHHUM LWNAXOMY, sika nependadana KpumiHanbHYy
BignoBiganbHiCTb 3a npuHuunom «all-crime approachy», T06TO
BiOMMBAHHS KOLWITIB, 3400YTUX YyHAcnigoK YYMHEHHs1 Oyab-siKoro
3n04nHy [19].

Posrnsgaroumn iCTOpUYHMIA PO3BUTOK 3apyBikKHOTO KpUMIHAMbLHOIO
3aKOHOOABCTBA B 3asHayeHii cdpepi, MOXHa AT HU3KN BUCHOBKIB.
Y kpumiHansHoMy 3akoHoaaBsctBi CLUA BigcytHi cratTi, ski 6
nepenbadany BignoBiganeHICTL 3a BigMUBAHHS KOLUTIB, OTPMMaHMX Big
He3aKoHHOro o0iry HapkoTWukiB, Tak camMo $K | cTaTt, sdka 6
KpMMiHanisyBana BWKOPUCTAHHA KOLUTIB Ha MPOOOBXEHHA OKPeMoro
BMAY 3MNOYMHHOI  AianbHocTi.  Yceigomniowoun  GaraTtorpaHHiCTb
OpraHi3oBaHOi 3M0o4YMHHOCTI, 3akoHogaBui CLUA npotarom 50 pokiB
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nobyaysanu KpuUMiHanbHWn 3aKOH TaknMM YMHOM, WWo6 BiH nepenbavas
KpMMiHanbHy  BignoBidanbHICTe 3@  BUKOPUCTAHHS  KOLWITIB  Anis
NPOAOBXEHHS1 3MOYMHHOI AISNbHOCTI He3anexHo Big4 TOro, 3aBOsKW
SIKOMY BMAY 3MOYMHHOI OiSINbHOCTI Ui KOLUTU OTPMMaHO Ta uM 3Hae abo
ycBijOMMiOE Le ocoba, Sk npegdBrneHo  0BBMHYBaYeHHsI
(nepenbaveHo noHag 250 BuAIB NpeankaTHUX 3rT0YMHIB).

3rigHo 3 GpUTaHCLKUM 3aKOHO4ABCTBOM, NPABOOXOPOHHI opraHu
MOXYTb 3aTpumaTtin (BWUy4nTH) roTiBkoBi abo 6e3roTiBKOBi akTUBM
yepes ix «nigospinicte». [lpuyomy npeaukaTHUA 3nodmH abo
3M10MMHHA aKTUBHICTb € OOOB’A3KOBOID YMOBOK B [JOKAa3YyBaHHI
3MOYNHHOIO BiAMMBAHHS KOLUTIB.

Y KpuMiHansHOMY 3akoHOA4ABCTBI HiMey4nHu BiaCyTHI cTaTTi, SKi
6 nepepbavanu BignoBiganbHICTb 3@  BiAMMBAHHA  KOLUTIB,
OTPUMaHUX BiJ KOHKPETHOro BUAY 3MOYUHHOI AiSiNbHOCTI, 30Kpema
HEe3aKOHHOro o6iry HapPKOTUKIB. 3akoHoaaBL Himeyunumn
cchopmMynioBann 3akoHoAaByi HOPMM TakMM UYUHOM, LWO6 BOHU
nepegbavyany KpuMiHanbHy BiOMNOBiAANbHICTL 3@ BWKOPUCTAHHSA
KOWTIB ONs NPOAOBXEHHS 3IM0YMHHOI AisiNbHOCTI HE3anexHo Big
TOro, 3aBAsKM 9KOMY BMUAY 3NOYNHHOI QiANbHOCTI Ui KOWTWM OTPUMaHo
Ta u4um 3Hae abo yceigomnwe Le ocoba, 4Gk npen’aBneHo
00OBUHYBayeHHs. Take npaBWNIO 3acCTOCOBYKTb | B pasi
NPUXOBYBaHHA Jxeperna 3No4YMHHUX 4OX0iB.

BuByatoun 3akoHOO4aBCTBO B 3a3HadeHin cdepi Ha TepeHax
konnwHeoro CPCP, yMOBHO MOXHa BUOKPEMWUTW ABi rpynu KpaiH.
Mepwy rpyny cTaHOBnATbL Ti, A€ BIACYTHS OKpemMa Hopma, sika 6
nepenbavyana  BignoBiganbHICTb 332  BUKOPUCTAHHS  KOLUTIB,
OTpUMaHMX Big He3akoHHoro obiry HapkoTukie (Jlutea, MongoBa,
Pociicbka ®epepalisn, pecnybniku binopyck, BipmeHia, KasaxcraH,
KuprusctaH, TamkukuctaH). [o apyroi rpynu kpaiH, Qe Taky
KpMMiHanbHy BignoBiganbHICTb nepeabadeHo, HanexuTb nuie
YkpaiHa. Y Pecnyb6niyi AsepbangxaH Taka HopMa icHyBana o
TpaBHsa 2006 poky, nicns 4oro ii 6yno 3amiHEHO Ha HopMmy 3
YHiBEpcanbHUM Nigxo4oM.
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Peculiarities of Development of Foreign Criminal Law
in Countering Usage of Funds Obtained
through lllegal Drug Trafficking

This article is devoted to the peculsrities of the historical
development of the criminal law aimed at the countering the
laundering money obtained from illegal drug trafficking and other
types of criminal activity.

Fighting legalization of funds aquired from criminal activity is an
important tool in countering the international organized crime. This
issue arose first in 70s of the XX Century along with the increase of
illegal drug trrafficking in the world. Later on the money obtained
from from the other types of criminal activity were covered by law.
Historically every country had its own way of development of the
legislation concerning money laundering counteraction that was
imprinted in specific normes of law and practical approaches with the
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aim of solving this problem. In this sense it is very interesting and
useful to conduct comparison of the similar rules of law in order to
reveal the genesis and development of the rules of law, to
investigate the approaches which had been used by national
scientist in elaboration of the norm, to define the differences between
the equal by their nature norms, their strong and weak sides.

Considering historical development of the foreign criminal law on
the use of the proceeds, aquired from the illigal drug trafficking we
may conclude the following. In the US Criminal Law there are no
separate articles (sections) providing criminal liability for the money
laundering obtained from the certain criminal activity like illegal drug
trafficking. Realizing the multiplicity of organized crime activities the
US lawmakers for 50 years developed the law in such way that it
provides criminal liability for the use of the proceeds for continuing
criminal activity regardless of kind of criminal activity through that the
money were obtained and regardless wheather a defendant knows
or is aware of the type of crime (over 250 types of predicate crimes).
In United Kingdom law enforcements may freeze (seize) cash and
non-cash assets on the ground of their «suspiciousness». In this
case investigation moves from the money and criminal life style to
the detection of criminal activity. German Criminal law also has no
special articles which deals only with the money obtained from the
illegal drug trafficking. Like many other European countries, criminal
prosecution of the money laundering in Germany is unified
regardless of the type of the predicate crime.

Criminal legislation of the former Soviet republics concerning
procsecution of the money laundering in general is based on the
provisions of CIS Model Criminal Code and contingently may be
devided in two groups: countries with unified criminal norms
providing criminal liability for laundering money obtained from any
type of crime and those countries which besides the general norm
also have (had) special norms providing criminal liability for
laundering money aquired from illegal drug trafficking. This kind of
legislation is typical for Ukraine and was actual for Azerbaidjan
before 2006 when it was changed following MONEYVAL
recommendations.

Keywords: criminal law, money laundering, illegal drug
trafficking, organized crime.
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