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NMpaBoBuUK cTaTyC «BiNCbKOBOMONMOHEHUNY | KLUMBINIbHUN 3aPYYHUK»
Y KOHTEKCTi HOpM Mi>)KHapoAHOro rymaHiTapHoro npaBsa
Ta npoBeaeHHA onepadii O6’egHaHnx cun (ATO) Ha Cxopai YKpaiHu

Ha nidcmasi aHanisy HOpM MiKHapOOHO20 eyMaHimapHO20 rfpaea, Mpaso3acmoCco8HOI npakmuKku 30iliCHEHO
MiXKHapOOHO-Npagosy Xxapakmepucmuky MOHAMb «KomMbamaHmy», «HekomMbamaHmy, «yusinbHa ocobay, «Kepmau
8ilIHU», «8ilICbKOBOMOMOHEHUUY, «YuBinbHUL 3apy4YHUK». Lii mepmiHu 3icmaeneHo 3 noHammsamM ¢hiduyHux ocib, sKux rid
yac nepebysaHHs Ha 3aKOHHUX nidcmasax Ha mepumopii YkpaiHu 6yno 3axornieHo 8 3apy4YyHuku abo 8 iHwud crocié
He3aKoHHO rno3baeneHo 80si, WO 3acmocosyoms y 3akoHodaecmei YkpaiHu. [ocrnidxeHo numaHHs HeobxiOHocmi
HOpPMamueHO20 3aKpIirneHHs1 MOHAMMS «8iliCbKOBO-MOIOHEHUU» Y HOPMamueHo-Mpagosux akmax YkpaiHu 8 KoHmexkcmi
nposedeHHs onepauii O6’cdHaHux cun (ATO) i3 3abe3nevyeHHs HauioHanbHOI be3neku U obopoHu Ha Cxo0i KpaiHu.
Memoro cmammi € 8cmaHOo8/IeHHS MOXIUBOCMI 3acmocysaHHs1 00 epomadsiH YkpaiHu, wo bpanu (bepymsb) y4acmb y
3axucmi mepumopiarnbHoi yinicHocmi depxasu Ha Cxodi ma sKux ympumyroms (ympumysaru) y nosoHi (K 3apyYHUKIg),
pexumy «8ilicbKOBOMOMOHeHUU», wo e8idrnogidas b6u HopmaM MiXHapPOOHO20 2yMaHimapHo20 rpasa, 8i0OKPEeMIeHHs
Ubo20o cmamycy 8i0 pexuMy «UusinbHUU 3apyqyHUK» | 3aKpirnneHHs1 8i0rnoeiOHUX HOPM y HaUiOHarbHUX HOPMamueHO-
npasosux akmax. Memodonoezis. pedmemom AocnidxeHHs1 06rpyHMO8aHO OOUiNbHICMb HOPMamMUBHO20 3aKpIinneHHs
8 3aKkoHoOascmei YKpaiHu MoHIMmMS «8iliCbKOBOMOMIOHEHUU» | rocunaHHsl Ha 6i0noeiOHi HOPMU MiKHapOOHO20
eymaHimapHoeo npasa Ond MiXHapoOHO-Npagogoeo 3axucmy epomadsH, siKi bpanu yyacmb y 3abes3nedyeHHi
HauioHarnbHoI besneku i 06opoHuU Ha Cx00i YkpaiHu ma onuHunucs nio enador 36polHuUX ¢hopMysaHb, MpasoMIpHICMb
icHysaHHA sIKUX He eu3Hae YkpaiHa. Haykoea Hoeu3Ha nybrikauii rnonseac 6 momy, WO numMaHHA cmamycy
8iliICbKOBOIMOMTOHEHUX | YUBINbHUX 3apyyYyHUKi@ OOCMIOHUKU aHarisyeanu repesaxHo 6 KOHmMeKCmi ronepeoHix
icmopuYHUX enox i MUHynuXx GiliH, He OXOMTIOYU CyYacHUX pearil mak 38aHux 2ibpudHux 6iliH i 36poliHUX KOHbiKmIE,
30kpema nodili Ha Cxodi YkpaiHu. 3a3HadeHe akmyanidye HeobXiOHiCmb 8UBYEHHST crieyugbiku 8UKOPUCMAaHHST UuX
MiKHapOOHO-NPago8UX PEXUMIE Yy CydaCHUX yMO8ax, OCKIIbKU Ue CMmOCYEMbCS 3HaYHOI KilbKOCMIi  Hauwux
Criegimyu3HuUKie, sIKi Mpomu eriacHOi 80s1i OMNUHUMUCS Y 8ilIcbKOBOMY r0JI0HI abo bynu He3akoOHHO rno3baessieHi 807,
ceped HUX 3apy4yHUKU, 3acyOXeHi Ha mum4yacog0 OKyrnosaHux mepumopisx YkpaiHu ma 3a ii mexamu. BucHoeku.
Babesneyumu egbekmusHull 3axucm y cgbepi npas MoOuHU, 30Kpema ni0 4Yac 36poliHO20 KOHGIIKMY Ha CXiOHUX
mepumopisx, Hawa Oepxasa He 30amHa, 3 0ensddy Ha Hey3200KeHiCmb HOPM HauioHanbHO20 ma MiKHapOOHO20
e2yMaHimapHoeo rnpasa w000 fpasogoz2o cmamycy 3axorieHux ocib, siki 036poeHi 6bepymb (6parnu) 6e3nocepedHro
yvyacmb y 8UKOHaHHi 6olosux 3aglaHb ri0 4Yac npoeedeHHsi onepauyii O6’edHaHux cun (ATO), 3okpema cmamycy
8ilicbKOBOMoI0HEH020 8 KoHmMekcmi IV Maa3bkoi ma Il XKeHe8cbKol KOH8eHUjU.

KntouoBi cnoBa: 36poiiHuin koHMMIKT; ribpnaHa BiHa; kombaTaHT; HekoMbaTaHT; uuBinNbHa ocoba; xxepTBu BiliHK;
BiICbKOBOMNOMNOHEHWUI; MibXXHapoAHe rymaHiTapHe MpaBo; UMBINbHUIA 3apyyHUK; aHTUTEPOPUCTUYHA onepadis; onepawis
O6’egHaHNX cun.

Bctyn BHYTpILWHI cnpasu aepxas (Nesterovych, 2016, p. 32).

OmmH i3 nepumx inocodie, skmit BuaHaums | OAHAK, MOMPW 3ycunns MiKHAPOAHOI CMinbHOTM

FHOCEOMOriYHY POib BiitHW, — [epaKkniT. OcKinbku BiH | 3230€3NeunTN MUp, BiltHW, NoKanbHi Ta perioHanbHi

6ys HEeBAOBOMEHWI HE3MIHHUM HapopoBnanasm g | 3OPOVIHI KOH(MIKTA 3aMMIIAKTECH O3HAKOK ChOTO-

Edbeci, To BBaX@B, 110 Nule po3GpaT 3aGeaneunts | AGHHA. [1paBo BillHN Ta XEpTB BilHW AK CKNapoBi

nag. ®inocod obcTooBaB nornsag, Wo came iHa | MPKHAPOAHOTO  TyMaHITapHOTo npasa  noclaarTb
MOXe Ta MOBMHMAa NpWMBECTM A0 nepemorn | “iNbHE MicLe B HOBITHIM MiXHapOAHIi moniTyui.

cnpaBeanMBOCTI W icTMHM. BiH  3asHauas, wWo Haykoseub M. O. Bepasies cTOCOBHO MoparsibHO-
po36paT — 6aTbKO BCIM 3ararbHuil, i 3aranbHuii Ycim NCMXONOTYHOTO  BUNPaBAaHHs  arpecii - sasHavae:
uap, i oagHUX 6Oramu OrofioWye BiH, HLWNX — «HannowwmpeHiwnin nornsg, SkuM BUNPaBaOBYETLCS
noabMu, ooHUX pabamu CTBOPHOE BiH, a iHwMx — | BMHA 3 Boky Hapofy, — Tow, Lo npasaa ¥ cnpaseq-
BinbHUMK (Efesskiy, 2012, p. 187). nuBicTe Ha 6oui uboro Hapogy. Bopoxuin Hapog

BiaToAi MUHYMO YMMaro Yacy, MpoTe MioAcTBo | BBEXKAKTb TakiM, WO Linkom nepebyBae B HEMpas(i
He CTano po3yMHILLMM, Xoua cTano i obepexHiwmm, | Y Hecnpaseanueocti» (Berdiaev, 1990, p. 117).

Lo 3acBigvye Tak 3BaHa nybniyHa gunnomarisi, Aka _ He OMUHYNo ue ” YkpaiHy, ge Gonosi gii Ha
[Aae 3MOry 3aBAskM «M'siKiil cumi» BTpydatucst y | CXIBHWX TEPUTODISX HE NMPUMMHSIOTLCS BXE LIOCTMIA
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pik nocninb. 3 ornaagy Ha Taki HebesneuyHi sBMLWA,

npobnemm rymaHHOro CTaBfEHHA OO JIOOMHM
cTalTb gepani  aktyanbHiwumn. OpHielo 3
HaMBaXNMBILLNX CKNagoBmux uiel ranyasi

MiKHapOAHOro npaea 3gaBHa NuLLAeTbCca npobnema
BiNCbKOBOMOMNOHEHMX.

Monpu wmpoke 3acTtocyBaHHA B YKpaiHi
TEPMIHIB «BiNCbKOBOMOMOHEHUI», «OBMIH BIiICBKO-
BOMOMOHEHUMMY»  TOWO, OIUiNHI NpeacTaBHUKK
MikHapoaHux opraHizauin (OBCE, MixHapoaHui
KomiTeT YepBoHOro Xpecrta), HM3Ka MiKHApPOOHUX
crnoctepiradie  Ta  odiuiHi  ocobn  pepxaBu
YHUKaOTb iX Ta obuparTb HeWTpanbHilwi, npoTte

MEHLI  YiTKi  CMOBOCMONYYEHHSsI:  O0cobK,  SKi
nepebysaloTb y NpPYMYyCOBOMY YTPUMaHHI
HeBU3HaHNX 30ponHMX OPMyBaHb; MOBEPHEHHS

0Cib, Wo yTpumyoTbes, Towo. OOHIED 3 OCHOBHMX
nNpuYMH uboro € ribpugHa dopma KOHMMIKTY Ha
Cxogi Ykpainum (Nesterovych, 2014, p. 14).

3rigHo 3 odiuiiHum nosigomneHHAM Cnyxou
6e3nekn YKpaiHM, Ha TMM4YacoBO He MNiAKOHTPONbHMX
YkpaiHi TepuTopisx  HoHbacy  3anuwanucs
3apy4HuKkamu (ctaHom Ha 16 rpygHsa 2019 poky) Ta
B Mexax TpUCTOPOHHLOI KOHTaKTHOI rpynu 3
MUPHOro BperynoBaHHA cuTyauii Ha Cxoai YkpaiHu
3aNUTYTbCS SIK HE3aKoHHO no30aBneHi Bomi Ha
TMMYaCoOBO OKynoOBaHMX TepuTopiax y [oHeubkin i

JlyraHcbkin obnacTsix 250 oci6. BogHouac
29 rpygHsa 2019 poky Bigbyscs OOMiH MOMOHEHMMU
Ha KIBB «Maropcbke» [oHeubkoi obnacri,

yHacnigok 4voro B YKpaiHy noBepHynocs 76 ocib
("zvit SBU", 2019).

Monpu Te, WO pexuM NOMOHY Po3rNaaalTb SK
OOVMH 3 MOXIMBMX 3acobiB 30epeXXeHHs XUTTS
kombaTaHTiB i HekombaTaHTiB nig 4ac 306poNHUX
TOOTO sIK 3acib peanisauii NpaBa NIOAMHU Ha XUTTSH
B YMOBaXx BiliHW, Le XUTTA € NPOCTUM i Be3nevHum.
Oyant ENnseHxayep 3a3Ha4yaB, WO «3peLTolo,
CONAaTCbKMM paHeub He BaX4uW, HDK faHuorm
BiicbkoBononoHeHoro» (Eizenkhauer, 2017).

MocTinHi 36porHi KOHMNIKTM Aedani yacTiwe
npveepTaloTb  yBary  HayKoBUiB-MiXHAPOOHWKIB,
KOHCTUTYLIiOHanNICTiB, TEOPETUKIB NpaBa i ekcrnepTis,
AKi  cneuianiayloTbCsi  Ha  BUBYEHHI  30pPOMHMX
KOHOQMIKTIB Ta ixHiX Hacnigkis (Alekseev, 1915;
Berdiaev, 1990; Hrushko, 2016; Kalugin, 2006;
Kaminskaia, 2014; Kaminska, & Miroshnichenko,
2016; Kaminska, & Patricha, 2016; Manko, 2013;
Nesterovych, 2017; Zharovska, 2015). MacwTabHicTb
npobnemun 36poriHMX KOHNIKTIB Ta iXHiX Hacnigkis
ana  YkpaiHm 3acBiguye Te, WO Ue MNUTaHHSA
po3rnagarTb Yy HaByarnbHIA niTepatypi He nuwe
MiKHapogHoOro npasa, a W, Hanpuknapg, KOHCTU-
TYUiNHOro nNpaBa B acnekTi 3aX1cTy Ta BiAHOBIMEHHSA
npae ocib, €Ki nocTpaxganun 4Yepe3 KOHQIIKT
(Nesterovych, 2018).

MpomagsaHn Ykpainu, wo bpanu (6epyTtb) yyacTb
y 3axuCTi TepuTopianbHoI UinicHocTi Ha Cxoai kpaiHu
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Ta SAKUX yTpUMylOTb  (YTpUmyBanuM) B MOSOHI
(3apyvHukax), 4Yepe3 HEBMU3HAYEHICTb MPaBOBOrO
cTaTycy CTalTb 3apyyHVKamu OepXXaBHOI MOMITUKN.
Tomy nocrae npuHUMnNoBa npobnema  wWoOoO
BM3HAYEeHHs MPaBOBOrO CTAaTyCy OKPeCneHux ocid
BiAMOBIOAHO [0 HOPM MDKHApOOHOro npasa, LWo
6esnocepeHLO0 NO3HAYAETLCA Ha yMOBax X yTpuma-
HHS, OOCTyni OO0 HUX NPeACTaBHUKIB MKHapOOHMX
NpaBO3axMCHUX OpraHisauii, piBHIi W eeKTUBHOCTI
NpPaBoOBOI X 3aXMLLEHOCTI B YKpaiHi.

MeTa i 3aBOgaHHA gocnimxeHHsA

3 ornagy Ha Te, wo € ob’ektmBHa noTpeba
3aMoBHUTU B CYYaCHMX HaUiOHaNbHUX akTax LoAao
«npaBa >XepTB BiMHWY» NPOranuHN Yy BU3HAYEHHi 1
CTaHOBWLL BIICbKOBOMOMOHEHMX Y 3B’A3KYy 3 HOBMMMU
ribpuaHMMn BusiBamMmn 36PONHMX KOHCIIKTIB, METOH
CTaTTi € BCTAHOBIIEHHSI MOXITMBOCTI 3aCTOCYBaHHSA [0
rpomagsH YkpaiHw, siki Opanu (GepyTb) ydactb Yy
3aXUCTi TepuTopianbHOI LinicHOCTI aepxaBu Ha Cxogai
Ta SAKUX yTpUMylOTb  (YTpUMyBanuM) B MOJSIOHI
(3apyyHuKax), PeXuMy «BiNCbKOBOMOSOHEHUN», LLO
BiAnoBigae 6u HOpmMam MiKHApOOHOro rymaHiTapHoro
npaBea, BiOOKPEMIIEHHS LbOro CTaTycy Big pexumy
UMBINBHUA  3aPYYHUKY, 3aKPIMMEeHHs  BignoBigHMX
HOPM Y HaLiOHaNbHUX HOPMAaTMBHO-NPAaBOBUX aKTax.

Buknag ocHOBHOro marepiany

FOpucTt i BYeHun-mixkHapogHuk M. M. Anekcees
we 1915 poky 3a3HauyaB, L0 CYTHICTb BiiHM nonsrae
B OOpoTbOi apmin gepxaB 3 METOK MepemMoru Hapg
BOporoM. 3aBgaHHsa npaBa 3a uux obcTaBuH — He
Tak 3alKoAUTU BIMCbKOBMM CuNam BUKOHYBAaTW CBIl
060B’AA30K, 9K pikcyBaTM ABMWA B NEBHY
NpoTOKONbHY hopmMy. BrnacHe HasBHICTb NpoToOKONy,
LLIO 3aKpinItO€e KIOYOBI aCneKkTn BEOEHHS BillHW, Mae
BiOpi3HMTK Ti, Hanpuknag, Big ybuectBa. | AKWO
BiHA — Ue NPOAOBXEHHSA MONITUKM Aep)XaBu 3a
gonomoroto  0306poeHoi  6opoTbbu, TO BRacHe
0306poeHa 6OopoTbba, 3BegeHa [0 i3nHHOroO
3HULLIEHHS OQHOro congarta iHwuM. Taka noBefiHka
3 novyaTtkom BiMHW Ha noni 6ot Habyeae
NEriTMMHOTO  CNpsiMyBaHHs Ta  3a0XO4YyeETbCH
aepxaBoto, gka Bowoe (Alekseev, 1915, p. 24).

®akT 30epexeHHs XUTTS NepeMOXeHOMY Ha
noni 60w BOpoOry 3aBXAu BBaXanu LUNAXETHUM
YUYMHKOM, TaKOX Le Bignosigano mopani nonepeaHix
BOEH. Takui NpuHLUMN HabyB NPaBOBOrO KOHTEKCTY 1
y perynioBaHHi BIiiCbKOBUX [fii NOCIB oAHe 3
BaXNuBMX  Micub, O(OPMMBLUMCL Yy  HOpPMY
MiXKHapOZHOro ryMaHiTapHoro npasa.

BogHouac 3akpinneHi B KOHBEHLii MONOXEHHS
MalTb 3abe3neuntv NPUAHATHI yMOBM MobyTy 1
YTPMMaHHS O11s MONIOHEHOro, a rofloBHE — 30epertu
NoMy XWTTS.  AHamnoriyHi HOpMKM BUNNUBAIOTL i3
NMPUPOAHOro MpaBa KOXHOI FAMHM Ha XUTTA Ta
MOBUHHI 3aXUCTUTU L0 HaWBaXKNMBIWY LiHHICTb Y
pasi BUHUKHEHHSI CKNagHOoI couianbHOi cutyadii ons
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ocobu, wo nepebysae y BiicbkoBOMY NOJIOHI. [1poTe
Npo >XOOHY UuinkoBuTy cBobody ocobu TyT He
MOXe WNTUcA. BiiCbKOBONOMOHEHNA 3anunaeTbCs
BOpOrom, xaw i 6e3 36poi.

BogHouac, 3rigHO 3 uuHHMM ("Zakon Ukrainy",
2003; "Zakon Ukrainy", 2018; "Postanova Kabinetu
Ministriv®, 2018) i nepcnektmBHum ("Proekt Zakon
Ukrainy", 2018) 3akoHogaBcTBOM YKpaiHW, y cuTyauii
Ha Cxogi KpaiHM «BICbKOBOMOMOHEHNX» HeEMae,
TOOGTO OXOMMIEHMX MOHSTTSIM «OCODW, SIKi HE3AKOHHO
nosbaeneHi BoMi, 3apydHuMkM abo 3acymkeHi Ha
TUMYaCOBO OKYMOBaHWX TEPUTOPISX», «HE3aKOHHO
3aTpuUMaHi, yTpUMyBaHi rpoMagsaHn YKpaiHu», «ocoou,

AKX ©Oyno He3akoHHO no3baBneHo ocobucrtol
cBoboOou BHACMgoOK Ail  HE3aKOHHUX  30pPOMHMX
dopmyBaHb Ta/abo opraHiB Bnagu Pociicbkoi

®epepauii Ha okpemux TepuTopix [oHeubkoi Ta
INyraHcbkoi obnacten, e opraHvW AepXaBHOI Bnagu
TUMYacoOBO He 3[iNCHIOTb CBOI MOBHOBAXKEHHS, Ta
TUMYaCOBO OKYMOBaHiN TepuTopii YkpaiHny, «di3ndHi
ocobwm, siki, nepebyBaloyn Ha 3aKOHHMX MiACTaBax Ha
TepuTopii YKpaiHu, Oynun 3axonneHi B 3apy4HuKn abo
Oynu B iHWWIA cnocib He3akoHHO Mo36aBneHi BOMiy,
Lo BignoBigHo fo cT. 9, 18, 85 KoHctuTyuii Ykpaiim Ta

Y. 2 cr. 19 3akoHy YkpaiHm «[po MiKHapoaHi
OOroBOpWM»  CYMEepeYnMTb  HOpMam  MibKHapOOHUX
OOroBopiB, Npo OBOB’A3KOBICTE  AKMX  3aSBIIEHO

BepxoBHoto Papoto YkpaiHu, 30kpema XKeHeBCbkuM
koHBeHuism ("Il Zhenevska konventsiia”, 1949;
"IV Zhenevska konventsiia", 1949).

Y nonoxeHHsix IV MNaasbkoi koHBeHUii 1907 poky,
KeHeBCbKkMX KOHBeHUjin 1949 poky Ta [0OaTKOBMX
MPOTOKOMIB [0 HUX BM3HAYEHO MPaBOBi CTaTyCcU
(MbkHapoaHO-NPaBOBi PEXMMU) BINCHKOBO-MONOHEHNX,
UMBINBbHMX OCIO | UMBINBHUX 3apyYHMKIB, 3aKpinmneHo
3arasnbHi NpaBoOBi rapaHTil LWOAO LUX KaTeropin xxepTs
BiiHW.

[MonoXeHHs1 3a3Ha4YeHWX KOHBEHLI MarkTb Ha
MeTi nigTBepanTn 3axuct BinuiB cynpoTBHUKa «hors
de combat» — nonNoxxeHHs NPO NOMUIYBaHHS TWX, XTO
npunuHmB Bpatn ydactb y 6oMoBux Aisix, Ans 4oro
3abe3neynTn NPUNHATHI yMOBM MOBYTY 1 YTPUMAaHHS
Ons  MoroHeHoro, a nepegycim — 36epertn  nomy
XUTTA. TMONOH PO3rMAHYTO SK OAUH i3 MOXITMBUX
3acobiB 30epeXeHHs1 XUTTS KoMDaTaHTIB i UMBINbHUX
oCiO nig 4ac BiHW 4YM NOKaNbHOrO BiNCLKOBOIO
KOHpNiKTY, peanisaLil IXHbOro Npaea Ha XUTTS.

[MpaBoBa CyTHICTb pEXMMY BIICLKOBOIO MOMOHY
SIK BiNCbKOBMX BOPOXOI apMii, 3axonfieHnx nig 4ac
36ponHoro KOHGNIKTY Ha nori 6oto 3i 36poeto B pykax,
3YMOBIIOE iXHiA MPaBOBWIN CTATyC, AKUNA I'PYHTYETLCA
Ha TPbOX OCHOBHUX BUXIOHWX MOJIOXEHHSIX, 3MOHO 3
akumm Ui ocobu: 1) Boporw, dki 36epiraloTb CBOE
rPOMaAsAHCTBO Y NiAAAHCTBO; 2) € BIICbKOBUMU; 3) HE
€ 3MOUYNHLAMMN.

MpaBa 1 00OB’A3KM CTaAHOBNSATL crieuianbHUI
cTaTyc 3axonneHoi ocobu sik cyb’ekTa NpaBoBigHOCUH
MK HUM Ta BINCbKOBOK aaMiHIiCTpaLieo 30pOoNHMX
bopMyBaHb, LLIO MOr0 3aXOnumnu, MK HUM i npeacTas-
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HVMKamMK creujianbHUX MPKHapOAHMX MPaBO3aXMCHMX
opraHisauin, Mk HUM | fep)XaBoto, a TaKoX 3YMOBIIEHI
00’eKTMBHMMM OOCTaBMHAMWK, 3YMOBEHMMMU HeobXia-
HICTIO BMXXWUTW B TSDKKMX YMOBaX MOSOHY. 3a3HayeHi
MDKHapOOHI  aKTM  KOHCOMiaylTb  HOpMK,  LLO
BU3HA4aloTb CTaTyc 0cobu, fKka BOKE Ha nori 6oto 3i
36poeto B pyKkax i He BOKOE, Ta 3aKpinmioTb BUMOry 0
CTOPOHN 30pPOMHOrO  KOHPMIKTY, L0 3axornmie B
MOSOH, CTaBUTUCHA OO MOMOHEHUX FYMaHHO, 3 ornagy
Ha NPVHUMIM NMogMHOMOCTBaA, NOBaXaryn nNpaso Ha
XWUTTS | 300POB’SA, YeCTb i MigHICTL 0cobu.

[lonpu YMHHICTL UUX MDKHapoOHWX akTiB Ans
YKpaiHu, 30Kpema perynioBaHHsS CTaTycy BiACBKOBO-
MOJSIOHEHOrO, MOCWIaHb Ha HUX Y HOPMAaTUBHO-
NpaBOBKX aKTax HaLLOi AepXKaBW, YXBareHUX y 3B’s3Ky
3i 36ponHuM KOHGNiKToM Ha Cxopgi kpaiHu, Hemae, a
OTKe, HEeMae W 3asHa4yeHoro craTtycy Ansa ocio,
3axonmneHnx Ha uin TepuTopii YkpaiHn. 3 ormsgy Ha
3MIiCT HOPM HaUuioHanbHMX HOPMAaTUBHO-NPAaBOBUX
akTiB, rpomagaHum YkpaiHu, YTpUMyBaHi Ha He
NigKOHTPONbHIN YKpaiHi TepuTopii, 30Kkpema 3axonseHi
B MOMOH, € MNOTEePniNMMKU Bi4 3MOYMHHUX Ain
He3aKOHHUX 36PONHMX (POPMYBaHb i HE BBaXKalOTbCS B
3HaYeHHi HOPM MDKHAPOOHOro ryMaHITapHOro npaea
3axonneHMMn BHacMigok 30pownHoi arpecii Ta (abo)
arpecmBHux g Pocincekoi  Pepepadii, T00TO
BiiCbKOBOMOMOHEHUMMU.

YHacnigok uboro ocobwu, ski 6pann (6epyTb)
ydacTe B onepauii O6'egHaHux cun (ATO) (mani —
OOC (ATO)), wo BxogaTb (Bxoaunu) OO Ccknagy
36poriHux cun YkpaiHn (ocobosui cknag HauioHa-
neHOI  nonmiuii  YkpaiHm Ta HauioHanbHoi rBapaii
YKpaiHu, ononyeHHs Ta O0OPOBOMbYMX 3aroHIiB, LLO
HanexaTtb i He Hanexatb 00 ckrnagy 30poviHuX cun
YKpaiHu), SIK BOKOKYOI CTOPOHU (aHTUTEPOPUCTUYHUX
abo O6’egHaHux cun), wo 6e3nocepedHbO BedyTb
GoioBI Al NpoTK CynpOTMBHUKA 3i 30pOEtD B pyKax Ta
OTPUMYIOTb BIAMOBIAHUIA CTaTyC yyacHuka OOMOBUX
Oin, IOpUOUYHO BMBOAATBCA 3-Nig, Ail HOPM  HU3KK
Mi>KHapOOHWX JOrOBOpIB, Y4aCHUKaMK SKMX € YKpaiHa,
30kpema: CT. 4 TTonoXeHHs NpPo 3aKOHM i 3BUYal BiiHK
Ha cyxogoni [dogatka go IV [aa3bkoi KOHBeEHLUii Npo
3aKOHM i 3BMYal BiHWM Ha cyxoponi Big 18 XOBTHA
1907 poky; cT. 43-45 [logaTkoBOro npoToKony Ao
YKeHeBcbKMx KOHBEHLUIN Bia 12 ceprnHa 1949 poky, Lo
CTOCYETLCA 3aXMCTY XKEPTB MiKHAPOOHUX 3OPOMHMX
KOHNIKTIB, BiA 8 yepBHst 1977 poky; cT. 4 XKeHeBCbKOI
KOHBEHLUIT NP0 MOBOMKEHHSA 3 BINCbKOBOMONIOHEHNUMM
Bin 12 cepnHa 1949 poky, €Ki iMnnemeHToBaHO A0
HaLiOHarNbHOro 3aKOHOL4ABCTBA.

BogHouyac ocib, ski BxogATb OO cknagy
30pPONHKX CWI CTOPOHW, O nepebyBae B KOHMIMIKTI,
AKi CKrMagalTbCA 3 YCiX OpraHi3oBaHux 30pOMHKX
cvn, rpyn i nmigpo3ainie, wo 6epyTb GesnocepenHto
y4acTb Yy BOEHHMX [JisiX, BBaXalTb KombaTtaHTammu
(Bin  dp. combatant «BOIH»,  «BOIOHYUNY),
a IHTeHOAHTCbKWUWA,  PUONYHUA, MEAUYHUN |
OYXOBHUWI NepcoHan € HekombaTaHTamu (HOHKomba-
TaHT, Big4 dp. hon-combattants — «HEBOKKUUAY).


https://ru.espreso.tv/#_edn7
https://zakon.rada.gov.ua/laws/show/995_222#n2
https://zakon.rada.gov.ua/laws/show/995_222#n2
https://zakon.rada.gov.ua/laws/show/995_199
https://zakon.rada.gov.ua/laws/show/995_199
https://zakon.rada.gov.ua/laws/show/995_199
https://zakon.rada.gov.ua/laws/show/995_199
https://zakon.rada.gov.ua/laws/show/995_199
https://ru.wikipedia.org/wiki/%D0%A4%D1%80%D0%B0%D0%BD%D1%86%D1%83%D0%B7%D1%81%D0%BA%D0%B8%D0%B9_%D1%8F%D0%B7%D1%8B%D0%BA
https://ru.wikipedia.org/wiki/%D0%A4%D1%80%D0%B0%D0%BD%D1%86%D1%83%D0%B7%D1%81%D0%BA%D0%B8%D0%B9_%D1%8F%D0%B7%D1%8B%D0%BA
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Y pasi 3axonneHHs BOporom (NMOTpannsiHHs nig Bnagy
CTOPOHM MPOTMBHUKA) 3a3HaveHi ocobu KOpUCTY-
IOTbCA  NpaBaMu  BiNCLKOBOMOMNOHEHUX |  TOMY
nepebysatoTb nig 3axuctom |l XKeHeBCbkoi KOHBEHLUT
npo NOBOKEHHS 3 BiICbKOBOMOMOHEHNMU
(cT. 43-45) Ta MonoXeHHs NPO 3aKoHM i 3BMYal BiiHU
Ha cyxoponi IV aa3bkoi koHBeHLUT (CT. 3).

Yumano HOpM MiKHapOAHOrO rymaHiTapHOro
npasa, cnywHo 3aysaxye M. B. pyLuko, BU3Ha4atoTh i
perynioTb NpaBoOBE CTAaHOBULLE KOMOAaTaHTIB, siki B
pasi NOMOHEHHS CYNMPOTUBHOK CTOPOHOK HabyBaloTb
craTycy BiICbKOBOMOSIOHEHNX i nignaraoTb
rapaHToBaHOro MPKHAPOAHVWM FyMaHIiTapHUM NpaBoM
3axucty (Hrushko, 2010, p. 380).

Cepep Tux, xT0 6epe yyacTb Yy BOEHHUX LisX,
He BCi OTPMMYIOTb CTaTyC BilICbKOBOMOIIOHEHOrO.
€ cepepf HUX «KHE3aKOHHI KOMBaTaHTUY.

Y 3B’a3ky 3 nogismu Ha Cxogdi HawWoi gepxasn 1
iHWWMK  30PONHMMM  KOHpMIKTaMKU  aKTyanbHUM €
NUTaHHSA MiPKHapOAHO-NPaBOBOro CTaHOBMLLA HAaNMaH-
uiB, AKMx [eski aBTOpW BBaXalTb TaK 3BaHUMU
He3aKoHHUMK koMbGaTtaHTamu. [poTe ue cynepeunTb
HOpMaM ryMaHiTapHOro npaa, OCKNbKM Taka
KaTeropiss ocid6 He nepebyBae nig ix 3axuctom. Lle
KpyMiHanbHi  3roymHui  (BignosiganbHiCTb  nepen-
6ayeHa cT. 430 KK Ykpainu), siki He MatoTb NpaBa Ha
cTatyc kombaTtaHTa, a OTXKe, i BilNCbKOBOMOOHEHOrO
BignosigHo Jo ct. 47 MNpotokony | KonseHuii OOH npo
bopoteby 3 BepOyBaHHAM, BMKOPUCTAHHSAM,
hiHaHCYBaHHAM i HaBYaHHAM HammaHuis 1989 poky.
Mpo HammaHCTBO He WnaeTbcd B KeHeBCbKMX
koHBeHLjsix 1949 poky.

HeszakoHHi kombGaTaHTM — ocobu, ski 6epyTb
GesnocepeHio y4acTb y BIACBKOBMX AisX, NPOTE He
MalTb Ha Le npaBa, TOMy B pasi noTpannaHHa nig
Bnagy CynpoTMBHMKA HEe KOPUCTYIOTbCA CTaTycoM
BilicbkoBOMonoHeHoro. o uiei kateropii 30ebinbLuoro
BXOOSATb UMBINbHI ocobu, ski 6epytb BGesnocepenHto
y4acTb y GOMOBMX LiX, @ TaKOX YNEeHU HapOOHOro
OMONYeHHss 1 iHWKX [o6poBINbHUX  (OpMyBaHb
(ydacHVKM OpraHi3oBaHWx pyxiB OMopy), WO He
BXOAATb O CKNaay perynsipHux 36porHNX cun, npote
HanexaTb CTOPOHi B KOH(PMIKTi, 32 YMOBMU, LLO BOHU He
BMKOHYIOTb BUMOT CT. 4 A (2) lll XXeHeBCbKOT KOHBEHLjI.

I3 uboro npueogy M. B. MaHbko 3a3HaumB, LWO
TEPMIH «HE3aKOHHWMI KOMOATaHT» BUKOPUCTOBYHOTb
nuwe B KOHTEKCTI npaeBa LWOA0 MDKHaApOOHOro
KOHpMIKTY, SIK MOro BU3Ha4arTb KeHEeBCbKi KOHBEHLLl
Ta [opaTkoBuint npoTtokon |. 30poviHUIA  KOHARIKT
HEeMDKHapoOgHOro  xapaktepy  He  nepegbadvae
npuvBineiB kombartaHTa, TOOTO NpaBa OpaTh y4yacTb Y
BOEHHUX [AiIX | BiACYTHICTb MOKapaHHs y 3B'A3Ky i3
3aKOHHOIO y4acTHo B BOMOBUX AisiX.

Ha BigMiHy Big HalimaHLUiB, y4acTb JOOPOBOIbLIB
Y BOEHHMX LjsIX HA CTOPOHi OQHOrO 3 TUX, LLIO BOHOHOT,
€ NpaBoMipHOL. BoHM BxoaaTb o 0coO0BOro cknagy
30poMHUX cur, yHacnigok 4Yoro HabyBalTb craTycy
3aKOHHOro kombaTaHTa, a B pasi noTpanisiHHA B
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MOSIOH MPOTMBHMKA — CTaTyCy BiICbKOBOMOMOHEHMX
(Manko, 2013, p. 344, 345).

3aranbHi NPUHUMNM Takoi y4yacTi 6ynv BU3HaYeHi
Maa3bkmmu koHBeHLismMu 1907 poky. Y KoHBeHLUii npo
npasa i 060B’A3KM HENTpanbHUX AepxaB Ta ocib y pasi
CyxonyTHOI BiMHM Big 18 xoBTHa 1907 poky
BCTAHOBIEHO, WO «BiANOBiAANbHICTL HEWTPanbHOI
OepXaBu He BMHUKAE BHACNIOOK TOro, LU0 NPUBATHI
0ocobu oKpeMOo nepexoadTb KOPAOH, Wob BCTYNUTU Ha
cnyx0y opHoro 3 BowwuMx» (cT. 6). TobTto
A00poBOSbL;j ue npuBaTHi ocobu, sk cami
NepexoasiTb KOPAOH 3 METOK BCTYNUTK Ha cnyx0y Jo
30pOMHMX CUN OOHOro i3 CynpoTUBHWMKIB. BogHouac
BOIOKOYA CTOpPOHAa «BignoBiganbHa 3a BCi Ail, YYUHEHI
ocobamu, ki BXogsATb A0 cknaay ii BiiCbKOBMX CUIY.

Kpim TOro, y nyHkti «6» cT. 17 3a3HayeHoi
KoHBeHUji BCTaHOBMNEHO, WO sKWo ocoba [obpo-
BiflbHO BCTynae B apMil0 TWX, LLIO BOWTb, TO BOHA
BTpayae cratyc ocobu HenTpanbHOI aepxasun. Betyn
00 apmil CynpOTUBHOI AepXaBu rPOMafsiHUHA iHLWOT
KpaiHW BU3HAHWA HOPMaMW Cy4acHOro MiKHapPOAHOro
npasa.

dopmanbHO He3akoHHI KoMbaTaHTU He BignoBi-
0aloTb BUMOram, HeobXigHVMM ANns HagaHHs iM cTaTtycy
BiNCbKOBOMOJIOHEHOIO, MPOTE BOHW NepebyBatoTb nig
3axuctom |V XeHeBcbkoi KOHBeHLUii. AKWO BOHU
BiAMOBIOAOTb BMMOraM LOAO rPOMagsdHCTBa, TO
KOPWCTYIOTBCA CTaTycoM, 3akpinneHum y Poasgini Il
uiei KoHBeHLii LWOA0: TyMaHHOTO MOBOMKEHHS;
0cobNMBOro 3axmcTy Ans >KHOK; 3abOpOoHWM AUCKpU-
MiHaLji; 3a060pOHM Ha BUKOPUCTaHHSA 3axuLLEHNX OCiO
AK <OKMBOTO LUMTay»; 3abOpOHM Ha 3acTOCyBaHHSA
npuMycy, TifleCHUX TMokapaHb, KaTyBaHb TOLUO;
ocobucToi BiANOBiAaNbHOCTI; 3a00POHN KONEKTUBHUX
nokapaHb, norpabyeBaHb, penpecanii i B3ATTA
3apYyYHUKIB.

AHanoriyHoi no3uuii Woao Hes3akoHHUX Komba-
TaHTIB TakoX AoTpumasca MiKHapogHWA KpuMiHa-
nbHWA TpubyHan y cnpasi [denanvua, 3asHauvBLUM,
LLIO SKLO ocoba He Mae npasa Ha 3axucT Il KoHseHuji
K BiicbkoBomnoroHeHun (a Takox | um Il KoHseHuii), Ha
Hel HeoaMiHHO mnowwuptoeTbes Aia |V XKeHescbkoi
KOHBEHL|ii 3@ yMOBM, LLO AOTPUMAHO BUMOTA CT. 4 Liei
KoHBeHuji ("Mizhnarodnyi trybunal”, 1998, p. 271).

Y crarti 5 (2) Il KeHeBcbkoi KOHBEHUi
pernaMeHToBaHoO, WO SIKWO CTOCOBHO OCi0, siKi
Opanu y4acTb y BOEHHMX LisX i noTpanunu go pyk
CYNPOTMBHUKA, BWHUKAE CYMHIB LOAO TXHBLOI
HaneXHOCTi OO OfHIEl 3 KaTeropin, nepepaxoBaHuX
y CT. 4, TaKki ocobn 6yoyTb KOPUCTYBaTUCHA 3aXMCTOM
uiei KoHBeHUii, Ooku ixHin cTatyc He Oyge
BM3HAYEHWI KOMNETEHTHUM TPUBYHaNom.

Kpim TOro, Big HauWMaHUiB cnig BiOPI3HATK
BINCbKOBMX pagHWKiB, Wo He BepyTb 6e3nocepeaHbOoi
yyacTi Yy BOEHHUX Aisx. BiicbkoBi pagHuku Ta doaxisLi
npu iHO3EMHUX  apMisix BiliCbKOBOCY>KOO0BLLi
(odhiuepm) un UMBINbHI 0COBM BINCLKOBOrO BiZOMCTBA
(cnyx0oBLUi), SKMX HanpaBneHo [0 [OPYXKHbOI 4K
COIO3HOI JepxaBu [Ons  HafdaHHa [ornoMorv B


https://uk.wikipedia.org/wiki/%D0%92%D1%96%D0%B9%D1%81%D1%8C%D0%BA%D0%BE%D0%B2%D0%BE%D1%81%D0%BB%D1%83%D0%B6%D0%B1%D0%BE%D0%B2%D0%B5%D1%86%D1%8C
https://uk.wikipedia.org/wiki/%D0%9E%D1%84%D1%96%D1%86%D0%B5%D1%80
https://uk.wikipedia.org/wiki/%D0%A1%D0%BB%D1%83%D0%B6%D0%B1%D0%BE%D0%B2%D0%B5%D1%86%D1%8C
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%B0
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po306ynoBi ii 3B6pOoVHNX cui, BOMOBIM MiAroTOBL BIICHK
i WTabiB, onaHyBaHHi 0COBOBUM CKMAgoOM BiNCbKOBOI
TEXHIKM 1 036POEHHS, MiATPMMAaHHI O0MOBOI rOTOBHOCTI
BIMCbK TOLLO, BUKOHYIOTb KOHCYNbTaTUBHI PYHKLIT npu

wrabi 4/ OKpPEMUX  BINCBKOBMX  (POPMYBaHHSIX
Aepxasun-cotosHuka. Ckrag, MOBHOBaXKEHHS, CTPOKM
cnykbyu 1N iHWi nuTaHHsA, noB’A3aHi 3  IXHbOK

JiSnbHICTIO, BU3HAYeHi MibXKypsagoBUMKM yroaamu.

HocnigHuk B. 0. KanyriH akueHTye yBary Ha
NpsiMyBaHHi TakOro BIiACbKOBOro pagHuka abo
daxiBusa A0 iHWOT AepXaBw 3rigHO 3 MiXKHaApOOHUM
aoroBopom Mix kpaiHamu (Kalugin, 2006, 131).

3agnsa YHUKHEHHSI HEBU3HAYEHOCTi Ta
OOBINbHMX pilleHb Nig 4Yac 3axonfieHHs B MOJSIoH
Mpotokon | nepepbadvae, wo ocoby, saka Oepe
yyacTb Yy BIlICbKOBUX [JisX Ta oOnNuHunacs y
NPOTUBHWUKA, BBaXalOTb BiNCHLKOBOMOIOHEHNM | 3
Hel MaloTb BiAMOBiAHO NMOBOAUTUCH, HABITb SKLLO €
CYMHIBM CTOCOBHO ii NpaBa Ha Takui cTaTyc.

Y ubOMy pasi NMTaHHA Mae BUpILLyBaTK Mi3Hiwe

BIOMOBIOHWA Cy#OBWMW oOpraH 3rigHO  3i CT. 5
Ill )KeHeBcbkOi KOHBeHUiT Ta cT. 45 [lpoTtokony I.
OcHoBHI  rapaHTii, WO MicTatbca B CT. 75

[onatkoBoro npotokony |, TakoX € MiHiManbHUM
3axXMCTOM, 3aCTOCOBHMM [0 Bcix 0cib (30kpema
He3aKOHHWX KoMOaTaHTiB), ski nepebyBalwTb nig
BNagok CTOPOHW, Lo Bepe y4acTb y MiXKHapoaHOMY
30pOMHOMY KOH(PMIKTI, He3anexHo Big TOro, 4m
MOLLMPIOIOTECS Ha HUX nornoxeHHa IV XKeHeBcbkoi
KOHBEHLIl.

[na nocuneHHsa 3axucTy LMBINIbHOrO HaceneH-
HA BiO HacnigkiB BOEHHUX A KoMbaTaHTu
(HekombaTaHTM) MawTb BigpiI3HATM cebe Big
LUMBINbHUX ocio, ans yoro, 30KpemMa,
BMKOPUCTOBYIOTb: HasIBHICTb KOMaHaupa; p[obpe
BUANMUIA 3aaneky BiAMITHUIA 3HAK; BiAKPUTE HOCIHHSA
30poi; OOTPUMaAHHSA B AOisiX 3aKOHIB i 3BM4YaiB BillHU
Towo ("Dodatkovyi protokol", 1977, p. 44, 50).

Y cr.11 i 85 [opatkosBoro npotokony |
3a3Ha4yeHo nepenik  Ain, KsaniikoBaHUX  AK
CEpP1O3Hi NOpYLLUEHHA abo BOEHHI 3M10YMHMU, 30KpeEMa
LWOAO BiICbKOBOMOSIOHEHMX.

Kpim TOro, «cr.82, 87, 90
nepegbadeHnn  IHCTUTYT  OPUAMYHUX  PadHUKIB
y 30poviHuX cunax i KOHKPEeTU30BaHi 00OB’A3KM
Ta BignoBiganbHICTb KOMaHAWpiB, 30Kpema 3a
He3aCToCyBaHHS HamneXHWX 3axofiB, a TakoX
CTBOPEHHA MixkHapoaHO! KOMiICii 3i BCTaHOBMEHHS
dakTiB, A0 KOMMETEeHLUil sKOi HanexuTb po3cnigy-
BaHHA OyOb-AKUX CEPWMO3HMX MOpYLUEHb, 30KpeMa
NopyLUEHb LWOA0 BiNCbKOBOMOSOHEHMX.

MpoTokony

Mg 4yac 30poniHOro  koHcpnikTy  goBoni
cneuMdiyHMM € CTaHoBULLE noniuii Ta  iHWux
BOEHI30BaHMX OpraHizauii  (HanmiBBOEHHUX abo

030poeHMX, WO 3abe3nevyloTb OXOPOHY MOPSAOKY).
3a3HauveHi opraHisauii moxe 6yTv NpuUpIBHAHO OO
306pOMHMX CUN 3a YMOBM, LLO CTOPOHA, sika BBena ix
00 cknagy 30poNHKX CWI, OrofoCcuTb NPO Le iHWKUM
CTOpOHaM KOHMIKTY. Y pasi HEeBUKOHaHHSA Takoi
YMOBW 4neHiB 0coBoBOro cknagy 3a3HadeHux cun
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po3rnagatMMmyTb K LmBiNbHUX oci6 ("Dodatkovyi
protokol”, 1977, p. 43). LLlogo 3aiicHeHHs 3axoaiB i3
3abe3neveHHsa HauioHanbHOi 6e3nekn n 060poHM,
BiACiui Ta cTpuMyBaHHs 36poriHoI arpecii Pocicbkoi
®epepauii B [oHeubkin Ta JlyraHcbkin obnacTtax
BignoBigHa 3adBa YkpaiHow 3pobneHa, 3a SKOH
npauiBHMKU MNPaBOOXOPOHHWX OpraHiB Ha 4ac
NpOBeOEHHA TakMX 3axofiB nianopsaKoBYOTLCA
KomaHaoysBavy o06’e¢QHaHUX CuI, PILLEHHS SKOro €
000B’A3KOBMMM A0 BUKOHaHHA ("Zakon Ukrainy",
2018, p. 9).

MpuHUMNOBMM € Te, O 3a HOpMaMU MiXXHapoa-
HOro npaBa 3axOnJfIEHHs B MOJSIOH Mig Yac BOEHHWX
Ain He BBaXalTb MPOTUNPABHUMMK JiAMK, a nuwie
npaBoM 30pOMHMX CWUM CTOPOHW, sika nepebyBae B
30ponHoMy KOHGMikTi. BogHouyac 3a Oyab-AKux
06CTaBWH i3 CyBOPUM OOTPUMAHHAM HOPM LLOAO
MOBOOXXEHHSA 3 MONIoHeHMMKM (rymaHHo, 6e3 6yab-
AKOT AMCKPMMIHALT 3a O3HakaMy pacu, KOmnbopy

wkipwn, penirii  abo  BipocnosigaHHs,  cTaTi,
MOXOKEHHSI, MaWHOBOrO0 CTaHoBuWaA 4n Oyab-
AKUMU iHLWMMN aHanoriYyHumMm KpuTepisimmn)

("lll Zhenevska konventsiia", 1949, p. 3; "IV Haazka
konventsiia", 1907, p.3,7). 3asHauyeHe €
BUpiWanNbHUM ONa  BiJOKPEMSIEHHA MiKHapO4HO-
NpaBOBOr0  PEXMMY  BINCbKOBOMOIOHEHOIO  BiA
UMBIIbHOrO  3apydHMka W iHWKWX  HE3aKOHHO
nosbasneHux ceoboam ocib.

Uepe3 nigMmiHy nOHATb 3a3HayeHi ocobwu He
MOXYTb MaTu XXOAHOro OKPEMOTO CTaTyCy: «BIICbKOBO-
MONMOHEHU» abo «UMBINbHUA 3apyyHUK» (Y pasi
3axOnmneHHsa He y 3B'A3ky 3 nepebyBaHHAM Yy cknagi
36ponHnx cun  YkpaiHu), WO Mae npuHUMnoBe
3HaQYEHHA [Ond  MNOMOXEHHS W YMOB  YTPUMAaHHA
3axonneHux (MOMOHEHUX, 3apYy4YHWKIB, HE3aKOHHO
no3baBrneHnx ocobrcToi cBoboan TOLLO).

BogHoyac BilCbKOBOMOMOHEHUMU B 3HAYEHHI
[l )KeHeBcbKOi KOHBEHLi € ocobu, siki noTpanunu B
MOSOH 4O CYNPOTMBHUKA W HamexaTtb Hacamnepes Ao
OfHi€i 3 TaKMX KaTeropi: 0coboBoro cknagy 36ponHMNX
CUIN CTOPOHM KOHPMIKTY; YrieHiB OMonyeHHs abo
A0BPOBONBYMX 3arOHIB, SKi € YAaCTUHO LMX 36PONHNX
cun; YneHiB opraHizoBaHux pyxis onopy ("l Zhenevska
konventsiia", 1949, p. 4).

Ha BiaMiHy Bif 3ax0onneHHs y BiCbKOBMWI NOSOH
nia Yac 6onoBuX AOiin, 3aXonneHHsA UMBINbHUX OCIO €
3ab60pOHEHMU AisiMU CTOPIH 30PONHOTrO KOHMMIKTY.
MpoTe usa GesymoBHa 3abopoHa LWOAO BCiX OCIO
ggBunaca nuwe nicng npuAHATTS  XKeHeBCbKuX
KOHBeHUin 1949 poky (3axonneHHa Ta cTpaTtu
3apy4YHUKIB-BiICbKOBOMOMOHEHMX Bynu copmanbHO
3abopoHeHi  XKeHeBCbKOKW  KOHBEHLiEl  Mpo
MOBOXKEHHSA 3 BiMCbKOBOMONIOHEHUMU 1929 poky).
MpoTarom TpuBanoro 4acy, 3 Orfnsigy Ha 3BWYAEBI
HOpPMKM  npaBa  BiHW, BBaXanu  MOXIUBUM
3axOMIIEHHA Ta CcTpaTy 3apyyHuKiB 3 4ucna
BiiCbKOBOMOJIOHEHUX | UMBINbHMX 0Ci0, SkMx Gpanu
N yTpumyBanu 3 MeTOl nonepeantn Oyab-ski
He3aKOHHi Aii 3 00Ky 306pOMHUX CUIT CYNpPOTUBHMKA


https://uk.wikipedia.org/wiki/%D0%97%D0%B1%D1%80%D0%BE%D0%B9%D0%BD%D1%96_%D1%81%D0%B8%D0%BB%D0%B8
https://uk.wikipedia.org/wiki/%D0%91%D0%BE%D0%B9%D0%BE%D0%B2%D0%B0_%D0%BF%D1%96%D0%B4%D0%B3%D0%BE%D1%82%D0%BE%D0%B2%D0%BA%D0%B0
https://uk.wikipedia.org/wiki/%D0%A8%D1%82%D0%B0%D0%B1
https://uk.wikipedia.org/wiki/%D0%9E%D1%81%D0%BE%D0%B1%D0%BE%D0%B2%D0%B8%D0%B9_%D1%81%D0%BA%D0%BB%D0%B0%D0%B4
https://uk.wikipedia.org/wiki/%D0%91%D0%BE%D0%B9%D0%BE%D0%B2%D0%B0_%D0%B3%D0%BE%D1%82%D0%BE%D0%B2%D0%BD%D1%96%D1%81%D1%82%D1%8C
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abo oro HaceneHHs!, SKWO NPOTUBHWK HE NPUMUHAB
Taki ail.

Hagitb npasuna ct. 50 IV aasbkoi KOHBEHLil
1907 poky, wo 3abopoHse 3aranbHe CTAMHEHHs 3
YCbOro HaceneHHs 3a Ti LOiAHHA MOOAUHOKMX OCiO,
Yy SKMX He MOxHa  nobauvutm  conigapHol
BiAMNOBIAANbLHOCTI HACEMNEHHs!, HEe CTOCYITbCS CTpaTh
3apyyHUKIB, Y3ATUX 3a3ganerigb, po3rnsgarudn ue sk
3acib npumycy (penpecanii), a He noKapaHHA
("IV Haazka konventsiia", 1949, p. 50).

Penpecanii (nar. represaliae, Big reprehendo —
3aTpMMyto, YTPUMYBATK, 3YMUHATU) Y MiKHApPOOHMX
BiJHOCUHaX — Lie OAHOCTOPOHHI NPUMMYCOBI 3axoau,
SKi 3aCTOCOBYE OfHa Jep)aBa Yy BignoBigab Ha
HenpaBOMIpHi  Ail  iHWOT 3 MEeTOoH NpPUMYCUTH
AepKaBy-nNopyLUHUKA NPUNUHUTY Ui AiT Ta NPUAHATH
BucyHyTi Bumoru (Melnychuk, 1985, p. 671).

3apyyHuKoMm (3amnoXHUKOM) BBaxaloTb 0coby,
CUINMOMIiLb 3aTpMMyBaHy OAHIE€I0 3 BOIOKYUX CTOPIH,
wob Mmatm 3mory Bumaratu wo-Hebyab  Big
JepXaBu, opraHisaduii, rpynu ToLo, A0 SKKUX BXOAUTb
uda ocoba (Bilodid, 1972, p. 193, 298).

YKeHeBcbki KOHBeHUjii 1949 poky 3abopoHunn
penpecanii, cnpsiMoBaHi NPOTW UMBINbHUX OCIO, a
TaKOX Ha B3ATTS OyAb-sIKMX 3apyYHWKIB, 30Kpema
BiNCLKOBOMOSOHEHMX.

BignosigHo ao npasun Il X)KeHeBCbkOi KOHBEHL,
HaBiTb AKLWO He poarnagaTth nogii Ha Cxoai YkpaiHu
36POVHMM KOHMIIKTOM, SSKMA HE Mae MiKHAPOAHOTO
XapakTepy, BiICbKOBOMOMOHEHI 3aBXan MarTb OyTn
3axulleHnMu, 30Kpema Bif akTiB Hacunna Hag
XUTTAM Ta ocoboto, ycix BMAaiB yOMBCTB, 3aBOaHHA
KaniutBa, >KOPCTOKOrO MNOBOMKEHHA W TOpTYyp;
3anskyBaHHs, a TakoX Big o06pa3 i wUikaBOCTi
nybnikn; 3acTocyBaHHA OO HUX  penpecanin
(3axonneHHs 3apyyHukiB) 3abopoHeHo ("lll Zhenevska
konventsiia", 1949, p. 3, 13).

3rigHo 3 npasunamu IV XKeHeBCbKOi KOHBEHLT,
CTOCOBHO LMBINbHUX 0OCiO Ta oci6 3i cknagy
306pOoVHMX cun, SKi NOTpanunM B NONoH abo BUNLLINK
3 nagy (Big dp. hors de combat — «Ton, WO BUALLOB
3 nagy») i Aki nepebysaloTb nig ii 3axucTom, €
3abopOoHEeHMU 1 3anuwaTumyTecs 3abopoHeHUMU
Oyab-konn Ta Oyab-O€: Hacunng Hag XUTTAM 1
ocobucTicTHo, 30KpeMa BCi BUAM BOUBCTB, 3aBAaHHSA
KaniyTBa, >KOPCTOKE MOBOMKEHHA W TOPTypw;
3axOMNMeHHsa 3apyyHWKiB; Hapyra Hag nACbKOK
rigHicTio, 3okpemMa ob6pa3nuBe Ta MNPUHU3NMBE
MOBOKEHHS; XKOOHWA MpUMYC  i3UYHOrO  umn
MOparnbHOro Nopsiiky 3 MeTo OTPUMAaHHSA Bif HUX
abo TPeTiX ocib SAKUXOCb BiJjOMOCTEW;
norpabyBaHHsI; KONEKTUBHI NOKapaHHS, K i Oyab-ski
3anaKyBaHHS 4u Tepop; penpecanii 4o Hux Ta
TXHBOrO ManHa; 3aXOrneHHsA 3apyyHUKIB
("lll Zhenevska konventsiia", 1949, p. 3, 31, 33, 34).

3a3HaueHe dopmaniaye CUCTEMAaTN30BaHI
3BMYA@EBI  HOPMM Ta  MPUHUMAM  MDKHaApOOHOro
ryMaHiTapHoro npasa LWo[o 30pOMHOro  KOHMMIKTY
MPKHapoaHoro (HeMiXHapoaHOro) xapakrepy, a came:
NPUHLMN PO3PI3HEHHA MDK UMBINbHUMKM ocobamu Ta
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KoMbaTaHTaMu; NMPUWHUMMN TYMaHHOrO MOBOKEHHS 3
UMBINbHUMKM ocobamn 11 ocobamu, no3daBneHnMU
6oe3gaTHOCTI. 3a UMMM NpUHUMNAMK Hanagn MOXyTb
OyTn cnpaAMoOBaHi nuwe npoTM KombaTaHTiB i He
MOBWHHI CNPSIMOBYBATMCA MNPOTU  LUMBINbHUX  OCIO;
3a00pOHSAIOTLCA  aKTU  Hacunng  abo  morposu
Hacunmsm, OCHOBHOK METOI SIKMX € TEPOPMU3YBaHHS
uMBInNbHOro HaceneHHsi. CyBopo 3abopoHeHo: Gpatu
3apPYYHUKIB; BUKOPUCTOBYBATU OKUBI LLUMTWY; MPUMY-

COBE 3HWKHEHHS; CBaBiNMbHEe MO030aBMNeHHA BOfi
(Korotkyi, Lukianchenko, & Hnatovskyi, 2017,
p. 20, 32).

[pote sakwo VYKkpaiHa He BU3Hae 3a

3axonyeHnmMmM B noroH y4yacHukamum OOC (ATO)
cTaTyC BIiNCbKOBOMOSIOHEHUX, HE BBaXawuu ix
KombaTaHTamu, TO BignoBigHO OO0 CT. 3 [NonoXeHHs
MpOo 3aKoHM i 3BMYai BiiHM Ha cyxogoni [logaTtka oo
IV Tlaasbkoi KOHBeHUii (Habyna u4uHHOCTI Angd
YkpaiHun 24 cepnHa 1991 poky), y pasi 3axonneHHs
BOPOroM sik KombataHTu, Tak i HekombaTaHTH, AKUX
YTPMMYIOTb Ha TUMYacOBO OKYMOBAHUX TEPUTOPIAX Y
HoHeubkinn Ta JlyraHcbkin obnactax abo Teputopil
iHWOT gepXaBun, KOPUCTYIOTBCA NpaBaMn BiCbKOBO-
nonoHeHux ("IV Haazka konventsiia", 1907, p. 3).
3 ornsigy Ha 3a3HaveHe Ta npasuna cT. 50 JogaTko-
BOro npotokony Ao >KeHEeBCbKMX KOHBEHLIN, Lo
CTOCYETbLCS1 3aXMCTY XEepTB MiKHapoOoHUX 30pPOMHMX
koHdnikTiB ("Dodatkovyi protokol", 1977, p. 50),
ocib, wo 6pann (6epyTtb) ydyacte B ATO (OOC) si
30poet0  Ta OTpMMYKOTb  BIOMNOBIOHWA  CTaTyC
y4yacHuka GOMOBUX A, HE MOXYTb BBaXaTu LUBIfb-
HUMKM ocobamu, sKi nepebysaloTb Mig4 3aXUCTOM
nuwe >KeHeBCbKOI KOHBEHLIT Mpo 3axucT LMBIfb-
HOro HaceneHHs Nig 4ac BiHK, 3Ba)kaluM Ha
BMNaAKW 3aXONfeHHs X Y MNOMOH.

HopaTtkoBoto NpaBOBOKO rapaHtieto  ans
3axonfeHnx Yy MOoMnoH ocib € Te, WO, 3rigHo 3
KOHBEHLINHUMM  BUMOramMu, nicrnist  3akiHYeHHs  iX
nepebyBaHHS B MONOHI BHACMiAOK 3BiNbHEHHA abo
penaTtpiauii gepxaea, WO TpuMMana B MOSOHI, Mae
BMOATM iM JOKYMEHT, MiANNCaHUA YNOBHOBAXKEHNM Ha
Te odiuepom Uiei agepxaBK, i3 3a3HAYEHHAM
KpeOuUTHOro canbfo, $Ke HaneXutb BiNCbKOBO-
norioHeHoMy Ha Ton 4ac. Kpim Toro, gepxasa, WO
TPMMae B MOJIOHI, TakOX Hagcunae 4epes AepkaBy-
MOKPOBUTENbKY  YPS4OBI, Big  SKOro  3anexarb
BIICbKOBOMOMOHEHI  (ypsay YkpaiHu), crnucku, LWo
MICTATb HanexHi gaHi Npo BCiX BiICbKOBOMOMOHEHWX,
nepebyBaHHSA AKMX Yy MOMOHI 3aKiHYMIOCA BHACMILOK
penartpiauii, 3BiNbHEHHS, yTedi abo cMepTi 4K iHWOoro
cnocoby, 3a3HauMBLLUM PO3MIP IXHBOTO KPEAUTHOro
canbgo ("lll Zhenevska konventsiia”, 1949, p. 66).

Takox 4epe3 OepkaBy-MOKPOBUTENbLKY LleHTpa-
NbHE areHTCTBO y CrpaBaXx BilCbKOBOMOSIOHEHNX abo
iHWi MibKHapogHi opraHisauii (Hacamnepen — MixHa-
poaHuin koMiTeT YepBOHOro Xpecrta) MoxHa 3anobirtu
CEpPVO3HNUM MOPYLUEHHSAM CTOCOBHO MOSIOHEHNX abo
IXHBOr0O  MarHa, $Ki  KOPUCTYIOTbCSH  3aXUCTOM
[ll >KeHeBCbKOI  KOHBEHLUji,  30Kpema:  YMMWUCHOro
BOMBCTBa, TOpPTYp abo HenACLKOro MNOBOMKEHHS


http://sum.in.ua/s/zalozhnyk
https://uk.wikipedia.org/wiki/%D0%96%D0%B5%D0%BD%D0%B5%D0%B2%D1%81%D1%8C%D0%BA%D1%96_%D0%BA%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D1%96%D1%97_%D0%BF%D1%80%D0%BE_%D0%B7%D0%B0%D1%85%D0%B8%D1%81%D1%82_%D0%B6%D0%B5%D1%80%D1%82%D0%B2_%D0%B2%D1%96%D0%B9%D0%BD%D0%B8
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(GionoriyHMX EeKCnepuMMEHTIB), YMWCHOMO 3anogisHHs
TSDKKMX  CTpaXdaHb, CEPWO3HOro TIiMIECHOrO  YLLKO-
KeHHs abo wkoan 340pOB’0,  MPUMYLLYBaHHS
BiiCbKOBOMOMOHEHOro A0 Crybu B 30pOMHUX cunax
BOPOXOI AepxaBu abo ymucHoro nosbaeneHHs 1oro
npaB Ha cnpaeBegnMBe Ta HanexHe CcyaoBe
poscrigyBaHHs, nepeadadeHnx uieto KoHBeHUjeo
("lll Zhenevska konventsiia", 1949, p. 13).

3 ornagy Ha Hopmu |V [aa3bkoi KOHBeEHLIl, 3a
SIKMUMW BOKOKOYA CTOPOHA 30POMHOr0 KOHQMIIKTY, LLO
nopyLlye HOpPMM TymaHiTapHoro npasa, nignsrae
BignosiganbHoCTI y dopMi BigwKkoayBaHHS 30UTKIB,
AKLIO AN UbOro € niactaBu, Ta € BianoBigarbHOK
3a BCi Aii, y4yuMHeHi ocobamu, WO HanexaTtb A0
cknagy Ti 36ponnHunx cun ("IV Haazka konventsiia",
1907, p. 3), i Aki BU3HaOTLCH, 30Kkpema, Pocincekoto
depepauieto, 3a nNeBHOI MiKHapOAHOI cuTyauii Ta
HanonernMBoCTi YKpaiHCLKOT AnnnomarTii 3a3HadeHe
He BMOAETbCS TakUM, LLIO HEMOXINBO pearisyBaTi.

Mpo OopeyHicTb | HeOBXiAHICTL 3aCTOCYBaHHSA B
YkpaiHi TepMiHonorii MibkHapoAHOro rymaHitTapHoro
npaBa 3acBigyyloTb npasuna cT. 2 |l )KeHeBcbKOI
KOHBEHLII, L0 BMKOPUCTOBYHOTb Y BCiX BUNagkax
OoronoweHoi  BiMHM  abo  iHWworo  36ponHOro
KOHMNIKTY, WO MOXe BMHUKHYTM MK ABOMa 4um
Oinblwe ii y4yacHMKamMu, HaBiTb SKLIO CTaH BiAHW He
BM3HAHUN OJHIEID 3 HUX, Ta B YCiX BunNagkax
YacTkoBOI abo NOBHOI OKynawii TepuTopii AepxaBu-
yyacHuLUi, HaBiTb SKWO Ui OKynauii He YMHATb
xogHoro  36pomHoro  onopy ("l Zhenevska
konventsiia", 1949, p. 2), 9k ue BigbyBaeTbcsa y
BigHOcMHax YkpaiHm Ta Pociicekoi ®depepadii
y 38'A3Ky 3 nogiamu Ha Cxofi Hawoi gepxasu.
BoaHo4yac He NPUHLMNOBO, SIKMA TEPMIH BXWBaKOTb
ONs XapakTepUCTUKM  3a3Ha4yeHoro  30ponHOoro
KOHQMIKTY 3 Mo3uLuiil MibKHapoOHOro rymaHitapHoro
npaea.

Hocnigauk M. B. I'pywiko obcToroe nornsg, 3rigHo

3  d9KkMM  icHyBaHHA  o6’ekTMBHOI  noTpebn B
pernamMeHTaLii HeBperynboBaHNX HopMamu MikHapoa-
HOrO  ryMaHiTapHoOro npaBa MuTaHb  OBMiHY

MONMOHEHUMK, oMnaTh iXHbOI npaui BiANOBIAHO A0
3aKOHOAABCTB HaujioHanbHUX aAepxaB 6e3 BUKOpU-
CTaHHSI MPUB'A3KN 3 KOHBEPTALIE 00 LBENLAPChKNX
bpaHKiB, MOXITMBOCTI MOLUMPEHHSI CTaTyCy BiICbKOBO-
MOMIOHEHNX Ha NEpPCOHan MiKHAPO4HUX OpraHizadin
TOLLIO, BOAHOYAC, HOBa CYTHICTb Cy4aCHUX KOHQIIKTIB,
Ky He MOrnM BpaxoByBaTW ni 4Yac akTUBHOI
koaudpikauil MPKHapoaHOro rymaHiTapHoro npasa, €
(haKTOPOM HU3LKOrO PIBHA €dEeKTUBHOCTI BMKOHAHHSA
noro Hopm (Hrushko, 2016, p. 237).

Monpn 3MiCT HauUiOHanbHOro 3aKOHOAaBCTBA,
cyyacHa MiKHaApOAHO-MpPaBOBa [AOKTPUHA, 30Kpema
«MpyvHUMNKM, WO 3acTOCOBYHOTECA 00 (HOPMYBaHHS
3aranbHOrO0  3BMYAEBOTO  MDKHAPOOHOro  npasay,
cdopmMynboBaHi nig 4ac JIoHOOHCBKOT KoHdepeHLil
MixxHapoaHoi opuauyHoi acouiadii (2000), kepyeTbca
NPVHUMNOM, 3a SIKUM AEepXXaBW MOB’A3aHi 3ararbHo-
BM3HAHMMW HOPMaMW  MiKHapoOQHOrO MpaBa Ta
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MOBMHHI BWKOHYBATWM MiKHapOAHi 3000B’si3aHHs, a
came Ti, WO BWHUKaITb i3 3aranbHOro MiKHapogHOro
ryMaHiTapHoOro npaea, i He MalTb MOXIMBOCTI
obupaTtn cepen HasiBHUX HOPM MiXHapOOHOro npaea
Ti, AKMX NparHyTb A0TpUMyBaTucs. [locTaTHbo, wob ud
Hopma Oyna saranbHOBM3HaHOK Ta Oyno cknagHo
YABUTK, WO UMBINi3oBaHa AepaBa BigMOBUTbCA i
potpumysatuca ("Zaiava pro pryntsypy", 2000,
p. 23-26, 38-40).

HopmMu MiKHapogHOro rymaHiTapHoro npasa He
BMMaraloTb Big YkpaiHM opManbHOro BU3HAHHA
3a3HayveHux ocib BiICbKOBOMOMOHEHUMN un
UMBINBHUMKW  3apydYHUKaMK, [OCTaTHbO HAaABHOCTI
obcTaBuH X 3axonneHHst Ha CxoAi Haloi gepxasu nig
Yyac 30pOMHOro KOHMMIKTY B PO3YMiHHI MiXXHApOOHOro
npaea. Baxnumeum € Te, 9K Ha HaUIOHANbHOMY PiBHi
BM3HaAYalOTb MNpaBOBUMA CTaTyC LUUX OCIO, uu
OOTPUMYETLCS  YKpaiHa MDKHapOAHVWX HOPM  LLOAO
uboro pexumy, u4u 3abesnedye rapaHTii IXHLOrO
NMpaBoOBOro Ta coujianbHOro 3axucTy 1 peabinitadito
BiAMOBIQHO A0 LbOro cTaTtycy.

[Nonpw nporonowweHHs B YKpaiHi npumaTty HOpM
MixHapogHoro npaea ("Konstytutsiia Ukrainy”, 1996,
p. 9; "Zakon Ukrainy", 2004, p. 19), 3a BigCyTHOCTI
cneuianbHOro NPaBOBOrO PeryroBaHHA BcepeauHi
JepXaBu  MDKHapOOHi  MpuUHUMNM  Ta  HOpMWU
MiXKHapOAHOro rymaHiTapHoOro npasa Logo craTtycy
3axonfneHux Ha TepuTopii  YkpaiHM B MOMNOH
KombaTaHTIB, KpiM TUX, AKi AOBPOBINBHO 34anuce B
MonMoH u4epe3 6osarysTBo, nerkogyxicte abo iHLwi
nigctasu ("Kryminalnyi kodeks", 2001, p. 430), came
Yyepes irHopyBaHHs Ta MOABIVHICTb TPaKTyBaHHS
UbOro pexuMmy 3anuuatroTbCs Takumu, WO He
peanisyoTbcs.

CnywHoto Buaaetbes nosuuia 1. M. XKaposcbkor,
fiKa CTBEpKYeE, WO MiKHapodHe npaso 3arariom i
MDKHapoOHe rymMaHiTapHe npaBo 30KpemMa He MOXYTb
Jonyckatn nofBiiHWX CTaHAapTiB LWOAO0 cTaTycy Ta
npaB BiICbKOBOMOSTOHEHNX, OOMOBHIOYN TaKy AYMKY
HENpPUNYCTUMICTIO  MOABIMHOCTI OO  BU3HAYEHHS
CTaH4apTiB CTOCOBHO LIbOro PeXuMy M HauioHansHUM
npasoM. 3 ornsay Ha 36ponHui KoHMnIKT Ha Cxogi
YKpaiHn, BMHWKaE napagokcarnbHa CuTyauis, Komu
OOMiH MOMOHEHNMM €, a BiICbKOBOMOMOHEHMX 3a
3aKOHOOAaBCTBOM YKpaiHu Hemae (Zharovska, 2015,
p. 355-356).

Llinkom  noriyHo, WO B  HauiOHaNbHUX
HOPMaTMBHO-MPAaBOBUX akTax Ccnig YyxuBaTu Taki
TEPMiHW, SIKi CTOCOBHO OCIO, Wo GepyTb yvacTb Y
30pOVHOMY  KOHOMIKTI  Ha CXigHUX TepuTopisx
YkpaiHu, 3akpinneHi MbKHapOAHMMW akTamu LWoao
0Cib, aKi onUMHUNUCA B Takux CUTyauiax i 3roga Ha
Aki HagaHa BepxosHoto Pagoto Ykpainw.

HWHI MexaHi3aMn KOHTpOM 3a AOTPUMaHHAM
HOpPM MiKHapOAHOro ryMaHiTapHoOro npaea, 30kpema
CTOCOBHO  BM3HAYEHHSI  CTaTycy  MOMOHEHUX i
MOBODKEHHS 3 HUMW, € HedOCTaTHbO eeKTUBHUMW.
OepxaBu 3BepTaloTbCA A0 MOMNOXEHb MiKHAPOAHOro
rymaHiTapHoro npasa nvie Togi, Konu im Lie BUrigHo.
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BinbHe TpakTyBaHHsI Ta AOTPUMAHHS LIMX HOPM
MOXYTb MPU3BECTM OO TOro, WO ryMaHiTapHe npaBo
MOYHYTb 3aCTOCOBYBAaTU Ha KOPUCTb NEBHOI MOJIITUKM
JepxaB | BOHO BTpaTUTb CBOK OO’E€KTUBHICTb. Tomy
npobnemMn AOTPUMAHHS HOPM MiDXHAPOLHOro Nnpasa,
30KpemMa MNUTaHHS KaTeropii BiCbKOBOMOMOHEHMX,
noTpebyloTe noAanblUOi KOHKpeTU3alil B KOHTEKCTI
cyyacHux koHdnikTiB (Hrushko, 2010, p. 385-386).

3 omsgy  Ha o 3piicHeHHa  3axodiB i3
3abe3neveHHs HauioHanbHOi 6e3nekn n 0BOpPOHW,
BiACivi Ta CTpUMyBaHHSA 36poniHOI arpecii Pocincbkoi
depepauii B [JoHeubkin Ta JlyraHcbkin obnactsx, a
TakoxXx nogii, noe’sA3aHi 3 ABTOHOMHOI Pecny6nikoto
Kpum, Taka no3uuis BUOaeTbCa AOBOSI aKTyanbHOH.

HaykoBa HoBu3Ha

HaykoBa HOBM3Ha nyorikauii nonsrae B Tomy, LLO
MUTaHHA CTaTyCy BICHKOBOMOMOHEHUX i UMBINbHUX
3apyqHUKIB  OOCAIOHMKM aHanidyBanuM nepeBaXxHO B
KOHTEKCTi nonepeaHix iCTOPUYHMX €ernox i MUHYMMX
BiiH, HE BPAaxXOBYKHYM CydacHWUX peanin LWoAo Tak
3BaHMX ribpmgHMX BIAH | 306pOMHUX KOHMMIKTIB,
3okpema nogii Ha Cxopi YkpaiHn. 3asHayeHe
notpebye rpyHTOBHONO BUBYEHHSA crieundikn Ta
BMKOPUCTaHHS LIMX MiDXHapOAHO-NPaBOBUX PEXMMIB Y
Cy4YaCHMX YMOBaX, OCKiMbKM Lie CTOCYETbCS 3HAYHOI
KIMbKOCTI HalMX CNiBBITYM3HUKIB, SIKi NMPOTWM BracHoi
BOSi OMUHMIIUCA Y BIiNICbKOBOMY MoOSioHi abo Oynum
He3aKOHHO No36aBrneHi BoMi (3apy4HUKM, 3aCymMKeHi Ha
TUMYacOBO OKYMOBaHUX Teputopiax YkpaiHu Ta 3a ii
mMexamu). Y nybnikauii obrpyHToBaHO HeobXigHICTb
HOPMAaTMBHOIO 3aKPinneHHs1 B 3aKOHOL4ABCTBI YKpaiHu
MOHATTH «BINCbKOBOMOMOHEHWUI» Ta MOCUMaHHA Ha
BiAMNOBIAHI HOPMW MPKHAPOAHOrO ryMaHiTapHoro npasa
Ona MbKHapoOHO-NpaBoBOro 3axuUCTy rpomMagsiH, AKi
Opanu yyacTtb y 3abesneyeHHi HaLioHansHOI 6e3neku
n obopoHnm Ha Cxogi YkpaiHm W onuHunucs nig
BMagolo  30poriHMx  opmyBaHb,  MPaBOMIPHICTb
iICHyBaHHs1 IKMX He BU3HaE YkpaiHa.

BucHoBkMu

YkpaiHa AK npasoBa  [Jepxaea mae
OOTPMMYBATUCS CBOIX MiKHapogHUX 3060B’si3aHb,
30KpeMa y cdepi npaB NMOAVHN (3aXUCT nogen nig
yac 30porHoro koHdrnikty Ha Cxoai  kpaiHn)
(Kravchenko, 2018, p. 139). lNpoTe 3abe3neuntu
edeKTMBHI  3axUCT | NiKNyBaHHSA  HEMOXMMBO,
Hacamnepes, 3 Ornsgy Ha HEBU3HaAHHSA YKpaiHow 3a
3axonneHMmn kombaTaHTamy sik ocobamu, WO 3i
36poeto GepyTb GesnocepenHo y4acTb Yy BUKOHAHHI
GorioBKx 3aBaaHb Mig Yac npoeneHHss OOC (ATO),

crarycy BiNCbKOBOMOJSIOHEHOIO B 3HaYeHHI
IV Maasbkoi Ta |l )KeHeBCcbKoi KOHBEHLLN.

Uepes HeOooTpUMaHHA  NPUHUMMIB | HOPM
MiDKHapoOHOro rymaHiTapHoro npasa, 3rogy Ha

000B’'A3KOBICTb AKUX Hadana YkpaiHa, BoHa cama He
BM3HAE (aKT iCHyBaHHS MiKHaApOOHOrO 306PONHOrO
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KOHNiKTY Ha Cxoai KpaiHM Ta 3akoHHe nepedyBaHHS
ocid 3i 30poeto B cknagi BiICbKOBUMX (POPMYBaHb i
Ao0poBoONbYMX (popMyBaHb KOMOGaTaHTIB YKpaiHu B
LbOMY KOHQIIKTi, LLLO Ma€E NPUHLIMNOBE 3HAYEHHsT Ansi
BCiX OKpeCneHnX KaTeropin ocid, 3okpema 3axonneHmx
(BiICbKOBOMOMOHEHWX, 3apYYHUKIB Ta iHLUMX HE3AKOH-

HO nosbaBneHnx ocobuctoi csoboan TOWO) | 3
MopanbHOI No3uil, i 3 NpaBoBOI.
3 MeTol YCYHEHHs HEBIQMNOBIOHOCTI  HOPM

HauioHanbHOro Ta MIKHAPOAHOrO  ryMaHiTapHOro
npaBa ab3ay 7 npeambynu 3akoHy YkpaiHu «[1po
0cobNMBOCTI AepXKaBHOI MOMITUKM i3 3abe3neyeHHs
OEepXXaBHOro CyBepeHITeTY YKpaiHM Ha TMMYacoBO
OKyrnoBaHux Teputopiax [oHeubkoi Ta JlyraHCbKOI
obnacten» Big 18 ciuHa 2018 poky Ne 2268-VIlI
AOUINbHO AOMOBHUTK nocunaHHam Ha Il XKenescbky
KOHBEHLIjt0 MPO NOBOKEHHA 3 BiICLKOBOMONOHEHUMM
BiA 12 cepnHs 1949 poky.

MyHKT 1 cT. 5 3a3Ha4YeHOro 3akOHy MPOMNOHYEMO
BMKIACTX B TaKi pefakuii: «BXMBalOTb 3axofiB Ans
HaneXxHoro MOBOMXKEHHA Mig 4Yac yTpUMaHHSA
BiICbKOBOMOSIOHEHMX, @ TaKOX iX 3BiflbHEHHs1 abo
penaTpiauilo, 30Kpema B HeWUTpanbHy KpaiHy,
3axUCTy NpaB i cBOOOA UMBINBHOIO HAaCENEeHHs, Lo
nepebyBaloTb Nig Bragok CYMPOTMBHOI CTOPOHMU
30pOMHOrO0  KOHQIMiKTY, BIAMOBIAHO A0 HOPM
MDKHapOAHOro npasay.

HouinbHO B yCiX pedakuisix YNHHUX HOPMaTUBHO-
MpaBoOBMX aKTiB YKpaiHW Ta NpPOEKTax, SKi po3rns-
AaTVMyTb Y 3B’a3Ky 3i 36ponHum koHdNikTom Ha Cxogi
HallOl [epXaBW, CTOCOBHO MNUTaHb MNPaBOBOroO Ta
coujanbHOro 3axmcTy, couianbHOI MiATPUMKM  OCIO,
AKUX BiAMNoBigHO Jo HOpM MiKHapogHoro
rYMaHiTapHOro npasa BU3HAKOTb XepTBamu BiliHW,
nepenbaynTy cTaTyc BINCbKOBOMOSIOHEHOMO ANs BCiX
ocib, 3axomneHuMx y MONoH nig 4ac 6oroBux gin
3a3HaYvYeHoro KOHMMIKTY.

HasBy npoekty 3akoHy YkpaiHu Big 27 GepesHs
2018 poky Ne 8205 Buknacti B Takin pegakuii: «I1po
npaBoBWIA CTaTyC i couianbHi rapaHTii BiINCbKOBO-
MONOHEHNX Ta ocib, ski He3akoOHHO no3basneHi Boni,
3apyyHuKiB, ab0 3acymKeHi Ha TUMYaCOBO OKYMOBaHUX
TepuTopiax YKpaiHu Ta 3a ii Mexamu», i goaatu
TEPMiH «BIICbKOBOMOIOHEHUA» [0 3MICTY BCiX cTaTen
3akoHy, 3 ornsay Ha Taky Moro HasBy.

MyHKT 2 cT. 1 3aKOHY AOMOBHUTU Y. 1: «MOHATTA
BIICbKOBOMOMOHEHI BXWTO B LbOMY 3aKoHi B
pO3yMiHHI CT. 4 [lonoXeHHs MpPO 3aKoHW i 3BuYal
BinHW Ha cyxogoni [opatka po IV [aasbkoi
KOHBEHL,ii MPO 3aKOoHW i 3BMYai BiiHM Ha Cyxogoni
Big 18 xoBTHa 1907 poky, cT.44 [JogaTKoBOro

npotokony Ao >KeHeBCbKMX  KOHBEHUIN  Bif
12 cepnHa 1949 poky, WO CTOCYETLCA 3axuUCTy
xepTs MiXXHapOAHUX 306pONHMX KOHMMIKTIB

(Mpotokon 1), Big 8 yepsHa 1977 poky, Ta cT.4
JKeHeBCbKOI  KOHBEHUii NpO  MNOBOMKEHHS 3
BiiCbkoBOMOMNoOHeHUMM Bia 12 cepnHsa 1949 poky».
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Legal Status of «Prisoner of War» and «Civilian Hostage»
in the Understanding of the Norms of International Humanitarian Law
in View of the Operation of the United Forces (ATO) in Eastern Ukraine

Based on the analysis of the norms of international humanitarian law, law enforcement practice, given the
international legal concepts characteristic of combatants, non-combatants, civilian victims of war, prisoners of war,
civilian hostage in the understanding of international humanitarian law, their comparative characteristics with the
concept of individuals who, while lawfully on the territory of Ukraine, were taken hostage or were otherwise
unlawfully deprived of their liberty, which is applied in the legislation of Ukraine. Studied the question of the
necessary regulatory underpinning of the concept of «prisoner of wary in the legal acts of Ukraine in the context of
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the operations of the United Forces (ATO) of the national security and defense in the East of Ukraine.
The purpose of this article is to establish the possibility of applying to the citizens of Ukraine who took (take) part
in the protection of the territorial integrity of the state in the East, and are (kept) in captivity (held hostage), mode
«prisoner of war», which would conform to the norms of international humanitarian law, the allocation of this status
from the regime of «civilian hostage», and consolidating the relevant standards in the national legal acts. The
scientific novelty of the publication is that the status of prisoners of war and civilian hostages were investigated
mainly from the perspective of different historical eras and past wars, not taking into account contemporary realities
regarding so-called hybrid wars and armed conflicts, including the tragic events in the East of Ukraine. The above
requires thorough research of the characteristics and application of these international pravalovich of modes in
modern conditions, because it applies to many of our compatriots, who against his will was in military captivity or
were illegally deprived of their liberty, including hostages, prisoners at the temporarily occupied territories of
Ukraine and abroad. Methodology. The subject of the study substantiates the need for regulatory consolidation in
the Ukrainian legislation the concept of «prisoner of war» for the international legal protection of citizens who
participated in the national security and defense in the East of Ukraine and were under the authority of armed
groups, the legitimacy of the existence of which does not recognize the Ukraine. Conclusions. Effective protection
and guardianship of our state in the field of human rights, including the protection of people during armed conflict in
its East that is not possible, given the discrepancy between national norms and international humanitarian law,
legal status of captured persons who have weapons take (took) direct part in combat missions in the conduct of
OOS (ATO), namely, the status of «prisoner of war» in the sense of Hague IV and Il of the Geneva conventions.

Keywords: armed conflict; hybrid war; combatant; not a combatant; civilian; victims of war; prisoner of war;
international humanitarian law; civil hostage; anti-terrorist operation (ATO); operation of the United forces.
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