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NOHATTA TA XAPAKTEPUCTUKA
CNAAKOBUX NMPABOBIAHOCUH

lpoaHanizoeaHo criadkoei rpagoeiOHOCUHU SIK 8UQ UUBINIbHUX
rnpagogidHocuH. CehopMyrnb08aHO 8U3HAYEHHS UbO20 MOHAMMS, WO
rpyHMyembCsi Ha 8071e8USIBNIEHHI Cyb’eKmig rnpaso8iOHOCUH, SKi
supaxaromsp couyianbHy eom. Ha uit nidcmasi po3mexosaHo
crniadKosi Npago8iOHOCUHU ma rpasosy HOPMy.

Knio4yoBi cnoBa: npaBoBigHOCWMHW, CMadKOBi NPaBOBiQHOCUHN,
cnaglnHa, cnagkoemelb, NpaBoOBa HOPMa, BIAKPUTTS CHaALLMHW,
NPUAHATTS CNaALLMHMN.

ycyqaCHiﬁ YKpPAIHCbKIM  IOpUAMYHING  niTepaTypi  cnagkosi
NpaBoOBIQHOCUHN TPaAULINHO BM3HaAYalOTb SK LMBINbHO-NPAaBOBI
BIQHOCMKHM, LLIO BMHMKAKOTb 3 NPUBOAY CMAAKOBOI MacK, Y4aCHUK AKMUX
(cnagkoemelb) HagineHun cyb’eKTMBHUM MPaBOM CragKyBaHHS ONs
30iNCHEHHs1 nepexody npaB Ta 000B’A3kiB momepnoi ocobu Ao it
npasoHacTynHuka [1, c. 15].

TpaguuiiHMM MOXHa BBaxaTu Te, WO CKManocs iCTOPUYHO,
nepenacTbCA Bif MOKOMIHHA A0 MOKOMNIHHSA i € y3Bu4aeHum [2, c. 600].
3 orngagy Ha ue, Ha TpPaauUiMHOCTI 3a3Ha4YeHoro BuLLe TRyMadeHHs
HanonsaraTu 3apaHo [3, c. 65-69].

Y ubOMy KOHTEKCTi cnif akueHTyBaTW yBary Ha OMCKYCil, sika
TpvBana B UMBINICTUYHIN niTepaTypi B 50-x pokax XX ctonitTta. Tak,
M. M. ArapkoB CTBepaXyBaB, WO UMBINbHI MNPaBOBIOHOCUHK, HK i
Oyab-SKi MPaBOBIOHOCWMHW, € CYCMINbHUMW, Yy SIKMX MNpaBaM OAHMKX
ocib BignogsigatoTb 060B’A3KM iHLWKX [4, ¢. 192].

IHWYy nosuuito obctotoBaB B. |. CepeOpoBChbkmiA. AHanisyoum
OPUANYHMIA 3MICT MnpaBa Ha MPUAHATTS ChnaglwuHK, BiH AiAWOB
BMCHOBKY, o He Oyab-sikoMy  CyD’€KTMBHOMY npaey
KopecnoHayeTbCca Oyab-unMiAi  0BOB’A30K, OCKINIbKM  HasiBHI  Taki
cy6’eKTUBHI NpaBa, SKi He € enemMeHTamMmum NPaBOBIAHOCKH [5, c. 49].
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To6T1o B. . CepebpoBCchbknin hopmyrtoBaB BU3HAYEHHSA NpaBa
Ha NPUAHATTA CcnagWwuHW Ha nNigcTaBi  cknagy enemeHTiB
NpaBoOBIAHOCKH, OOMNYCKaun, WO OesKi CyD eKTUBHI npaBa iCHYHOTb
BiJOKpeMIneHo.

Takmi nigxig kateropuyHo He noginas K. K. Toncrton,
3ayBaxyouu, Wwo aprymeHTauis B.l. CepebpoBCbkoro nomunkosa.
Mocunatoumch Ha B. C. AHTMMoHoBa Ta K. A. 'paBe, uen gocnigHuk
CTBEPKYBAB, WO MNPaBO Ha NPUAHSTTA CNaAlUMHK € CYyO’EKTUBHUM
npaBoM, sIKOMY BignoBigae OOOB’AI30K KOXHOro He 3aBaxaTu
cnagKkoeML0 peanisyBaTu CBOE npaso [6, c. 34].

3rigHo 3 nosuuieto 0. K. ToncToro, cnagkoBi NpaBoOBiAHOCKMHU
MaloTb OBa eTanu po3BuUTKYy. [lepwnin NOYMHAETBCS 3 MOMEHTY
BiOKPUTTA  CcnagwMHW, KONMKW  CnagkoeMus  nNpu3vMBalTb A0
cnafKyBaHHS, i 3aKiHY4yeTbCA ToAi, KONM NpaBo MNPUAHATA cnaglmHy
B SIKMICb cnocib peanisytoTb, TO6TO Konu cnagkoemelb abo npuimae
crnagwuHy, abo He npunmae i, BUSBUBLUM CBOKO BOSMKO. Ha ubomy
eTani npaBy CragkoeMUSA MNPUAHATA  cnagluHy nNPOTUCTOITh
000B’A30K Oyab-KOro He MepeLlKomXaTh CMaAKOEMUIO 34iCHI0BaTU
cBoe npaso. Cnagkosi NpaBOBIAHOCUHU BMOYOOBYIOTLCHA 3@ TUMOM
abCcontoTHNX NPaBOBIAHOCKH.

BogHo4ac Ha ubomy eTani cnagkoBi NPaBOBIOHOCUMHU MOXYTb
Oyt n BigHocHumu. Tak, opraHm PALIC 3000B’sizaHi Bugatu
CnagKoeMLII0 CBigOUTBO NPO CMEPTL CnagKkodaBLUs, KUTMOBI OpraHn —
OOBIOKY Mpo Miclle MeLUKaHHS chnafkodaBus, HoTapiyc (3a micuem
BIOKpUTTA cnagLwuHn) 3060B’A3aHn NPUNHATM B CNagKoeMLs 3asaBYy
npo Te, WO BiH NpurMae cnagwuny. [leski aBTopu 3ayBaxytoThb, L0 B
LusinbHoMy  kogekci (LK) Ykpainm nepegbadeHo ummano
npoueaypHNUX HOpPM, SiKi BM3HAYalTb MOPSAOK OOPMIIEHHS MpaB
(cepeq HMX HOPMW, L0 BCTAHOBMOKWTL MNOPSAAOK MNPUNHATTSA
crnagwuHn). BigHOCUMHKM, GKi BMHUMKAKOTbL Y Npoueci peanisauii Lmx
HOpM, HasBaHO  opraHizauinHnmm  [7, c. 129]. Ha  aymky
3. B. POMOBCbKOI, Taki HOpMW He € i30MbOBaHUMMK, a 3aBXau
CMiBiICHYIOTb 3 0COBMCTUMU Ta MaNHOBMMU BigHOCUHamMu [8, ¢. 172].

Taknm unHom, Ha aymky HO. K. Tonctoro, NOMUIKOBO BBaXaTw,
L0 NpaBy Ha NPUAHATTA CNaALLMHM He NPOTUCTOITb HiYMN 0BOB’A30K
i Ha Uin niacTaei abo B3arani He BM3HaBaTK cyb’ekTMBHE nNpaBo, abo
CTBEPOKYBATH, LLO MPaBO NPUAHATU CMAfLWUHY HANEXWUTb OO TaKuXx
cy6’eKTUBHMX NpaB., SKi He KopecnoHayTb 060B’'a3ky [9, c. 544].

Takni BMCHOBOK BMAAETbCA HE LIMKOM OOrpyHTOBaHUM Yy
KOHTeKCTi 3micTy cT. 1286 LIK YkpaiHu. 3rigHO 3 nonoXeHHAMU Uiei
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cTaTTi, geski kaTteropil cnagkoeMuiB € TakuMu, WO MPUAHANK
cnaflwunHy 3 yacy 1i BigkpuTTa (cnagkoemui, siki Melukanu pasom 3i
cnagkogaBueM Ha Yac  BIgKpUTTS  cClagWwuHKW,  ManofniTHi,
HEeMnoBHONITHI, HeAdie3maTHi ocobu, a TakoX ocobun, uUuBINbHA
fie3naTtHiCTb SKMx obmexeHa). [na TakMx ChagKOeEMLUIB MepLIoro
eTany pO3BUTKY CNagKkoBMX MpaBoOBIiAHOCMH Hemae. BoHu He
3000B’aA3aHi 3BepTaTuca Ao 6yab-KuX opraHiB 4n nocagoBux ocid 3
KINOMOTaHHAM NP0 CNPUSIHHA B NMPUAHSTTI CNaALLMHN.

Otmxe, Te, wo HasmeaB 0. K. Tonctuim nNOMUINKOBUM, HUHI
3akpinieHo B Hopmax LK YkpaiHn. Cy6’ekTMBHOMY mMpaBy
CnagKkoeMUS, SIKOMO 3a 3aKOHOM BBaXalTb TakuUM, WO MPUIAHSB
CrnaflunHy, anpiopi He MOXe MNPOTUCTOSATM HiuMi OOOB’SI30K Y
30INCHEHHI UbOro npaBa i Ue He € NiACTaBoK AN CKacyBaHHSA
HabyToro cnagkoemueM cyb’ eKTMBHOrO NpaBa Ha CnaLlymHy.

Kpim upboro, y cT. 1268 LIK YkpaiHu He naeTtbcsa npo cyb’ekTuBHe
npaBO CMNagKoEMUSA MPUAHATU CcrnagwmHy. Y HIW  3akpinneHo
npesymmnuito  Toro, wWo BiH 1 yxe npuriHaAB. TobTo npaBo Ha
CnafunHy B HbOrO BXe BWHUKMNO. BopgHouac us ctatTa Hapgae
CNagKoeMUIO MpaBO BiAMOBUTUCA Bi4 MNPUAHATTA  CRagUHW.
MoxnnBo, came B UbOMY i MOMAralTb «OpraHidauinHi» acnekTu,
NoB’A3aHi 3 NPUAHATTAM CnagLMHW.

Akwo cnagkoemMeub npuAMae cnaguwuHy, TO, Ha OYMKY
tO. K. ToncToro, Anst HLOro HacTae APYrumn eTarn Po3BUTKY CrafKOBMX
NpaBoOBIAHOCKH, SIKMA TPUBAE OOTU, AOKM He Byae BM3HAYEHO A0S0
CnagkoBOro MawmHa (Hanpuknag, LWAsxoM posnoginy Woro Mix
crnagkoemusimm), He BiobyoeTbcs O0OpPMIIEHHS CNagKkoBMX MpaB
TOWo. Y 3B'A3Ky 3 TuMM, WO nepeniyeHnx BuLlle ChaaKoeMLiB
BBa)XAlOTb TaKUMU, WO MPUAHANU CnagluHy, ONsi HUX came Luewn
eTan € €OVHUM i BM3HavanbHUM y HabyTTi npaBa BNacHOCTI Ha
cnagkoBe MamHo.

MpUIHATTS cnagwuHn NOpoaXKYE MpaBO Ha CnajluvHy, sike
3anexHo Big TOro, WO HamneXxuTb A0 CKMagy chnagliyMHu, MOXHa
noAinuMTK Ha HM3KY npas. Lle moxe ByTu i NpaBo BNacHOCTI Ha NEBHY
pid, i 3060B’A3anbHe NMPaBo, SAKLWO crnagkoeMelb OyB KpeguTopom y
3000B’A3aHHi, W ocobucTe HemanHoBe npaBo (MpaBO Ha
onyonikyBaHHS TBOPY, aBTOPOM sikoro 6yB cnagkoeMelb, OOHaK SIKUN
3a NOoro Xuttst onybnikoBaHun He 0yB) [9, c. 545].

TaknMm 4YMHOM, BUCHOBOK, SIKMM MICTUTbCA B aHanisoBaHoMy
BM3HAYEHHI MOHATTS CMaAKOBMX MPaBOBIOHOCKMH (MpO Te, WO nuvwe
cnagkoeMelb HagineHun cyb’eKTUBHUM MpaBOM cnagkyBaHHS), Mae
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MeBHE HayKoBe MiArpyHTs, OOHAK 3a YMOBW 3aKOHOOABYOro
BiJHECEHHSA crnagkoemMust OO Ocib, SKMX BBaXawTb TakuMu, LWO
NPUAHASNN CRAgLWnHY.

Y peLuTi BMNaaKiB 3MiCT cnagkoBmMX NpaBoBiOHOCUH nepenbayae
npaea n 060B’A3KN NOro y4acCHUKIB.

TBepaXeHHsA, 3rigHO 3  H9KMM  CragKoeMeub  HagineHun
Ccy6’eKTUBHMM NpaBOM CMafKyBaHHA 3 MeETOK nepexoay npasB Ta
0boB’A3kiB Nomeprioi ocobn g0 npaBOHACTYMHMKA, He Bigobpaxae
CYTHICTb LbOro npaga, WO He BUYEpPNyeTbCA MNepenikoMm npa. i
0DOB’A3KIB MO0 Y4aCHUKIB.

3 opgHoro 60Ky, cnagkoBi NPaBOBIOHOCMHU — Lie «By3aedka», 3a
JOMOMOrot KO AMHAaMIYHI, CTUXINHI CMagKkoBi CyCnifbHi BigHOCUHN
HabyBatoTb MeBHOI kepoBaHOCTi. Lle He pesynbTaT yperynioBaHHs, siK
BBaxae 3. B. PomoBcbka [8, . 169], a cnocib peryntoBaHHsi CnagkoBUX
CYCNINbHUX BIOHOCWH, OCKINbKM pesynbTaT — Le KHUEeBUA nigcymMoK
sevwa. CnagkoBi NMPaBOBIOHOCUHM BUHMKAKOTb 3 METOK [OCATHEHHSI
NEeBHOro pesynbTarty, Nicrns JOCArHEHHST IKOro BOHW TPAHCHOPMYHOTHCS
B iHWI nNpaBOBIOHOCWHMW, HaMpWKNag, BIQHOCMHW MpaBa BIIACHOCTI.
PywiiHolo cunoto cnagkoBux, £K i 6yOb-sAKMX IHWKX  LIMBINBHUX
NpaBoOBIOHOCWMH, € BOMEBUSIBNIEHHS MOMO Y4YacCHWKIB, MOEAHaHe i3
coLjianbHO BOMED, BUPaXXeHo B NPaBoOBUX HOpMaX [6, ¢. 27].

3 ornggy Ha Take MNOeOHaHHA, 3aKkoHogaBeub nepenbayns y
KoHctuTyuii  Ykpainm (cT.129) i LUwmsinbHOMy npouecyanbHOMy
kogekci (LK) Ykpainm (cT. 2, 10, 263) npuHUMN BEpPXOBEHCTBA
npaea, $KMM TMOBWHEH KepyBaTWCA Cyaad nig 4ac posrnagy
LMBINbHMX cripas.

OCHOBHMM BUSIBOM MNPUHLUMNY BEPXOBEHCTBA MpaBa € Te, L0
NnpaBo He OOMEXYETbCA NUE 3aKOHOOABCTBOM SK OAHIE 3 NOro
dopM, a Mae iHLWI couianbHi perynatopu, 3oKkpema HopMu mopanni,
Tpaguuii, 3Bu4al Towo, AKi NeriTMMoBaHi CyCcninibCTBOM i 3yMOBIEHI
iCTOPMYHO OOCATHYTMM KyINbTYpHUM piBHEM cycninbcTtea [10, c. 158].
Xoya B cT. 10 UMK YKpaiHn BUAB NPUHLMNY BEPXOBEHCTBa Mpasa
Mag iHWWI 3MICT.

Ha nigctasi cTpyktypn cT.263 UMK YkpaiHn moxHa [intu
BMCHOBKY, L0 BEPXOBEHCTBO npaBa € (yHAAMEHTOM CYyOOBOrO
PiLLEeHHS, siIKe Mae BUHOCUTU Cyf BiANOBIOHO 4O HOPM MaTepianbHOro
npaea, JOTPUMYHUUCL HOPM MPOLeCcyarbHOro npasa.

Y ubOMy KOHTEKCTi cnig npoaHanidysatn cT. 3 LK YkpaiHu, y
AKi 3-MOMiXXK OCHOBHMX 3acaf UMBINbHOIo 3aKOHOJaBCTBa BU3HAYEHO
crnpaBeanuBiCTb, [OBPOCOBICHICTb, PO3yMHICTb.  [ocnigkyoumn
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npaBoBy CYTHICTb cnpaBegnmeocTi, B. |. CuHancbknii 3a3Havas:
«...y couianbHOMYy XWTTi CnpaBeinuBICTb $K iMaHeHTHa OCHOBa
NIOOVHN YyTBEPOKYE MpaBO, €TUKY, eCTEeTUKY, penirito, a n cnyrye
NPUXOBaHUM MIArPYHTAM YCIX UMX IHCTUTYTIB. PUMNAHM NpakTU4YHO
BM3HAUMNM MpaBo $K MUCTeuTBO QJobporo Ta chnpaBeanvBoro.
Mpuyomy BRacHe NOHATTA  «ekBiTac» (nat. aequitas -
crnpaBeanuBicTb) Gyno He nuwe NPUHUUNIOM pPO3BUTKY HOBOMO
(HedopManbHOro) pMMCbLKOro MpaBa, a W [MKepenom rnpaBa B
KOHTEeKCTi 06’ekTnBHOI cnpaseanusocTi» [11, ¢. 120-121].

Takum 4MHOM, «BEPXOBEHCTBO MpaBa» i «CrnpaBeanuBICTbY — Le
MOHATTS, SKi 3@ 3MiCTOM 36iratoTbCs. 13 No3uuin yKpaiHCbKOro npasa
BEPXOBEHCTBO MpaBa € KOHCTUTYLINHOK 3acajoro, a CrnpaBeanmBiICTb,
00BpPOCOBICHICTb, PO3YMHICTb 3 BEPXOBEHCTBOM MNpaBa — ranyseBumu
3acagavu.

| BepxOBeHCTBO MpaBa, i cnpaBeanuBiCTb — Le 3acagu, Lo
BM3Ha4aloTb CMocib 3aiiCHEHHS CNagKoBMX MPaBOBIOHOCKH. AKLLO iXHi
yyacHuku ByayTb AOTpUMYBATUCS CnpaBeanMBOCTI, 4OBPOCOBICHOCTI Ta
PO3YMHOCTi, BOHU OiATUMYTb Y MeXax BEPXOBEHCTBA MpaBa. 3a iHWunX
obCTaBuMH MOXe TpanuTuca Tak, sik nucasB €.[pebiHka B NOBICTI
«Bpatny : «BpaTtu ginunu 6aTbKIBCbKUIA MA€ETOK eCATb POKiB, | — Boxe
Min! — gkoro BUrmAdy BiH Habpas... Ha NOKPIBMi ByAMHKY pocnu i KBiTIK
pi3Hi TpaBu, BOHa B OaratboX MicLsIX MpoBanunacs, i AOLWoBa Boaa
nnnacs CTpyMeHsAMM Kpisb Lii OTBOPM B KIMHATK, Ha r'aHKy He Byro ABOX
MepLUMX CXOAMWHOK, rpebni M MOCTM Tak 3pYyMHYBanucs, WO Hacuny
MOXXHa BYyro HMMMK NPOIXaTW i HIXTO HIYOro He XOTiB NaroAuTh; KOXeEH
kazaB: ‘Lle He moe”. — “Ta ume x?” — “A bor noro 3Hae! Komy
JictaHeTbca — Tomy i 6yae”» [12, c. 467].

MoxHa cTBepaxyBaTW, WO CTaH cnagwyHu HabyB Takoro
BUrMsiAy He TOMY, LLIO HOPMa NpaBa HesdKiCHO BperynioBana cnagkosi
BiOHOCWMHKW, a, nepeaycim, ToMmy, WO obpaHui cnocidb ans ix
perynioBaHHsi He I'pyHTYBaBCHA Ha cnpaBeannBOCTi, 40OPOCOBICHOCTI
Ta PO3YMHOCTI.

CypoBa npaktuka kpaiH €C Tex KepyeTbCs TUM, WO cyB’ekTn
npaBa BCTyNawTb Yy MPaBOBIQHOCUHW, Y SKUX OAOMiHYHOTb MPUHLMNK
pPO3yMHOCTi Ta crnpaBeanmMBocCTi. Y B OAHOMY 3 pilleHb BepxoBHui
cyn HigepnaHgiB noctaHoBuMB, WO «Nig 4ac iHTepnpeTadii ymoB
KOHTPaKTy BupillanbHMM (hakTopom € He GyKBanbHUIM 3MICT YMOBW,
a 3MICT, SKUA CTOPOHWN — YYaCHWUKN KOHTPAKTY MOXYTb CRiflbHO Hagatu
BiAMOBIAHO 4O OOCTaBWH, LLO CKINanucs, a TakoX Ti, SIKi BOHU MOXYTb
pPO3yMHO O4iKyBaTW OAUH Big O4HOrO Yy 3B’a3ky 3 LM [13, c. 338].
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3 iHworo 60Ky, cnagkoBi NPaBOBIQHOCKMHM — Lie 3acib NpaBoBOro
BMMAMBY Ha PaKTWUYHI CNafKoBi BiAHOCWMHU, OCKIMbKW BNMMB NpaBoBOl
HOPMU Ha PaKTUYHI BIGHOCWMHM NIOAEN HEPO3PUBHO MOB’SI3aHUN i3
npasoBigHOCMHaMK. «[1o3a NpakTUYHOW AIANLHICTIO Noaen npasosa
HOpMa He Ma€ XOOHOro 3HayeHHsd. [MpakTUyHa X AiAnbHICTb WOoAo
30iCHEHHss npaB Ta o060B'A3kiB  BiAOyBaeTbCA nNepeBaxHO B
KOHKPEeTHUX npaBoBigHOCKMHax» [14, c. 95].

Lle TBepOkeHHS1 BUCNOBMEHO B cepeamnHi XX CT., KOSIM NOHATTSA
«MpaBoO» BBaXaruv CMHOHIMOM [0 NOHATTS «3aKOHOOABCTBOY», NpoTe
O0Ci BOHO € akTyanbHuM. OgHak nig yac po3pobneHHs AesKnX HOBUX
3aKOHOJABUYMX aKkTiB He 3aBXAW Takol noswuii AOTPUMYKOTHCS.
3okpema, y 4. 1 cT.264 LMK YKpaiHM 3asHayeHo, WO nig 4dac
yXBaneHHsl pilleHHs cya Bupillye, $Ki NpaBOBIQHOCUMHW CTOPIH
BMMIMBAKOTb i3 BCTAHOBMEHMX OOCTaBMH i sika npaBoBa HOpMa
nignarae 3acToCyBaHHIO A0 LMX NPaBOBIAHOCWH. Ha Hawy aymky,
JOUiNbHille BU3HAYNTWM HEe NpPaBOBIQHOCWMHW CTOpPiH, a Te,
ydyacHMKaMn  SGKMX NPaBOBIAHOCWH  BOHW  BUABMMMCA.  SAKWO
KepyBaTMcs TWM, WO MPaBOBIAHOCUHW — L& BperynboBaHi HOPMOIO
npaBa CcycCninbHi BiAHOCMHW, TO Cy4 Ma€ He nignawToByBaTu
NpaBoOBY HOPMY A0 TUX YM TUX MPABOBIOHOCWH, @ BCTAHOBUTU HOPMY,
ska BperynioBana CycninbHi BiAHOCUHKW, NEepeTBOPUBLUM iX Ha
NMPaBOBIOHOCUHW, 3'ACYBATU  HANEXHICTb  BMKOHaHHS  B3ATUX
0b0oB’A3KiB yyacHMKamMu UuX npaBoBigHOCMH. OpfHak 3i 3MmicTy
aHanisoBaHol CTaTTi MOXe BuaaTUCcs, WO NpPaBOBIAHOCUHMU
BMHMKaIOTb MO3a HOPMOW NpasBa. Hacnpasai  3AiMCHEHHSa npa. i
BMKOHaHHsS1 0DOB’A3KIB Cy0’eKTamMyn LMBINbHOrO npasa BigbyBaeTbcA
32 YMOBW iXHbOi y4yacTi sik Cy6G’eKTiB KOHKPETHUX MpaBOBiAHOCUH.
AKWwo npaBOBIAHOCUHU HE BWHWKIM, TO HE BUHUKAKOTb Npasa W
060B’A3KMN YHaCHUKIB Cropy.

CnagkoBi npaBoOBIiAHOCUHU SK 3acib 3acTOoCyBaHHSA KOHKPETHOI
NpaBoOBOi HOPMK MatoTb NEBHI 0COBNMMBOCTI 3anexHo BiA:

a) NpaBoOCYO’EKTHOCTI YYaCHMUKIB;

©0) dhopmum NpaBoOBIgHOCUH;

B) cnocoly JOCATHEHHS METH.

Cneundiika dopmu crnagkoBMx MNPaBOBIQHOCUMH $IK LMBINIbHUX
NpaBoBIiAHOCWMH nondrae B TOMY, WO Le BiAHOCUMHU 0OCOGMMBOroO
CTPYKTYPHOrO TWUMy, SKUN BUPaXaeTbCsd B MNPaBOBOMY CTaHOBWLLI
nmoro cyb’ektiB, a came B TOMYy, WO BIQHOCUHU MK HUMMU
BMOYOOBYIOTHCA Ha 3acafiax PiBHOCTI.
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I3 uboro nutanHa O. C. Mlodde 3asHauaB: «SAKWO piBHICTL i3
NPaBOBIQHOCUH BUITYYUTU, TXHIN CTPYKTYPHUIN TUM 3a3HAE JOKOPIHHMX
3MiH, YyHacnigoKk 4oro BOHM BTpPaTSATb CBOK LMBINIbHO-NPaBoOBY
CyTHicTb» [15, c. 67].

Omxe, BM3HAYeHHS (opMM MPaBOBIAHOCUH € BCTAHOBMEHHAM
npeameta M MeToAy ranysi npaBa, HOpMaMu $KOI BperynboBaHi
NpaBoBiAHOCUHU.

CnagkoBi nNpaBOBIOHOCMHU MOXHa BM3HauUUTU SK 3acib, 3a
JonomMmoro  gkoro abcTpaktHa HopMa O6’€KTMBHOMO LMBINIbHOrO
npaea HabyBae KOHKPETHOrO BUPaXEHHSI B perynioBaHHi pakTuiHmx
CyCcnifibHMX  BiOQHOCWH, O BWHUKAKOTb YHACMigOK HaCTaHHSA
nepeabayeHnx 3aKOHOM  OPUAMYHUX  aKTiB, MNOB’A3aHMX i3
BIOKPUTTAM CnagwuHW, a TakoX Takui, SKAA [PYHTYETbCA Ha
CrpaBeaIMBOCTI (BEPXOBEHCTBI MpaBa), Crocib perynoBaHHA LMX
CyCNiNbHUX BiHOCKH.

[MepeBarn 3anponOHOBAHOrO BMU3HAYEHHS MOHATTS CNagKoBUX
NpaBoBIAHOCKH NONAralTb Y TOMY, LLLO BOHO:

1) He cToCyeTbCs 3MICTy CragKkoBMX MPaBOBIOHOCUH, a OTXe,
y Takui Cnocid MOXHa YHUKHYTU MOXNUBUX [OKOPIB 3a HENOBHMWN
nepenik npae Ta 00OB’A3KIB iXHiIX y4aCHNKIB,;

2) Hapgae MOXMMBICTb PO3MEXYBaTU CnagKkoBi NPaBOBIOHOCUMHU
Ta NpaBOBY HOPMY;

3) opieHTye Ha Te, WO i Hopma npaBa, | CMNagKoBI
NPaBOBIAHOCUHW MaloTb OOHaKOBUM OB’€KT — (PaKkTUYHI CyCninbHi
BIOHOCMHKW, WO T[PYHTYIOTbCA Ha BOMNEBUSABMEHHI  CyD’ekTiB
NpaBoBiAHOCKH, NOEAHAHUX i3 COLianbHOK BOMEHD;

4) akueHTye yBary Ha nigctaBax BWHWUKHEHHS CMaaKoBUX
NpPaBOBIAHOCKH, SKUMU € T1LIE Ti OpUANYHI hakTu, gki nependaveHi
3aKOHOM;

5) ypaxoBye  MOMOXEHHS,  3rigHO 3  SAKMM  CMALKOBI
NpaBoOBIgHOCUHW NIANOPSAKOBAHI 3arasibHUM npaBunam, ki NOBUHHI
BMKOHYBATW LMBINbHO-NPaBOBI BiAHOCUHW 3aranom, BoAHOYac, $K
3acoby perynioBaHHs 0cobnvMBOI rpynv  LMBINbHUX  BiQHOCUKH
crnaZKoB/MM NpaBoOBiAHOCMHAM NpUTamMaHHi cneyudidHi pucu.

BuknageHe B Ui cTaTTi € cnpoboto He nuLle cxapakTepudyBaTiu
CcnafKoBi MpaBOBIOHOCKMHU, a W NPUBEPHYTU yBary axisuiB 40 TUX
TEOPETUYHUX MOJTOXEHb aHarni3oBaHOi NpobnemaTuku, ki Bxxe Oynu
npegMeToMm OOCHISKEHHS, OfHAaK BMCHOBKM OO0 SKMX He
BpaxOBaHO Hi B 3aKOHOAABMIN, Hi B MPaKTUYHIN OiSnNbHOCTI.
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Concept and Characteristic of Hereditary Legal Relations

The article analyzes the hereditary legal relations as a form of
civil legal relations, which is characterized only by its inherent
features. As a result of the generalization of theoretical
developments of previous researchers, studies of the legislative
framework and practice it is proposed to define the concept of
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hereditary relations which is based on the will of the subjects of legal
relations in conjunction with social will.

Hereditary relationship is manifested as a way with the help of
which an abstract legal norm acquires a concrete expression and as
a way of regulating social hereditary relations. As a way of applying a
specific norm, it has a specialty in that the relationship between its
participants is based on the principles of legal equality.

Attention is emphasized on the grounds of the occurrence of an
inherited legal relations, which are only those legal facts that are
provided by law. The focus is on the fact that both — the legal norm
and inheritance law has one and the same object — the actual social
relations, which are based on the rule of law or justice.

It is concluded that the theoretical substantiation of the essence
of one or another legislative term related to the legal relationship is
not always in the field of view of the legislator and is properly
assessed in legislative activity. Often, practice has a more significant
impact on the development of something else than a theory of law.
The theory is often aimed at substantiating the practical possibilities
of implementing the legislative categories.

The definition of the concept of an inherited legal relationship,
based on which is the expression of the will of subjects of legal
relationship in conjunction with social will, which makes it possible
to draw a line between the inheritance of the relationship and the
legal norm.

Keywords: legal relationship, hereditary legal relations,
inheritance, heir, legal norm, discovery of inheritance, acceptance of
inheritance.

35



