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nPoTULRISI 3TI0OYUNHHOCTI: MTPOBJIEMU TEOPIT TA MTPAKTUKU
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Hxkyxa O. M. — OOKTOp IOPUANYHMX Hayk, Npodecop, roflIoBHUI HAYKOBWIA CMIBPOOITHMK Bigdiny opraHisauii
HayKOBOT AiANbHOCTI Ta 3aXUCTY NpaB iHTeneKTyarnbHOI BfacHOCTi HauioHanbHOT akagemil BHYTPILLHIX cnpas,
M. KuiB;

ORCID: https://orcid.org/0000-0002-3107-146

CBiTOBI KpMMiHOMOriYHI cucTEeMU 3anobBiraHHsA 3N1o04YMHaM

Memoro cmammi € aHarnis KpUMIHOMIO2iYHUX CUCmeM Ha KPUMIHOMO:2IYHIl Kapmi ceimy, sKi eidobpaxaromb
ocobnugocmi pieHs1 31I04UHHOCMI, ysierieHb npo i Mpud4uHU ma criocobu Helmpanidayii 8 pi3HUX KpaiHax i pe2ioHax.
OkpecrieHo cucmemHul nidxid y seUKopucmaHHi KpuMiHO02i4HOI Modeni rnopieHsIbHO20 npaso3Haecmea Wodo rnpaso-
8ux cucmem y cebepi 3arnobieaHHs 3no4uHam. BuceimneHo npobnemHi numaHHs KpumiHoenobarnicmuku, 30Kkpema
KPUMIHO/O2iYHOI MpaKmuKu i3 3acmocyg8aHHsIM KPUMIHOI02i4H020 3akoHoOascmea. 30ilicHeHo cripoby cchopmysamu
HaodiliHy memodornoziyHy 6a3y, HeobXxiOHy Ons eu3Ha4YyeHHS 3aKOHOMIpHOcmelU KpuMiHanbHOI ma KpUMIHOMOo2iYHOT
nonimuku & cyvacHomy ceimi. Memodonoeisi. MemodornoegiyHoto 0CHOB0K OoCniOXeHHsT € Oiarnekmuy4Hul mMemood
HayKoB020 Mi3HaHHs, wo 0ae 3mMoey po3ansiamu npasosi, hyHKUiOHarnbHI, opaaHizauilHi ma npouedypHi acrnekmu
npomudii 3Mo4UHHOCMI 8 X PO38UMKY, 83aEMO38’3Ky ma 83aemMosrniueosi. Ha ubomy memodosozidHoMy niorpyHmi
cmammi makoX 3acmoco8aHO OKpeMi Haykoei memoOu risHaHHS. 3a 00rMnoMoe20K f02iKo-CeMaHmMU4YHo20 Memody
noanubneHo rnoHsmItHUU anapam meopii npomudii 3MOYUHHOCMI, 8U3HAaYeHO cymHicmb, ocobrueocmi ma 3Ha4YeHHS
€8imosux KpuMiHOMo2iyHUX cucmem 3arobieaHHs1 37104uHaM. LLnsixom 3acmocysaHHsi CUCMEeMHO-CMPYKMYypPHO20
mMemoOdy Oocidx)eHO cmaH, cmpykmypy U 8U3Ha4YeHO OCHO8HI meHOeHuii npomudii 3no4YuHHoOcmi 8 YKpaiHi. Icmopuko-
npaeosull, MopigHSAMNLHO-MPasosull i noeiko-HopMamueHUl Memodu 8uKopucmaHoO Onlsi PempoCreKmMuUHO20 aHarisy
pieHs1 opeaHi3auii ma 30ilicHeHHs 3ariobizaHHs1 3/104UHaM y C8imosuX KpUMIHOMO2IYHUX cucmemax. 3a 00nomMozoio
CMpYKmMypHO-102i4Ho20 MemoQdy 3’9CO08aHO OCHOBHI HanpsMu 600CKOHaNeHHs ma onmumisayii KpuMiHOMmoaiyHo2o
3abesnedyeHHs1 npomudii 3104uHHOCMI 8 YKpaiHi. Haykoea HosUu3Ha ompumMaHux pe3ynibmamig nonszae 8 momy, wo 8
cmammi ernepwe KOMIUIIEKCHO, Ha mnidcmasi 8UKOPUCMAaHHS Ccy4YacHUX Memoodi8 [i3HaHHS, ypaxyeaHHs HOBIMHIX
docsieHeHb rpPasosoi HayKu Ha CUCMEMHOMY pieHi aHarni3y U y3a2alnbHeHHs 3’ic08aHO ma cxapakmepu3o8aHo (heHOMEH
KpUMiHO02i4HO20 3abe3rneyqyeHHs1 npomudil 3IO4YUHHOCMI, CrPO2HO308aHO MeHAeHUii ioeo po3sumKy i mpaHcgopmauii
8 yM0O8ax Cb0200€HHS y C8Imo8uX KpUMIHOMIO2IHHUX cucmemax 3arnobicaHHsi 3noquHaMm. BucHoeku. HuHi akmyarnbHo €
HeOobXiOHICMb 8U3HAYEHHST MICUST yKpaiHCbKOI cucmemu rornepedxeHHs1 U 60pombbu 3i 3rI04UHHICMIO Ha KPUMIHOIO2iYHIU
kapmi ceimy. Ha Haw noansid, ykpaiHcbka cucmema rornepedxeHHss ma 6opombbu 3i 3/104UHHICMIO Hanexums 00
ocobnugozo nocmcouyjanicmu4yHo20 mury KpUMIHOMO2iYHOI cucmemu, enemMeHmu U 03HaKu $IKOI euMazaromb
rnoenubsieHo20 8UBYEHHST ma 0brpyHmyeaHHs1. HalinepcrnekKmueHiluuM HanpsiMOM 8riugy Ha 3/104UHHICMb Mae bymu
YCYHEHHS NnpagHeHHs1 84UHAMU 3/104UHU. OCHOB0K UbO20 8riniugy Mae bymu He ideonoeiyHul muck, a 3abe3neyeHHs1
3a0osorieHocmi nodell, Po38UMOK MO3UMUBHUX HaujoHanbHUx mpaduuilt. [oceid 60pombbu 3i 31I04UHHICMIO 8 KOXKHIll
KpaiHi yHikanbHul i Moxe 6ymu ce80epiOHO Modesno Onsd HauyioHanbHOI KpUMIHOOIYHOI cucmemMu, sika cmaHo8UMmb
CYKyrnHicmb efieMeHmis, wjo gidobpaxarome ocobrusocmi meopii ma npakmuku ronepedxeHHs1 U 6opombbu 3i
3/I04YUHHICMIO 8 OKpeMmil KpaiHi, W0 OXOMnmome OpueiHanbHi KoHuenmyarnbHi nidxodu Ao npobrnemu demepmiHayii
3/104UHHOI nogediHKU ma ii nornepedxeHHs, creyianizogaHe npoginakmuyHe 3aKOHOOaBCmeo, a MakoX CBO0EPIOHI
¢hopmu ripeseHuii 3r104UHi8.

Knto4yoBi cnoBa: cucTeMHMI Nigxid; NOPIBHAMbHE NPaBO3HABCTBO; MPaBOBi CUCTEMW; KPUMIHOMOTIYHI cucTemu;
KPUMIHOMNOriYHe 3aKOHOAABCTBO; KPUMIHOMOrYHA MNpaKTUKa; KPUMIHOMOriYHa Mogenb; KPUMIHOMOriYHa KapTa CBITY;
KpUMiHornobanicTuka.

Betyn

Teopis NpaBoOBMX CUCTEM Aa€ 3MOry 3acTOCO- | TaK i BiTYM3HSAHI BYeHi, 3okpema: HO. M. AHTOHSH,

ByBaTW CUCTEMHUI Migxiga Ao aHanidy gocnigxysa-
HUX sBuMW,. HaykoBUi BuBYalOTb TMUMOWHHI NnacTu
couianbHOi ncuxonorii, wWwo ¢opMyloTb NpPaBOBY
ifeornorito Ta NnpaBoOBY CBIAOMICTb.

Y Mexax aHanisy npaBoBUX CUCTEM KpUMiHanbHe
npaBo Ta KPUMIHOMOr MatoTb MOXIUBICTb BUKOPUC-
TOBYBaTWU MOTeHLjan, sIKUM BONoie Teopia AepXasu i
npaBa. Y3aranbHEHHs1 W BUCHOBKM, HeoOXigHi Ans
BM3HAYEHHs1 3aKOHOMIPHOCTEN KpUMIHAMbHOI Ta Kpu-
MIHOMOrYHOI NOMITMKW, MOCTIMHO YTOYHIOKTb, IO 3a-
Besneyye HaaiMHICTL METOAOMOrYHOT 6a3u.

Y CTaHOBMEHHSA KPUMIHOMOMYHOT HayKkn 3a LM
HaNpPsIMOM 3HaYHWUIA BHECOK 3pobunu sIK iHO3EMHI,

M. I. TepHerT, |. . BoraTupboB, B. I. Bopucos,
B. B. Bacunesu4, O. M. BegepHikosa, B. A. NyLukos,
B. B. lNoniHa, B. M. N'onoBkiH, I. M. daHbLnH,
A. l. Jonroea, A.Tl. 3akantok, B. C. 3eneHeubkui,
A. ®. 3eniHcbkun, O.T. KanbmaH, H. M. KnerimeHos,
O.T.Kon6, O.M. KocteHko, H. ®. KysHeLoBa,
O. I'. Kynuk, I. M. NTaHoBeHkKoO, O. M. JlnutBak,
O. M. JluteuHos, B. B. JlyHees, I. M. MiHbkOBCbKMN,
M. M. Muxannexko, A. A. Mysuka, B. |. LLlakyH Ta iH.
BogHo4yac KpMMIHOMOriYHI CUCTEMW MPaKTUYHOIO
crnpsiMyBaHHSA 3anobiraHHSa 3Mo4MHaM NnoBcsikYac not-

pebyloTb goonpaloBaHHst M yAOCKOHANEHHs. 3asHa-
YeHe 3yMOBIIOE aKTyarbHICTb LibOro AOCHIKEHHS.

M
M

© Oxyxa O. M., 2019
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MeTa i 3aBOaHHA gocnigaXeHHs

MeTtoio cTtaTTi € aHanis
CUCTEM Ha KPWUMIHONOMYHIA  KapTi CBITY, SKi
BigoOpaxatoTb 0COBNMBOCTI pPiBHA  3104YMHHOCTI,
ysIBMEeHb Npo ii NPU4MHU Ta cnocobu HemTpanisauii
B Pi3HMX KpaiHax i perioHax.

3aBgaHHAMU CTaTTi €:

— OKpPECIEeHHA CUCTEMHOro nigxody Yy BUKOpUC-
TaHHi  KPUMIHOMOrYHOI ~ MoAeni  MOPIBHAMNBHOIO

KPUMIHOSOTYHMX

npaBo3HaBCTBa MPaBOBKX cUCTEM Y cchepi 3anobiraH-
HS1 3MOYNHaM;

— BUCBITNEHHS NPOBNEMHUX NUTaHb KPUMIHOMMO-
GanicTvkn, 30Kpema KpPUMIHOMOMYHOI MNPaKTUKK i3
3aCTOCYBaHHAM KPMMIHOMOrYHOIO 3aKOHOAABCTBA;

— 30iNCHEHHA cnpobu dopMyBaHHS HagiiHOT
MeTOoO0soriYHoI 6a3un, HeobXigHOT Ans BM3HAYEHHS
3aKOHOMIPHOCTEN KPUMIiHAMbHOT Ta KPUMIHOMOriYHOT
NOniTUKN B Cy4acHOMY CBITi.

Buknag ocHOBHOro marepiany

CvctemMHMIA nigXig OO aHanidy KpuMiHonorii Bu-
npaBgaHnii 3 NO3uLii NOLLYKY NPaBUSIbHOIO OpiEHTMPA
B PO3MaiTTi KPUMIHOSMOTYHUX Y4eHb, SIKi BigoOpaxatoTb
ocobnmMBOCTI Npaea 1 NoniTukK, dinocodii Ta KynbTy-
pw, iICTOPMYHOrO 4OCBIAY, Cy4acHOI ifeonorii KOHKPeT-
HOI KpaiHW, HauioHanbHOrO MEeHTaniTeTy i nMpaBoOCBi-
OOMOCTi rpoOMafsH Yy Pi3HMX KpaiHax Ta perioHax.
Takox uen nigxig onTumanbHUA 3 No3uuii NOPIBHSAMb-
HOro NpaBO3HaBCTBA.

Y nopiBHANBHOMY NPaBO3HABCTBI 4S5 BCiX HasiB-
HYX Y CBITi HaLiOHaNbHUX NPaBOBMX CUCTEM YXMBaKOTb
pi3Hi TepMiHM: «MNpaBoBa KapTa CBiTY», «ChnifibHOTa
npaBoBMX cucTem» Towo. BoaHovac 3aicHeHo cnpo-
Oy knacudikyBaTu NpaBoBi CUCTEMU 3a Pi3HMMW O3Ha-
Kamn. HannowmpeHiwo € kKnacudikauia npaBoBuX
cucTeMm, 3anporoHoBaHa paHLy3bkuM ydyeHnM Pene,
AKUA OBI'pyHTYBaB idet0 TPUXOTOMIi — BUOKPEMITEHHS
TPbOX rpyn npaBoBMX CiMen (3aranbHOro npasa,
POMaHO-repMaHCbKOi Ta COLamniCTUYHOI), Lo Harne-
Xatb y rpyny iHWWX BuAB gepxaBu i npa-
Ba (Shelli, 2003, p. 87).

Lis knacudikauia rpyHTyeTbCa Ha OBOX KpuTe-
pisix:

a) coujionoriyHomy (penirisi, dinocodisa, ekoHo-
MiYHa Ta couianbHa CTpyKTypa);

©0) KpuTepii  PUONYHOT  TEXHIKK
CTPYKTYypa npasa).

OCHOBHMM 0O’€KTOM LIbOrO AOCHIMKEHHS, WO
npeacTaBneHnin Ha KPUMIHOMOTIYHIN KapTi CBiTY, €
KpUMIHOMOriYHa cnctema, sika Bigobpaxae ocobnmBo-
CTi PIBHSA 3MOYMHHOCTI, ysIBMEeHb Npo ii MpuymMHKU Ta
cnocobu HenTpanisauii B pisHMX KpaiHax i perioHax.

EnemeHTamun kpumiHonoriyHoi cuctemm (abo it
nigcucremamum) €:

— cuctemMa TeopeTWyHUX nornagis, inen, ysas-
neHb, HayKkoBO OOI'PYHTOBAHWMX KOHUEMLiA Lwoao
peTepMiHauil Ta NPUYMHOBOCTI 3MTOMMHHOCTI B MNEB-
HUR iICTOPUYHUIA Nepioa;

— cucTemMa npaBOBOrO PErynoBaHHSA, WO BU-
3HavYae MeTy, 3aBfaHHs Ta NPIOPUTETHI HanpsMn
HenTpanisauii 3T04UMHHOCTI, OPMN N MeToau CoLi-
anbHOT AiAnNbHOCTI i3 3anobiraHHsA 3no4YnHaM;

— cucTema npakTUYHOI opraHisauil npodinakTukm
Ta 60poTbOM 3i 3MOYMHHICTIO, OiSNbHOCTI OEPXKaBHUX
opraHiB Bnagu, rpoMaacbknx ob’egHaHb i rpoMassH i3

(oxkepena i

peanizauil uinen Ta 3aBgaHb MNPeBEHUIl 3NMO4YMHIB, a
TaKoXX CMCTEMM B3aEMOZI Ta KoopAmMHaLii 3ycurb yCixX
cy0’eKTiB L€l OisiNbHOCTI.

[MoHATTS «KpUMIHOMNOriYHa cuctema» He € cu-
HOHIMOM MOHATTA «CUCTEMA KPUMIHOJSONMYHOI Hay-
KW», OCKINbKM OXOMMIOE He TiNbKW CBITOrNAOHUNA,
TEOPETUYHMIA KOMMOHEHT, a N NPaBOBUA MEXaHi3Mm,
a TaKoX NPaKTUYHY pearnisauito HayKOBUX KOHLLEMLi
i 3axogu npoTuAii 3NOYMHHOCTI. YHacnigok uboro
eneMeHTaMu KpUMIHOMOrYHOI CUCTEMU € Taki KaTe-
ropii, Ik KpMMIHOMOrYHa Teopis, KpUMiHOMOrivYHe
3aKOHOOABCTBO W KPWUMIHOMOMYHA  MNpakTuka
(Vedernikova, 2010, p. 250-251).

KpumiHonoriyHa Teopia Bigobpaxae cuctemy
nornsagis, igen, ysdABneHb WOA0 KPUMIHOFEHHOro
KOMMMEKCY NPUYNH N YMOB 3ITOMUHHOCTI, OCHOBHUX
HanpsiMiB 3anobiraHHs Ti.

HaykoBe nigrpyHTsl KpWMMIHOMOriYHOI Teopii —
Le y3ararnbHeHi pe3ynbTaTt¥ TEOPETUYHUX | NpakTu-
YHUX JocnigXeHb, NPUCBAYEHNX aHanisy
06’EKTUBHUX 3aKOHOMIPHOCTEWN 3MOYMHHOCTI, Xapak-
TepucTuLi 0cobu 3MoYMHLUA Ta NOTEpninoro, OCHOB-
HUX HanpsiMmiB 60pOTLOU 3i 3MOYMHHICTIO.

KpumiHonoriyHe  3aKkoHOOaBCTBO  CTaHOBUTb
CUCTEMY HOPMAaTUBHMX akTiB, WO BW3HayalTb 3a-
BOAHHS Ta MNPIOPUTETHI HanpsaMu 3anobiraHHsA 3mo-
YnMHaM, opMM N METoAM couianbHOl AiANbHOCTI
Woao nonepemXeHHsa 3MNOYUHHOCTI. Taki aktu Ma-
I0Tb MOABINHWIA MPaBOBUA 3MICT: Le MOXYTb OyTu
KPMMIHOMOro-npodinakTuyHi aktn abo KOMMMEKCHI
aKTW, sKi NOEAHYIOTb HOPMU PI3HUX ranysen npasa.

[MowwmpeHnmn € nporpamHi HOpPMaTUBHI aKTw,
NPUAHATI ypagaMu KpaiHu, y akux opMyeTbCa Cy-
YacHa cTpaTeria Ta OCHOBHiI HanpsMW AisfbHOCTI
OepXXaBHUX OpraHiB y cdepi 3anobiraHHs 31104nHaM.
Taki akTu MOXYTb MaTu pi3HYy Ha3By, Hanpuknaa:
CTpaTerisi CKOpOYEeHHs1 3noYmMHHOCTI, lMnaH gin 3si
CTBOPEHHS CYCNiNbCTBa, CTIMKOro A0 3MOYUHHOCTI.

KpumiHomnoriyHa npakTuka sk enemeHT KpuMmi-
HOMOrYHOI CMCTEMUN OXOMIKE NPAKTUYHY OpraHisa-
Lilo Ta peanisauilo cucteMn 3axogiB LWoAo 3anobi-
raHHs 3noYMHaM, a TakKoX KPUMIHOMOFMYHO 3HauvyLi
acneKTu NPaBOOXOPOHHOT AiANbHOCTI.

[MOHATTA «KpUMIHOMOriYHa cucTeMa» Mae HWU3KY
CMiNbHUX PUC 3 MOHATTAM «cucTema npoTtugii (3anobi-
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raHHs1) 3no4MHamy, OJHaK He TOTOXHA i, OCKINbKN He
MICTUTb YCIX acrnekTiB NpPaBOOXOPOHHOI AiAnbHOCTI,
OXONMIIIOKYM 3arasbHi NPUHUMNKW opraHisauii uiel gis-
NBHOCTIi, OCHOBHI HAaNPsiMM KpUMIHanbHOT MONITUKN.

BuaHayeHH OCHOBHUX €MNEMEHTIB KPUMIHOMOriY-
HOI CUCTEMW Hafdae MOXMMBICTb cdopmyrnioBaTtu ii
NOHATTA. KpumiHomozgidyHa cucmema — Le CYKYMHICTb
CTPYKTYPHO OBYMOBMEHMX i (PyHKLiOHaNbLHO B3aemo-
MOB’A3aHMX EIIEMEHTIB, L0 BU3HA4YalOTb TEOPETUYHE
3abe3neyeHHs!, HOpMaTMBHE PErymnioBaHHs Ta NpakTu-
YHY OpraHi3aLito cuctemm 3anobiraHHS 3fo4nHaM.

KpumiHonoriyHa cuctema € cknagoBok 3ararnb-
HocouianbHOI Ta nNpaBOBOi CUCTEM CYCNinbCTBa, Y
MeXax SIKMX 30OJNCHIOTL Po3pobrieHHs Ta peanisadito
OCHOBHUMX HanpsMiB KpUMIHaNbHOI MNONITUKK, OKpec-
NeHHs 3aBAaHb NMPaBOOXOPOHHOI AiANbHOCTI, BCTAHO-
BMEHHS NEPCrNeKTUBHMX HanmpsiMiB  MiXHapOOHOro
cniBpoBITHMLTBA B ranysi nonepegXeHHs Ta 60poTebu
3i 3NOYMHHICTIO.

KpumiHororiyHa cuctema — uUe NOHATTS Hacam-
nepen HauioHanbHe, OCKINIbKM B KOXHIA OepXaBi €
neBHi 0COBNMBOCTI KOHLUENTyanbHUX nigxonie i npak-
TUKM 3anobiraHHs 3no4nHam, ki 3yMoBIieHi cneuundi-
YHOIO CTPYKTYPOIO 1 UHAMIKOK 3MOYMHHOCTI, 8 TakoX
CBOEPIAHICTIO 3aranbHOMOMITUYHOI CUTYaLii B KpaiHi B
KOHKPETHWUIA ICTOPUYHMIA NEPIOA.

HaujioHanbHuin gocsig 60poTbOu 3i 3NMOYMHHICTIO
B KOXHIW KpaiHi yHikanbHWi i Moxe ByTn CBOEpiaHO
Modenno abo npuknagoM po3B’sidaHHA npobnemu
3MTOYUMHHOCTI B KOHKPETHUX ICTOPUYHUX, NOMITUYHUX,
€KOHOMIYHMX | couianbHux  ymoBax (Filianina,
2000, p.218). Y 3B’A3Ky i3 UMM, aHani3yloTb amepu-
KaHCbKy Mofenb Teopil Ta NPaKkTUKX NonepemKeHHs 1
GopOTLOM 3i 3MOYMHHICTIO, @ TaKoXK OpPUTAHCBKY, HiMe-
UbKy, dpaHLy3bKy, iTanincebKy, POCINCBKY, KUTaMCbKY,
AnoHcbky (Kan, 1989, p. 17) M HU3KY iHWIKMX MoAaenewn,
a TakoX BapiaHTW pO3B’si3aHHSA MPOGIEM 3MTOYUHHOCTI,
AKi HAsiBHI Y CBITI.

HauioHanbHa KpuMiHOnoriyHa cuctema (Kpumi-
HOMOriYHa Mofenb) € CYKYMHICTI0O eneMeHTiB, Lo
BigoOpaxalTb 0COONMBOCTI Teopii Ta npakTuKu
nonepemxeHHss 1 60poTbOM 3i 3MOYUHHICTIO B OKpe-
Ml KpaiHi, OXOMNIOYN OpUriHamnbHi KOHUENTyanbHi
nigxoan oo npobnemu getepmiHauii 3NMOYMHHOI Mo-
BeAiHKM Ta Ti nonepemKeHHs, crneuianisoBaHe npo-
dinakTMYHe 3aKOHOOABCTBO, a TaKOX CBOEPIAHi
dopmK NpeBeHLi 3104MHIB.

YHiKanbHIiCTb HauioHaNbHUX KPUMIHOMOFYHNX
MoZenen He 3anepeyvye iCHyBaHHsS perioHanbHUX
TEeHOEHUiW i CBITOBUX 3aKOHOMIPHOCTEN PO3BUTKY
Teopii Ta NpakTUkU nonepemkeHHs 1 6opoTbbu 3i
3MOYUHHICTIO. TOMY Ha KPWMIHOMONIYHIN KapTi CBITY,
nopsia 3 HauioHanbHUMM KPUMIHOMOrYHUMMK CUCTe-
MaMu, € perioHanbHi KpUMIHOMOriYHi cucTemun, a
TaKoX CBITOBa CMCTEMa nonepemxeHHs1 1 6opoTbOun
3i 3nouunHHicTio (Luneev, 1993, p. 7).

PeeioHanbHa kpumiHonoziyHa cucmema — uUe
CYKYMHICTb €eneMeHTIB, o BifobpaxatloTb
CMiNbHICTb TeopeTU4HUX niaxoAis, HOPMaTUBHOIO

perynioBaHHA Ta NPaKTUKW NPEeBEHLT 3/T0YMNHIB, LLO
BNacTuBi rpyni Aepxas, po3TalloBaHMX B OKPEMUX
perioHax cBiTy.

Mpuknagamm Taknx cucTtem €
aHrno-aMepukaHcbka, 3axigHoeBponencbka, cXia-
HOEBpPONENCchbKa, colianicTuyHa Ta iHWi perioHanb-
Hi KPUMIHOMOrIYHI cUCTEMM, SKi BMOKPEMIMEHO Ha
nigcrasi pi3HMX KpuTepiiB. PerioHanbHi 0cob6nmBoCTi
NpeBeHLii 3NOYUNHIB ypaxoByloTb Y AIANbHOCTI cne-
LianisoBaHMx KPUMIHOMOrYHMX HayKOBKX YCTaHOB, a
TaKOX perioHanbHMUX MiXKHaApPO4HMX OpraHisain.

[o cneuianizoBaHnx perioHanbHUX HayKOBUX
YCTaHOB HanexaTb, 30KpeMa, iHCTUTYTU, NoB’A3aHi 3
OOH:

— €BpONENCLKNA  IHCTUTYT 3 MONepeaXeHHs
3MOYUHHOCTI Ta 6opoTLOU 3 Helo;

— Asiatcbkuin i [JanekocxigHui iHCTUTYT 3 no-
nepemKeHHs 3NOYUHHOCTI Ta MOBOOXKEHHSA 3 NpaBo-
NnopyLUHMKaMW;

— JlaTMHoamepuKaHCbkUIM IHCTUTYT 3 nonepe-
OXKEHHS1 3MOYUHHOCTI Ta NOBOMXEHHS 3 NpaBonopy-
LWHMKaMW;

— AdOpUKaAHCLKNMIA  IHCTUTYT 3 MNONEepe;KEHHS
3MOYUHHOCTI Ta NOBOMAXEHHS 3 MPaBOMOPYLUHUKAMMN
TOLWO.

PezioHarnbHi mixHapoOHi opeaHiszauii (Slyvenko,
2011, p. 127-128), siki 34iNCHIOIOTE HOPMATUBHE pery-
NIOBaHHA OiSNbHOCTI WOAO0 3anobiraHHA 3noYMHam Ha
TepuTopil AepXXaB-yneHiB, — Le Taki opradisadii, Kk
Papa €sponu, €sponevicebkmun Coto3, CHL, OpraHisa-
uig adppukaHcekoi egHocTi, OpraHisauis «lcnamceka
KOHbepeHLis», YNOBHOBaXeHi NpuiMaTn perioHarnbHi
HOPMaTMBHI aKTW, LU0 BU3HAYalTb 3ararnbHi Hanpsamm
nonepemKeHHs Ta 6opoTbbK 3i 3MOYMHHICTIO, Ti OKpe-
MUMW BUAAMU B KOHKPETHOMY PErioOHi.

Y Mexax TUNOBUX perioHanbHUX KPUMIHOSOMYHUX
CUCTEM MOXYTb (PYHKLIOHYBaTK Tak 3BaHi cybperioHa-
NbHi cucTeMu, WO BigobpaxatoTb ocobnmeocTi Gopo-
TbOW 3i 3MOYMHHICTIO BiJOKPEMIMEHOI rpynu Aepas.
Hanpvknag, Ha nmigrpyHTi  3axigHOEBPOMEWCHKOI
perioHanbHOi KPUMIHOMOrYHOI cucTemmn cdopmyBa-
nacsi ckaHguHaBCbKka cybperioHanbHa KpMMIHOMOriY-
Ha mogernb.

nobasnbHa (ceimosa) KpuMiHomoaidyHa
cucmema — Ue €OHICTb HayKoBMX nigxofis, HOpMa-
TMBHOIO perynoBaHHA Ta NPakTUKW nNpeBeHuil 3Mo-
ynHiB y cBiToBOMy MacwTabi (Vedernikova, 2010,
p. 252-253).

Csimosa KpumiHofo2iYyHa cucmema OXOMMoE
HayKoBO OOI'pYHTOBAHI YsIBMEHHA Npo rnobanbHi
3aKOHOMIPHOCTi 3MOYMHHOCTI, MiKHapOAHO-MpaBoBI
HOPMW MPEBEHTUBHOIO XapaKTepy, a TakoX MpakTu-
YHi 3axogu npoTugii 3rMoyMHam, WO CTaHOBMATb
3arposy BCil CBiTOBIM CMifbHOTI.

HaykoBOlO OCHOBOK CBITOBOI KPUMIHOMOMYHOT
cucTeMn € MikHapodHa KpumiHonoria (Antypenko,
2011) (kpumiHornob6anicTuka), Wo nepegbavae aHanis
CBITOBMX TEHAEHLIA 3MOYMHHOCTI, YMHHUKIB KPUMIHA-
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nbHOI rnobanisauii Ta CBITOBOI CTpaTerii nonepemKeH-
Hs1 1 OOPOTBLOM 3i 3MTOYMHHICTIO.

HopmatueHy 6a3y rnobanbHOi KpMMiHOMNOTYHOI
CUCTEMW YTBOPIOKOTb MOMOXEHHST MiXKHAaPOAHMX KOH-
BeHUin npo 60opoTbOy 3i 3MOYMHHICTIO, WO MalTb
npeBeHTMBHE 3HayeHHdA. EdekTuBHiCTb CBITOBOI
KPUMIHOMOrYHOT CUCTEMU BU3HAYAETHCH CTYMEHEM
cniBpobiTHMLTBA AepxaB i MKHapOAHMX opraHisa-
uin y ranysi saanobiraHHs 3no4nHam.

CsiToBa KpMMIHOMOrYHa cMcTema OOMOBHIOE Ha-
LjoHarnbHi 1 perioHanbHi cuctemu, WO BigoOpaxalTb
BIOMIHHOCTI B TeHAEHUIsX 3MOYMHHOCTI, dhopmax i
MeTogax npoTtugii in, BUOOpi NpiopUTETHMX HaNpsIMIB
KpMMIHanbHOI MOMITUKM B OKPEMUX KpaiHax i perio-
Hax (Kleimenov, 2012, p. 90).

Lle 3ymoBn€e 3akOHOMIpHMM iHTEepec Ao
Cy4YaCHVX TeHAeHLUi PO3BUTKY OCHOBHWUX KPWUMIHO-
NOriYHMX cucTem BIiAMoBIAHO [0 NoTpeb HauioHanb-
HOI Teopii Ta NPaKTUKK, WO Mae Ha MeTi CUHTe3yBa-
TN HaWbinbLl NepcnekTuBHI igel 3i cBiToBOro, perio-
HanbHOro Ta HauioHanbHOro AOCBiAY nonepemkeH-
HS 1 OOpPOTLOW 3i 3NMOYMHHICTHO.

Cy4yacHi KpMMIHOMOrYHI cMCTEMM MOXHa Kna-
cucpikyBaTU Ha Kinbka rpyn, BUKOPUCTOBYKOYM Taki
KpuTepit:

1) coujionoriyHuin (akTop eKoHOMIkM, ifoco-
oii, couianbHOT CTPYKTYpWU i penirii);

2) npaBoBui (MPUHaANEXHICTb A0 NpaBOBOI
CMUCTEeMU MEBHOTrO TUNY);

3) reorpadivHMm (po3TaLlyBaHHSA Ha KapTi CBITY).

3 ormagy Ha 3asHadeHe, Ha KPUMIHOMOFIYHIN
KapTi CBITY MOXHa BMOKpPeMUTU Taki rpynu (Tunu)
OCHOBHWX KPUMIHOMOTMYHUX CUCTEM, WO HagineHi
CXOXMMM O3HaKaMMU:

1) aHrno-amepuKaHcbKa;

2) 3axigHOEBPONENCHKA;

3) cxigHoasiaTcbka;

4) couianicTuyHa;

5) noctcouianicTuyHa.

HaykoBa

HaykoBa HOBM3Ha OTpUMaHWX pe3ynbTaTiB
nonsrae B TOMY, LLUO B CTaTTi BMnepLwe B KOHTEKCTI
HOBITHIX OCArHEHb NPaBOBOI HAYKM HA CUCTEMHOMY

piBHi aHanizy " ysaranbHEeHHs BW3Ha4YeHoO Ta

Taka TMnonoris He € BUYEPHOK, OCKINbKN pi3-
HOMAaHITTS HauioHanbHUX Mogenen 6opoTbbu 3i
3TIOYMHHICTIO HE MOXe OyTu 3BedeHe OO0 AEKiNbKOX
TMni..

Y KOXHIi KpaiHi, 3 ornsagy Ha pisHi obcTaBuHM
(kynbTypHi  Tpaguuii, €KOHOMIYHi MOXNMBOCTI, MOni-
TUYHI pexnmu, NaHiBHa igeonoris), PopMyeTbCa HaLli-
OHarnbHa cucTemMa BMfMBY Ha 3MOYUHHICTb. AHTUKPUY-
MiHamMbHI CUCTEeMM B PI3HUX JAepaBax PisHATbCH,
BOAHOYAC, BOHM MaloTb i CrinbHi pyck, Wo gae 3mory
BMOKpEMIoBaTU cepes HUX NEBHi TUMW.

3a pesynbTatamu BNAUBY Ha 3MOYMHHICTb BU-
3HayaTb ONMTUMarbHi, 3a40BiNbHI M He3aOoBINbHI
cuctemu.

OntumanbHa cuctemMa Haga€e MOXNUBICTb Yy
npakTuui PyNHIBHOIO BNAMBY Ha 3NOYMHHICTb pearni-
3yBaTW BECb aHTUKPMMiHanNbHWUIA NoTeHUian cycninb-
ctBa. Kputepiem 3agoBinbHOi cuctemn € ii 3paT-
HICTb HeWTpanidyBaTu KpMMiHan Ha couianbHO TO-
nepaHTHOMY PiBHi. AKWO aHTUKpUMMiHanbHa cucTe-
Ma He 34aTHa Hi Ha nepLue, Hi Ha apyre, ii BU3HAOTb
He3a[oBiNbHOI0.

3a xapaKkTepom BMfMBY MOXHa BWOKPEMUTU
Taki TUNW HauioHanNbHMUX CUCTEM:

— TPagMUINHO-KYNbTYPHA, Y SKiA NepeBaxatlTb
NOPIBHAHO M’SiKi 3aX04W BMIMBY Ha 3MOYMHHICTb, WO
I'PYHTYIOTbCA Ha 30epeXeHHi M PO3BMTKY 300POBUX
HauioHanbHUX KynbTypHuUX Tpaguuin (LUsenuapis,
AnoHis);

— peniriiHa abo TeoKpaTW4Ha, Yy SAKi OOMiHY-
I0Tb JKOPCTKI 3axogu penirinHOro KOHTPOMIo (Taki
cucTtemMmn (PyHKUIOHYIOTb B iCNaMCbKUX AepXaBax —
Ipani, Cayaiscbkint Apasii);

— igeokpatuyHa, WO nepepbavae KOPCTKUN
ineonoriyHmn Bnnme, Tuck (MiBHiyHa Kopes);

— noniuencska, y Skii ronoBHUM HaMpPsIMOM BU-
3Ha4YeHOo MPUMNNHEHHS 3MOYMHIB | PO3BUTOK NosiLen-
Cbkux cun (Taka cuctema gie, Hanpuknag, y CLUA).

HOBU3Ha

cxapakrepusoBaHo TeHaeHL,ii pPO3BUTKY i
TpaHcdpopmalii B yMOBax CbOrOAEHHS CBIiTOBMX
KPUMIHOMOTYHNX CUCTEM 3anobiraHHs 3noYmMHam.

BucHoBku

Hawin couianbHin cuctemi Gpakye igeonoriyHol
CKNaZoBOI, yBary akUeHTOBaHO Ha NOMiLenCcbKux 3a-
xopax. OfHieto 3 akTyanbHWX 3acaj yOOCKOHarneHHs
aHTUKPVMMiHaMNbHOI NPaKTVKM B YKpaiHi € rapmMoHisauis
CUCTEMM BMNIMBY Ha 3MOYUHHICTb BignNoBiAHO OO NO3u-
TMBHOIO BITYM3HAHOIO 1 iIHO3EMHOro JOCBIaY.

HuHi noctana HeoOXigHICTb BW3HAYMTU MicLe
YKPAIHCbKOI CUCTEMM MONepem;KeHHs1 M OopoTbOM 3i
3MOYMHHICTIO Ha KPUMIHOMONIYHIA KapTi cBiTy. Ha
Halle MepekoHaHHs, yKpaiHCbka cucTema nonepe-
KEHHSA Ta 6OpOTLOM 3i 3NOYMHHICTIO HANEXNTb OO0

0co6nMBOro NocTcoLianicCTUYHOro TUMY KPUMIHOIO-
r4YHOI CMCTEMWN, eNNIEMEHTU N O3HAKM AKOI BUMararTb
nornMbneHoro BUBYEHHSI Ta OOI'PYHTYBaHHS.

lapMoOHiiHa cucTemMa Ma€ BUKOHYBaTU HU3KY
3aBaaHb:

— MOAOMaHHA B JNIOOEN MparHEeHHS BYUHSATK
3MN0YUNHMY;

— no3baBneHHs MOXXINMBOCTI
MOTUBW 3ITOMMHHOI NOBEIHKY;

— MPUNUHEHHS 3MTOYMHIB Ha pPaHHIN cTagii.

peanizyBaTu

10
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Haiibinbw nepcnekTMBHMM HanpsMoOM BMAMBY | CTaAHOBUTb CYKYMHICTb €NIEMEHTIB, WO BigoOpaxa-
Ha 3MNOYMHHICTb Mae OyTm came noJonaHHA | 0Tb 0COBNMBOCTI TEOPIi Ta NPaKTMKM NonepesKeHHs
MpParHeHHA BYMHATU 3N0o4MHKM. OCHOBOK ULbOro | Ta GOpOTbOM 3i 3MOYMHHICTIO B OKpPEMil KpaiHi,
BMNAMBY Mae ByTn He ifeonoriyHnin TUCK, a 3abe3ne- | cepea SKUX OpuriHanbHi KOHUEeNTyanbHi nigxoam Ao
YeHHs1 3aJ0BOSIEHOCTI MoAen, pO3BUTOK MNO3UTUBHMX | Npobnemu aetepmiHauii 3MOYMHHOT NoBediHkM Ta 1l
HaLioHanbHUX TpaauLin. nonepeXeHHs, cneuianizoBaHe npoginakTuyHe

Hoceig 60poTbbM 3i 3NOYMHHICTIO B KOXHIi Kpa- | 3aKOHOAABCTBO, @ TAKOX CBOEPIAHI (hOpMU MpeBEH-
THi yHiKanbHWI | MOXe ByTn CBOEPIAHOK MOAENMHo LT 3MOYnHiIB.
OnNs HauioHanbHOI KPUMMIHOMOMYHOI CUCTEMM, siKa
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World Criminological Crime Prevention System

The purpose of the article is the analysis of criminological systems on the criminological map of the world, which
reflect the features of the state of crime, ideas about its causes and ways of neutralization in different countries and
regions. The systematic approach in the use of criminological model of comparative law of legal systems in the field of
crime prevention is revealed. The problem issues of criminological globalization, in particular, criminological practice with
application of criminological legislation are highlighted. The attempt is made to form a reliable methodological base
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necessary for determining the regularities of criminal and criminological policy in the modern world. Covered issues of
crime criminals, in particular, criminological practice with the use of criminological legislation. An attempt was made to
form a reliable methodological base necessary for determining the laws of criminal and criminological policy in the
modern world. Currently, there is a need to determine the place of the Ukrainian system of preventing and combating
crime on the criminological map of the world. In our opinion, the Ukrainian system of warning and combating crime
belongs to a special postsocialist type of criminological system, the elements and signs of which require in-depth study
and justification. The most promising area of impact on crime should be the elimination of the desire to commit crimes.
The basis of this influence should not be ideological pressure, but ensuring the satisfaction of people, the development of
positive national traditions. Conclusions. At present, there is a need to determine the place of the Ukrainian system for
the prevention and fight against crime on the criminological map of the world. In our view, the Ukrainian system for the
prevention and combating of crime refers to a special post-socialist type of criminological system whose elements and
features require in-depth study and substantiation. The most promising direction of the impact on crime should be —
eliminating the desire to commit crimes. The basis of this influence should be not ideological pressure, but ensuring
people’s satisfaction, development of positive national traditions. The experience of combating crime in each country is
unigue and can serve as a kind of model for the national criminological system, which is a set of elements that reflect the
peculiarities of the theory and practice of crime prevention and control in a particular country, including the original
conceptual approaches to the problem of determination of criminal behavior and its prevention, specialized preventive
legislation, as well as peculiar forms of crime prevention.

Keywords: system approach; comparative law; legal systems; criminological systems; criminological legislation;
criminological practice; criminological model; criminological map of the world; criminological globalization.
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lNMoHATTA Ta NnpaBoBe perynioBaHHA BUKOPUCTAHHA cneuliarbHUX 3HaHb,
YMiHb | HABMYOK Y KpUMiHaNbHOMY NpPoOBaKeHHi

Mema cmammi — 3anporioHo8y8amu wiisixu po38’si3aHHsi npobrem npasoso2o pezyriteaHHs 8UKOPUCMAaHHS
crieujanbHUX 3HaHb, YMiHb | HaBUYOK y KpuMiHanbHOMYy rnposadxeHHi. Memodonozis. MemodonoaiyHul
iHcmpymeHmapili obpaHo 3 ypaxysaHHAM rocmasrneHoi memu, crneyudgiku ob’ekma ma npedmema OOCIOXKEHHS.
Bu3sHayanbHUM € 3a2anbHull Oianekmuy4Hull Memod HayKo8020 Mi3HaHHSl pearlbHUX 68U, a MaKoX iXHIX 38’A3Kie i3
npakmuy4Hor OisinbHicmio opaaHie docy008020 po3ciidysaHHs ma cydy. 3-nomix creyianbHUX Memoodig O0CIIOKEHHS
suKopucmaHo maki: Memod cucmeMHO20 aHani3y (3acmocoeaHuli Onsi OOCriOXeHHs [pasosux HOPM, WO
peanameHmMymp 8UKOPUCMAHHS crieyianbHUuX 3HaHb Yy KpUMIHarIbHOMY Mpoe8adXeHHi, a makox Haykosux Oxepers);
CUCMEMHO-CMPYKmMypHUl — Orii cmaHo8rieHHs1 3micmy QocidxysaHux Kkamezopili i npasosux s8ull, ¢hopMy8aHHs
rOHSAAMIUHO-Kame20piliHo20 arnapamy; o2iko-ropuduyHul (abo doemamuydHull) — y npouyeci po3pobrieHHs MOHSAMIUHO20
anapamy ma HayKosuX [10J/I0XKEeHb;, MOOeso8aHHsI — Onsi  ¢hOpMYIlIlo8aHHS KOHCMPYKUIU pasosux HOpM, WO
ycmaHo8mo8amumMymsb 8UKOPUCMAaHHS crieyiaibHUX 3HaHb y KpuMiHaribHOMYy rposadxeHHi. Haykoea Hoeu3Ha ronsizae
8 yOOCKOHasNeHHi meopemuyHo20 PO3YMIHHS 3MiCmy 8UKOpuCmaHHs creuianbHUX 3HaHb, YMiHb | HaBUYOK Y
KpUMIiHaIbHOMY rpogadXeHHi; 06rpyHmyeaHHi ouinbHOCMIi 8UKOPUCMaHHS MepMiHa «creyiasibHi KOMIemeHmMHocmi» 8
topuUOUYHIt Hayui ma npasomeopHil fnpakmuyi; 8HeCeHHI Npono3uuyit wo0o cucmeMHUx 3MiH i 00no8HeHb 00 YUHHO20
KTIK YkpaiHu 8 yacmuHi 8UKopucmaHHs «creuianbHUX KomrnemeHmHocmeli». BucHoeku. TepMmiH «crieyiasibHi 3HaHHS»,
Akut yxumo 8 4uHHoMmy KFIK YkpaiHu, nompibHO 3amiHumu Ha «creuianbHi KomremeHmHocmi». CreujanbHi
KOMMemeHmHOCmi € CYKYrHICm0 MpogeciliHuUX 3HaHb, YMiHb i HaBUYOK, HEeOOXiOHUX Orf UPIWEHHSI KOHKPemHuX
numaHb y Mexax KpUMiHarbHOo20 rnposadxeHHs1 ocobam, siki 3asnydeHi Onisi yb020 Ha rnidcmasax, 8CMaHOo8/IeHUX
KpUMIHanIbHUM fpouecyarnibHUM 3aKoHOM. BukopucmaHHs crieyianbHux kKomrnemeHmHocmel y KpuMiHanbHoOMY
nposadxeHHi dughepeHujioroms 3anexHo 8id cmamycy ix cyb’ekma (Hocisi) Ha make, wo 30ilicHIoe ekcriepm, | make, uo
3diticHioe cneujanicm. Ocobnusumu (OKpeMo 6cmaHO8/IeHUMU 3aKOHOM) eudamu crieyianicmie crnid esaxamu
nepeknadaya (cypdonepeknadaya), nedazoea, rcuxonoea, nikaps. Okpemo cnid ecmaHosumu ixHi QyHKUi ma ocobnu-
8ocmi rnogHogaxkeHb. Kpim moeo, y KpuMiHarbHOMY npouecyanbHOMy 3aKOHi MoOmMpIibHO YimKo epeayreamu rnpoyecya-
NibHUU nopsidoK 3arnyqeHHs crnieujanicma 00 8UKOHaHHSI 3a80aHb KpUMiHanbHO20 rpogadeHHs . [1onoxeHHs1 ybo2o 3a-
KOHY, sIKi nepedbayaromp 3arny4eHHs1 crieuianicma 00 rnegHux npouecyasnbHux 0ili, io2o y4acmb y Hux abo (oeo npucy-
mHicmb nid Yac ix npoeedeHHs1 (6e3 4imKo20 OKpecrieHHsI 3agdaHb), OOUiNbHO KOHKpemu3ysamu, cchopmMyrosasuiu
maki 3a80aHHs.

Knto4yoBi cnoBa: crneuianbHi 3HaHHS; YMiHHSA; HAaBWYKW; crielianbHi KOMNETEHTHOCTI; KpUMiHanbHe NPOBaKEHHS;
cneuianicT; ekcnepr.

BeTtyn

BukopucTaHHs cneuianbHMX 3HaHb, YMiHb i Ha- | akTMBHO [JOCHiAXYyTb $K BiT4M3HsAHI  (Kohutych,
BWYOK ON151 BUKOHAHHS 3aBOaHb KPMMiHanNbHOro npo- 2015; Kochura, 2017; Yaremchuk, 2017;
BaXeHHs1 € 00’eKTMBHO 3yMOBIeHo HeobxigHicTio | Shcherbakovskyi, 2018; Pyrih, & Shynkarenko,
Ta Mae JdaBHK icTopito. Y cyyacHux ymoBax 6e3 | 2018), tak n iHo3emHi (Matejic, 2015; Gottschalk,
BiAMOBIOHUX KOMMNETEHTHOCTEN Yy pi3HMX cdpepax | 2016; Steiner-Dillon, 2017; Guerrini, Robinson,
NOACBKOI  AiSNbHOCTI, Hayku, TexHikn, mMucTeuTsa Petersen, & McGuire, 2018; Gvozdeva, Shapiro, &
npo edeKTUBHICTbL po3crnigyBaHHs 3noudnHiB (aki | Yujaninova, 2018; Mapes, Stoel, Poot, Vergeer, &
nocsAralTb Ha CyCninbHi BIQHOCUMHU B Pi3HNX cdepax Huyck, 2019) BueHi. locniaHuku He MaloTb €AMHOIO
XUTTEQIANBHOCTI  MIOAMHM) Ta HaneXHWn 3axucT | nigxody QA0 TPakTyBaHHA CYTHOCTI 3a3HayeHux
nigo3poBaHuX, OOBMHYBA4YeHMX Y KpMMiHAnbHOMY | 3HaHb, YMiHb i HaBu4yoK. Lle cyTTeBO YycknagHoe
npoleci He MoXxe NTucs. pPO3pOBEHHS HaMNEeXHOro HaykoBOro MiArpyHTs Ans

BogHovyac 3akoHofaBya pernameHTauisi BUKOpU- | BU3HAYEHHS 3MICTY M ONTMManbHOI hOpMK npaBo-
CTaHHA crneujanbHUX 3HaHb, YMiHb | HABUYOK € HEeOO- | BOrO PEryroBaHHA iX BMKOPUCTAHHSA B KpUMiHanb-
CTaTHbO JOCKOHAIIO Ta CMPUYMHSAE HEBM3HAYEHICTb B | HOMY NpoOBampKeHHi. AgxXe 4iTke BU3HAYEeHHS CYyTHO-
OKpPEMUX CUTyaUisiX KPUMIHANbHOTO MPOBaKEHHS, | CTi cneuianbHMX 3HaHb, YMiHb | HABMYOK (Y KOHTEKCTI
BMKINMKaKOUM CryLUHY KPUTUKY HaYKOBLIB i MPaKTUKIB. KPMMiHanbHOro Npouecy) € OOHUM 3 TOMOBHUX YUH-

Mpobnemn BMKOPUCTAHHS crelianbHUX 3HaHb, HUKIB HaneXHOro 3aKkoHO4AaBYOro YHOPMYBaHHA iX
YMiHb | HABMYOK 3 METOK BUKOHaHHSA 3aBAaHb KPU- | BUKOPUCTAHHS ANS BUKOHAHHA 3aBAaHb KpUMiHanb-
MiHanbHOrO  MPOBAXKEHHA  OCTaHHIMW  poKamMu | HOro NPOBAKEHHS.

© lpiboe M. J1., 2019
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MeTa i 3aBOaHHA gocnimaXeHHs

MeToto pocnigxXeHHs € po3pobreHHa Teope-
TWYHOIO NiArPYHTA ANsi BAOCKOHANEHHSA MpaBoOBOro
peryrnioBaHHs BUKOPWUCTaHHS  CrewujianbHUX  3HaHb,
YMiHb | HABWUYOK Y KPUMIHarbHOMY NPOBaMKEHHI.

Ona pocarHeHHA uiei meTn 6yno copmynbo-
BaHO Taki 3aBAaHHS:

—Ha nigctasi aHanidy pesynbTaTiB OCTaHHIX
TeopeTU4HUX AoCnigKeHb, HOPM 3akOHO4AaBCTBA Ta
NPaKTUYHOI AIANbHOCTI CYO’eKTiB  KpMMiHaNbHOro
npouecy BM3HAYUTWM MOHATTSA cheuianbHUX 3HaHb,

YMiHb i HABMYOK, L0 BUKOPUCTOBYIOTb Y KPUMiHaAmb-
HOMY MPOBaXXEHHI;

— OKpecnuTn oNTUMarbHi 3acobu YHOPMYBaHHS
NOHATTA Ta 3MICTY cheuianbHUX 3HaHb, YMiHb i Ha-
BMYOK, LLO BUKOPUCTOBYIOTb Y KPUMIHANeHOMY Mnpo-
BaXKEHHI;

— 3anporoHyBaT CUCTEMY 3MiH i JOMOBHEHb A0
KIMK YkpaiHn 3 MeTo BOOCKOHANeHHs MpaBoBOro
perymnoBaHHs  BUKOPWCTaHHSI  crielianbHUX — 3HaHb,
YMiHb | HABMYOK Y KpMMiHaNbHOMY MPOBaMKEHHI.

Buknag ocHoBHOro martepiany

MigrpyHTaM ans  po3pobreHHs  KOHKPETHWX
LUMAXIB YOOCKOHANEHHS 3aKOHOAaBYOi perrnamMmeHTa-
Uil BAKOPUCTaHHS cneujianbHUX 3HaHb, yMiHb i HaBU-
YOK Y KpuUMiHanNbHOMY NPOBaKEHHI € npaBUibHE
TEopeTUYHE PO3YMIHHA W OAHO3HA4YHE opUanYHE
BM3HAYEHHS BIiONOBIOHMX MOHATb. Y 3B'A3KY 3 BU-
KnageHum pocnigHuknM uiei npobnemu ogHocTanHO
OKPECNIOTb SK Hefonik Te, WO 3akoHOA4aBELb He
nogae B KIK YkpaiHu Bu3HA4eHHA cneujianbHUX
3HaHb. Y4YeHi MpPOMOHYKTb BNacHi OpMynioBaHHS
LbOro MOHATTS.

Tak, 2015 poky . I. Korytud goxoguts BUCHOB-
Ky, LLO HannoBHiwe Bigobpaxkae CyTHICTb cneuianb-
HUX 3HaHb Take BU3HAYEeHHs: cneuianbHi 3HaHHA —
Lue Taka CYKYMHiCTb NpodecinHUX 3HaHb, HABUYOK i
BMiHb, Ka OTpUMaHa BHaCnigoK creuianbHOT OCBITK
Ta/abo goceigy poboTu, Bignosigae cy4acHomy pos-
BUTKY MEBHOI ranysi npaBO3acTOCYBaHHSA, Hayku,
TexHikM, MucteutTBa abo pemecna, € OOCTaTHbOM
ONsl NpOBeAeHHs BigNoBigHUMKU cyb’ekTamn Komrne-
TEHTHOro (KBaniikoBaHOro) BUPILLEHHS MUTaHb, SAKi
LikaBnaTb CMiACTBO YM Cyd B KOHKPETHOMY npoBa-
DkeHHi (cnpasi) (Kohutych, 2015).

CneujanbHi 3HaHHs, Ha gymky O. O. Kouvypu, —
Lue npodecinHi 3HaHHA W YMIHHSA B ranysi Hayku,
TEeXHiKM, MUCTELTBA, pemMecna ToLlo, HeobXigHi ans
BUPILLIEHHA NUTaHb, SKi BUHUKAKOTb Y npoueci Jocy-
J0BOro poscnigyBaHHA KpUMiHaNbHUX NPOBaXeHb i
po3rnsaay maTepianis y cyai (Kochura, 2017).

MpeseHTylouM pesynbTaTh BriacHOro Aocrii-
OxeHHs1, €. O. [laHiv TpakTye NOHATTS cnewianbHUx
3HaHb, WO BUKOPUCTOBYHOTb Mig 4Yac NPOBEAEHHS
Cnigyoro eKkcnepuMEHTY, K 3HaHHS | HaBWYKM iX
3aCTOCYyBaHHSA B MEBHIN ranysi Haykn, TeXHiku, Muc-
TeuTBa, peMecna, Lo OTpUMaHi B npoueci haxoBoi
nigrotoBkM Ta MpodpecinHoi AianbHOCTI ocobamu,
SAKMX 3anyyalTb O KPUMiIHANbHOrO MPOBaKEHHS
BiONOBIAHO [0 HOPM KPMMiHamNbHOro npoLecyarnbHo-
ro 3akoHOAaBCTBA 3 METOH [OOCSArHEHHA 3aBAaHb
cnigyoi (posLwykoBol) Aii — cnig4yoro ekcnepumMeHTy
(Danich, 2018).

Yci ui gediHiuii MOXHa BU3HATU TakUMu, WO B
neBHOMY CTyneHi 06’eKTUBHO BigoGpaXKatoTb MNOHAT-
TA cheuianbHUX 3HaHb. IX 0B’€AHYE MNOPYLUEHHS
NOrikK, sIke nonsarae y BigHECEeHHi 0O 3MIiCTy KaTero-
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pii «3HaHHS» iHLWKMX, BiOMIHHMX Big Hel, kaTeropin —
KYMIHHS» Ta «HaBWUYKM». Takui Nigxia npuTaMmaHHun
SK AN BU3HA4YeHb cneuianbHMX 3HaHb, WO Mpono-
HYIOTb CyYacHi AOCRigHMKKW, Tak i Onsi BU3HAYEHb,
chopmynboBaHUX Yy Mpausax TUX MonepeaHukie, Ha
BUCHOBKWN SIKMX BOHW CMIMPaOTbCA.

I3 uboro npueogy M. I'. LLlepbakoBcbknii cnyLu-
HO 3ayBaxye, WO 00 NOHATTS «crneuianbHi 3HaHHS»
HeJoUINbHO A0AaBaTU «YMIHHA N HaBUYKUY, ampKe
ue cyrnepeyuTb NPUAHATMM Yy negaroriui Ta ncuxo-
norii nonoxeHHam (Shcherbakovskyi, 2018).

BogHoyac y KpuMiHanbHOMY MPOBaKEHHI
cnpasai Yacto nocrae notpeba He nuvwe B cneuja-
NbHUX TEOPETUYHUX 3HAHHSX, @ W Y NPaAKTUYHUX
HaBu4kax (YMiHHAX) iX BUKOpPUCTaHHA. [Insa Toro abu
NpoBecTW PO3TUH Tpyna 3 METOK BCTAHOBIEHHS
NPUYNHN CMEPTi, HeQOCTaTHbO BIAMOBIOHUX 3HaHb,
NoTPiOHI BMiHHS Ta HaBWYKW. TOMYy O3HA4eHi kaTe-
ropii noTpibHO po3mMexoByBaTW, Hanpuknag, 3ako-
Hogaeelb 3a3HaumB Yy 4. 1 cT1. 71 KIMK YkpaiHu, wo
crneuianictoM y KpuMiHanbHOMY MpoOBafKeHHi €
ocoba, sika Bonogie crneuianbHUMWU 3HAHHAMU Ta
Hasu4YKkaMu 3aCTOCYBaHHSI TEXHiYHMX abo iHLKMX
3acobiB i MOXXe HagaBaTy KOHCyMbTauii nig vYac go-
CyOOBOro po3chnigyBaHHA W CyOOBOro po3rnsgy 3
nUTaHb, WO MNOTPebyTb BiANOBIOHUX creuianbHUX
3HaHb i Hasuyok. Llonpasaa, B iHWWMX HOPMax Lboro
Kogekcy, siki noB’s3aHi i3 3acTocyBaHHAM cheianb-
HUX 3HaHb, YMiHb i HaBM4YOK (cneuianictom abo ekc-
nepToM), HeBUNPaBAaHO BUKOPUCTAHO NULLE TEPMIH
«cneuianbHi 3HaHHA».

Y HayKOBIW i HaBYarbHin nitepaTtypi i3 NCMXONo-
rii Ta neparorikm KaTeropii «3HaHHsSI», «KYMiHHSA» Ta
KHaBWYKM» 3aBXOM YITKO PO3MEXKOBYHTb. 3HaHHSA
30ebinbworo TrnymadaTb SIK  3aCBOEHY  JIOAMHOMO
iHdopmauito, wo moxe 6yTn 3a notpebu BigTBOpE-
Ha. [Nonpu neBHi po36iXXHOCTI B TIyMayeHHi TEPMiHIB
KYMIHHS» | «<HaBUYKW», NepeBaxae nosuid, 3rigHo 3
SIKOK HaBWYKNM — LI aBTOMATM30BaHi KOMMOHEHTU
AisnbHOCTI, ski chopMyBanucs B npoueci baratopa-
30BOro NMOBTOPEHHS i HE BUMaratTb CBiJOMOIro KOH-
TPOMto. YMiHHS X hOpMYIOTLCA Ha NiAcTaBi HAsABHUX
3HaHb | BUABMSAOTLCA TiNbKM Y CBIAOMIN AisNbHOCTI,
BOHM € 3aCBOEHNUMU cnocobamu AisinbHOCTI, SKi BU-
MaratoTb CaMOKOHTPOS0 3a BUKOHAHHAM
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(Kaniuk, 2011). YMiT1 — Uue 3aiicHioBaTU NEBHY Aito,
BMKOHYBaTW 1i pO3YMHO, CBIQOMO, a BMiHHS — Te, WO
3abe3nevye pe3ynbTaTUBHICTb L€l 4ii B HOBMX YMO-
Bax. PiBeHb C(POPMOBAHOCTI HaBMYKM BU3HAYalOTb
aBTomaTtmamoM fii abo cuctemu div, piBeHb YMiHHSA —
piBHEM Yy4yacTi Y BMKOHAHHI AiN iHTenekTyanbHoi
chepun ocobu (Kaplinskyi, 2015).

Cnig Bu3HaTK, WO BXMBaHHA B HopMax KIK
YKpaiHM TepMmiHa «cneuianbHi 3HaHHA, BMiHHA Ta
HaBWYKM» NpuU3BeLe A0 YCKNagHEHHs 4K ix inono-
MYHOT KOHCTPYKLiT, TaK i CAPUMAHATTS BignoBigHUX
nosfioxxeHb. TOMY HeAoUiNbHO hOpMYIIOBaTK OKPEMI
BM3HAYEHHS crneuianbHUX 3HaHb, cnelianbHUX yMiHb
i cneuianbHUX HABUYOK.

[na KOMMMAEKCHOro TryMayeHHs 3HaHb, YMiHb i
HaBMYOK 4aCTO BUKOPUCTOBYHOTb KaTeropito «Kommne-
TeHTHiCTb» (Aizenbart, 2017; Chekan, Barna, &
Ivanova, 2017; Perehonchuk, 2016; Tatarnikova,
2016). Y Teopii i npakTuUi NCUXonorii Ta neaarorikv
il BU3HA4yalTb SK NOEAHAHHA 3HaHb, YMiHb i HaBU-
YOK, WO HagawTb MOXNUBICTb  €dEeKTUBHO
po3B’si3yBaTU MEBHI Npobnemu M BUKOHYyBaTK 3a-
BOAHHSA B KOHKPETHOMY BUWAiI OisNbHOCTI; SK iHTerpa-
NbHY SKICTb OCOBWUCTOCTi, WO BUABNSAETbLCA B i
3aranbHin 30aTHOCTI Ta FOTOBHOCTI A0 AiANIbHOCTI,
sika IPYHTYETbCS HA 3HAHHAX | AOCBIAi, Wo HabyTi B
NpoLeCi HaBYaHHA Ta couianisaii Ta opieHToBaHi Ha
CaMOCTIHY W YCNilWHY y4acTb Y LOiANbHOCTI; SK KOM-
MIeKCHy XapakTepucTuky ocobucTocTi, sika BOUpae B
cebe pe3ynbTaT NonepeaHbOoro MCUXiYHOrO PO3BUTKY
(3HaHHA, YMiHHSl, HaBWYKK, KpEeaTWBHICTb, iHiLiaTUB-
HICTb, CaMOCTIlNHICTb, CAMOOLiiHKa, CAMOKOHTPOIb).

HWHI NOHATTA KOMMNETEHTHOCTI YHOPMOBAHO Ha
piBHI 3akoHy YkpaiHu «[1po BULLY OCBITY» (Ans uinen
LbOro 3akoHy) v BU3HAYeHO SK AUHAMIYHY KOMOiHaLlito
3HaHb, YMiHb i MPaKTUYHUX HaBWUYOK, cnocobiB Muc-
NeHHs, NpodecCinHMX, CBITOMSAAHUX Ta rpomMagsaHCh-
KUX pUC, MOpanbHO-€TUYHUX LIHHOCTEN, dKa BU3Ha4ae
30aTHICTb OCOOM YCMILLHO 34ilCHI0BaTU MPOECINHY
Ta noganbluy HaB4YarnbHy AISNbHICTL | € pe3ynbTaTtom
HaBYaHHS Ha NEBHOMY PiBHi BULLLOT OCBITW.

3 ornsgy Ha BUKNageHe, BBaXKAaEMO MOXIMBUM Y
Hopmax KIK Ykpainn (y BMnagkax, konmm OgHOYacHO
NOTPIOHO BKasaTW Ha creuianbHi 3HaHHS,, YMIHHSA 1
HaBWYKM) BUKOPUCTOBYBATM TEPMiH  «cnewiarnbHi
KOMMNETEHTHOCTi», HaJalun MoMy BiANoBigHE BU3Ha-
YeHHd. Taky gediHiuito cnig dopmMynoBat 3 ypaxy-
BaHHAM YCiX nepesar i HeJonikiB BU3HAYeHb, Lo 3a-
NPOMNOHOBaHI HAYKOBLAIMW NS crevljianbHUX 3HaHb.

Maitke BCi OOCTIAHVKM TPaKTYOTb TaKi 3HAHHS SK
npodecinHi. BiNbLWICTb i3 HUX aKUEHTYIOTb Ha Hanex-
HOCTi UMX 3HaHb 4O MEBHOI ranysi Hayku, TEXHIKW, MUC-
TeuTea, pemecna. 3 ornagy Ha Te, WO B 3aKOHOAaB-
YMX | Mig3aKOHHMX akTax YKpaiHW MIiCTATbCS BMMOIU
LWOAO BONMOAIHHA dhaxiBuaMu (npodpecioHanamm) y
BiAMNOBIAHUX ranyssx 3HaHHAMU 3 HayKW, TEXHIKW, MUC-
TeuTBa, pemecna, penirii, eKOHOMIKN, MeOuUUVHN, ne-
PEKOHaHI, Lo Len eneMeHT HedoLuibHO BKIIYaTh o
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BM3HAYEHHS — OOCTaTHbO 3ayBaXkWTW, LWIO 3HAHHA €
npodecintHumm.

Jinvwe B opHOMY 3 npoaHanisoBaHVX BuLLE
BM3HaYeHb cneLianbHux 3HaHb (Danich, 2018) akuen-
TOBAHO Ha HOCISX Takux 3HaHb. Lle ocobu, sakux 3any-
YalTb OO0 KPUMIHANBHOIO MPOBaMKEHHS BIOMOBIAHO
00 HOPM KpVMIHanbHOro npoLecyansHoro 3akoHoaaB-
ctBa. Omke, ue MoxyTb ByTn ekcnept, cneuianict
(oB’ekTi 3any4veHHs1), He MOXYTb — CRigYMi (OeTek-
TUB), NPOKYPOP, 3aXUCHUK (CyO’€KTN 3arydeHHs).

BogHouac y Hayui 06CTOHTE AYMKY, WO Crid-
ynin (OETEKTMB), MPOKYPOP, 3aXUCHUK Y KPUMIHANbHOMY
NPOBaPKEHHI TaKOX MOCMYroBYKTLCA CreLianbHUMm
3HaHHSAMM, WO HabyTi HMMKM B NpOLECi OCBITM 3a
daxom i 3000yTTA npakTM4HOro goceigy poboTn
(30okpema, ue KpMMiHanICTUYHI Ta KpUANYHI 3HaHHS).

I3 uboro mpueogy M. B. CanteBcbkuin 3ayBa-
XKYBaB, WO 3HAHHSA, YMiHHS, HaBWYKMK, SIKi BUKOPUC-
TOBYIOTb y Oyab-Aki ranysi Nogcbkol AiSnbHOCTI,
OTPUMaHi B MpoLeci cneuianbHOi OCBITU, JOCBIAY
NPaKTUYHOI AiSANbHOCTI, HE MOXHa HasuMBaTK crneui-
anbHUMK ON1s ocobu, ka HAMMK BONOAIE, OCKINbKK X
BUKOPUCTaAHHA nepenbadeHe i npodecinHumMm
oboB’siskamu. BoHM € cneuianbHUMW Tinbku Ans
TOro, Yy KOro iHwa npodecia. Takum YMHOM, 3HAHHS
€ crneuianbHUMU TiNbKX WOO0 iHWWX 3HaHb, BigMiH-
HuX 3a 3mictom (Saltevskyi, 2008). OTxe, daxosi
3HAHHA Cnigyoro, MpPOKypopa, 3axMCHWKA, SKAMU
BOHUW MOCNYroBylOTbCA Mif Yac KpUMiHanbHOro npo-
BaPKEHHs1, HE MOXYTb OYTM BU3HaHI cnevuiansHUMu
(AKWo naeTbCca Npo KpuMiHambHe MNpPOBagKEeHHS).
Came Takmi nigxig 3acTocoBye 3akoHOAaBeLb Y
ynHHomy KIK Ykpainu: cneuiansHyMn BiH HasuBae
nuwe 3HaHHA ekcnepTta Ta cneuianicta. He mMoxHa
3anepeuysaTu TOro, WO cnigyunin (0eTeKkTMB), NPOKYy-
pop, 3axMCHUK BOSIOAIIOTb MNPOMECINHUMMN 3HAHHS-
MKW, $Ki BUKOPUCTOBYIOTb MNig 4ac [JOCyAoBOro
cnigcTea Ta CyAoBOro po3rnsaay.

Y 3B’A3Ky 3 BMKMNageHUM AOUiNbHO PO3MEXOBY-
BaTU 3HaHHs!, O BUKOPUCTOBYIOTb Y KPUMIHANbHOMY
npoBamkeHHi, Sk 3anpornoHyBaB B. B. KOcynos.
3okpema, BiH OudepeHuiloBaB Taki 3HaHHS Ha ABi
rpynu — cneuianbHi Ta KpUMIHaNICTUYHI. YyeHuin 3a-
3Hayae, WO B  KpMMiHAnNbHOMY,  UMBINIbHOMY,
afMiHICTpaTUBHOMY, FOCNOAAPCLKOMY CYLOYMHCTBAX
cneujianbHMMN 3HaHHAMW cnig BBaXKaTW MNPOECINHI
3HaHHSA 0cCib, AKi 3any4yeHi B yCTaHOBIIEHOMY 3aKOHO-
OaBCTBOM MOPSAKY Onsi MPOBEAEHHST eKkcrnepTusm abo
AocnigkeHHst 00’ekTiB, sIBULL, i NpoLeciB, WO MalTb
3HAYEHHS A1 NPaBUIBHOIO BUPILLEHHST CNPaBMW.

KpumiHanicTuyHi X 3HaHHA (y BY3bKOMY 3Ha-
YEHHI) € CYKYMHICTIO BiJOMOCTEN 3 KpUMIHANICTUKKN 1
iHWKMX creuianbHUX HPUANYHUX AUCUMARIH, WO
HabyTa nig Yac HaB4aHHs Ta NpodeciiHOI AiSnbHO-
CTi cnigymmmn, Npokypopamu, cyaasMn, 3axMcHUKa-
Mu (agBokatamu) (Yusupov, 2018).

Y HaykoBi niTepaTypi cneuianbHi 3HaHHS B
KpUMiHaNbHOMY NPOBaXXeHHi BU3HA4YaloTb SIK He3a-
ranbHOAOCTYMNHI Ta HesaranbHoBiAOMI. I3 uboro
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npusogy |. |. Korytny 3ayBaxye, WO Taki xapakte-
PUCTMKM cneuianbHUX 3HaHb Y KpUMiHanbHOMY
NpoBaPKEHHI cynepeyaTb OCHOBHMM MpUHLUMNAM
iHdbopMauiiHUX BIOHOCUH CTOCOBHO BIOKPWUTOCTI 1
AOCTYNHOCTI iHdopmauii (4. 1 ¢T. 2 3akoHy YkpaiHu
«Mpo iHdopmauito») (Kohutych, 2015).

Mo3nuis HaykoBUS € LIiNIKOM CIYLIHOK B YacTu-
Hi BXWBaAHHA TepMiHa «He3aranbHOAOCTYMHi». Llen
TEPMiH MOXXHa TNyMa4uTU Tak, WO creujianbHi 3HaH-
HA B KpPMMiHaANbHOMY MNPOBaKEHHI HanexaTtb 4O
KaTeropii BigoMoCTell 3 OOMEXEeHMM AOCTYMNoOM i
CTaHOBNATb OepXaBHY, KOMEpLiHYy, adBOKaTCbKy,
HoTapianbHy, NMiKapCbKy N iHLWY OXOPOHIOBaHy 3aKo-
HOM TaEMHULIIO.

3acTocyBaHHS X TepMiHa «He3ararbHOBIAOMI»
BKa3ye Ha creujianbHi 3HaHHA sIK Ha Taki, Lo He MatoTb
MaCOBOr0 MOLUMPEHHA Ta SKUMK Bomnodie obmexeHe
korno cpaxisuiB. BogHoyac Taki 3HaHHA € 3aranbHOLO-
cTynHuMun. OBOMOAITM HYMM MOXHA LUMSIXOM OTpU-
MaHHS BignOBIOHOI OCBITW, MPOXOMKEHHS crevjianbHoi
NiAroToBKM, NiABULLIEHHSA KypciB KBanidikauil,
CaMOOCBITW, HAYKOBOI LisANTbHOCTI, 4OCBIAY NPaKTUYHOI
poboTn 3a cneujanbHicTio. lNpoTe BU3Ha4aThM Le B
Aedinilii HeobOB'AI3KOBO, AOCTATHLO 3ayBaXKWUTK, LLIO
Ui 3HaHHA € npodpecinHumm (i came TOMy He MaroTb
MaCcOBOIO MOLLUMPEHHS).

Otxe, y KIK YkpaiHn noTpibHO 3anposBaguty
TEPMIH «creuianbHa KOMMETEHTHICTb» | BU3HAYUTU
BiAMOBIAHE TMOHATTA K CYKYMHICTb NpOodecinHmX
3HaHb, YMiHb Ta HABWYOK, HEOOXIOHMX NS BUPILLEHHS
KOHKPETHUX MWUTaHb Y MeXax KpUMIHarbHOro npoBa-
PKeHHs1 ocobam, SKi 3anyyeHi ons uboro Ha BCTAHOB-
neHux uum Kogekcom nigcrasax.

AHanis HopM KIK YkpaiHn gae 3mory crtBep-
OXKyBaTu, WO [0 Kona Takux ocib (HociiB cneuianb-
HOi KOMMETEHTHOCTI) MalTb OyTM OOHO3HAYHO
BigHeceHi: nepeknagad (cT. 68 KIMK YkpaiHn),
ekcnept (cT.69), cneuianict (cT.71). BogHouac y
HayKOBMX AOCNIMXKEHHAX $IK HOCIIB cneuianbHUX
3HaHb Y KpUMiHaANbLHOMY NPOBafXKeHHi 34ebinbLoro
po3rnagarTb fuwe  ekcnepta Ta credianicTa.
Takvi nigxig Moxe OyTn BUNpaBaaHWi 3 ornsaay Ha
Te, WO nepeknagay Tex € creuianictoMm 3 OKpemo
pernameHToBaHUMU MOBHOBAXEHHSIMU. Moro 3HaH-
H4, SIKi BiH BUKOPUCTOBYE, Y KPpUMiHaNbHOMY npoBa-
PKEeHHi € npodpecitHummM, a BiH 6e3nocepeaHbo
3anyy4yaetbCa [0 KpUMIHaNbLHOro MNpPOBaXEHHA B
yCTaHOBMEHOMY 3aKOHOM MOpsaKy (came sk cnelia-
nicT, BiH HE Mae cTaTycy ekcnepTa).

CneujanictoM y KpuUMiHanNbHOMY MpPOBaKEHHI
MOXYTb OYTM BU3HaAHI TaKOX Megaror, NCUxXosor i
nikap. Tak, BignoeigHo Ao 4. 1 c1. 226 KIK YkpaiHnu,
JonuT ManonitTHboi abo HenoBHOMITHLOI 0cobu
NpPOBOAATH Y NPUCYTHOCTI 3aKOHHOTO NPeaCTaBHYUKA,
neparora abo ncuxonora, a 3a HeobXigHOCTI —
nikaps. YactuHa vetBepTa uiel cTaTTi nepenbavae,
Wwo [0 no4yaTky [onuty 3asHadeHuMm ocobam
PO3’ACHIOITL TXHi 060B’A30K BYTWM MPUCYTHIMK Nig
Yac JonuTy, a TakoX MNpaBO 3anepedyBaTy NpoTu
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3anuTaHb i CTaBUTM 3anuTaHHs. BignosigHo oo 4. 1
CT. 227 KIK YkKpaiHu, nig 4yac npoBeAeHHs crigymx
(po3LWwyKoBKX) AiN 3a y4acTio ManofiTHbol abo He-
NOBHOMITHBOI 0cobu 3abes3nedvyloTb y4yacTb 3aKOH-
HOro npeacTaBHUKa, negarora abo ncmxonora, a 3a
HeobXigHOCTI — nikapsa. Y YacTuHi Apyrin uiei cTtaTTi
nepegbaveHo, Lo A0 novaTky Crnigyoi (Po3LLyKOoBOT)
Oil 3aKOHHOMY MpeAcTaBHUKY, negarory, ncuxornory
abo nikapto po3’ACHIOTL IXHE NPaBoO 3a 4O3BOSIOM
CTaBUTU YTOYHIOBAlbHI 3anMWTaHHSA MarnonitHin abo
HEenoBHOMITHIN 0cobi.

3akoHoOaBeLb HenpsMO BM3HaB Mepdarora,
ncmxosiora Ta fnikapsa cneuianictamu, sKux 3anyda-
I0Tb A0 KPpUMIHANbLHOrO NpoBamKeHHs. Tak, y 4. 8
CT. 228 KMK  YkpaiHn 3a3HaJeHo: «lMpn
npeg’siBNeHHi ocobu ans BnidHaHHA MOXYTb OyTun
3anydeHi cneuianictu ana @ikCyBaHHA BMi3HAHHSA
TEXHiYHUMK 3acobamu, ncuxosoau, nedazoau Ta
iHWi cneyianicmu». Ha Hawy AyMKy, AOUINIbHO BK-
3HAYNTM Le KOHKpeTHiwe, 6esnocepefHbO 3ayBa-
XWUBLUW, WO Neaaroru, Ncuxororu Ta nikapi, npucyT-
Hi nig Yac gonuTy ManoniTHboi abo HeNOBHOMITHLOT
ocobn un npoBedeHHs npouecyanbHuX Adin 3a i
yyacTio, € crneuianictamu. Cnig gogaTtkoBo perna-
MEHTYBaTV MOKNaAeHi Ha HMX PyHKUii (o € npea-
METOM OKPEMOrO AOCHNIAXKEHHS1), a caMe B YacCTUHI
3axMCTy ManoniTHeoi abo HenoBHOMITHBOI OCobu
Bifj TPABMYBaHHS NMCUXIKW.

Y Hopmax cT. 226—228 KIK Ykpainm 3akoHoaa-
BELlb HOCIiB Pi3HMX cneujianbHUX KOMMNETEHTHOCTEN
(ncuxormorie, negaroris i nikapie) cTaBuTb B OAWH
ps4, NOB’A3YHOYM IX y4acTb Yy KPpUMiHaANbHOMY Mpo-
Ba[KeHHi 3 JOonNMTOM MarnoniTHboi abo HenoBHOMIT-
HbOT 0CODOW, MPOBEAEHHA Crigyux A 3a y4acTio
Takoi ocobu, a TakoX A0 Nped’siBieHHs ocobu ans
BMi3HAHHS.

OpgHak  Ha nmigctaBi  aHanisy  iHWWX  HOPM
KIMK YkpaiHn MoxHa AT BUCHOBKY, LWO nikaps
(uinkom oOr'pyHTOBAHO) 3aKOHOAABELb BBaXae Crewli-
anictom. Ornsga Tpyna crigyvn, NpoKypop NpoBOAsATb
3a 00OB’A3KOBOK0 Y4acCTHO Cy[LOBO-MELOMNYHOIO eKcrep-
Ta abo nikaps, SKWO BYACHO HEMOXIMBO 3anyynTy
cyooBo-MeauyHoro ekcniepta (4.1 cr. 238). Ocsigy-
BaHHs 3IMCHIOITb Ha NiACTaBi NOCTaHOBWU NPOKypopa
Ta, 3a HeoDOXigHOCTI, 3a y4acTio CyOoBO-MeauYHOro
ekcnepTta abo nikaps (4. 2 cT. 241).

OTmKe, BUKOPUCTaHHS crielianbHUX KOMMETEeHT-
HOCTEN Y KpUMiHanNbLHOMY MPOBaKEHHI MOXHa Kna-
cudpikyBaTK 3anexHo Big cTaTycy ix cyb’ekta (Hocis)
Ha Take, WO 304IMCHIOE eKcnepT, i Take, WO 34INCHIOE
cneuianict. OcobnvBumn (OKpEMO BCTaHOBIIEHUMM)
criedianictamMmn € nepeknagad (cypgonepeknagad),
negaror, ncvxoror, nikap. 3akoH ©e3nocepegHbO He
BKa3ye Ha iXHil CTaTyc siK creuianicTiB y KpumiHanb-
HOMY MpPOBAPKEHHI, arne BOHU € TaKUMWU 3a CBOEH
CYTHICTIO.

OpHa 3 npaBoBKx Npobnem 3acTocyBaHHS cneLli-
anbHUX KOMMETEeHTHOCTEN 06i3HaHMX ocid nig 4ac
OOCYyA0OBOro poscnigyBaHHA Ta CygoBOro po3rnsgy


https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EF%E5%E4%E0%E3%EE%E3#w12
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EF%E5%E4%E0%E3%EE%E3#w14
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EF%E5%E4%E0%E3%EE%E3#w12
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EF%F1%E8%F5%EE%EB%EE%E3#w16
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EB%B3%EA%E0%F0#w110
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EB%B3%EA%E0%F0#w111

ISSN 2410-3594. Naukovij visnik Nacional’'noi akademii vnutrisnih sprav. 2019. Ne 1 (110)
Haykosuti sicHUk HaujoHarnbHOI akadeMii 6HympiluHix cripag

nonsarae B TOMY, WO 3aKoHOo4aBeLb He nepenbaqvs
npouecyanbHOro NopsaKy 3anyvyeHHs cneuianicta ao
KpMMiHanbHOro npoBampkeHHs. BigcyTHiCTb BM3Hade-
HOI 3aKOHOM MNPOLEAYPN TaKOro 3anyyYeHHs1 YHEeMOX-
NMBMIOE 3aCTOCYBaHHSA crieujanbHUX KOMMETEHTHOC-
TeW cneujanicta B npouecyanbHin dopmi. Onke, y
KIK Ykpaitu noTpibHo nepeabaynTu npouecyansHui
NopsAoK 3anyyeHHs cnedianicTta, LWo € nepeayMmoBo0
NeriTMMHOCTI Moro Aiin, 3abesneveHHs npouecyansHol
hopMUM BUKOPUCTAHHS MO0 KOMMNETEHTHOCTEN.

Monpn HectopMOBaHICTb €AMHOIO  Nigxoay
BYEHWX Ha 3MICT npouecyanbHOol Ta HenpoLlecyanb-
HOT hOPM BMKOPUCTAHHS ChneuianbHUX 3HaHb Yy Kpu-
MiHaNbHOMY MPOBaAXXEHHI, YCi HayKoBLUi 4O npoue-
cyanbHuUX opM BIiOHOCATb MpPU3HAYeHHA Ta
npoBedeHHs ekcneptusn. Logo pewTtn Bunagkis
TPUBAKOTb OUCKYCIl.

BinbLwicTb gocnigHMKIB NpoLecyanbHOK hopMOoLo
BMKOPUCTaHHS ChevujanbHNX 3HaHb BBaXarTb TaKOX
yyacTb creujianicTiB y NpoBedeHHi crnigymx (posLuyko-
BWX) 4, OO HenpoLuecyanbHUX — HaJaHHA ycHUX abo
NMCbMOBWX KOHCYrbTaUi crnevianictamu, Wwo BignoBi-
paed. 1cr. 71 1au. 1 c1. 360 KIK YkpaiHn.

BogHo4ac aHani3 npakTuku opraHiB 4OCY40BOro
poscnigyBaHHA Oae nigcTtaBu CTBEPOKYBATW, LLUO
y4yacTb crieuianicTiB 1 ekcnepTiB y NpOBeAeHHi cnia-
4YnMx (pO3LWyKOBMX) AN 4YacTo OBMeXyeTbcA came
HagaHHAM KOHCynbTauin (nopaa, po3’sicHeHb), 30e0i-
NbLUIOro YCHUX. Y TakoMy pasi npouecyarnbHow dop-
MO Yy4yacTi cneujanicta B MPOBEOEHHI Crigvmx
(po3wykoBuKX) Ain cnig BBaXKaTu BCE, KPIM KOHCYIb-
Tauin, To6TO KOHKPETHI NPaKTWUYHI Aii, CNpsiMOBaHi Ha
BMKOHaHHS OKpeMMUX 3aBAaHb, WO BUHUKAKOTL Y Npo-
Leci 4oCyooBOro crigcTea Ta cygoBOoro posrnsaay.

3 ornsaay Ha BUKNageHe Bulle, MOXEeMO 3a3Ha-
uMTK, WO OO0 npouecyanbHUX (OpM BUKOPUCTaHHS
cneuianbHuX KOMMNETEHTHOCTEN O[lHO3HAYHO
Hanexarb:

— nepeknag nosiCHeHb, NokasaHb abo AOKYMEHTIB
nepeknagadyem (4. 3, 4 ¢1.29; n. 18 4.3 ¢c1.42; n.9
4. 1 cT. 56; CcT. 68 Ta iH.);

— NpOBeaeHHs1 ekcneptuaun (cT. 70, 242, 243
Ta iH.);

— HagaHHs cneuianictom 6e3nocepedHbol TeX-
HiYHOI gonomorun: doTorpadyBaHHs, CKNageHHs
cxeM, nnaHiB, KpecrneHb, Biabip 3paskiB Ans npose-
OEHHSA ekcnepTuam Towo (4. 1 cT. 71) nig yac 6yab-
AKUX npoLecyanbHUX i, a TakoX 30iIMCHEeHHs nifg
yac ornagy (3a AOpPYYEHHAM Crigyoro, npokypopa)
BMMIPIOBaHHS, 3BYKO- Y1 Bigeo3anucy, BUroTOBMNEH-
HA rpadivyHuX 300pakeHb OrMSHYTOro Micusi 4u
OKpeMUX peyveir, BUrOTOBNEHHS BIigOMWTKIB i 3MinkiB
(4.7 ct. 237);

— HafaHHA NMUCbMOBUX MOSICHEHb crewjanictamu,
siKi 6panu yvacTb y NpPOBEeAEHHI BigmnoBigHOI MpoLecy-
anbHoI Aii (n. 2 4. 2 c1. 105 KIK Ykpainu);

— BigibpaHHA 3pa3skiB Ana NpoBeAeHHs ekcnep-
TM3W  cheuianictoMm  3a  [JOPYYEeHHAM  cyay
(4. 1 cT. 245);
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— DOCnifXeHHa  cneuianictom  iHdopMmaLlil,
OTPUMAaHOT Nif Yac 3aCTOCyBaHHA TEXHIYHMX 3aco-
6iB, y pasi HeobXxigHoCTi (4. 1 cT. 266).

Y 3asHadeHux BuMagkax 4iTKO OKpecrneHo 3a-
BAAHHA abo dyHKuUil (a B OkpemMunx BunNagkax —
Takox npasa n 060B’A3KN) 3anydYeHnX 4O BUKOHaHHS
3aBAaHb KpMMIHANbHOro NPOBaXeHHS1 HOCIiB cne-
LianbHUX KOMNETEHTHOCTEN.

UuHamn KIMK YkpaiHn MicTUTb BKasiBKy Ha
OKpeMi OOpMN BUKOPUCTAHHSA crieuianibHUX 3HaHb Y
KpUMiHaNbHOMY NPOBaKEHHI, SIKi 32 CBOEK CYTHiIC-
TIO TakoX MawTb OyTu mpouecyanbHUMU, NPOTe He
ofepkanu [oCTaTHbOI 3aKOHO4AaBYOI perfameHTa-
uii. [lo HMX, Hacamnepend, HanexaTb Ti, y dopmyrio-
BaHHi SIKMX 3aKoHO4aBeLb 3acTOCOBYE TEpPMiH
«y4yacTb» (abo BMKOPUCTOBYE B LIbOMY CaMOMYy 3Ha-
YEHHi TepMiHW  «MPUCYTHICTbY,  «3anyyYyeHHs»):
yyacTb neparora, ncuxonora abo nikaps B AOMUTI
ManoniTHboi abo HenoBHOMITHBLOI ocobu (cT. 226;
4. 1, 3 c1. 354; cT1. 491), a TakoxX y cnigumx gisx 3a
yyacTio Takoi ocobu (cT. 227 KIK Ykpainu); y4acTtb
ncuxosorie, negarorie Ta iHWWX cneuianictiB y
npeg’siBNeHHi ocobu ans BnisHaHHA (4. 8 cT. 228);
yyacTb CyOBO-MeAMYHOro ekcrneprta B ornsagi Tpyna
cnigymMm, npokypopom (cT. 238 4. 1); yyacTb nikaps
B OrnsiAi Tpyna cnigymm, npoKypopoM, siKLLO BYacHO
HEMOXITMBO 3any4YnT Cy4OBO-MeOMYHOro ekcnepra
(cT. 238 4. 1); yyacTb CyqoBO-MeOMYHOro ekcnepra
abo nikaps B ocBigyBaHHi ocobu (cT. 241 u. 2);
yyacTb cneuianicta B ornsagi 3aTpyMaHoi KOpecnoH-
OeHUii (4.1 cT. 262); yyacTb cneuianicTiB B ornagi
cyaom nesHoro micud (cT. 361 4. 1); yyacTb ekcnep-
Ta B ornsagi cyaom nesHoro Micugs (ct. 361 4. 1).

Y XOQHOMY 3 OKpecrneHux BunagkiB 3akoHoda-
BeLb He 3a3Ha4yae€, y YoMy came MOonsrae «y4yacTby»
(abo HaBiwWo noTpibHa nNpuUCyTHICTb 06i3HaHOI
ocobu, Anst 4oro ii 3any4atoTb). TOMy HE3PO3YyMINo,
AKi KOHKPETHO (PYHKLIT MaloTb BUKOHATKM 3anyyeHi o
BWKOHAHHS 3aBAaHb KPMMiHANbHOrO MPOBaAXKEHHS
HOCii cneuianbHUX KomneTeHTHocTen. KoHkpeTusa-
uis umx nutaHb 6e3nocepenHbo B KIK YkpaiHu
cnpusTume nikeigauii cuTyauii NpaBoBOi HEBWU3Ha-
YeHOCTi. Y TakoMy pasi MoxHa Oyae 4iTko BigHecTm
OKpPEMi BUMALKM 3aCTOCYBaHHS creljianbHMUX KoMme-
TEHTHOCTEN ekcnepTamu Ta cneuianictamu 4o npo-
uecyanbHoi abo HenpouecyanbHoi dopmn. Tak,
AKLO, KpiM KOHCYNbTauin crneuianicty, 6yge HagaHo
NMOBHOBAXEHHS Ha MPOBEAEHHSI KOHKPETHUX Ail, TO
dopMy 3acTOCyBaHHA WNOro KOMMETEHTHOCTI cnif
BBaXXaTu NpoLeCyaribHOL0.

Lle cTocyeTbes | TakMx 3ragaHuX 3akoHodaBLeM
BMNAOKIB BUKOPUCTAHHS CreLianbHUX KOMMETEHTHOC-
TEN, SIK y4acTb crneujianicta y 3’scyBaHHi BioOMOCTEN,
LLO MICTATBCS Y 3BYKO- i Bigeo3anucax (cT. 359 u. 3),
M y4acTb crieuianicta y BUrOTOBSIEHHI cnigyum, npo-
KypopoMm aybnikata AOKYMeHTa, a Takox Konii iHgo-
pmadii, Wo MIiCTUTbCA B iHOpMaLLiiHUX (aBTOMaTu-
30BaHUX) CUCTEMAX, TEeNeKOMYHIKauinHUX cuctemax,
iHcbopMaLiHO-TeNEeKOMYHIKaLiMHUX cuctemax, IXHix


https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%F1%EF%E5%F6%B3%E0%EB#w151
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EB%B3%EA%E0%F0#w110
https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%EB%B3%EA%E0%F0#w111
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HeBig'eMHUX 4acTuHax (4.4 cTt. 99 KIK YkpaiHu;
ab3.4 4.2 cr. 168). Y uux HopMax igeTbcs Mpo
LfIKOM KOHKPETHI 3aBhaHHsA cnigyoro npokypopa,
OOHaK He 3a3HadeHo, Ky came porb BiaBeAeHO cre-
yianicTy y iX BUKOHaHHI.

YuHHun KIK YkpaiHm He MicTuTb npouecyanb-
HOro NopsAAKY 3anyyeHHs cneianicta 40 BUKOHAHHSA
3aBOaHb KpuMiHanNbHOro nposagxeHHs. Lle uwacto
CTBOPIOE CUTYyaLil0 HEBWU3HAYEHOCTI y BUnNagkax,
KONMM MpOKypopy, Chig4yoMy, 3axWCHWKY MOTPIGHO
BMKOPUCTaATU KOMMNeETeHUito 0O6i3HaHOi ocobu nosa
npoueayporo NpoBeaeHHST eKCnepTUusu.

[o HenpouecyanbHUX (OpPM BUKOPUCTAHHSA
cneuianbHUX KOMMETEHTHOCTEN Y KpUMiIHANbHOMY
NPOBaKEHHI, KpiM KOHCYyMbTauin, Hanexartb: npo-
BEAEHHS PEBI3INHMX YN ayaAUTOPCBbKUX Ail; y4yacTb
cybO’exkTiB cneuianbHMX 3HaHb B OMNepaTUBHO-
PO3LUYKOBUX 3axodax; nonepeaHi AOCNiMKEHHSN
mMaTepianbHMx 06’eKTiB cneuianicTamy N ekcneprta-
MU (B YCHI 4M NMCbMOBIN ¢hopmax); pesynbTaTtu
nepeBipoK 3a KpuUMiHanicTU4HMMK obrnikamun (y Bu-
rnsai 4OBiAOK) TOLLO.

PesBisiiHi 41 ayauTopcbki Aii cnpaBai mMaloTb
nosanpouecyansHy cdopMy. Ampke npouedypa nig-
rOTOBKM Ta MPU3HAYeHHs PeBisii B KpMMiHanNbHOMY
NPOBaPKEHHI MiCNsl BUKIHOYEHHSA 3aKOHOAABLIEM 3i
cT. 36 i 40 KIK YkpaiHu npasa npokypopa Ta cnig-
4Yoro npuaHayaTtu pesisii (nepesipku) BTpaTuna npo-
LecyanbHU xapakTep, BiATOA4i BU3HAYaeTbCs 3ako-
HoMm YkpaiHu «[lpo OCHOBHIi 3acagu 34iACHEHHS
AepXaBHOro (PiHAHCOBOIO KOHTPOSO B YKpaiHi», a
TaKOX MOMOXEHHAMM  BigoMumx  (MDKBIZOMYMX)
nig3akoHHMX HOPMaTUBHO-NPaBOBUX akTiB, LIO Npu-
3BEM0 OO0 HEOAHO3HAYHOI MPaKTUKM BUPILLEHHS Big-
NoBiAHMX KMOMoTaHb chigyoro Ta npokypopa cyaa-
mMu. Bigmosa opraHiB [epxaBHOI ayguTOpPCLKOI
cnyxbu YkpaiHu Big NpoBedeHHS peBi3ii y KpUMi-
HanbHUX NPOBAMKEHHAX Oyra rofloBHOK NPUYMHOK
3aKpUTTA KPUMIHaNbHUX NPoBaXeHb Yepes BiAcyT-
HICTb OOCTaTHiIX AO0Ka3iB MpUYEeTHOCTI NeBHUX Oci6

00  BYMHEHHS  KPUMIHaNbHUX  MPaBOMOPYLUEHb
(Nehanov, 2018). 3 ornsay Ha ue, BBaXaeMo 3a
HeobXxigHe BIOHOBWTKM iXHIO MpouecyanbHy dopmy
BUKOPUCTaHHA cneuianbHUX KOMNETEHTHOCTEN peBi-
30piB 11 ayamTopiB.

YyacTb cneuianicTtiB y NpoBeAeHHi onepaTus-
HO-PO3LLYKOBMX 3axX0fiB TaKOX LNKOM CMyLUIHO Bia-
HeceHo [0 no3anpouecyanbHUX )OpM BUKOPUCTaH-
HSA cnevianbHUX KOMMNETEHTHOCTEN Yy KpUMiHAmNbHO-
MY MpPOBAMPKEHHI. 3acTocyBaHHA Takux 3axogiB y
MeXaxX KpUMiHarbHOro NPoBamKeHHS € 06’ eKTUBHOO
HeobXxigHicTio, ane no3baBneHe npaBoBMX MNiACTaB.
Ha cy@’ekTiB npoBeAeHHs1 TakMx 3axofiB (onepartu-
BHi Migpo3ginv) 3akoHodaBeLb MOKMaB  nuwe
000B’s1I30K MPOBEAEHHST CNigunX (PO3LYKOBWX) AiNA,
30KpemMa HerracHux, BogHo4yac no3baBuBLUM npaBa
iHiuitoBaTn X npoBedeHHs (cT.41 KK Ykpainw).
OnepaTBHO-PO3LLYKOBI 3aX0AM MPOBOASATEL ANsl BUKO-
HaHHSA 3aBOaHb KPMMIHANBHOrO MPOBAMKEHHS B
MeXXax MOro «onepaTtuBHOIO CynpoBOAKEHHA». Take
CYNnpOBOMKEHHSA €  pe3ynbTaToM  Bigom4yoro
HOPMOTBOPEHHS, 3YyMOBJIEHOIO NMparHeHHsAM LWns-
XOM BUAAHHS BiOMYMX iHCTPYKLIA BUNPaBUTM HOPMU
3akoHy. Lle npusBoauTb 4O Mo3anpouecyarnbHOro
(i HaBiTb HE3akoOHHOro) cTaTycy $K onepaTuBHO-
PO3LLYKOBUX 3axodiB Y KpUMiHanbHOMY NpPoBaaXXeH-
Hi, TaK i 3aCTOCyBaHHSA Nig Yac iXx NpOBeOeHHs cre-
LianbHUX KOMMNETeHTHoCTeN. €OMHMM BUHSTKOM €
BUNaAKW, KONMW, BiANOBIAHO OO0 NOMoXeHb cT. 281,
355 KIK YkpaiHu, nigo3ptoBaHoro, o06BnHyBaveHoro
OromoLeHO B pO3LLYK, a 34INCHEHHS PO3LUYKY A0pY-
YeHO onepaTMBHMM nigpo3ginamM. Y ubomy pasi B
MeXax KpUMIHaNbHOro MPOBAMKEHHS Ha LiNKOM
3aKOHHMX nigcTaBax MpPoOBOASATb  OMNepaTUBHO-
poswykoBi 3axoan. o Takmx 3axofiB yacto 3any-
YalTb cneuianicTiB pi3HUX KaTeropin — KiHONOriB,
KpumiHanicTiB, nikapis Ttowo. OpHak Geanocepepn-
HbOr0 BU3HAYEHHHA B 3aKOHi Hemae. ToMy 1 y UuX
BMMNaZKax nNpo npouecyansHy opMy 3aCTOCyBaHHS
cneuianbHMX 3HaHb ITUCSA HE MOXeE.

BucHoBku

1. CneuianbHUMKN 3HAHHAMW, YMIHHAMUW Ta Ha-
BMYKaMM, WO BUKOPUCTOBYIOTb Y KPUMIHANbHOMY
NpoBagXeHHi, € MNpodeciiHi KOMNETEeHTHOCTI OciO,
3any4yeHuMx 00 BUKOHAHHA WMOro 3aBAaHb CRigyuM,
NMPOKYPOPOM, 3aXMCHUKOM, CrigyMm CyAanero, CyaooMm
Ha nigctaBax i B MOPSAKy, nepeabayvyeHnx KpumiHa-
NbHUM MpoLecyanbHUM 3aKOHOL4ABCTBOM. Bukopuc-
TaHHA cneujianbHUX KOMMNETEHTHOCTEN Y KpuUMiHanb-
HOMY NpoOBaKEHHI AudepeHLilolTb 3anexHo Bif
cTatycy ix cyb’ekta (HOCif) Ha Take, WO 34iNCHI0E
eKcnepT, i Take, WO 34iMCHIOE cnewjianicT.

2.Y KIMK YkpaiHn pouinbHO 3aMicTb TepMiHa
«cneujanbHi 3HaHHA» 3anpoBaauTW TepMiH «cneuia-
INbHi KOMNETEeHTHOCTI». CneuianbHi KOMNETEHTHOCTI B
KpMMiHanbHOMY MPOBAMMKEHHI CRig TNyMadnTh K Cy-
KYMHICTb NPOMECIiHNX 3HaHb, YMiHb i HABUYOK, HEOO-
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XiOHVX AN BUPILLEHHSA KOHKPETHUX MUTaHb Yy Mexax
KpUMiHaNbHOro NpoBapkeHHS ocobam, ski 3amnydeHi
ON9 UbOoro Ha nigcraBax, BCTAHOBMIEHUX KpUMiHarb-
HUM npouecyarnbHUM 3aKoHOM. Lle BM3HaueHHs aoui-
nbHO nogaty B 4. 1 ¢T. 3 KINK YkpaiHu.

3. [Jo 3a3Ha4eHoi BULLEe MNpOno3uuii 3 YAOCKO-
HaneHHs nNpaBOBOrO pPEryritoBaHHA BUKOPUCTAHHS
crneuianbHMX KOMMETEHTHOCTEN Y KpUMiHanbHOMY
npoBaMKEHHI OOUINbHO goaaTu Taki:

a)ct. 71 KIK YkpaiHn HeobXigHO [OMNOBHUTM
MOSMOXEHHSIM, SIke BCTAHOBUNO 6 npouecyanbHUn
NnopsiioK 3aryyeHHs cneuianicta [0 BUKOHAHHSA
3aBAaHb KPUMiHaNbHOIO NPOBAMKEHHS;

6) Hopmu KIK YkpaiHu, ski nepenbavatotb 3any-
YeHHs creuianicta go NeBHUX MpouecyanbHUX gin,
MOoro yvactb y HUX abo MOro nmpuCyTHICTb Mig yac ix
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npoBeneHHs (6e3 YiTKoro BU3Ha4YeHHs 3aBAaHb) OOLi- B OOHiN nybnikauii Hemoxnumeo. lMepcnekTuBM noaa-
NBbHO KOHKPETU3yBaTH, ChOpMYIOBaBLLM Lii 3aBAaHHS; | INbLUMX HAYKOBUX pO3BIOOK BOAYAEMO Y BM3HAYEHHI
B) 0COONMMBUMM (OKPEMO BCTAHOBIIEHUMM 3aKO- | LUNSAXIB YAOCKOHANEHHSI MPU3HAYeHHs, NPOBEAEHHS Ta
HOM) creuianicTamu cnig BBaXaTW Nepeknagaya | BUKOPUCTaHHA pesyrnbTaTiB eKCnepTu3, 3anyvyeHHs 0o
(cypoonepeknagava), neparora, ncuxomnora, nikapsl. | BUKOHaHHS 3aBOaHb KPUMIHANbHOTO MNPOBaMKEHHS
Mpo ue mae 6yt 3a3HadeHo B cT. 71 KINK Ykpainw. OKpeMUX KaTeropin crnewianicTiB, BUKOPUCTaHHSA cne-
BesymoBHO, L0 po3B’sidaTu BCi Npobnemu npa- | uwianbHWX 3HaHb Nig Yac NPOBEAEHHS HernmacHux cnig-
BOBOrO PEryrioBaHHA BWKOPUCTaHHA cneuianbHUX | 4ux (po3LyKoBWX) AN TOLLO.
KOMMETEHTHOCTEN Y KPUMIHANbLHOMY MPOBAMKEHHI
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The Concept and Legal Regulation of Using the Special Knowledge,
Skills and Abilities in Criminal Proceedings

The purpose of the article isto give ways of solving problems of legal regulation of the use of special knowledge,
skills and abilities in criminal proceedings. Methodology. The methodological toolkit is chosen taking into account the
purpose, the specifics of the object and the subject of the study. Its basis is general dialectical method of scientific
cognition of real phenomena and also their connections with practical activity of the bodies of pre-trial
investigation and the court. Special methods of research, used in the article, are: the method of systematic analysis
(used for the study of legal norms regulating the usage of special knowledge in criminal proceeding, and, also, scientific
sources); systematic-structural — to determine the content of the studied categories and legal phenomena, the formation
of a conceptual-categorical apparatus; logical-legal (or dogmatic) — to be used in the process of developing a conceptual
apparatus and scientific regulations; modelling - to design constructions of legal norms that will establish the usage of
special knowledge in criminal proceeding. The scientific novelty consists of: improving the theoretical understanding
of the content of special knowledge, skills and abilities’ usage in criminal proceeding; grounding the expediency of usage
of the term «special competences» in legal science and law-making practice; making suggestions as to the system’s
changes and additions to the current CPC (Criminal Prosecution Code) of Ukraine, connected with the usage of special
competencies. Conclusions. The term «special knowledge» which is used in the current CPC of Ukraine should be
replaced into the term «special competence». Special competencies are combinations of professional knowledge, skills
and abilities, necessary for solving specific issues within the framework of criminal proceedings, for the persons engaged
in achieving these aims on the grounds, established by the criminal procedural legislation. The usage of special
competencies in criminal proceeding is differentiated, depending on the status of their subject (carrier), into such one,
which is carried out by an expert and the other, performed by a specialist. In this case, an interpreter (sign language
interpreter), a teacher, a psychologist, a doctor should be considered as a special kind of a specialist (separately
established by law). The above given fact should be clearly defined by law. The functions and peculiarities of such
specialists’ authorities should be separately determined. Besides, criminal procedural law should clearly regulate the
procedural order of a specialist’'s engagement into the execution of criminal proceeding’s tasks. The provisions of this
law, which anticipate the involvement of a specialist into certain procedural actions, his participation in them or his
presence during their execution (without a clear definition of tasks), should be specified by formulating such tasks.

Keywords: special knowledge; skills; abilities; special competencies; criminal proceeding; a specialist; an expert.
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The Internal Conviction in the Evaluating Evidence
in the Constitutional Judicial Process

The purpose of the study is a comprehensive analysis of virtually unexplored issues of the formation of the inner
conviction of a judge of the body of constitutional jurisdiction as a subject of proof in the domestic constitutional process.
The author focuses particular attention on clarifying the general and distinctive features of the formation of the internal
conviction of subjects of proof in foreign bodies of constitutional jurisdiction and judicial bodies of general jurisdiction. It is
planned: firstly, to determine the philosophical and legal principles of the procedure for assessing evidence in the
domestic constitutional court process, which today are not only poorly investigated, but also legislatively unregulated; the
second, to investigate the degree of influence on the formation of the internal conviction of the judge of the constitutional
court in the process of assessing the evidence of objective and subjective factors; the third, to determine the differences
in the procedure for the judge to pronounce the constitutional authority on the assessment of evidence by a collegial
judicial body by way of a vote and in a separate opinion on the basis of internal conviction; the fourth, on the basis of the
results of the study, identify ways to further research the problem and justify the need for its legislative settlement. For
the solution of the tasks the general scientific methods of cognition were used, in particular analysis, synthesis,
deduction, induction, logical, systemic, as well as specific scientific methods of cognition in the field of law — formal-legal,
legal-hermeneutical, comparative-legal, as well as a method of analysis of the practice of judicial constitutional control.
The empirical basis of the study consists of the works of domestic and foreign lawyers who studied theoretical issues of
judicial evidence and evidence, acts of domestic and foreign law, the practice of the Constitutional Court of Ukraine. The
scientific novelty of the work is that this is the first domestic comprehensive study of the process of forming the internal
conviction of the subjects of evidence in assessing evidence in a constitutional court proceeding. According to the results
of the research, the author substantiates that the philosophical and legal principles of the procedure for assessing
vidence in the domestic constitutional court proceeding are still left out of the attention of law science and lawmakers.
The practice and theory of the constitutional court process shows that the formation of the internal conviction of the judge
of the constitutional court on the assessment of evidence has a significant impact on the objective (circumstances and
facts that were established during the consideration of the case), and subjective factors (personal traits of character and
consciousness: worldview, professionalism, legal awareness and justice). Being a form and a reflection of objective
reality, the internal conviction of one judge is not a criterion for knowing the truth in a constitutional court process, since
this criterion is solely the decision of the collegial body. Problems of proving in the constitutional court process require
constant attention from the science of the philosophy of law and the urgent legislative regulation.

Keywords: inner conviction; emotion; truth; evaluation of evidence; mental activity; litigation; doubt; fact.

Introduction

In the legal literature, problems related to the However, despite the significant number of
functioning of institutions of constitutional judicial | publications and scientific works, some topical is-
control have been studied by many Ukrainian and | sues, in particular, the philosophical and legal defini-
foreign legal scholars, in particular: O. Bandura, | tion of the concept and essence of inner conviction
Y. Baalin, V.Boyk, V.Brintsev, Y. Groshev, | when evaluating evidence in the constitutional court
N. Drozdovich, A. Dubinsky, V. Kamp, N. Klymenko, | process, are still little studied.

O. Kony, V. Konovalova, M. Kostytsky, N. Kusakova- The theoretical basis of the study are the works
Kostytska, V. Malyarenko, O. Myronenko, | of domestic and foreign scientists in the fields of
M. Mihieenkom, M. Pogoretsky, B. Poshva, | philosophy and constitutional law, as well

P. Rabinovich, A. Sevivanovym M. Sirim, |. Sliderov, | as acts of the domestic body of constitutional juris-
A. Strizhak, V. Tatsiy, S. Shevchuk, V. Shepitko and | diction.
many others.

The purpose

The goals and objectives of the study are: — the Identifying common principles and differ-
—the definition of the philosophical and legal | ences in the worldview functional specificity of evi-
content of the concept of «inner conviction», when | dence in a constitutional court process and their

evaluating evidence in a constitutional legal pro- | influence on the formation of decisions and conclu-
cess, understanding the psychological foundations | sions of the Constitutional Court of Ukraine (herein-
of its use; after — the CCU, Court).

© lWanTana H. K., 2019
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Presentation of the main material

The activity of assessing evidence as a sepa-
rate stage of evidence, which ends with the for-
mation of a final internal conviction of a judge on the
admissibility or inadmissibility of certain evidence
regarding the facts and circumstances of the case,
has long been under the close attention of
specialists in the field of the philosophy of law.

As he wrote at the beginning of the twentieth
century |. Foinitsky (1996, p. 193), the inner convic-
tion of a judge should be formed as a result of his
mental activity and should be:

a) a conclusion from evidence verified in the
manner prescribed by law;

b) based on consideration and assessment of
all evidence in the case;

c) based on the assessment of evidence in its
entirety;

d) based on the assessment of each evidence
«by its nature and in the case».

A. Koni (2017, p. 10-11), who noted that «the
freedom of internal contention is that the evidence
can be taken by a judge as confirmation of the
existence of a particular fact (circumstances) only
when, in the case of a judge, After considering it,
pondering and weighing, the court recognizes its
source and content in such a way that it does not
give rise to doubts and is worthy of belief in relation
to all the evidence together that the comparison,
opposition and verification of some evidence by
others does not take place in advance Sami’s pro-
gram, but through clever critical work, finding
acceptable for human perception of the degree of
truth, and one truth, as if» in some cases it was not
difficult to subjugate your personal feeling to the
consistent conclusion of consciousness.

A. Koni (2017, p. 80-82) singled out five stages
of the development of justice in the context of as-
sessing evidence, according to internal conviction,
of a court (judge):

— First, the freedom of the judge’s inner convic-
tion with a limited range of evidence (the ancient
and other ancient worlds);

— the second, the uselessness of inner convic-
tion under the domination of the Horde (the early
Middle Ages, early feudalism);

— the third, the bias of inner conviction with the
dominance of the dogmas of the Christian church
(the heyday of the Middle Ages);

— Fourth, the connectedness of inner conviction
in the theory of formal evidence (later Middle Ages,
absolutism);

— the fifth — the freedom of inner conviction of
modern times.

On this occasion, it should be noted that an
eminent legal scholar died in 1927, therefore, he
could not fully appreciate another stage, so to speak,
of the «development» of such a psychological-legal
phenomenon as the assessment of evidence, ac-
cording to the inner conviction, of a court the influ-
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ence of the ideology dominating in the state (the So-
viet Union, the countries of the socialist camp, China,
the USA of the times of McCarthyism, etc.).

In the modern legal literature, the concept of
«inner conviction» of a judge is interpreted differently.

Thus, according to the doctor of psychological
sciences M. Enikeev (2010, p. 504-505): «the judge’s
inner conviction is his firm conviction that the circle of
facts and circumstances necessary for resolving a
case is correctly defined. The fact that they took place
should be established and irrefutably proved».

The professor S. Fursa (2006, p.555) believes
that the judge’s inner conviction is «not an uncon-
scious impression, a sensation that cannot be con-
trolled, but confidence in the correctness of his conclu-
sions, which form the basis of the court decision».

«The nature of the judge’s internal convic-
tions», observes Doctor of Law V. Konovalova
(2005, p. 143), «is characterized by a certain state
of consciousness of a judge — the assurance of the
correctness of the decision (sentence) taken in the
case, as well as the willingness of the will to act in
accordance with his internal convictions».

Professor of Law at the University of Beaulieu,
Pennsylvania (USA) M. Sax (2017, p. 290), — de-
fines the judge's internal conviction as «a difficult
marriage between the brain, behavior and the law».

A. Volkov (2015, p. 7) notes in this connection
that «the judge’s inner conviction in court proceedings:

— France and Belgium — is to “meet the burden
of proof” and means the requirement to establish the
existence of probabilities or probabilities sufficient to
make a court decision;

— Italy and Spain, — this is a “black box” — that
is, a free assessment of evidence that the judge
considers relevant to the knowledge of “truth” or the
establishment of “moral certainty”;

— in Germany, — the decision by a judge to de-
clare evidence “true” or “false”;

— in Ukraine, — a direct assessment of all availa-
ble evidence on the basis of their comprehensive,
complete, objective research (study)».

These all concepts definitely have the right to
life, however, in my opinion, the scientific position of
M. Mikheyenko (1999, p. 44) is more appropriate.
So, according to the scientist, inner conviction in the
psychological aspect can be viewed both in
dynamics (as the process of its formation) and
in statics (as a result). In the course of its formation,
a personal opinion is created, doubts and uncertain-
ties are eliminated and overcome.

The judge comes to inner conviction as a state
of firm confidence in the correctness of his conclu-
sions, the determination to fix them in the procedural
documents, if necessary, to publicly express them,
and readiness to defend in relevant instances, to
bear responsibility for them. In the epistemological
aspect, the inner conviction of a judge is knowledge
of both the individual factual circumstances that
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constitute the subject of proof, and the conclusions
of the case, including those concerning legal as-
sessment, qualification of established facts, circum-
stances, events, etc.

The importance of psychological factors as the
basis for forming the judge's internal convictions,
and N. Drozdovich (2010, p. 250-251), who argues
that «the will component is a factor involved in shap-
ing the judge's internal convictions. At the same
time, the individual mental qualities of the judge give
emotional color to the judiciary, but they do not take
part in shaping the internal convictions of the judge;
they exist outside this process and are only "back-
ground phenomena" when establishing the actual
circumstances of the case and can have a negative
external influence, since they form a one-sided view
by the way, misunderstanding of complex or
unusual objects».

The opinion of the judge of the Supreme Court
of Canada, McDowell (2008), is also pleasing, who
points out that where evidence is balancing on the
verge of probability, there are no clear rules as to
when the judge can have an internal conviction that
the evidence is incorrect or reliable. The judge ex-
amining the case should not consider the proof of
isolation, but should consider the whole set of evi-
dence in this case and assess the impact of any
doubt on the credibility and reliability of the main
issue in the case.

The topic of proof in the jurisdictional process
was developed by various scientists, but it dealt
mainly with such problems as the relationships be-
tween legal proof and fundamental epistemic con-
cepts such as knowledge and justification, in par-
ticular, scientific articles should be noted: Michael S.
Pardo. The gettier problem and legal proof (2010);
Amalia Amaya. Coherence, evidence, and legal
proof (2013); Ronald J. Allen. The nature of juridical
proof: Probability as a tool in plausible reason-
ing (2017); Shane Kilcommins. Crime control, the
security state and constitutional justice in Ireland:
Discounting liberal legalism and deontological prin-
ciples (2016); Shai Danziger, Jonathan Levav, and
Liora Avnaim-Pesso. Extraneous factors in judicial
decisions (2011); Chrisje Brants, Stewart Field.
Truth-finding, procedural traditions and cultural trust
in the Netherlands and England and Wales: When
strengths become weaknesses (2016); Nathan J.
Brown Julian G. Waller. Constitutional courts and
political uncertainty: Constitutional ruptures and the
rule of judges (2016). In these and some other pub-
lications, various scientific aspects of legal proceed-
ings and jurisprudence were examined to determine
the characteristic features of evidence in the juris-
prudence, as well as the role of the formalized prob-
ability theory in the context of forming the judge's
internal convictions.

It is also worth paying attention to the compara-
tive study of Greek lawyer Dimitrios Giannulopoulos
«The exclusion of improperly obtained evidence in
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Greece: putting the first constitutional rights» (2007).
In particular, he notes that, unlike in England and
Wales, where there is only the possibility of
declaring inadmissible evidence of doubtful origin, in
accordance with Article 177, paragraph 1, of the
Code of Criminal Procedure, evidence obtained in
breach of a statutory procedure is unacceptable
automatically, including evidence, received in viola-
tion of the right not to interfere with privacy.

Considerable attention in scientific circles is
given to the problem of subjective perception of
evidence by various judges, based in particular on
their political or religious preferences and moral
principles, that is, the phenomenon of imbalance
between individual knowledge and the assessment
of evidence and their actual evidential weight, in
particular, this is stated in the works:

Jacqueline M. Wheatcroft, Hannah Keogan.
Impact of Evidence Type and Judicial Warning on
Juror Perceptions of Global and Specific Witness
Evidence (2017);

Sylvain Brouard & Christoph Honnige. Consti-
tutional courts as veto players: Lessons from the
United States, France and Germany (2017);

Volodymyr Kampo: «The Constitutional Court
of Ukraine Is on the Path to a Doctrine of Real Law»
(2011);

Sullivan, Barry, Just Listening: The Equal Hear-
ing Principle and the Moral Life of Judges (2016);

Lydia B. Tiede. The political determinants of ju-
dicial dissent: evidence from the Chilean Constitu-
tional Tribuna (2016);

Diego M. Papayannis. Independence, impartial-
ity and neutrality in legal adjudication (2016).

In my opinion, despite the heterogeneity of
these and other scientific concepts, the generalizing
factor between them is that the authors, de facto,
reveal the essence of the process of forming the
judge’s internal convictions in the context of his
independence and impartiality.

Certainly, these factors are acceptable and
necessary for judges of constitutional jurisdiction, but
there is also a certain difference, the essence of which
is that the judges of these bodies forming their inner
convictions are more focused on the study of evidence
in the context of their correspondence with the
axiological, ontological and epistemic aspects.

In the legislative activity and judicial practice,
the issue of determining the content of the concept
of «inner conviction» of a judge is also given con-
siderable attention.

So the Constitutional Court of the Republic of
Moldova in the Decision of May 22, 2017, in particu-
lar, noted that “the judge’s inner conviction is formed
after examining all the evidence presented and
stressed that this concept cannot be considered in
the sense of the judge’s subjective opinion, but is
based on the body of knowledge, «Acquired by a
judge after consideration of all evidence as a whole,
in a diverse, objective and guided by law» (2017).
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Closest in meaning to the concept of «inner
conviction» is the term «beyond reasonable doubty,
used in the practice of the ECHR in the process of
proving. This term is based on the principle of «ra-
tional doubt». Thus, in the Decision of January 18,
1978, the European Court of Human Rightsnoted
that «when evaluating evidence, the court, as a rule,
should apply the criterion of proof beyond reasona-
ble doubt», which follows from the presence of a
collection of sufficiently convincing, clear and con-
sistent evidence or irrefutable presumptions of facts
(circumstances ) (2011).

The legislation of Ukraine, which regulates the
activities of KSU, does not contain the concepts
«assessment of evidence» and «inner conviction of
a judge». The Constitution of Ukraine in Part 2 of
Art. 147 only determines that this activity is based
on the principles of the rule of law, independence,
collegiality, publicity, validity and commitment of its
decisions and conclusions.

In our opinion, this significantly drops the signif-
icance of constitutional jurisdiction as an important
element of the national mechanism for protecting
the rights, freedoms and legitimate interests of citi-
zens in the context of comparison with the legisla-
tive settlement of procedural activities of constitu-
tional courts of foreign countries and domestic
courts of general jurisdiction.

For example:

— According to art. 35 of the Law on the Consti-
tutional Court of Lithuania: «the evidence provided
to the Constitutional Court is not binding before-
hand. The court evaluates the evidence in accord-
ance with the internal confidence of the judges,
which is based on a detailed, comprehensive and
objective examination of the full range of circum-
stances of the case at the court hearing and in ac-
cordance with the laws (2010);

— According to Article 12 of the Law on the
Constitutional Court of the Republic of Moldova:
after the appeal of the judge or one of the bodies,
the Court makes a decision on the full or partial
recognition of evidence, according to his own con-
viction, (part 2) (1995);

— in § 30 of the Law on the Federal Constitu-
tional Court of the Federal Republic of Germany, it
says that the Court at the closed part of the discus-
sion considers and evaluates at its discretion and on
the basis of the law the results of the oral hearing
and the evidence presented (part 1) (1993).

According to the norms of domestic procedural
legislation, which regulate issues related to the as-
sessment of evidence in the case by judges of courts
of general jurisdiction, the situation is as follows:

— Art. 86 «Evaluation of evidence» Economic
Procedural Code of Ukraine:

the court evaluates the evidence according to
its inner conviction, based on a comprehensive,
complete, objective and direct examination of the
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evidence in the case; no evidence has a predeter-
mined force for the court (part 1, 2) (2018);

— According to art. 94 «Evaluation of evidence»
of the Criminal Procedure Code of Ukraine: a judge,
a court of his own conviction, which is based on a
comprehensive, complete and impartial study of all
the circumstances of criminal proceedings, guided
by the law, evaluate each evidence in terms of ad-
missibility, reliability, and the totality of the evidence
collected — in terms of sufficiency for making the
appropriate procedural decision; no evidence has a
predetermined strength» (part 1, 2) (2012).

Thus, it should be noted that modern domestic
legislation in the field of constitutional jurisdiction is
organically and functionally imperfect. One of the
reasons for this, in my opinion, is the legislator’s
attempt to resolve in one law all issues related to the
activity of the CCU, which resulted from the emer-
gence of gaps, in particular, with questions of proof
(obtaining, evaluating and using evidence and
forming the judge's internal convictions) in a consti-
tutional court proceeding.

In addition, it should be noted that the imper-
fection of the legislative regulation of the activities of
the domestic body of constitutional jurisdiction is
also a consequence of insufficient attention to these
problems on the part of the legal science. Despite
the fact that according to the current version of the
Constitution of Ukraine, the Court does not belong
to the domestic system of justice, a significant part
of lawyers still underestimate the importance of
philosophical and legal factors in its activities, giving
preference to a positivist approach to resolving
issues that fall within its competence.

However, this approach is acceptable mainly for
courts of general jurisdiction, where the judge's internal
convictions are formed on the basis of the assessment
of the evidence provided by the parties regarding the
correspondence of the facts, actions or circumstances
with the letter of the law. Instead, since the CCU veri-
fies laws and other legal acts for compliance with the
Constitution, which is essentially a political document,
it cannot ignore the ideological orientation of this act of
higher legal force (its «spirit»).

In this context, the CCU emphasized in the de-
cision of November 2, 2004 No. 15-rp/2004 «One of
the manifestations of the rule of law is that the law is
not limited only by law as one of its forms, but also
includes other social regulators, including moral
norms, traditions, customs, etc., which are legitimate
by society and are conditioned by the historically
achieved cultural level of society. All these elements
of law are united by a quality that corresponds to the
ideology of justice, the idea of law, which has largely
been reflected in the Constitution of Ukrainey).

The above should not be understood in such a
way that the Court does not at all check the chal-
lenged laws and other legal acts (their separate
provisions) to comply with the text of the Constitu-
tion, but it is indisputable that philosophical and
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legal factors have a significant influence on the de-
cisions of this collegial body. The point is that the
internal convictions of each judge on a matter which
is considered by the Court are formed by methods
of formal logic as a result of the assessment of the
evidence of conformity:

— The ideological orientation of the Constitution
for the protection of universally recognized human
values, such as life and health, dignity and human
integrity, etc. (axiological dimensions);

— Influence of the provisions of the challenged
law or other legal act on legal relations in the socio-
political, economic, moral-spiritual and other
branches of society being (ontological dimensions);

— Modern concepts of scientific knowledge on
issues raised in the constitutional petition, appeal or
complaint (epistemic measurements.

Thus, based on the results of this research and
foreign experience, | consider it expedient to intro-
duce a scientifically substantiated modern system of
legislative support for the activities of the domestic
constitutional jurisdiction body, which can be con-
ventionally defined as «the Constitution — the laws
on the Constitutional Court - other laws and codes».

In particular, it is proposed by analogy with the
law regulating the activities of courts of general
jurisdiction, as well as by the example of some for-
eign countries to develop and adopt separate laws
on the issues: first, the status of the body of consti-
tutional jurisdiction and its judges; and secondly, the
powers of the Court and the procedure for appealing
to it, and thirdly, the constitutional court proceeding.

The latter, under the conventional name «On
the judicial constitutional process», should consist of
two parts: general and special. The subject of regu-
lation of the provisions of the general part of this law
should be, in particular, procedural issues related to
the implementation of the judicial constitutional pro-
cess, including the establishment of rules for the
formation of the evidence base for the decision in
the case, in particular, by assessing and using the
evidence provided by the participants in the pro-
cess, and received by the Court on its own initiative.
A special part of the process «should consist of
sections, each of which regulates the rules for
reviewing cases on the activities of the Court, taking
into account the peculiarities of constitutional pro-
ceedings in each of these areas».

Scientific novelty

Scientific novelty of the publication is that the au-
thor has researched the actual issues of formation of
internal convictions as a separate judge of the CCU
and collegial body of constitutional jurisdiction
as a whole, which at this time still remain out of the
attention of legal science and are not regulated by law.

Thus, the materials presented in the article are in
essence the first comprehensive study of the laws of
evaluation of evidence, taking into account the specif-
ics of the constitutional court process.

Conclusions

Based on the above, in our opinion, it is possible
to draw certain conclusions on issues related to the
assessment of evidence in a constitutional legal pro-
cess, according to your own conviction, the judge:

— firstly, the philosophical and legal foundations
of the procedure for evaluating evidence in the do-
mestic constitutional process are still poorly re-
searched and not legally regulated;

— secondly, the study of the principles of the scien-
tific approach and legislative regulation of domestic and
foreign lawsuits in various branches of law, give
grounds for some hypothetical assumptions on the
definition of the concept of «inner conviction» of evaluat-
ing evidence in a constitutional court process:

a) the formation of the internal convictions of
the judges of the Constitutional Court on the evalua-
tion of evidence is significantly influenced by objec-
tive and subjective factors. The circumstances that
were established during the consideration of the
case should be attributed to the objective, to the
subjective — personal traits of the judge’s character
and consciousness such as: worldview, profession-
alism, legal conscience, justice, etc.;

b) the philosophical-legal and psychological-
mental category «inner conviction» of a judge in the
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constitutional process is de facto a reflection of his
subjective confidence in the correctness of the as-
sessment, objectively established circumstances,
that is, a specific form of reflection of objective reali-
ty. However, being in form and content a reflection
of objective reality, the inner conviction of one judge
is not a criterion for knowing truth in the constitu-
tional process, since this criterion is solely the deci-
sion of a collegial body;

— fourthly, modern domestic legislation in the
field of constitutional jurisdiction is organically and
functionally imperfect, not least because of the failed
attempt by the legislator to resolve in one law all
issues related to the activity of the CCU, which
resulted in a collision legal norms and gaps, in par-
ticular, on issues of proof (reception, evaluation and
use of evidence) in the constitutional court proceed-
ing. Based on the results of this study and foreign
experience, it is proposed to introduce a modern
system of legislative support for the activities of the
domestic constitutional jurisdiction body, which can
be conventionally defined as «the Constitution — the
laws on the Constitutional Court — other laws and
codes».
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BHyTpillHE NnepeKkOHaHHA Nif Yac OUiHKM AOKas3iB
Y KOHCTUTYLiMHOMY CyA0BOMY npoueci

Memoro docnideHHs1 € KoMrneKkcHUl aHani3a HedocmamHb0 Q0CIOXKeHUX numaHb hOPMy8aHHSI 8HYMPIlUHbO20
riepekoHaHHs1 cy00i opeaHy KOHCMUMYyUilHOI topucOuKuii sk cyb’ekma dokalyeaHHs 8 KOHCMumyUyiliHoMy cydoeomy
npouyeci. Aemop akueHmye ysacy Ha 3’iCy8aHHi CriinbHUX | 8iOMiHHUX ocobnusocmeli ¢hopMysaHHS 8HYyMPIilHbO20
rnepekoHaHHsi cyb’ekmige Ooka3yeaHHsI 8 KOHCmMUmyUitiHOMYy CyO080MYy Mpoueci 8imyu3HsHUX ma [HO3eMHUX Op2aHie
KOHCcmumyUy,itHoi ropucOukyii ma cydoeux ycmaHog8 3azarnbHoi topucOukuyii. [ns OocsicHeHHsi nocmasneHoi memu
HeobxiOHO 6yri0 sukoHamu maki 3ag0aHHs: ro-rnepwe, suaHa4yumu irocoghcbKo-npagosi 3acadu npouedypu OUiHKU
Ookasig y 8iMUYU3HSIHOMY KOHCMuUmyuyitiHOMy cyd080MY MPOUECi, SKi € 3akoHO0as4yo He epeayribosaHuMu; ro-opyee,
docnidumu cmyniHb ernnusy Ha hopMy8aHHSI 8HYMPIWHbO20 MepeKkoHaHHs1 cy00i KoHcmumyuyitiHo2o cydy 8 npoueci
OUiHKU Ookasie ob'ekmueHux i cyb'ekmusHUX chakmopie; no-mpeme, 3’acysamu 8iOMiHHOCMI rMpouedypu 8UCTOBIEHHS
cyddero opzaHy KOHCmMumyuyitiHOI ropucOuKuil ceoeo cmaesrneHHs1 0 ouiHKu OOKasie KoneziasibHUM Cy008UM Op2aHOM
WIISIXOM 20J10Cy8aHHs ma Ha nidcmaesi 8HympiluHb020 MEePEKOHAHHS; Mo-4emeepme, OKpecaumu wisixu nodasbwozo
Haykogo20 docnioxeHHs1 npobnemu U obrpyHmysamu HeobxidHicmb ii 3akoHO0ag4y020 8peayrnoeaHHs. [ eUKOHaHHS
riocmassneHux 3ag0aHb 3acmoCc08aHO 3az2albHOHaykoei mMemodu ni3HaHHS, 30Kpema. aHani3, cuHmes, 0edyKuito,
iHOyKyiro, nl02iyHUl, cucmeMHul, a makox crneyugiyHi Haykoei MemoOu [i3HaHHs 8 easnys3i rnpasa -—
gopmaribHO-PUOUYHUL, HOPUOUYHO-2epPMEeHEBMUYHUU, MOPIBHSMbLHO-PagosUl, a makoX mMemoOd aHasisy npakmuku
cyd08020 KOHCMUMYyUiliHo20 KOHMPOoo. Emnipu4Hy 6a3y docnidxeHHsI CmaHo81simb npayi 8iMYuU3HsIHUX ma iHO3eMHUX
rpasosHasuie, fKi eugyanu meopemuyHi rnumaHHs cydoeoeo Ooka3yeaHHs1 U 0Ookasie, akmu HayioHa/lbHO20 ma
3apybixHoeo npaea, npakmuky KoHcmumyuitiHozo Cydy YkpaiHu. Haykoea Hoeu3Ha pobomu ronsi2ae 8 momy, Wo ue
nepwe 8im4u3HsiHe KoMreKkcHe OOoCiO)eHHs1 rnpouyecy ¢hopMmyeaHHs 6HYMPIWHBO20 [MEPEKOHaHHs Ccyb’ekmie
Ooka3yeaHHs Mi0 4Yac OujHKu 0okasie y KoHcmumyuitiHoMy cydosoMmy rpoueci. 3a pesynbsmamamu OO0CIOKEHHS
0brpyHmosaHo, wWo @inocoghcbKo-rnpasosi 3acadu npoyedypu OUuiHKU O0Ka3sie y 8imYU3HSIHOMY KOHCMUmyUyitiHOMY
cydoesomMmy npoueci Ooci nuwarmbecs o3a yeaz2ot HPUOUYHOi HaykKu ma 3akoHolasus. Teopia ma npakmuka
KOHCMumyUuitiHo2o cydo8020 rpouecy 3aceidyyromb, WO Ha OPMyBaHHSI BHYMPIWHbLO20 MEePEKOHaHHsT Ccy00i
KOHCmMumyU,itiHo2o cydy 3 numaHb OUiHKU 00Ka3ig 3HayHul erue Maompe 06'ekmusHi (obcmasuHu ma akmu, [Ki 6ynu
ecmaHoerieHi 8 npoueci po3ansdy cripasu) ma cyb'ekmueHi (ocobucmicHi pucu xapakmepy ma cgidomocmi: ceimoansio,
npogpecitiHicmb, npasocsidomicmpb | cripasednugicmb) hakmopu. BHympilwHe nepexkoHaHHss 00Ho20 cyddi, wo 3a
3micmom i ¢ghopmoro cmaHo8UMb 8i00bpakeHHs 06°ekmueHOI dilicHOCMI, He € KpumepieM Mi3HaHHS iICMUHHOCMI 8
KOHCMUmMyUitiHOMy Ccyd080MY rPOUECI, OCKIMIbKU UUM KPUMEPIEM € BUKITIOYHO PIWEHHST KorleegiarlbHO20 Op2aHy.
lMpobnemu 0Ooka3ygaHHs1 8 KOHCMUMYyUiliHoMy cydog8oMy rpouyeci nompebyrms nocuneHoi yesazu 3 6GOKy HayKu
¢pinocopii npasa ma HazanbHO20 3aKOHO0a84020 8peayno8aHHs.

KnrouoBi cnoBa: BHYTpIlWWHE MEPEKOHaHHS; eMoLil; iCTMHA; OuiHKa AoKasiB; pPO3yMOBa AisnbHICTb, Cyao0BUN
npoLec; CyMHiB; cpakT.
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KpumiHonoriyHi o3Haku «npocgecinHoi» 3NOYNHHOCTI:
couianbHO-NpaBoBe AOCHiAKeHHSA

lMumaHHs1 «npogheciliHoi» 3noYuHHOCcmi € cknadHum | 6azamoacriekmHuM, 3 oenddy Ha wo npomudis iu
nepedbayae po3pobrieHHs EOUHO20 MidX0dy ma cymmegoeo pegopMy8aHHS He NTULIe KpUMIHaNIbHO20 ma KpUMiHaibHO-
BUKOHaB4Y020 3akoHoOascmea, a U efacHe eeKkmopa CcaHKUiliHOI nonimuku Oepxasu 3 KaparnbHOi Ha KOPEeKUilHY,
30ilIcCHeHHs KOMIIEKCHUX coujanbHO-npaeosux 0ocrioxeHb. Memoro cmammi e ecebiyHull po3anisid numaHsb,
rnog’a3aHux i3 «npogheciliHo» 3MI04YUHHICMIO, 30Kpema 8r/u8oM Ha Hel Mpu3HayeHo20 roKapaHHs, y3a2allbHeHHS
iHgbopmauii Mpo KpUMIHOMO2IYHI 03HaKU Ub020 8Udy 3/I04UHHOCMI ma hOpMYIHo8aHHs Ha rnidcmasi ompumMaHux pesyrib-
mamig npono3uyiti wodo npoginakmuku U rnonepedxeHHs1 Yboeo npomurnpasHoeo sisuuja. Memodosio2i4yHor OCHO-
8010 00C/IIOXKEeHHSI € CYKYMHICMb 5IK 3a2aflbHOHayKo8UX, mak i crieyianbHux Mmemodie ma crocobie HayKo8020 ri3HaHHS,
3acmocyeaHHsi sKux Qano 3Moey 8cebiyHO npoaHanizyeamu acrekmu  ropyweHoi  npobrnemamuku,  Wo
CmocyrmbCs CMaHOoB/eHHS, po38UmKy ma 3anobieaHHs1 MpogecilHil 3no4yuHHocmi. TeopemuyHul 6a3uc OOCTIOKEHHS
cmaxosnambs KoHcmumyuis Ykpainu, KpuminanbHull i KpumiHanbHo-8ukoHagyuli kooekcu YkpaiHu, 3akoH Ykpaitu «[1po
npobauito», YuHHIi 3akoHoOaedi U Mi03aKOHHI HOPMamueHO-MPaeosi akmu, MPOEKMU HOPMamueHUX akmie, Wo
peaynoms 8i0HOCUHU y cepi 8UKOHaHHSI U 8i0bysaHHsI KpUMIHa/bHUX MOKapaHb, a makoX Haykoei cmammi 3
OKpecreHoi memamuku. BukopucmaHHs aHanimu4Ho2o memody cripusisio aHarni3y pe3yrnbmamie aHKkemyeaHHs 0cib, sKi
8YUHUIU 3/T04UHU 3 O3HaKaMu 3/104UHHO20 rpoghecioHaniamy. Memod cmamucmuy4Ho20 aHarnizy 0ae 3moey 0emarsibHO
docnidumu  pe3ynbmamu aHKemygaHHs; HpuUOUYHO-KOMIapamueicmu4yHuli. mMemod — MopigHAMU iX 3a [esHuUMuU
Kpumepisimu;, Memo0 npaso8o2o MPOoeHO3y8aHHsI — NPoA08XKUMU OOCIOXEHHS Ub020 nuUMaHHs 8 KOHmeKcmi ompuma-
HUX pe3ynbmamis, iMrninemMmeHmysamu 8 3akOH00as8cmeo ompumMaHi 8UCHOBKU 3adsisi npoginakmuku U rnornepeoxeHHs
npogpecitiHoi 3noyuHHocmi. Haykoea Hoeu3Ha rosisiecae 8 30ilCHEHHI rPyHMOBHO20 aHaslizy KpUMIHOMOR2iYHUX O3HaK
«npogbeciliHoi»  3M04YUHHOCMI, Ppo3pobrieHHi npono3uyiti  wWodo 3anobicaHH UbOMY MPOMUINPasHOMY S8UWY,
anbmepHamusHux eudie rnokapaHb i po3sumky npobauil, 30kpema peanisauyii 3axo0dig creyiarbHO20 NONEPedKeHHs, a
makox wrsixie Helimpanisauji 3no4yuHHUX mpaduyild y micysix no3baeneHHs eori. BucHoeku. [lposedeHe O0CiO)eHHs
dasio 3moey KoHcmamysgamu OO0UiNbHICMb. 3aCMOCOBY8aHHS rokapaHHs y audi no3basieHHs1 8011 IK 8UKITIOYHO20 8Udy
KPUMIHanbHO20 MoKapaHHS; nocridoeHoz20 30ilCHeHHS 3axo0i8 crieyiasibHO20 MonepedXXeHHs, sIKi € KOMIMemeHUier
aomiHicmpauii ycmaHo8 BUKOHaHHSl roKapaHb, CMEOPEHHS HalexHUX ymoe Ors egheKkmueHo20 (QyHKUIOHy8aHHS
rneHimeHyjiapHoi npobauii; 3abesnevyeHHs1 eheKmueHo20 OepxasHO20 yrpaesliHHS CEhepord BUKOHaHHST roKapaHb |
npobauii; npakmuy4HOI peanidauii 3aoxo4ysarnbHUX IHCMPYMEHMI8 y KpUMiHaribHOMY pasi.

Knto4yoBi cnoBa: 3MO4nHHICTb; «NpodeciiHa» 3MOYMHHICTb; 3MOYMHHUI NPOMMUCEN; KpMMiHanbHa KBanidikauis;
KpuMiHanbHa cybKynbTypa; yCTaHOBa BMKOHAHHS NokapaHb; npobauis.

BeTtyn

JocnigkeHHa cyyacHMX HayKkoBUiB cCBigvaTtb ansa couianbHoi 6e3nekn. 3BiCHO, OPUANYHO BCI
npo Te, O HWHI OAHiel0 3 HaWbiNbl peanbHUX 3a- | 3MOYMHM 3a3BMYal BU3HAYalOTb SK NPaBOMOpPYLUEH-
rpo3 onsi 6esnekn rpoMagsiH, CycninbCTBa N gepxa- | Hs, ToOTO Aito abo 6e3fisinbHICTb, siKi 3ab0pPOHEHI
B/ € 3MOYUHHICTb. Yepe3d HM3Ky OB’EKTMBHMX | | 3aKOHOM Ta 3@ BUMHEHHSI SKMX Cyd MOXe Npu3Hayu-
CyO’EKTMBHMX MPUYMH KpUMiHanbHa cuTyaudid B | TM nokapaHHA. OgHak OKkpemi AOCNiAHWKM CTBep-
YKpaiHi carna KpuTtuyHOro piBHA. Pi3ko 36inbwumnnmcs | [MKyTb, WO HaWBaXnMBIWMM (hakTOPOM YYMHEHHS
MacwTabu 3MOYUHHOCTI, CNOCTEPIraeTbCs 3pOCTaH- | 3MOYMHY € He NULLE 30CEPEKEHHST yBarM Ha KOHK-
Hs1 pPiBHS arpecuBHOCTI, 3yxBanocTi 1 Hebe3neyHoCTi PeTHIN 3MOYMHHIA noBeAdiHUi, a W YCBIOOMMEHHS
3MNOYMHHUX AisiHb, NOCUIIOETLCS «MNpodhecioHaniamy OCHOBHUX  3ITOYMHHUX  aTpubyTiB, cneumdiyHmx
Ta OpraHi3oBaHICTb 3MOYMHHOCTI. BinbLWicTb yuynHe- | 03HaK NPodeciiHOT 3MOYNHHOI AiSNbHOCTI, NPOTU-
HUX CyCMiNbHO Hebe3nevyHux fisHb € THKKUMU 1 nocrtaBneHHs cebe ocobam, SiKi paHiwe BYUHSAMM
ocobnmnBo TSHKKMMKU. Habynu nowmpeHHs Bunagku 3M104MH, Ta YCBIOOMIEHHS HacCnigKiB, AKMX 3a3Hae
BMKpPAOEHHS TPOMaAsiH, YMUCHUX YOUBCTB, CNpU4n- | rPOMAACHKICTb. 3BICHO, KOXEH BWA 3MOYMHHOrO
HEHHS TSPKKOI LUKOAW 300pOB’t0, BaHOUTU3M Ta iHLUi JiSHHA Mae iHaMBiayanbHi, HeraTMBHI opraHisauiviHi
HebesneuHi 3nounHn (Mozol, 2017, p. 117). | Ta couianbHi Hacnigku (Tastan, 2019, p. 27-32).
3okpema, igeTbCs Npo 3MO4YMHM 3 O3HaKaMu 310- Kpim TOro, cknagHi eKOHOMIYHi, MOMITUYHI 1N rno-
YMHHOrO «npodpecioHaniamy», £Ki, MOPIBHAHO 3 GanisauinHi npouecu, SIKMMM O3HA4YeHEe CbOrodeHHS,
HLWUMMKW  3NOYMHaMM, CTaHOBNATb Oinblly 3arposy | CAPUYMHAKOTbL MOSIBY HOBUX BUAIB  OpraHizoBaHUX
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YrpynoBaHb NPOMECINHMX 3MOYMHLIB | BUAIB 3MOYNH-
HOrO MPOMMCITY. TakMM YMHOM, KPUMIHOreHHa cuTya-
Ljid, Wo cknanacsa B YKpaiHi 3 ornsaay Ha HecTabinbHy
MONITUYHY CUTYaLil0 Ta HEeCcnpuaTiMBe CoujianbHO-
€KOHOMIYHEe CTaHOBULLE, CTaHOBUTb CYTTEBY 3arposy
Ons HaujioHanbHoT 6e3nekn Hawoi aepxxasu. OgHUM 3
OCHOBHWX YMHHUWKIB BUHMKHEHHST OKpecneHoi npobne-
MW € Take HeraTMBHe coLlianbHe siBuLle, K Npodecin-
Ha 3MNO4YMHHICTL Yy BCiX ¢bopmax ii BusBy (Tronko, &
Dyba, 2018, p. 71). Kpim Toro, npodeciiiHa 3mno4mH-
HICTb OCTaHHIM 4YacoMm BMXOAWUTb Ha HOBWUI PiBEHb Y
KOHTEKCTi ~ cycninbHoro  crtaerneHHs.  [poTtarom
XX cToniTTa AoCnimKEeHHST 3MOUYNHHOCTI «BinmMXx Komip-
uiB» i npocpecioHanis gann 3Mory BM3HAYMTWU MEBHI
TUNOMOriYHI AEeTEPMIHAHTN X NOBELIHKN.

TepMiH «3MOYMHHICTb BinNnx KoMipuiB» € LWnpo-
KO BXWBaHMM, HUM MO3HaYalTb HU3KY BWUAIB 3M0-
YMHHOI gigneHocTi. CyyacHi 3MI no3uuioHy0Th Tak
3BaHUX NPOMECINHMX 3NOYMHLUIB AK eniTy 3 nosuuii
couianbHOro knacy v tuny 3noymnHuis. KiHo- i Tene-
Bi3ilHI 306paXkeHHs1 4EMOHCTPYOTL CKnagHy cdopmy

MeTa i 3aBAaHH

Mybnikauis Mae Ha MeTi BcebiYHe BUBYEHHS
OCHOBHUX MUTaHb, MOB’A3aHUX i3 MPOECINHOK 3M0-
YMHHICTIO, Ha nigcTaBi NPOBEOEHOro CoLUioNorivyHOro
OOCTIKEHHS (aHKETYBaHHSA) OCi0, SKi BYUMHUNN 31104U-
HW, LLIO MaloTb O3HaKM 3rMOYMHHOrO nNpodecioHaniamy.

MocTtaBneHa meTa nepegdbayae BMKOHAHHSA HU-
3K 3aBOaHb, cepeq AKuX:

1) TeopeTnyHe OOIrpyHTYBaHHS OKpemMux acne-
KTiB MpOeCiNHOI 3NOYNHHOCTI, 3NTIOYMHHOro npode-
cioHaniaMy B CTPYKTYpi 3NMOYMHHOCTI 3aranom;

3MI0YMHHOCTI, SIKa IPYHTYETbLCS Ha NIACTYMHOCTI M
MaHinynauiax i3 xeprtesamu. IMigpK npodecinHoro
3M104MNHUSA «Birnoro Komipusy, «npodecinHoro Mumc-
nMBUSA» Ta IXHIX XepPTB Yy NONYNAPHIA KynbTypi ogHa-
KOBO BMOKPEMIIIOIOTb i CMOHYKalTb CYCninbCTBO A0
opMyBaHHS MEepPEeKOHaHHS MPO MopanbHY MPUNHS-
THiCTb Takoro obpasy (Holmes, 2017).

HuHi BiaGyBaeTbCA 3MiHA aKUEHTIB: OCHOBHE
3aBaHHs NEHITEHLIapHOI CUCTEMW Nonsirae B TOMY,
o6 MOBEPHYTU 3aCy[KEHOro 9K M0AVHY, SKa Bia-
Oyna nokapaHHs, 40 HopMarnbHOro XuTTa (Lytvynov,
2018). 3 ornsigy Ha ue, nepea AepXaBHUMMU opra-
HaMmn YKpaiHM Ta HayKoOBOK CHifIbHOTOK MOCTae
HM3Ka NUTaHb, L0 MNOB’sA3aHi 3 HanpamamMun NpoTuaii
NpodecCinHii  3noYMHHOCTI. CnywHow € gymka
BYEHWX-KPUMIHOMONIB LWOAO HEOobXigHOCTI CTBOPEH-
HSA €AQMHOI cTpaTerii NpoTuAil NPOMECINHOI 3NOYNH-
HOCTi SIK KOMMOHEHTY cTpaTerii HauioHanbHoi 6esne-
kv YkpaiHn. 3asHayeHe Bulle 3yMOBIIOE aKTyarib-
HICTb TEMW, CMOHYKA€e HayKOBLB i MPAKTUKIB A0 Hay-
KOBMX AOCTiaXeHb 3 OKpecneHoi npobnemaTtumku.

A1 JOCNigXeHHS

2) couionoriyHe [OOCNIMKEHHS (aHKETYBaHHS)
0Cib, AKi BUMHUNN 3M0YUHM, WO MaKoTb O3HAKK 310-
YMHHOrO NpodecioHaniamy;

3) BM3HaAYEHHSA Ha OCHOBi OTPUMAHUX pe3yIib-
TaTiB OCHOBHMX O3HaK i AeTepMiHaHT «npodecin-
HOI» 3NTOYMHHOCTI;

4) po3pobneHHss cuctemmn npodinakTukn Ta
nonepeaxeHHs NPodeCiHOi 3MOYNHHOCTI.

Buknaa ocHoBHOro matepiany

[MUTaHHA BWBYEHHS KPWUMIHOMOMYHUX O3HaK
NpodecinHOi 3MOYMHHOCTI € aKkTyanbHUM $K Ons
HayKOBLiB-KpMMIHOSMOriB, Tak i ANd npeacTaBHUKIB
NPaBOOXOPOHHMX OpraHiB, [epxaBHOi KpUMiHanNbHO-
BMKOHaBYOi cnyxbu. O3HadveHin npobnemartumui npu-
CBAYEHO Mpaui HM3KM 3apybiKHMX y4deHux, cepen
sakmx M. J1. BeHcoH, 1. pabocki, [1. B. KameHcbkui,
P. KsiHHi, B. Ob6ep, [O.A. MNactepHak, B. K. lNeH,
E. X. CaTtepneHg, C. C. CiMmncoH, P. Tomacik.
Y BITYM3HSHIN HAYKOBI niTepaTypi OKpemi NUTaHHA
aKkTyanizoBaHOi TemMaTuKU PO3rMSIHYTO B HayKOBMX
Oopobkax TakMx  ydeHux, Sk | M. JaHblimH,
O. A. l'epueHsoH, O. . N'ypos.

Y KpuUMIHOMNOrYHIN niTepaTypi 3a3HayeHo, Lo
BriepLlue y CBITi «NpOMEeCinHy» 3MOYNHHICTL SK Ca-
MOCTINHUIA BWMA 3MOYMHHOCTI Oyno 3adikcoBaHO
1897 poky Ha Nengenbbeprcbkomy 3'i3gi MixkHapoa-
HOro coto3y KpumiHanictie (Scott, 2008). Ha 3'i3ai
ONpUNIDOHMAN TaKy Kracudikauito npaBonopyLlHU-
KiB: 1) 3rMOYMHLI BUNAAKOBI, €Mi30ANYHi; 2) 3rouYnHLi,
SIKi BUSIBUITM HECTIVKICTb Y MoBediHUi abo aekinbka
pasiB BUYMHAMWM 3M04YMHK; 3) 3MOYMHLI 3MicHi, abo
«npodpecinHi». Ane onepyBaTtn MOHATTAM «npode-
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CifHi 3MOYMHUi» noyanu HabaraTo paHiwe. [licns
onybnikyBaHHsa npaui Y. llombpo3o «3noynHeLb»
1876 poky, Oe aBTOp BMKIaB CBOK TeOpilo NpUpo-
OXKEHOTOo 3MoYMHUSA, Habyno akTyanbHOCTi MUTaHHSA
BMBYEHHSI 0CcoOW 3roumHusA. Bigomuin itanincbkui
yyeHun E. ®eppi knacndgikyBaB 3novMHLIB 3@ Taku-
MU KaTeropismu: 1) BoxeBiNbHUIA; 2) BUNaaKOBUM;
3) NPUPOMXEHNA  3MoYMHeLUb (3rogin, Lwaxpan);
4) npucTpacHuii; 5) 3anoumHelpb 3 HAbOYTOK 3BUYKOHO.

CTaHOBMEHHSA KOHLEeNuii NpodeciiHOro 3nouyu-
Hua B CLUA TpuBano npoTarom Apyroi nonoBUHU
XX cTonitrta. AMepuKaHCbKM  KpumiHonor EfBiH
CatepneHg 1937 poky onpuntogHus npauto «[lpo-
decinHniA 3nogin», Oe OnucaB XapakKTepHi pucu
ocobn «npodecitHOro» 3no4YMHUs, KOro CBiTO-
CMPUNHATTS, CTaBMEHHA OO0 CyCninbCTBa 3ararom.
ABTOp Haronocme Ha TOMY, LWO KpuMMiHanbHa npo-
decia € TakMm camum Pi3HOBUOOM LisiNbHOCTI, SK 1
iHWi IOPUOMYHO MPUNHATHI, WO NOTPebyroTb NEBHUX
HaBMYOK i BMiHb Ta nepefarTbCs MankbyTHIM MOKO-
niHHam (Holmes, 2019). Teopilo «npodecinHoro»
3M104YMHLUS FOCTPO KpUTUKyBanu. [leski BYeHi BBaxa-
nnM, Wo 3nouvMHUS Takoro Tuny B3arani He iCHye.
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Y cBoin npaui «3gi6HUN 3nounHeub» [kKoH Mek
(Mack, 1972) cTBepaXyBaB, LWO 3MOYUHLI, SIKi
3aMMalTbCa KPUMIHANBbHMM NPOMMUCIIOM MOCTINHO,
He € CTaTUCTUYHO 3Ha4yLLoK KaTeropier. 3amicTb
TepMmiHa «npodeciiHniA 3NoYnHELbY BiH 3anpono-
HyBaB KaTeropito «34ibHun 3noumHelb» (ocoba, sika
3aMMaEeTbCs 3MOYNHHOK AIANbHICTIO Ha MNOCTIVHIN
OCHOBI Ta ANS SKOI LA AisnbHICTb BU3Ha4ae cnocib it
XnTTH). TakoX HaykoBeub CTBEpPAKYBaB, LLO YeTBe-
PO 3 MATU TaKMX 3M0YMHLIB YHUKAKOTb KPUMiHAMNBHOI
BignosiganbHocTi (Mack, 1972).

BoaHoyac nuTaHHA Woao icHyBaHHA npodecin-
HOT 3M0YMHHOCTI K OKPEeMOoro BMAY 3M0YMHHOCTI
OOHUWHI  3anuwaeTbCca  gUCKyciHum.  poTdarom
OCTaHHIX POKIB OOCMIMKEHHSA 3 NMUTaHb OpraHisoBa-
HOI 3MOYUMHHOCTI I'PYHTYIOTLCH Ha 3acobax mMacoBoi
iHpopmauii, apewTax i CTaTUCTUYHUX OAHUX NPOKY-
paTypw, a Bi4COTOK OOCHIIKEHb, L0 CNNPaTbCS Ha
OLiHKY NMpaBOBMUX (PaKTiB Ta NPAKTUYHUX COLiarnbHO-
npaBoBUX [OCNIMQKeHb, € HesHadHum (Denley, &
Ariel, 2019). Le cyTTeBO ycknagH0e OOCHiIKEHHS
OKpecrieHoi NpobnemaTuku.

Mo-nepLle, He iCHye OOHO3HAYHOro TrymayveH-
HSA MOHATTA «NpodeciHa 3NOYMHHICTb», abo «3no-
YMHHMI NpodpecioHaniamy». Ha Hawy aymKy, Ha Cbo-
rogHi HambinblW TOYHUM TEPMIHOM, LLIO OKPECHIoe
NOHATTA NPOGECINHOT 3NOYNHHOCTI, € BU3HAYEHHS Ti
SIK BiQHOCHO CaMOCTIHOIo BMAY CTilKOi cuctemaTu-
YHOI 3MOYUHHOI LiSINbHOCTI, CYD’eKTU SKOi, Marouum
BiOMOBIAHI cheuianbHi HaBUYKKW, 3HAHHA N YMIHHS,
3aMMaloTbCA KPUMIHANbHUM MPOMUCAOM 3i 3006Y-
BaHHA OCHOBHOro abo [04aTKoBOro  [OXOAy,
nigTPUMyouM BOAHOYAC 3B’A30K 3 aHTUCOLianbHUM
cepefoBULLIEM, HABMMKEHMM 00 iXHbOI OpieHTauii,
yCTaHOBOK i cybkynbTypu (Minna, 2018).

Mo-gpyre, NUTaHHIO OOCHIOXEHHA NpodecinHoT
3MOYUHHOCTI  MpUAINAKTE  HEeOOoCTaTHLO  yBaru,
nonpu Te, WO camMe Len BMA NpOTUNpPaBHOI Aidnb-
HOCTi, 3 OrnsaAgy Ha NiAroTOBNEHICTb ii CyD’ekTiB,
Npu3BOAUTL OO0 TSHXKYMX HACNIOKIB, HdK 3BMYanHa
3MOYUHHICTb. KpuminanbHuin npodecioHaniam
nepepbayvae OpIiEHTYBaHHA Ha TpuBamny 3MOYMHHY
[iSANbHICTb, @ iCHyBaHHSA NPOMECINHOrO 3M04YMHHOIO
cepefoBullla € MiArpyHTAM Ans MOro BiATBOPEHHS
Ta po3BuTKY. NpodeciiHa 3MoYMHHICTL NocTae CBO-
EPIAHMM SOPOM 3JTOYMHHOCTI, OCKINbKW ii Cy0’eKTm
HanexaTb OO0 KaTeropii ocib, ski ycBigoMneHo npo-
TUCTaBnATL  cebe  ycTaneHum  MoparnbHUM
UiHHOCTAM | npaBonopsagky, 3aBgarudn  iCTOTHOI
wkoan cycninbcTBy. lNpodeciviHa 3noYmHHICTL 6e3-
nocepegHbO BMNNMBAE Ha BiATBOPEHHSA MNEPBUHHOI
3MOYNHHOCTI, YCKNagHIo4YM KpUMIHaIbHY cuTyauilo
B kpaiHi (Button, Shepherd, & Blackbourn, 2018)
3a3HayeHe BUSBNAETLCA, Nepeaycim, Y HeJoCTaTHIN
KiNTbKOCTi HaykoBMX npaub 3 NuUTaHb NpoTuaii npo-
decinHin 3nounHHocTi. Ockinbku npodecinHa 3no-
UYMHHICTb € CaMOCTINHUM BWOOM, sikKM noTpebye
KPMMIHOMNOrYHOrO BMBYEHHS, NpodecinHoro nigxoay
B NpoTuUaii, NOTPIOHO HaronocuTK, WO HWUHI BiACYTHI
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CTaTUCTUYHI [aHi, I'PYHTOBHI HayKoBi AOCHIOKEHHS
Takoro BMAY 3MOYMHHOCTI, WO 3YMOBMOE TPYAHOLL Y
BCTAHOBIEHHI 1i 03HaK i puc. BinbLicTb couionoriyHmx
OoCnigkeHb LoA0 BCTAHOBMEHHST KPUMIHOMOMYHUX
O3HaK NPOMECINHOI 3MOYMHHOCTI MpunNagalTb Ha
1980-1990-Ti pokn XX cToniTTa. BusHayeHHs kinbkoc-
Ti NpOMeciHNX 3MNOYMHLIB CYTTEBO YCKIaAHHETHCA
Yyepes Haa3BMYaMHO BUCOKUIA piBEHb NaTEHTHOCTI.
Jeski yaBneHHa npo ii cTaH MOXHa oTpumaTu 3
aHanisy MoKasHWKIB peuuamMBHOI  3MOYMHHOCTI. 3a
OCTaHHi OecsTb POKIB NMTOMa Bara peuvavBHOI 310-
YMHHOCTI B YKpaiHi 3pocrna 3 11,6 % 2008 poky go
21,1% 2018 poky. Hambinbwy nutomy Bary B
CTPYKTYPi peumamMBHMX 3MOYMHIB MarTb  3M0YUHA
npoTtun BnacHocTi (65,3 %), 3noumHK y cdepi He3aKoH-
HOro o6iry HapKOTUYHMX 3aco0iB, MCUXOTPOMHUX PEYO-
BUWH, ix aHanoriB abo npekypcopis (14,5 %) i 3n04mHM
npotTM  XWUTTA  Ta  300poB’a  ocobu (9,8 %)
(Kolodiazhnyi, 2018, p. 21-29). 3pocTaHHs piBHSA pe-
LUMOMBHOI 3MOYMHHOCTI OnocepeaKoBaHO MOXe CBif-
YnTK i NPO 36iNblUEHHS1 NPOECiNHOI 3NOUYMHHOCTI.
AKiCHI  XapakTepuCTUKN NPOGECINHOI 3T0YUH-
HOCTi AalTb 3MOry BCTAHOBUTW i XapaKTepHi pucu
NOPIBHAHO 3 HWKMMW BUAAMWU 3710YMHHOCTI, pO3po-
6T edekTMBHI 3axoau wWodo 3anobiraHHsa 1.
OaHMM 3 MOXNMBMX BapiaHTIB L€l NpoginakTukn €
npakTuyHa peanisauis 3a0xodyBarbHUX iIHCTPYMEH-
TiB Yy KpMMiHanbLHOMy npasi. Y TakoMy Mae Wtucs
HaBiTb HE MPO 3A0XOYEHHS, @ MPO CTUMYITHOBAHHSI.
BianosigHo, HOpMKW BapTo BBaXaTu came CTUMYITHO-
HUUMK, aKe BUMHHUKN, YYUHUBLUW 3MOYMH (3@ neB-
HMX 06CTaBWH), OTPMMYE NPaBO Ha Tak 3BaHy peabi-
niTadito, cBoepigHe AepxaBHe BUbayeHHs. BiH ycBi-
OOMIIIOE, WO HaBiTb MONPU MOro cycninbHO Hebes-
neyHy nMoBefiHKy BiH LWe Mae LWaHC YHUKHYTU
HacnigkiB KpUMiHanNbHOI BigNOBiganbHOCTI. YTiM ons
LUbOro Bi HbOrO BUMaraTUMyTb YYUHEHHS MEBHUX
Oi Ha KOpUCTb CYCMiNbCTBa, 30KpeMa LUMASXOM Hew-
Tpanisauii Hebe3nekn, WO BUHWKNA, 3abe3neyveHHs
HEeMnopYLLHOCTi KOHCTUTYLINHOrO nagy, NoBepHEHHS
Ha WNaxX AOTPMMaHHSA npae i cBobog NIOOMHU, KOM-
neHcauji WkoaM Towo. HuHi aHanoriyHi nponoswuuii
03BYYMNIN aBTOPUTETHUA OpPUTAHCLKWMIA MEHONOT,
npocecop OKchopACLKOro yHiBEPCUTETY, KOMULLHIN
yneH i ronoea ypsigoBoi Pagm 3 po3pobneHHs pe-
KOMeHAaUin i3 NpuU3HadYeHHs KpUMiHanbHWX MNokKa-
paHb y cygax AWrnii Ta Yenbca EHgpto EwBsopr,
AKMA onybrnikyBaB Hapuc-namdneT 3 npoBoOKauii-
HoOl HasBol «CkacyBaTu TIOPEMHE YB'SI3HEHHSI 3a
3M0YMHM  MPOTM  BRNacHocTi?». OcHOBHa Tes3a
EwBopTta € Takow: HeHaCUNbHULbKI 3NO0YUHU He
MOBUHHI KapaTucs B'AA3HULED. YYeHun nepepycim
NPOMoHye 3pobuTn No3baBneHHs BOi HEAOCTYMHUM
MOKapPaHHAM 3a «4YMCTi» 3MI0YMHM NPOTU BMACHOCTI
(Hanpuknag, Kpagpkky, LWaxpancTeo), 36epirm
MOXIMBICTb TIOPEMHOIO YB'I3HEHHS AN AidHb,
NnoB’sA3aHMX 3 HacurbCTBOM (po3bin, BUMaraHHs)
abo nocdAraHHsaM Ha iHWi ocobucTi npasa. Ha aymky
EwsopTa, KpMMiHanbHe nokapaHHs y BUrnsai nos-
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GaBneHHs BOMi 3a CaMOl0 CBOEK MPUPOAOID HEMpO-
NopUiHO MaMHOBMM 3rf04MHaMm. [puyomy BiH 3a-
3Hayae, WO B XOAHOMY pasi He obcTore nocnab-
NEHHs1 3aXUCTY NpaBa BNACHOCTI 1 XepTB ManHOBUX
3a3ixaHb.

Ha nigTpumky cBoei Te3n npodecop EwwBopTt Ha-
BOOWTb YUCINEHHI apryMeHTH, Y TOMY Y1Ci KPUMIHOMO-
riYHi BMacTMBOCTI (30Kpema, BiACYTHICTb LOCTOBIPHMX
eMNiPUYHMX AaHUX NPO Kopensuii MK piBHEM 304YUH-
HOCTI i CTyneHeM CyBOPOCTi CaHKL,il1). [ornoBHe, ogHaK,
iHWe: no3baBneHHs Bomi 3aBxau Oyde 3aHagTo CyBO-
pUM i SIBHO HENpoMOpLiMHOK BiANOBIAAK Ha MoOpy-
WeHHa npaBa BriacHocTi (Eshvort, 2017). Tomy, Ha
Haly OyMKY, SIK Ans 3MOYMHLIB, LLO e He oTpumanu
cTatyc npodecioHanis, Tak i Ans «npodi» MoXxnvsee
3aCTOCYBaHHS LbOro 3axo4y CTUMYIOBAHHSA 3anexHo
Bi MPUTaMaHHUX iM O3HaK i CTYMEHs TSHXKKOCTi BUMHE-
HOrO 3ITOYMHY.

3’dacyBaHHs uux O3HaK nepepbadvae nornmbre-
He BUBYEHHS XapakTEpPUCTUK OCOOM, Aka BYMHUNA
3104MHU, O MalTb O3HAKU 3MOYUHHOMO Npodecio-
HaniaMy, To6TO CTilKOro Ta NpoAgyMaHoro, opraHisa-
LiIHO NiArOTOBNEHOrO0 CcouianbHOro napasvTuamy.
BiH pae 3Mmory sikKicHoO npuxoBaTu Chign 3M0YUHY,
YHUKHYTU KpUMiHanNbHOI BignoBiganbHOCTI 1 maTu
nocTiiHun matepiansHun goxig, (Lyzohub, 2018).

3 MEeTo OTPUMAaHHA HAKICHOI COLONOrivYHOI
iHdbopmauii LWoao o3Hak i geTepMiHaHTIB «npodhe-
CIMHOI» 3MOYMHHOCTI MW MPOBENW aHKETYBaHHSA 3acy-
[PKEHWX OcCib, siki BinOyBatoTb NOKapaHHs y BUMPaBHUX
KOnoHisgx. OnNuTyBaHHA Mano JOBPOBINbHMI xapakTep.
PeuunieHtamn ctanm 607 3acygxeHux i3 24 yctaHoB
BMKOHaHHS NMoKapaHsb.

B aHkeTyBaHHi Opann ydacTb 3acygXeHi i3
YKutommpcebkoi, Knicbkoi, YepHiBeubkoi, XMenbHU-
ubkoi, BiHHMUbKOI, [OHinponeTpoBcbkoi, JIbBIBCHKOI,
BonuHcbkoi, PiBHeHcbkol, Yepkacbkoi, TepHoninb-
cbkoi obnacrten 3 24 ycTaHOB BUKOHAHHSA MokKapaHb
(PKntommpcbka YBIT Ne 8, Bopucninecbka BK
Ne 119, Bepauuiscbka BK Ne 70, CokupsiHcbka BK
Ne 67, PaiikiBeubka BK Ne 78, 3amkoBa BK Ne 58,
JlitnHcbka BK Ne 123, bBinouepkiecbka BK Ne 35,
CrpwkaBcbka BK Ne 81, [IHinpoecbka BK Ne 89, Jlnua-
kiBcbka BK Ne 30, Kutomupcbka BK Ne 4, KopocTsan-
cbka BK Ne 71, Pawnkiecbka BK Ne 73, MaHneBuubka BK
Ne 42, KatepuHiBcbka BK Ne 46, Yepkacbka BK Ne 62,
CrapobabaHiscbka BK Ne 92, JlagmkuHcbka BK Ne 39,
BiHHMubka BK Ne 86, Kpwxoninbcbkmii BL, Ne 113,
LWeneTiBcbka BK Ne 98, MNopoguwieHcbka BK Ne 96,
36apasbka BK Ne 63).

3noynHamu, SKi BUMHAOTb NPOdECinHi 3noyu-
HUi, TPaaMLUiMHO BBaXalTb KpPaaibKKK, LLIaxpancTtsa,
BMKPaAEHHs1 TpaHCMopTHUX 3acobiB, ybmBcTBa Ha
3aMOBJIEHHS, PO3MNOBCOAKEHHS HAPKOTUYHUX 3aco-
6iB TOWwoO. TOMy aHKeTyBaHHS MPOBOAMIIOCH cepef,
0Cib, siKi HEOAHOPA30BO BYUMHAMMU 3FI0YUMHU NPOTH
BnacHocTi (cT. 185 KK Ykpainu «Kpagixkka» — 195
ocib; ct. 186 KK YkpaiHn «[pabix» — 121 ocoba;
ct. 187 KK YkpaiHn «Po3biny — 98 ocib; ct. 190
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«WaxpanctBo» — 24 ocobu), NpoTU XUTTA Ta 340-
poB’'as ocobu (cT.115 KK VYkpaiHu «YMucHe
BObmBCTBO» — 81 0Ccoba; cT. 121 KK YkpaiHn «Ymuc-
He TSPKKe TinecHe YLUKOMXKeHHsi» — 29 ocib), npotu
Ge3nekn pyxy Ta ekcnnyaradii TpaHcnopTy (cT. 289
KK YkpaiHn «HesakoHHe 3aBonoAiHHs TpaHCcnopT-
HUM 3acobom» — 28 ocib), y ciepi 0biry HapKkoTWu-
HUX 3acobiB, MCUXOTPOMHMX PEYOBMH, iX aHarnorie
abo npekypcopiB Ta iHLWIi 3M0YUHWM NPOTU 300pPOB’s
HaceneHHs (cT. 309 KK VYkpaiHm «HesakoHHe
BMPOOHMLTBO, BUrOTOBIEHHS, NpuabaHHs, 30epi-
raHHsl, NepeBe3eHHs YN NepecunaHHa HapKOTUYHUX
3aco0iB, MCUXOTPOMHMX PevYoBUH abo iX aHanoris
6e3 meTtn 30yTy» — 26 oci6; cT. 307 KK YkpaiHu
«He3akoHHe BMPOOHMLTBO, BUIOTOBJIEHHS,
npuabaHHs, 36epiraHHs, nepeBe3eHHs, nepecunaH-
HA 4y 306YyT HaAPKOTUYHUX 3acoBiB, MCMXOTPOMHUX
peyoBMH abo ix aHanoriB» — 19 oci6), npoTn rpo-
magcbkoi 6e3nekn (ct. 257 KK Ykpainm «baHgwm-
T™M3mM» — 4 ocobu; cT. 263 KK YkpaiHn «HesakoHHe
NoBOAXeHHs 3i 30poeto, GoroBuMM npunacamu abo
BUOYXOBUMU peyoBUHAMU» — 4 ocodm).

MpodeciriHi 3noYMHLI po3novnHaloTb CBOKO Ais-
NbHICTb 3a3Bu4an y nignitkosomy Biui. Len dakr
nigTBepokytoTb i 3ibpaHi gaHumu. Tak, OinblicTb
ONUTaHUX 3aCYMKEHUX 3a3HA4YUNK, LO po3noyanu
BUMHATK 3104MHK Y Biui 8o 20 pokis (53 %), y Biui 3
20 po 25 pokiB — posnoyana CKolBaTW 3M04YUHM
221 ocoba (36 %), 3 25 po 30 pokis — 36 ocib (6 %),
3 30 po 40 pokiB — 29 ocib (5 %), 3 40 go 50 pokiB —
4 ocobu (1 %).

«3no4YMHHay» creuianisaudis He 3anexuTb Bif
OCBIiTHbOrO piBHA. YnMano HeocBiYEHUX 3M04YMHLIB
ManCTepHO 3AINCHIOTb MNIArOTOBKY, YYUHEHHs Ta
NPUXOBYBaHHA 3M0YUHIB. ONUTYBaHHA 3acBigyuIio,
wo 48 % ocid6 manum cepegHilo ocBity, 37 % -—
cepegHio cnedianbHy, 11 % — HenoBHYy cepefHto,
a 4,7 % — BULLlY OCBITY.

HisaneHicTe npodpeciiHnx 3no4vmHUiB NoTpebye
HasABHOCTI cneujanbHUX 3HaHb, YMiHb i HaBWYOK.
«KpuMiHanbHy» kBanidikauito BoHM HabyBalTb K
Ha BfacHOMY AOCBIdi, Tak i Nig 4Yac CnifikyBaHHA 3
ocobamu, siki BXXe BOaBanucs A0 Takux AisiHb. binb-
WwicTe onutaHux (46 %) BigNoBINW, WO HaBUYKM R
YMiHHS, SiKi 3aCTOCOBYBanu Mig yac YYMHEHHS 3no-
YMHIB, OTPMMann camocCTiNHO (Tak 3BaHi caMoyuyKu);
29 % ocib 3a3Hauunu, LWo oTpMMani Li HaBUYKN «Ha
BYNuUi», 3aBASKW CHINKYBaHHIO 3 OJHOMITKaMu;
15 % pecnoHAeHTIB NOBIAOMUAN, WO OTpUManu ix
Big Apy3iB i 3Hanommx (NepeBakHO Big paHiwe 3a-
cyokeHux); 5,6 % onuTaHMx 3ayBaXumnu, WO OTpu-
Manu Bulle3asHayYeHi HAaBUYKU Ta BMIHHA B OCBITHIX
3aknagax (wkonax Ta iHTepHaTtax); 4,9 % ocib Bia-
noBinu, Wwo Habynu 3aBOsKkv nepernsgy Tenenepe-
dad i KiHoginbmiB.

Y micusax no3baBneHHs BOMi HasiBHI nepegyMoBuU
ONSA CTBOPEHHS, PO3BUTKY Ta NiATPUMAaHHA «npode-
CIIHOT» 3MOYMHHOCTI. Y BUMPaBHUX KOMOHIAX 3MO4MH-
Ui oB’eQHYIOTbCA 3a PI3HUMWU KpUTEpIAMK: ChiNbHi
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iHTepecu Ta norngaw, 3HanMoMCTBa, 3B'SI3KM Ha BOni
Towo. Ha nutaHHa «Yum €, Ha Bawy gymky, micus
no36aBneHHs BOMi MiCUSMK, Y SKUX MOXHAa NigBULLM-
TW CBO “3MOYMHHY KBanidikauito’?» 6inbLicTb onu-
TaHux ocib Bignosinu cTBepaHo (76 %), i nuwe 24 %
peCcnoHAEHTIB Haganm HeraTMBHY BiAMNOBIAb.

CyTTeBy ponb Yy CTaHOBMNEHHi npodecinHoro
3M0YMHUSA Bifirpae HasBHICTb KPUMIHANbHOT CyOKy-
NbTypy B Micusax no3basneHHs Boni. Apke 3B’A30K i3
KpUMIHanNbHUM cepedoBULLIEM 3LIMCHIOETBCA came
yepes Hei. Ha nutanHsa «Iig yac BigbyTTa nokapaH-
HA Bu cTukanucsa 3 enemMeHTamm KpMMiHanbHOI cy6-
KynbTypy B Micusx nos3baBrneHHs Boni (TopeMHa
“nponucka”, nogin nogen Ha “kactn” Towo)?» 66 %
onuTaHux BiANoBiNW «Tak», a 34 % — «Hi». BoaHo-
yac Ha nuTaHHA «Big koro Bu Bnepwe gosiganucsa
Npo HOpPMM Ta MpaBuria KPpUMiHaNbHOI CYOKynbTy-
pn?» nepesaxHa bGinbuwicte pecnoHgeHTiB (50 %)
BiONOBINW, WO BRNepLle OTpMManu Taky iHpopmadito
B MicusIX no30aBneHHsa BOnMi, Big 3acymKeHux (konu
Brnepwe BigbyBanu nokapaHHsa); 18 % — y CI30
(ITT); 22 % — Big 3HaNMOMuX, Opy3iB Ta YNeHiB CiM’i
«Ha Boni» (3gebinbLioro Big Takux, O paHile Big-
OyBanu nokapaHHs); 4 % — 3 Tenenepenad i KiHodi-
nbmiB; 2 % — Big nNpauiBHUKIB Miniyji (noniwii). Hato-
MicTb 3,7 % onuTaHWx NOBIAOMWNM, WO He
nam’dtaloTb, Ae BnepLle oTpumManu Taky iHpopmaldito.

HaykoBa

HaykoBa HOBM3Ha nonsrae B 34IMCHEHHI I'PyH-
TOBHOrO aHaniay KpWMIHOMOMYHUX O3HaK «npode-
CIVIHOI»  3MOYMHHOCTI, pPO3pPOBMEHHi Mpono3unuin
LWoAo 3anobiraHHs LbOMY MPOTMNPAaBHOMY SBULLY,

OpHieto 3 OCHOBHUX O3HaK KpUMiHANbHOMO
npodpecioHaniamy BBaXalwTb YYMHEHHS 3M04YMHIB
ansa 3000yTTs1 KOWTIB Ha iCHYBaHHA (3MOYMHHUNA
npomucen). Ha nutanHsa «Yu manu Bum po 3acy-
[PKEHHS NOCTiNHe micue poboTn?» 64 % ocid Biano-
BiNnu, Wo He manu, a 36 % ocib 3a3Hauunu, wo 6ynu
npaveBnawToBaHi. To6To Ans GinblocTi 3acyaxe-
HUX OOXi4 Big 3MOYUHHOI AiANbHOCTI 6yB OCHOBHUM
3acobom icHyBaHHs. BogHo4ac npodeciviHi 3noymnH-
Ui, nepebyBalwun Ha BOMi, NpaLeBNaLITOBYHOTHCS
Anst Toro, wWob npuxoBaTu CBOK MPUYETHICTb A0
3MOYUHHOrO CBiTY Ta ICTUHHY «KBanidikauio»
(Makarenko, 2018).

OTxXe, oTpMMaHi pe3ynbTaTi cBig4yaTb, L0 Han-
yacTile B CTPYKTYpi NPOdECiNHOT 3fT04NHHOCTI BYK-
HSAOTb 3MOYMHU KOPUCNMBOIO cnpsAMyBaHHs. Poano-
YMHAETBCS «NpodeciiHa» KpuMiHanbHa OiAnbHICTb
y nignitkosomy Biui. PiBeHb OCBITM Ha 3MOYUHHY
kBanicikauito He Bnnueae. NepLi 3HaHHS, HaBUYKM
N YMiHHSA 3M04MHUI HabyBalTb CaMOCTINHO, a BXe
3aKpinnioTb | BAOCKOHAMOKTL iX Y Micusx no3bae-
nexHs Boni. OgHUM i3 geTepMiHaHTIB npodecinHoi
3MTI0OYMHHOCTI Cnif BBaXaTu KpUMiHamnbHYy CyOKymnbTy-
py, Sika Bigirpae CyTTeBY ponb Y THOPEMHOMY cepe-
JOBULL.

HOBU3Ha

30Kpema peanisadii 3axogiB cneuianbHoOro nonepe-
[XKEHHS, a TakoX LUNSAXiB HerTpanisauii 3NoYMHHMX
Tpaguuin y micusx nosbaBneHHs BONi.

BucHoBKu

Ha nigctasi BUKNageHOro MoxHa CTBepoKyBa-
TW, WO 3 MeTo 3anobiraHHA NPodECiNHIA 3N04YnH-
HOCTi HeobXiaHO:

1) 3acTocoByBaTU MOKapaHHs Yy BuAai no3da.-
NEHHA BOSMI SK BUKIIOYHUA BUO KPUMiIHANbHOIO
nokapaHHs. binble yBarn cnig npuainatn anbTep-
HaTMBHMM BMAaM MnokapaHb i po3BUTKY npobalii;

2) NoCnigoBHO 34iNCHIOBATM 3axoau cnedianb-
HOMO  rMonepemXeHHsa, dKi €  KOMMEeTeHLIet
agMiHiCTpauii ycTaHOB BUKOHAHHSA nokapaHb. [epe-
OyCiM BapTO MOCWUMWTK CoLianbHO-BMXOBHY poboTy
B LMX yCTaHOBax, aKTMBHO 3acCTOCOBYBaTM 3acobwu
3a0X04YEeHHS I CTArHEeHHa 0o ocib, Aki cBigomo BiA-
MOBMAIOTLCSA Big NoaanblUOi 3M0YMHHOT OifNIbHOCTI,
Ha OCHOBi Moaeni AnHaMivHoT 6e3nekun. 3aikcCHUBLUK
nepexig BiAd cTaTMYHOI OO0 AWHaAMIYHOI 6e3neku,
KON nepcoHan B’A3HMUi B3aeMofie Ta npautoe i3
B'A3HAMM Mig 4ac CcBoei poboTu:  Hanpu-
Knag, MOMOALIMIA  IHCMEKTop, peani3oBylYM CBOI
dyHKUji i3 3abe3nevyeHHs Be3nekn N OXOPOHU, PO3-
MOBMSIE 3 B'I3HAMW, HaMaral4ncb BUKIMKATK iXHIO
OOBipy; CTeXuTb 3a isuyHuUM Bnaronony4ysm
B’A3HIB Mig Yac NepeBipoOK i NepeKnMYOK; 3aCTOCOBYE

MocnigoBHUIMA Migxig [0 HeHaneXHoi MNoBeaiHKY;
3a0X04y€E MO3UTMBHY NOBEAIHKY 1 pearye Ha BUSBU
HeraTuBHoi; ©Gepe yyacTb Yy npoueci KeWc-
MEHEDKMEHTY; LBWAKO BUKOHYE 3anutu; 30epirae
CMOKiM Nig Yac iHUMAeHTIB. IHTerpauis Takux gyHK-
ui (3actocyBaHHsa OaraTogucuMniHApHOro Migxo-
A4y) Yy AiFnbHOCTI OpraHiB Ta YCTaHOB BWKOHaHHSA
nokapaHb i npobauii 3abe3neunTb HasBHICTb Nepco-
Hany, KM Moxe 3amiHuTKM abo [OMOMOrTM OAWH
OLHOMY;

3) 3 meTo nocnabneHHs (HenTpanisadii) 3no-
YMHHUX Tpaguuin y Micusx no3baBreHHst Boni, Ha
Hally OyMKY, OOUiNbHO BIOMOBUTUCA Bif, «kaszapme-
HOro» YTPUMaHHA 3acymXeHux ocid. HartomicTb
BapTo 3abe3neunTn 6noyHe abo OguHOYHE X yTpu-
MaHHS LUNSAXOM CTBOPEHHSA HOBUX MOMiPyHKLiOHa-
NbHUX YCTaHOB, nepenbayvMBlLM BIOMNOBIAHI  PiBHI
Gesnekn, WO [acTb 3MOry 34ilCHIOBATM Harnsg i
KOHTPOSIb 3@ MOBESIHKOK 3acypKeHoro, iHavBigya-
NBHUA Ta MCUXOKOPEKLUINHUIA BNSIMBU HA HBLOMO Mpo-
TArOM YCbOro TepMiHy nokapaHHsa. Kpim Toro, ue
CNpUATMME 3MEHLUEHHIO (OiHaHCOBMX BUTPAT Ha
YTPUMaHHA 3acympKeHux Ta yctaHoB. [MoegHaHHs B
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OAHIN yCTaHOBI BCiX BMAIB peXMMYy HagacTb MOXNW- | Bnagu, 3abesnedvytoumn iX BiAKPUTICTb, NPO30PICTb i
BiCTb 3a0e3MneynTn iX HasBHICTb Y KOXHin obnacTi 1 | TpaHCNapeHTHICTb;
30epertn couiarnbHi 3B'SI3KM  3acCymKeHUX nig 4ac 6) 3abe3neunTyn yyacTb y NpoLEecCi pecouiani3a-
BioOyBaHHS MOKapaHHA 3a MiCLEeM NpOXMBaHHA 3 | Uil 3acyQKeHUX He nuvile opraHis [lepXaBHoOi KpuMi-
METO MiATPUMAHHS NMOCTIMHOIO KOHTAKTY i3 CiM’€l0, HanbHO-BMKOHABYOI cnyxbu Ta npobauii, a 1 ycix
ONn3bKMMN N pognyamu; 3auikaBneHux opradie. [ouinbHo nepeabaunTn
4) cTBOPUTW HanexHi yMOBM AN e(PEeKTMBHOMO | ONTUMAarnbHi MexaHi3My 3anyyYyeHHs MicLeBuX rpo-
yHKUiIOHYBaHHA NeHiTeHuiapHol npobadii (niaroto- | Mag Ao peanisadii 3aBAaHb KpMMiHANbLHOrO noka-
BKM 3acymkKeHux, sKi BiabyBalTb MOKapaHHA B | paHHSA CTOCOBHO KOXHOMO 3aCy)KEHOro;
yCTaHOBax BWKOHaHHSl MOKapaHb, OO0 3BiflbHEHHS 7) pearnisoByBaTU 3a0X0O4yBasbHi iHCTPYMEHTU
ONsl TPYAOBOro M nobyToBOro BNawTyBaHHS 3a 00- | B KpMMiHanbHOMY npaBsi. YUYMHMBLLM 31TI04MH, BUHHWU
paHMM MiCLUeM MpOXWBAHHS). AMXe ONWTyBaHHA | (3a NeBHMX OOCTaBWMH) OTPUMYE MOXIMBICTb Ha
3acBiguunno, Wo Yumanui BigcoToK OcCid He 3HaloTb, neBHy peabiniTauito, cBoepigHe BMOaYeHHs, YCBI-
yum OyayTb 3arMMaTtucs nicns BiAOYTTA nokapaH- | OOMMKE, WO BiH, HaBiTb MONPW KMOro CyCniflbHO
HA (17 %), a 1,7 % — nnaHytloTb | Hagani NpodoBXyBa- | Hebe3aneyHy MNOBEiHKY, LWe Ma€ LaHC YHUKHYTU
M BYMHATW 3no4nHKU. Kpim TOro, 65 % pecrnoHgeHTiB | HacnigkiB KpuMiHanbHOI BignosigansHocTi. [poTte
nicns 3BifbHEHHA HEe pO3PaxOBYOTb Ha AOMOMOry | Ans UbOro Bif HbOrO BMMaraTUMyTb YYUHEHHSI MeB-
AepaBu Woao npaueBnawiTyBaHHs Ta peecTpauil; HWX i Ha KOPUCTb CyCninbCTBa, 30KpeMa LUMSXOM
5) 3abesneuntn ecpekTuBHE AepkaBHe ynpaB- | HewTpanisdaudii HebGesneku, WO BMHMKNA, 3abesne-
NiHHA cdeporo BMKOHaHHSA nokapaHb i npobalii, Wo | YeHHs  HeMnopYLWHOCTI  KOHCTUTYLUIVHOrO  najy,
nonsratume B e€QEKTMBHINA OiSNMbHOCTI BCiX OpraHiB | NOBEPHEHHS Ha LWMsX AOTPUMaHHS npae i cBobopf
JOOMHU, KOMMNeHcaw,ii WKoAW TOLWO.
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Criminological Characteristics of the «Professional» Crime:
Social-Legal Research

The formation of civil society and the development of Ukraine as a legal, democratic and social State are
associated with the large-scale legal reform, comprehensive strengthening of the rule of law, protection of the
constitutional rights, freedoms and legitimate interests of a person and citizen. The public security and rule of law are
recognized as very important factors in the development of the Ukrainian society. However, ensuring social security is
impossible without creating the safe space for people and protecting their basic human rights and freedoms from criminal
encroachments. One of the basic means of ensuring security is the use of the criminal punishment in the form of
imprisonment. However, the statement about the effectiveness of that measure is still quite controversial. It has long
been recognized at the level of the international community that places of deprivation of liberty do not contribute to the
prevention of recidivism, which is one of the most dangerous types of crime and is closely linked to the professional,
organized and «white-collar» criminality and can be demonstrated in various forms. The conditions of the deprivation of
liberty are characterized by considerable negative consequences, including the increase of the «professional»
qualification of the imprisoned offenders and hindrance to the process of their return to the open society
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(re-socialization). At present, more and more scientists say that the most efficient measures are the non-punitive
sanctions and the individual corrective work as the prevention of the criminal «professionalism». More attention is being
paid to the alternative forms of punishment and the development of the Probation Service’s activities. But the
«professional» crime is a complex and multicomponent phenomenon. Therefore, its combating and prevention require
the development of the common approach and significant reform of the criminal and criminal-executive legislation, as
well as the change of the sanctions policy vector of the State from the punitive to the correctional one. Besides, it is
necessary to make the comprehensive social-legal research, which determines the relevance of that topic and
encourages scientists to further researches. Therefore, the purpose of our research is the comprehensive examination of
issues related to the «professional» crime and to the impact of the punishment on its development. The research is
carried out on the basis of the sociological survey (questionnaire) of the persons, who have committed crimes with the
signs of the criminal «professionalism», as well as on the basis of the generalization of the obtained information about
the criminological features of the «professional» crime and on the basis of the proposals on the prevention of the
«professional» crime. The methodological basis of the research is the set of general scientific and special methods of
the scientific cognition, which give the possibility to analyze comprehensively the range of issues related to the formation,
development and prevention of the «professional» crime. The theoretical basis of the research is the Constitution of
Ukraine, the Criminal and Criminal-Executive Codes of Ukraine, the Law of Ukraine «On probation», the current
legislative, normative acts and draft normative acts, which regulate relations in the sphere of execution of punishment
and serving criminal sentences, as well as the scientific articles on that topic. The analytical method was used for
analyzing the results of the questionnaire of those persons, who committed crimes with the signs of criminal
«professionalism». The method of the statistical analysis gave the possibility to examine in detail the results of the
guestionnaire in each section. The legal-comparative method gave the possibility to compare those results according to
certain criteria. Therefore, the article reveals not only the respondents opinion through the posed questions, but also
follows the relationship of the responses, depending on different factors. In addition, the method of legal prediction gives
the possibility to continue the researches of the above mentioned issues on the basis of the obtained earlier results. As a
consequence, the results would be implementated in the legislation for the «professional» crime prevention.

Keywords: professional criminality; criminal professionalism; criminal offense; criminal qualification; criminal
subculture; features and determinants of the «professional» crime.
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Scientific Elite in the Conditions of Formation e-Governance
(Philosophical and Legal Analyze)

The purpose of the paper is to conduct a comprehensive analytical study of the concept «scientific elite» in the
information era at the philosophical and legal level. To achieve this urgent, but not sufficiently studied problem the author
analyzes the specifics and criteria of elitism in the conditions of the formation of e-governance. Attention is focused on
determining the role of the scientific elite when introducing e-governance as an effective means of implementing the
constitutional right of citizens to participate in government in the process of transforming the information society into a
knowledge society. The purpose of the paper is to conduct a comprehensive analytical study of actual, but insufficiently
researched, problems in determining the role of the scientific elite in the processes of origin, formation and establishment
of the principles of electronic governance (governance) in the philosophical and legal dimension. The emphasis is on
clarifying the peculiarities of one of the main components of the information society on the way to its transformation into a
knowledge society — the introduction of e-governance as an effective means of implementing the constitutional right of
citizens to participate in the management of state affairs. Today, stated in the article, despite the destruction of the
previous elite strata — the aristocracy and intelligentsia, it remains to be hoped that the new generation of the elite — the
scientific — will eventually form and play in the society the positive role it claims to be. The scientific novelty of the work is
that it is the first domestic comprehensive philosophical and legal analysis of the study of the role and place of the
scientific elite in the context of the formation of e-governance. Conclusions. According to the results of the research, the
author concluded that in the conditions of e-governance (in the information society) to the elite cannot belong a person
whose level of knowledge and intelligence does not meet the requirements of the time. That is, they do not meet the
criteria of elitism put forward by our technogenic civilization. It is needed to consider that in the conditions of the devel-
opment of a global information society the elite formation has the same global character as legal relationship (first of all in
the public sphere). Along with the formation «global scientific elite», the reverse process occurs, id est «the elite globali-
zation», which suggests that only highly qualified users of the new technologies can be integrated to the world infor-
mation system and use by maximum its capabilities and advantages, and in this sense identify themselves belonging to
the elite strata by the principle «who owns the information owns the world».

Keywords: elite; scientific elite; e-governance; information society; law; theory of elites; criteria of elitism; egalitarianism.

Introduction

Modern society, based on such factors as be- | P. Shevchuk, J. Shumpeter, M. Yakubovsky
longing to political power, the level of technical and | and others.
technological knowledge, natural talent, as well as It can be noted that these and other authors

life and professional experience, is divided into the | considered various aspects of the problem of elitism
chosen minority — an active governing and creative | in a theoretical and practical plane, focusing on the
elite (the top of the formal and informal leaders) and | study of primarily political, state-management, na-
a more passive mass. tional, regional and some other categories of elites.
In the study of the problem of the place and role | However, the issue of the transformation of the sci-
the scientific elite in the information age, in particu- | entific elite in the process of development of the
lar, in the conditions of e-governance, the works | information society, its role in electronic governance
as V. Andreeka, N. Goncharuk  A. Goshko, | was not investigated either by lawyers or by
V. Goshovskaya, I. Grigorchak, V. Dobizhi, | specialists in other fields of knowledge.
A. Zhuravsky, B. Karlova, O. Korneievsky, D. Korotkov, The theoretical basis of the research is the work
M. Kostitsky, V. Kremenya, B. Kuhty, G.Mosk, | of domestic and foreign scholars in the fields of
V. Oleschenko, A.Orlova, M. Panova, A.Pirena, | philosophy of law and on issues related to the
V. Predborsky, T. Rinkovy, M. Tkach, O. Shevchenko, | functioning of the information society.

The purpose

The purpose and tasks of the study are: ence on the formation of the foundations of the infor-

— Definition of the philosophical and legal con- | mation society on its way to the knowledge society;
tent and essence of the concept of «scientific elite» — Purpose: to study the concept of «scientific
and its role in the formation of e-government as one | elite» in the philosophical and legal dimension in the
of the main factors of the information society; information age, to define its features and peculiari-

— Identification of general principles and | ties in the conditions of the formation of
differences in the philosophical and functional speci- | e-governance.
ficity of the activities of the scientific elite and its influ-

© KywakoBa-Koctuubka H. B., 2019
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Presentation of the main material

Modern science does not provide an unambig-
uous answer to the questions about the precondi-
tions for the formation of the foundations of the
information society as a stage of development of hu-
man civilization. So according to D. Bell, the genesis of
human civilization should be regarded as a process
divided into three types of social organization:

— Preindustrial (extractive), which is
characterized by small dynamics of its development;

— Industrial (productive), an important feature of
culture, which is the installation of scientific and ra-
tional knowledge in the direction of transformation
and the subjection of man by nature, which is inher-
ent not only in science, but also in all manner
thinking of society;

— Post-industrial (intellectual), during which so-
ciety is formed under the influence of intellectual
technologies, the basis of which is the information
and knowledge, the receipt, processing, assimila-
tion, use and transfer of which is carried out through
telecommunications and computers. At the same
time, the process of formation of this type of social
organization must be investigated not only in terms
of economic processes, but also in relation to the
emergence of new trends in the social and spiritual
spheres.

A special role in these processes is played by
the scientific elite as an integral part of any society,
which includes the best, its most prominent repre-
sentatives, capable of moving forward civilization,
promoting the development and prosperity of both a
particular community and humanity as a whole.
Theoretically, the ability to get into the public elite
should be determined by spiritual, intellectual,
organizational, physical and other personal qualities.
In practice, all officially recognized stories contradict
this, it would seem, an obvious postulate. Unfortu-
nately, from the earliest times and today it can be
observed that the elite sections of society are not the
most worth of its representatives, but they are auto-
matically assigned to them by themselves who have
acquired enough power to do so.

As one of the authors of the elite’s theory was
Gaetano Mosca — a pioneering political sociologist,
founder of elite theory, claiming that all societies are
necessarily ruled by a small minority, no matter how
democratic the constitution may be (Femia, 2017).
He noted in our context, it is evident that «xamong
the unchanging phenomena and trends found in all
political bodies, one becomes evident even at the
most superficial point of view. In all societies (from
the underdeveloped or those who have hardly
reached the foundations of civilization up to the most
advanced and powerful) there are two classes of
people — a class of the ruling classes and a class
managed. The first is always less numerous, per-
forms political functions, monopolizes power and
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enjoys the power given by the authorities, while the
second, more numerous class, is guided and con-
trolled by the first in a form that is now more or less
legitimate, more or less arbitrary and violent and
provides the first class, at least externally, material
means of existence and everything necessary for
the life of a political organism» (1994, p. 187).

It should also be noted that this applies not only
to the power and political, but also to any other
areas of social life — economic, cultural and scien-
tific, etc. Maybe today, again, the popularity of the
hypothesis of the divine origin of the elite and even
the argument that the elite, for example, Hindu,
Sumerian, Egyptian, Central American and Chinese
civilizations were either Gods, or descendants of the
gods, or aliens. Such an interpretation, even in the
era of high technology, is associated with the
unchanging psychological need of both the individu-
al and the ethnos as a whole to be involved in some-
thing significant, greater, and better than the divine.

The elitist differentiation most clearly known to
us is manifested in the Aryans, who over the past
seven and a half thousand years have colonized
India and neighboring regions three times. They
singled out the elite casts of the Brahmins (spiritual
leaders) and the Ksatriyas (warriors, rulers), which
included themselves, and castes of war (artisans,
merchants, farmers, etc.) and shudras (servants), to
which millions of Aborigines belonged.

A similar social differentiation took place in
other societies of the ancient world, in particular, in
the Semites — Babylon, Assyria, Israel, and Judah.
The rationale for the elitism of certain social groups
is found in the Vedas, Mahabharati, the Egyptian
Book of the Dead, the laws of Manu, Hamaruppi,
and the treatises of Plato, the Biblical texts, and the
Koran.

The scientific elite as a special component of
society begins to stand out in Ancient Greece, later
in medieval, Christian Europe, where from the
beginning there were two approaches to the
knowledge of scientific knowledge: anthropocentric
and geocentric.

Modern understanding of the elite begins to
form in the middle of the nineteenth century, and is
associated with the rule of positivism as the main
methodological approach in the philosophy of
science and a colossal breakthrough in the scientific
and technical field. As to the influence on the
worldview, science at this time seriously pushed
theology and philosophy, became an indisputable
authority and even acquired the features of a
peculiar religion. Faith in science and scientists.
Scientific progress has been going on for more than
a century and a half. However, the role of scientists
in the invention of all kinds of weapons in the three
world wars in the twentieth century. Including the
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latter — «cold» negatively influenced their image of
the «priests of science».

Actually, it was the military needs that led to the
nomination among the scientific elite of the scientific
and technical elite. Even in totalitarian societies
(ltaly, Germany, the USSR), this elite shook the
political and military elite. Perhaps in the USSR,
more than in other countries, the need for moderni-
zation and scientific and technological development
have led to a certain competition in the late 20’s of
the twentieth century. The scientific and technical
elite with the elite ideological (as the main at that
time) and at the same time the union or interaction
with the elite of the political (which replaced the
ideological) and the military.

Such a process continued in the USSR to the
middle 80s of the 20th century, when the ideological
elite tried to take revenge, reforming itself in search
of a new ideology for Soviet society. And if the pro-
cess of reforming the ideological elite in China start-
ed in 1979 successfully completed and realized the
possibility of its alliance with the economic, scientific
and technical and political elite, then in the USSR
such attempts ended in its collapse. And, as a result,
in the wreckage of a large empire, smaller national
powers and smaller, in every sense, "national” elites
appeared, among which the humanitarian elite al-
ready occupied a prominent place.

At the same time, the term «elite» began to be
used not in the sense of «the best», but in the sense
of «richest», «most popular», «<most active», and, as
before, determined predominantly by criteria of
influence on socio-political processes and financial
capacity.

The modern elite of the Western world (possibly
to a lesser extent in Europe), to which Ukraine as-
pires, is a financial and oligarchic elite that includes
the business, political and military elites. Scientific,
including the scientific and technical elite left a ser-
vice, serving function and a much more modest role
than in the twentieth century.

In Ukraine, with the change of elites, there have
been some metamorphoses in the life of society.
Dominance in the mid-90’s of the twentieth century.
political, industrial and agrarian elites against the
backdrop of a decline in scientific, technical and
cultural change has become the domination of the
financial/political elites (traditionally united) against
the backdrop of the heyday of the «humanitarian»
elite. But already at the beginning of the XXI century,
these elites have been transformed into a single
main power-oligarchic elite, and science, technolo-
gy, culture and their elite representatives continue to
play a background and service role.

However, today, in the conditions of the infor-
mation society, a situation arises where a large
volume of information and knowledge required for
the consumption of information and knowledge leads
to the resurgence of the scientific elite with an orien-
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tation towards the integration of scientific knowledge
and relevant professional skills, that is, there is a
social order for intellectuals of a particular kind. After
all, the elite, oriented only to the satisfaction of its
own interests, is a pseudo elite, and only talented
enthusiasts whose interests are generally dominated
by their own, move the society forward. Stagnation
or walking around the circle always lead to regress,
and then to destruction, as evidenced by the ancient
and recent history, in particular, domestic.

It can be argued that the characteristic feature
of the elite (in particular, modern) is exceptional in
relation to the other right of access to various kinds
of information resources, based on the principle of
«who owns information, possessing the world. The
ability to access information Susan M. Sterett de-
fines as the main public regulator in the information
age, emphasizing that «purpose of data access is to
regulate the research enterprise, scholarship on
regulatory strategies and the difficulty of accomplish-
ing goals via mandates illuminates the call for data
access. Replication operates as a threat, one seen
to generate incentives for good science, but is
erratically enforced» (Sterett, 2018).

According to some experts, the elite in the in-
formation age is identified with intellectuals who, due
to their knowledge and possession of information
and communication technologies, can occupy the
highest positions in the social and power hierarchy,
thus gaining exclusive rights and opportunities com-
pared to other members of the new global
community (England, 2018)".

On the other hand, there is a tendency for the
integration of all social strata, including elite strata,
as Bowles D. emphasizes, based on Theory of the
Leisure Class, which has provided a useful frame-
work for productive integration of the diverse tradi-
tions of stratification theory and class analysis de-
scending in sociological thought from Durkheim,
Weber etc. (Bowles, 2013). In this context, Sabur S.
points to the emergence of new class theories, criti-
cizing, critique is given on the homogenizing
tendencies of these theories and non-engagement
with identity politics, which created the fervor for new
class theories to emerge, at least in the West
(Sabur, 2017).

One of the main features of the elite is the
existence of special rights that favour other social
strata and determine the elitism of the status. So
today, there is an actual rethinking of certain defini-
tions (first and foremost, sustainable, such as «law»
and «society» (Sterett, 2015) in the context of the
formation of a new type of society — information and

L As Christopher England (Land, Power, and Democ-
racy, p.13) points out, Western countries are indicative,
intellectuals recently yet believed (before 1990) that they
were on the cusp of the universalization of Western liberal
democracy as final form of human government.
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new social phenomena that are associated with its
features, for example, egalitarianism. Developing
this view, S. Sterett is modern, that contemporary
law focuses on what is required of officials (manag-
ers) «professional expertise and responsibilities».
Law circulates at multiple levels, and multiple per-
spectives bring meanings into focus. Elite law from
courts always invited questions that would decanter
law as well as turn scrutiny upon what the law claims
for itself, — the researcher points out in his work
«What is the Law and Society? Definitional
Disputes» (2015).

Continuing these considerations, it can be ar-
gued that in today’s society, as in all previous cases,
the special privileged caste remains the judges who
enjoy the maximum social benefits, are highly paid
and demanded by the state to protect its interests. In
the philosophical and legal dimension, this segment
of the elite is analyzed by Keith J. Bybee and Angela
G. Narasimhan, noting, «courts and judges maintain
their legitimacy through the management of
appearances» (Bybee, Narasimhan, 2015). In his
work «Courts and Judges. The Legitimacy Impera-
tive and the Importance of Appearances» (2015),
they focus on issues «the motivations of the individ-
ual judge, and continues by considering new work
on the buildings in which judges sit and studies of
how the public perceives law and courts», its trans-
national context. How national judiciaries relate to
one another, the prerequisites for the rule of law as
a most popular global trend.

It can be argued that not only judges but gener-
ally lawyers in the conditions of globalization remain
an elitist social stratum, defining and regulating the
guestion of determining allegations and punish-
ments, and not only at the national level, but even
on the scale of the global «democratic» empire
(Lemaitre, 2015). Julieta Lemaitre argues in her
work «Law and Globalism. Law without the State as
Law without Violence», «what the identification of
power struggles in the globalization of law should
not preclude the need to study the violent dimension
of these struggles. The suspension of the state as
the central locus for legal studies has led to the
suspension of violence as part of the law; as a con-
sequence, by decoupling power from violence, the
literature understates the role of violence in the
globalization of law».

So, summing up the aforementioned, to the
positive features inherent in the global information
society, it can be attributed to his egalitarianism,
envisages the creation of a society with equal politi-
cal, economic and legal capabilities of all members
of this society (as opposed to «elite society»).
According to Andrew Farrant, analysing the concept
of «egalitarianism» in the context of associations
psychology and the architecture of character (Far-
rant, 2009), it seems that the information society
itself should provide such equal opportunities for
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participation in public administration and maximally
guarantee the realization of the rights of its citizens.

Meanwhile, Stefaan Walgrave and Yves
Dejaeghere2 investigating how modern political elite
manipulate information for the exercise of their au-
thority; they note that in the information society in-
formation in politics becomes superfluous. Especial-
ly the political elite is abusing information media
resources, although it should be very selective to
stay in the top of the information torrent (Stefaan
Walgrave & Yves Dejaeghere, 2017). It should be
emphasized that today the global nature of the
information space is obvious, and therefore the for-
mation of the elite in this environment falls under this
tendency, as in particular and legal relationship.
Along with this, against the backdrop of the for-
mation of a «global scientific elite» there is also a
reverse process, namely, the process of «elite
globalization».

In turn, it can be noted that in such an «elite
globalization» only highly-qualified users of the latest
technologies have the chance to integrate into the
global information system and make the most of its
opportunities and benefits, thus identifying itself as
belonging to the elite, in particular, the scientific one.
Obviously, the time requirements for informational
support of the activities of the financial and oligar-
chic elite give rise to the need for highly skilled spe-
cialists in the field of information, bio-and other tech-
nologies. The need for such elite professionals is
steadily increasing. Here, the embryos of the re-
venge of the scientific elite and the scientific and
technological revolution and its release on the fore-
front of history are hidden.

When it comes to the scientific elite in general
and the scientific elite in Ukraine, in particular, —
correctly notes M. Kostitsky, — the question arises:
«who is it and on what criteria it is determined. For
example, there are six national academies of
sciences in Ukraine, of which there are about a
thousand academicians and correspondent mem-
bers, and tens of thousands of people work in the
system of academies. So, are the members of the
scientific elite and the academics? There are also
tens of thousands of workers in higher education
institutions. Among them are thousands of Doctors
of Science and several tens of thousands of PhDs.
And these people are scientific elite? And with the
growing competition for the scientific titles of oli-
garchs, nouveauers, deputies, officials, their desire
not only to receive candidate and doctoral diplomas,
but also to become members of the academies of
sciences, there is serious doubt whether the
presence of a candidate or doctor's degree, even
membership in the academy testifies to belonging to
the scientific elite» (2012, p. 121).

2 On the example of Belgium.
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The following circumstance, which, in the [ challenges. After all, globalization substantially com-
opinion of V. Kremen, essentially increases the sig- | plicates the whole system of social relations,
nificance of the scientific elite, are those new condi- | promotes and determines the fact that some of the
tions in which a person is today — this is a lot of | functions previously performed within the borders of
measurements, the diversity of information and | the states are now beyond their borders and acquire
communication environment. So, preparing a person | a regional or even planetary character. And the for-
to function in this multidimensional, multidimension- | mation of interactions of different nations, the
al, often contradictory information and communica- | different states also requires that the national scien-
tion space is impossible, without having developed | tific elite of each country be able to cooperate and
elite. Therefore, it is believed that particular attention | understand the national elite of other states
should be paid to the issue of globalization and its | (2012, p. 3).

Scientific novelty

The scientific novelty of the research is that for | «global scientific elite», it's taken place also the re-
the first time an analysis of the concept of «scientific | verse process — «the elite globalization», which sug-
elite» has been made in the philosophical and legal | gests that only high tech users of the modern tech-
level, which showed that in the global information | nologies can be integrated into the world information
space, the formation of the elite has a global charac- | system and can use effectively its capabilities and
ter, same as legal relationship (first of all in the pub- | advantages, and in this sense identify themselves as
lic sphere). It's argued that besides the formation | belonging to the elite strata.

Conclusions

Thus, we can conclude that in conditions of | signs of elitism must first of all remain high
e-governance (in the information society) the elite | spirituality, nobility, refinement, the inner need to be
cannot belong to a person whose level of knowledge | useful to people and their Motherland. Today,
and intelligence does not meet the requirements of | despite the destruction of the previous elite strata —
time. That is, they do not meet the criteria of elitism | the aristocracy and intelligentsia, it remains to be
put forward by our technogenic civilization. However, | hoped that the new generation of the elite — the
knowledge in computer science and other modern | scientific — will eventually form and play in
areas of knowledge itself does not make people | the society the positive role it claims to be.
elitist. This is a matter of definition. It seems that the
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HaykoBa enita B ymoBax ¢hopmMyBaHHS eNNeKTPOHHOro BpsAyBaHHSA
(dbinocodcbKo-NpaBoBMK aHanis)

Mema cmammi nonsieae 8 30iliCHEHHI KOMIMIIEKCHO20 aHanimu4Ho2o O0CriOXeHHSI KOHUenmy «Haykosa esima» 6
iHbopmayitiHy enoxy Ha @irnocogcbKo-npagoeomy pisHi. [nsa eusyeHHs akmyarnbHoi, npome HedocmamHbo
docnidxeHoi npobnemu asmop aHasizye crneyugiky ma kpumepii enimapHocmi 8 ymogax hopmy8aHHsI €51IEKMPOHHO20
8psidysaHHsl. Yeazy aKkueHmo8aHO Ha BU3Ha4YeHHi posii Haykoeoi ernimu i@ 4ac yrnposadXeHHS e/IeKMPOHHO20
8psidysaHHs1 K eghekmueHoeo 3acoby pearnizauii KOHcmumyuiliHo2o rnpasa epomadsH Wodo ydacmi 8 yrnpaerliHHI
depxasHUMU cripasamu 8 npoueci mpaHcghopmauii iHpopmauiliHoeo cycrninbcmea 8 Ccycrninbcmeo 3HaHb. [ns
BUKOHaHHS rocmaessieHux 3as0aHb 3acmoco8aHO 3a2allbHOHayKosi Memodu [li3HaHHS, 30Kpema: aHarsi3, CUHMme3s,
Oedykuito, iHOYKuito, noeidHul, cucmemHul, a makoX creyugiyHi Haykosi memoOu [i3HaHHS & 2asny3i npasa —
gopmaribHO-opUOUYHUL, HPUOUKO-2epMeHesmMuYHUL, MOPIBHANbHO-NPagosul, a maKkox MemolO aHarnizy 8imyusHsHOI
ma [HO3eMHOI npakmuKu ¢OYHKUiOHY8aHHSI efleKmpoHHO20 8psdyeaHHs. EmnipudHy 6a3y OocnidxeHHs cmaHoensimb
npaui 8im4yusHsHUX ma iHO3eMHUX Mpaso3Hasuis, SKi eusyasiu meopemuyHi numadHs, rnoe’s3aHi 3 pos HaykKogoi
enimu 8 3anposadxeHHi efleKmpoHHOo20 8psidysaHHs. Haykoea Hoeu3Ha rybrikauii monsieae 6 momy, Wo 8 Hili enepwe
y 8IMYU3HSIHOMY HayKo8OMY rpocmopi 30iliCHEHO KOMIMIEKCHUU hirlocoghCbKO-npasosuli aHasi3 3HavYeHHs1 QisilbHOCMI
HayKkoeol enimu 8 ymosax ¢hopMy8aHHsI e/IeKmMpPOHHO20 8psidysaHHs. 3a pesynbmamamu 0oclioKeHHs asmop Oiliwos
BUCHOBKY, W0 8 yMosax e-yrnpassiHHs (8 iHgpopmauiliHomy cycninscmei) 00 enimu He Moxe exodumu ritoOuUHa, Pi8eHb
3HaHb U iHmenekmyarnbHO20 PO38UMKY SIKOI He 8idrnosidae gumozam 4Yacy, mobmo mum Kpumepism enimapHocmi, sKi
gucysae cy4YacHa mexHoeeHHa yusinisayisi. B ymosax po3sumky anobanbHoz20 iHghopmauiliHo2o cycninibcmea ¢hopmy-
8aHHs eslimu Mae mak camo asnobanbHUl xapakmep, siK i npaeosiOHOoCUHU (Hacammneped y nybniyHiti cghepi). BoOHoyac

gi0bysaembcsi | 38o0pomHull 00 QopmMmysaHHsI  «anobanbHOI  Haykoeoi  enimu»  npoyec —  «efimHa
anobaniszauisi», fkul nepedbavyae, WO MIiNbKU BUCOKOMPOGYECIUHi Kopucmysaydi HOBIMHIX MexXHO02ill 3MOXymb
iHmeepysamucsi 'y ceimosy iH¢bopmauiliHy cucmemy U MaKkcuMasbHO CcKopucmamucs i Moxnueocmsmu ma

rnepeeazamu, y UbOMy CeHCi ideHmucbikyeamu cebe npuHanexHumMu 00 eslimapHo20 npowapKy 3a MPUHYUNOM «Xmo
sos1o0ie iHghopmauieto — 8onodie caimomy.

Knio4yoBi cnoBa: enita; HaykoBa erniTa; enekTpoHHe BpsAdyBaHHS; iHpopmauiiHe CycninbCTBO; NpaBo; Teopis eniT;
KpUTEPIi eniTapHOCTi; eranitapuam.
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SAnoea O. B. — kaHOudaT HOPUAMYHMX HayK, OOUEHT Kadeapu puanmyHoro [OKYMEHTO3HaBCTBa
HauioHanbHOT akagemil BHYTPILWHIX cnpas, M. KuiB;
ORCID: https://orcid.org/0000-0002-5167-5740

MpunHarTTa 3akoHonpoekTy Ne 5670-4 «lMpo aepxaBHY MOBY»
B NepLIOMY YUTaAHHI: NPOOGNeMHi acnekTun

licna nputHasmms OcHosHoz2o 3akoHy 28 4yepsHs 1996 poky nocmana HeobxiOHicmb 3aKoHOOag4o020
gpeeyrneaHHs1 OyHKUIOHy8aHHS ma po3sumky OepxasHoi Mosu U iHwux mMoe 8 YKpaiHi. [lpome 3akoHy npo MOGHY
rnofimuKy 4u OKpeMuXx 3aKoHi8 rpo OepxasHy Mosy U MO8U HauiOHanbHUX MEHWUH He yxeanieHo OOHUHI. Yrnpodoex
2017-2018 pokie y BepxosHiti Padi YkpaiHu 3apeecmposaHo Yyomupu 3akoHorpoekmu: Ne 5556 «[lpo mosu & YkpaiHi»,
Ne 5669 «[lpo ¢byHKUiOHy8aHHSI yKpaiHCbKOI MOBU sIK Oep)kasHOi ma Mopsi0OK 3acmocy8aHHs iHWUX MO8 8 YKpaiHi»;
Ne 5670 «[po depxxasHy mogy»; Ne 8550 «[lpo 3aearnbHi 3acadu ma npuHyunu pearisauii MOBHOI NoiMuKkuU 8 YKpaiHi».
lMapnameHm YkpaiHu 4 xoemHsi 2018 poky nipuliHse y nepuwioMmy YumadHi 3akoHorpoekm Ne 5670-0 «[lpo OepkasHy
mosy» (doonpaybosaHuli 3akoHoripoekm Ne 5670) 3a ymosu, wo 0o Opye2o20 yumaHHS1 (oe2o Oyde 06°cOHaHO i3
3akoHonpoekmom Ne 5556. Mema cmammi nonsizae 8 momy, w06 Ha nidcmasi xapakmepucmuKku MOBHOI NofimuKu 8
YkpaiHi sk HedocmamHbo eghekmusHoi ma obcmasuH npuliHamms BepxosHow Padorw YkpaiHu 3akoHOnpoekmy
Ne 5670-0 y nepwomy HumaHHi obrpyHmysamu MOXnugicmb (1020 npulHAmMmSs siK 3aKkoHy 6e3 ymosu 06’cOHaHHS 3
iHWUMU 3aKOHOMPoeKmamu 8 YacmuHi, sika cmocyembcsi MopsiOKy 3acmocysaHHs1 iHwux mos. Memodonoeis. [1id yac
nideomosKu cmammi 8UKOPUCMAaHO OKPeMi 3azallbHOHayKosi ma creujasibHO-HayKosi Memoou mMi3HaHHS, 30Kpema:
icmopuyHuli, ¢binocoghchKo-npasosuli, MNoOpieHANbHUU, cucmeMHul, @yHKUioHanbHuUl, Yy3a2anbHeHHs1. Haykoea
Hoeu3Ha. OCHO8HI Haykosi pe3ynbmamu cmammi ronsearms y momy, wob Ha nidcmasi aHanisy cxeaneHux
rnocmaHoeo BepxoeHoi Padu YkpaiHu ei0 22 mpasHs 2003 poKy napriameHmcbKux criyxaHb «[1po ¢byHKUIOHY8aHHs
YKpaiHCbKOi Mosu 8 YKpaiHi», okpemux piweHb KoHcmumyuyitiHoeo Cydy YkpaiHu, 3aKkoHie YkpaiHu npo pamucgbikayito
€aporielicbKkoi xapmii pezioHanbHUX M08 abo M08 MEeHWUH 0brpyHmysamu meepOXeHHs, 32iOHO 3 SIKUM MPUUHAMMS
3akoHonpoekmy Ne 5670-0 y nepwomy HumaxHi 3 yM0o8o 06’'e0HaHHSA oo 00 npulHAMmMS 8 Opy2oMy HYumaHHi ma
3azanioM SK 3aKoHy i3 3akoHoripoekmom Ne 5556 eidmepmiHye Ha HesusHayeHul 4Yac numaHHs 3aKkoH0dag4yo20
8pezyrnoeaHHs1 QOyHKUIOHy8aHHs ma po3sumky OepxasHoi Mosu 8 YKpaiHi. BucHoeku. Y cmammi apaymeHmogaHo
douyinbHicmb npuliHamms 3akoHorpoekmy Ne 5670-0 sk 3akoHy. BodHouyac obrpyHmogaHo HeobxiOHicmb i02omosKu
ma npulHAMmMS 3aKoHy PO MOB8U HaUiOHarbHUX MEHWUH, KUl mae 6ymu y3200)XeHuli 3 MOMOXEeHHAMU MPUUHAMO20
3aKoHy npo OepxkagHy Mogy ma uinkom eidrnogidamu nonoxeHHsM €eponelicbkoi xapmii 3a ymosu ii nepeknady 3 Mos
opuziHary (¢hpaHyy3bKoi Yu aHailCbKOI) YKpaiHCbKO MOB8OK ma i moemopHoi pamucdbikauil.

KnrouoBi cnoBa: MOBa; ykpaiHCbka MOBa; AepXXaBHa MOBa; MOBHa MOSiTMKA; 3aKOHOMPOEKT; XapTis.

BeTtyn

AKTyanbHiCTb NOPYLLUEHOro NUTaHHA 3yMOBMEHa | Ha PO3BUTOK YKpaiHCLKOI OepXaBHOI MOBW, a Ha
BaXXIMMBMUM 3HAY€HHAM (PYHKLIOHYBaHHSA W PO3BUTKY | 3abe3neyeHHA MoAanblioro 3axucTy  POCINCbKOT
JepXaBHOI MOBM Ha Bcil TepuTopii YkpaiHn B ymo- | MoBu B YkpaiHi. 23 motoro 2014 poky BepxosHa
Bax po30yaoBM YKpaiHCLKOI He3anexHoi gepxaBu. Papa YkpaiHu noro ckacysana (3a 3aKOHOMPOEKTOM,
BaxnmBor cknagoBowo LbOro NpoLecy € 3akoHoaa- nogaHum we 2012 poky), a 28 nwoTtoro 2018 poky
BYE peryntoBaHHs MOBHOT MOMITUKK. KoHcTutyuiiun Cyn YkpaiHu BU3HaB MOro TakuM,

Akagewmik IBaH [J3t06a B nepegMoBi oo nepeBu- | Wwo He Bignosigae KoHcTuTyuii YKpaiim (3po3ymino,
OaHHS1 CBOrO CYCMIiNbHO 3HA4YyLWoro nyoniuncTu4Ho- WO KOHCTUTYUiIMHE NOAaHHA HapoAHWX AenyTaTis
ro tpakraty «lHTepHauioHaniam um pycudikauisa?» | YkpaiHum Haginwno go KonctutyudinHoro Cygy Togi,
(1998) koHcTaTyBaB: «He x0o4eTbcs Ginblue roBopu- | KOMM 3a3HadYeHun 3akoH e ByB YNHHUM).
TW NPO YKpaiHCbKy MoBY. lNMeyvanb. Ctugoba. | yacto — HaranbHicTb npobnemu iHTepnpeTauii cydac-
6es3Hagis...» (Dziuba, 2005). HOr0 YKpaiHCbKOrO 3aKOHOAaBCTBa Ta MOMITUKM Y

| cnpasgi, nonpwu XantorigHUn cTaH ykpalHCbKOT | cdepi BMKOPUCTaAHHSA MOBM 3acBigvye HasABHICTb
MOBM B HalUii KpaiHi HA MOMEHT MOCTaHHSA ii SIK He- | 4YMcreHHMX nybnikauin y HayKoBMX BUOAHHAX K
3anexHol AepxaBu, Ooci (a MWHYNo BXe noHaj BITYM3HAHOrO, Tak i MikHapogHoro piBHiB. Hanpwu-
27 pokiB!) He BOoanocst NPUUHATK 3akoH Npo Bcebiy- | knag, |. KoBanuHcebka (Kovalynska, 2018) aHanisye
HUA PO3BUTOK YKPaiHCbKOT MOBU siK AepXaBHOI. He | nuTaHHSA BUKOPUCTaHHA AepXaBHOI MOBU Ta MOBU
MOXHa BBaxaTu Takum 3akoH YkpaiHu «[1po 3acagu MEHLUVH Yy HaBYanbHUX 3aknajgax kpaiHu. [JocnigHuk
JepXaBHOI  MOBHOI  MONiTUKW»  Big 3 NWMHA B. BoypiHr posrnagae npobrnemMy AepXaBHOT MOBHOI
2012 poky (Zakon, 2012), oOcCKinbku 3a CBOIM noniTMKN B MOMITUKO-ICTOPUYHOMY  KOHTEKCTI
3MIiCTOM BiH, Ha Haw nornsg, 6ye cnpamoBaHui He | (Bowring, 2011). HatomicTb T. [NpncTyneHko y cBOix
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OOCIIKEHHSIX MPEe3eHTye pe3ynbTaTh peTpocnek-
TMBHOIO OrnsiAy MOBHOI MONITUKM B YKpaiHi, aHani-
3ye 3aKOHOMPOEKTW, Lo ©Oe3nocepegHbO  uun
onocepenkoBaHO CTOCYIOTbCA NMUTaHb HaLiOHaNbHOI,
AepxaBHOI MOBM, Ti PYHKLIOHYBaHHSA B CYCMiNbCTBI,
nepeaycim y 3acobax mMacoBoi iHhopmalLii, a Takox
30iNCHI0OE  Ccrpoby BM3HAYUTU OCHOBHI  HanpsiMu
aepxxaBHoOT MoBHOT nonituku (Prystupenko, 2018).
BogHouac 1. [pvueHKO  BUCBITMOE  pOJib
YKpalHCbLKOT MOBM B MpOLECi OepXaBOTBOPEHHS
OCTaHHIX ABagudATW pokKiB, OOBOAMTb CKMNagHIiCTb

npowecis MOBHOI iaeHTniKawii yKpaiHLiB
(Hrytsenko, 2018). 3aranbHi NOMNOXEHHS1 MOBHOI
noniTnKN y ccpepi HopMyBaHHA Ta kogudikauii ctanu
npeameTomM OOoCnigKeHHs O. CenuBecTpoBoOi
(Seliverstova, 2015).

[Monpu HasiBHICTb YMCNEHHUX HanpalloBaHb Y
Ui cdepi, HUHI Bpakye OCMUCIEHHSA NPOBaXEHHS
OEpXaBHOI  BITYM3HAHOI  MONITUKA  CbOrOAEHHS,
30Kpema npo6rnemMHux acnekTiB NPURHATTA
3akoHonpoekTy Ne 5670-4 «[1po aepxaBHy MOBY».

MeTa, 3aBOaHHS OOCHiaAXeHHSA

MeTa cTaTtTi nonsarae B Tomy, Wo6 Ha nigcra.i
XapaKTepPUCTMKN MOBHOI NOMITUKN B YKpaiHi sIK He-
AOoCTaTHbO €eqEeKTMBHOT Ta O0OCTaBUH MNPURHATTS
BepxoBHoto  Papgoto  YkpaiHM  3aKOHOMPOEKTY

Ne 5670-4 y nepLioOMy YMTaHHi OBrpyHTYBaTU MOX-
NMBICTb MOr0 MPURHATTA SK 3akoHy 6e3 ymMoBM
00’e4HaHHS 3 iHWUMKU 3aKOHOMPOEKTaMN B YacTWHi,
sika CTOCYETbCSI NOPAAKY 3aCTOCYBaAHHS iHLLUX MOB.

Buknaa ocHoBHOro martepiany

3a pokun HesanexHocTi YkpaiHu Bigbynucsa ABi
3HauyLi noAii, KoNu CycninbCTBO crnoAdiBanocs Ha
3aKpiNMeHHs 3aKOHOA4ABYOro MexaHiamy (yHKLiOHY-
BaHHSA Ta BCEOIYHOro po3BUTKY YKpaAiHCbKOi MOBM B
yCix cpepax CycninbHOro XWUTTS Ha BCiN TepuTopil
YKpaiuu Ta noro epekTMBHy peanisadito.

Mepwoto nogieto ctano piweHHs KoHCcTuTyuinHo-
ro Cyaoy VYkpainm Big 14 rpygHa 1999 poky
Ne 10-pn/99 y cnpasi 3a KOHCTUTYUIHUM MNOAAHHAM
51 HapogHoro denytata YkpaiHu npo odiuinHe Tny-
MayeHHs nonoxeHb cT. 10 KoHcTuTyuii Ykpaiiu wono
3aCTOCyBaHHS OepXXaBHOI MOBW opraHamu OepXaBHOT
BMagW, opraHamy MiCLEBOro CaMOBpPsSiAyBaHHA Ta
BMKOPUCTaHHS 1i B HaBYanbHOMY MpoLeci B HaBYarb-
HWX 3aknagax Ykpaiiu (Rishennia, 1999).

KoHcTuTyuinHmin Cya YkpaiHu B MOTUBYBanbHin
YaCTMHI PpIlLEHHS HagaB BM3HAYEHHS1 OepKaBHOT
(ocpiLinHOT) MOBM, AKY MOTAYMa4YeHO SK «MOBY, SiKil
OepPXaBoK HafaHoO NpaBoOBUN cTaTyc 0O0B’A3KOBOrO
3acoby cninkyBaHHA y nybnivyHux cdpepax cycninb-
HOrO XUTTA», 3ayBaxusLuu, o B KoHCTUTYyUIT Ykpa-
THM cTaTyc AepXaBHOI MOBW HagaHWM YKpaiHCbKin
MoBi. Lle uinkom Bignosigae gep)xaBoOTBOPHiN poni
YKPAIHCbKOI Hauji, Wwo 3a3HavyeHo B npeambOyni KoH-
CTUTYLiT YKpaiHu, Hauji, 9ka iCTOPMYHO MeLUKae Ha
Lin Teputopii, cTaHOBUTbL abcomntoTHy BinbuicTeb i
HaceneHHs 1 Aana odilinHy Ha3By AepXaBi.

KoHcTutyuinHmui Cya YkpaiHu BupilImB, WO no-
noxeHHst 4. 1 c1. 10 KoHcTuTyuil YKpaiHu, 3a sSKkum
«JepxaBHOK MOBOI B YKpaiHi € ykpaiHCbka MOBay,
Tpeba TnymaumTu TakK, WO yKpaiHCbka MoBa siK Aep-
XaBHa € 00O0B’A3koBMM 3acobOM CRiNkyBaHHA Ha
BCill TepuTOpii YKpaiHu nig yac 34iCHEHHSI MOBHO-
BaXXeHb OpraHamMu [OepXXaBHOI BraguM W opraHamu
MmicLeBoro camMoBpsALyBaHHS (moBa akKTiB,
[inoBoAcTBa, AOKYMEHTALl TOLO), a TaKOX B iHLLINX
nyoniyHMX cdoepax CyCrinbHOro XWUTTs, AKi BU3Ha-
YeHi 3aKOHOM, a nopsa 3 Aep)KaBHOK MOBOK nNif
Yac 34iNCHEHHS NOBHOBaXeHb MICLIEBUMW OpraHamu
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BMKOHaBYOi BNaau, opraHamm ABTOHOMHOI Pecny6-
nikn Kpym Ta opraHamy micLeBOro camoBpsigyBaH-
HH MOXXHa BMKOPUCTOBYBATW POCINCLKY 1 iHLUi MOBM
HauioHanbHNX MEHLUWH Y MeXax i nopsagky, Wwo Bu-
3HayeHi 3akoHaMu YKpaiHu.

Kpim Toro, KoHctutyuinHmin Cyn Ykpainm Bupi-
LWKMB, WO, 3 ornaay Ha nonoxeHHs cT. 10 KoHcTuTy-
Lii Ta 3aKoHiB YKpaiHu LWOoO0 rapaHTyBaHHS 3acTo-
CyBaHHA MOB B YkKpaiHi, 30kpeMa B HaB4aribHOMY
npoueci, MOBOK HaBYaHHSA B OOLWIKISIbHUX, 3aranb-
HUX CcepefHix, npodecCinHO-TEXHIYHNX Ta BULLUX
OepXXaBHUX | KOMyHanbHUX HaBYanbHUX 3aknagax
YKpaiHu € ykpaiHCbka MOBa; y AepXXaBHMX Ta KOMY-
HanbHMX HaB4YanbHUX 3aknagax nopsa 3 OepXas-
HOI0 MOBOIO, BI4NOBIOHO A0 MonoxeHb KoHcTuTyuil
YkpaiHu, 3okpemMa 4. 5 cT. 53, i 3aKoHiB YKpaiHu, y
HaBYyanbHOMY rMpoueci MOXyTb 3acTocoByBaTu
Ta BUBYaTH MOBMU HauioHanbHUX MEHLLWH
(Rishennia, 1999).

Ockinbku, 3rigHo 3 4. 3 cT. 150 KoHcTtuTyuii
YkpaiHn, KoHcTutyuiihun Cya YkpaiHu 3 nuTaHb,
WO Hanexatb A0 WOro MOBHOBAaXEHb, YXBasoe
pilleHHs1, ski € OOOB'SI3KOBMMW [0 BMKOHAHHS Ha
TepuTopii YKpaiHn, BOHW € OCTaTOYHMMW W OcKap-
XKEHHIO He nignaratTb, TO MOBHa MOMiTMKaA Ha
NiacTaBi  KOHCTUTYUIMHWX 3acaf, MNpPOrosfioweHmx
KoHcTuTyuieto YkpaiHu, yepes 3asHadeHe pilleHHs
oTpuMmana, sik BBaXKaloTb NPOBIAHI BYEHi N Bigomi
NONiTUKN, BaxnuBe MNIOTBEPIXKEHHS Ta MOTYXHY
NiATPUMKY, NPOTe nuLle TEOPEeTUYHY, a MpaKTUYHI
3axoau peanizoBaHO HeAOCTaTHLO.

[Opyroto nogieto ctanu napnameHTCbKi CryxaH-
HA «[1po YHKUIOHYBaHHS YKpaiHCbKOI MOBM B YKpa-
Hi» Big 12 6epe3ns 2003 poky, WO OgHa 3 BaXIW-
BUX i aKTyanbHWX, Ha Halle nepeKkoHaHHdA, dopM
peanizauii MOBHOT MONITUKM B YKpaiHi 3a pe3oHaH-
COM Y CYCNINbCTBI, Y SKMX, KpiM HapogHuX AenyTa-
TiB, B3ASIM ydacTb 3HaHi B YKpaiHi BYEHi, KepiBHMKN
YyCTaHOB, MOMITONOM, COLONOrK, OYinbHUKW Moni-
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TUYMHUX MapTiA | rPOMagChbKUX OpraHisadin, Ha SKuX
OYyno KpUTUYHO OLHEHO MUTaHHSA PYHKUIOHYBAHHS
PO3BUTKY YKPaiHCbKOI AepXXaBHOI MOBW, BUCOBMe-
HO 4YMMano ChywHMX Mpono3uuii  Woao  ix
noninweHHs (Haliuk, 2003).

Y cxBaneHux nocTaHoBok BepxoBHoi Paawn
Ykpainu Big 22 TtpaBHsa 2003 poky PekomeHaauisx
napnameHTCbKUX CIiyxaHb 3a3HayeHo, WO Ha OBa-
HaOUATOMY pOLi HEe3anexHOoCTi yKpaiHCbka MOBa siK
AepaBHa B YkpaiHi He Habyna HanexHoro nowu-
peHHsa B YCiX cdpepax cycnifibHoro Xutts. MoBHa
cuTyauia 3acsigyye, WO nvwe 3ageknapoBaHOCTI
JepXXaBHOro ctaTycy yKpaiHCbKOI MOBM Ofsi MOBHO-
LiHHOrO Ta HEe3BOPOTHOro YTBEPMXKEHHSA i B YCiX
cdepax CyCMinbHOro XWUTTS HeJOCTaTHbO — Heob-
XigHi MexaHismu peanisauii nonoxeHo KoHcTuTyuii
YKkpaiHn wono (OyHKUIOHYBaHHS YKpaiHCbKOI MOBMW,
a TaKoX YperynoBaHHA nNUTaHb, MOB’A3aHUX 3
YAOCKOHaMNEHHAM OPUAMYHOI BigNoBiganbHOCTI 3a
MOpPYLLEHHSA BiANOBIOHNX 3aKOHIB.

Beaxarouu, WO AepxaBHa MOBHa Monitvka B
YKpaiHi Mae BignoBigaTu KOHCTUTYLIMHMM HOpMaM,
NOSIOXKEHHSIM  BIiAMNOBIOHMX  MibXKHapOAHO-NPaBOBMX
3000B’sA3aHb YKpaiHuM Ta cTpaTerii 4epXaBoTBOPEH-
HS; YpaxoBYUM HeoOXigHICTb po3pobneHHst nocri-
JOBHOrO Ta BUBAaXeHOro nigxody A0 PO3B’A3aHHSA
MOBHUX MNpOGnem, HedoNnyLWeHHS NONITUYHUX Cche-
Kynauin i MKeTHIYHUX KOHCMIKTIB; KOHCTaTyloun
BaXINMBICTb 30epexeHHs1 cTabinbHOCTI B Aepxasi;
YCBIJOMIIIOOUM, LLO 3aCTOCYBaHHA MOB Yy AepXaBi
Ma€ CTaTW YMHHUKOM €HaHHS, a He po3bparty, —
YYACHMKN NaprnaMeHTCbKUX CryXaHb pekoMeHOyBa-
nn, 30Kpema: CTBOPUTU B CTPYKTYPi LEHTpanbHUX
opraHiB BWKOHaBYOl BRagn LEHTpanbHUA OpraH
BMKOHaBYOI Briav 3 NUTaHb MOBHOI MOMITUKK, CTBO-
pUTN KOHCYNbTaTUBHO-AOpaAYy pagy 3 NuTaHb MOB-
HOl noniTuku, nia3eiTHY [pesngeHToBi YKpaiHu,
BKMOUMBLIM [0 11 cKrnagy npoBigHWX daxisuiB —
nNpeacTaBHUKIB rany3eBux iHCTUTYTIB HauioHanbHOT
akagewmii Hayk YkpaiHu; Bepxoshin Papi Ykpainu
BigKnacTu patudikauito €Bponencebkoi xapTii perio-
HanbHMX MOB abo MOB MEHLUUH A0 NPURHATTS Bep-
XOBHOW Papgoto YkpaiHu 3akoHy YKpaiHu Npo po3Bu-
TOK i 3acTtocyBaHHs MOB B YKpaiHi, skum Oyge
nepenbayeHo peanbHUA  MexaHi3M  3axucty M1
YTBEPIKEHHSA YKPATHCbKOT MOBW SK AepXaBHOI B
yCix cpepax CycninbHOro XUTTS Ta 3anpoBaguTu 3
2004 poky LLOPiYHI  NapnamMeHTCbKi  CriyxXaHHs,
NPUCBAYEHI PO3BUTKY Ta (PYHKLIOHYBaHHIO YKpaiH-
CbKOI MOBM B YKpaiHi. Baxnusi 1 ykpan HeobXxigHi
ONS BMPILLEHHS1 NUTaHb peanisaLii MOBHOI MOMITHKK
B YKpaiHi, Ha Haw nornsag, 3axoan Oyno pekomeH-
goBaHo 3giicHutn  KabiHety MiHicTpiB Ykpainu
(Haliuk, 2003).

Ha »xanb, MMHYNO WiCTHaaUATL PoKiB Nicns na-
pnamMeHTCbKMX cnyxaHb (Bin 12 B6epesHs
2003 poky), ogHak gepXaBHa MoBa B YkpaiHi Bce-
Takn He Habyna oyikyBaHoOro 1 H6axxaHoro noLuMpeH-
HA B YCiX cdepax CyCniflbHOroO >XWUTTS, OCKINbKM
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BaXnuBi pekomeHaauil woao 11 pyHKUiOHYyBaHHA
opraHu gepxasu NpoirHopysanu.

3okpema, Tak i He Oyrno CTBOPEHO B CTPYKTYPI
LleHTparnbHMUX OpraHiB BMKOHABYOIl Briaan LeHTpanb-
HOrO OpraHy BMKOHaB4YOl Bnaau 3 MuTaHb MOBHOI
nonitukn. He nigtpumana BepxosHa Paga Ykpainu
NOSTOXXEHHSA LWOAO NepeHeceHHs1 paTudikauii €Bpo-
NEencbKol XapTil perioHanbHMX MoB abo MOB MeEH-
wuH. [MapnameHT paTtucikysaB XapTito Bxe
15 TpaBHs 2003 poky (Zakon, 2003), To6TO 4epes
ABa Micsaui nicna napnameHTCbKUX CriyxaHb, a nap-
NaMeHTCbKi CryXaHHA Tak i 3anuwunuca eauHUM
BMNSIMBOBUM MEXAHI3MOM Y NOCUNEHHI €PeKTUBHOCTI
34iNCHEHHS1 MOBHOT NOMITUKM B YKpaiHi, Xo4a KpamnHs
HeobXigHiCTb y iX NpoBedeHHi MocTaBana, Ha Hal
nornsag, HeoAHOPa3oBo.

3pewToto, Ha noyatky 2017 poky manxke ogHo-
YacHO peecTpyloTb Y BepxosHrin Paagi YkpaiHu Tpu
3aKOHOMPOEKTM LWOAO MpPaBOBOrO  perynoBaHHS
nUTaHb MNPO OepXaBHY YKpaiHCbKy MOBY N MOBM
HauioHanNbHUX MeHLWWH: 3akoHonpoekT Ne 5556
«lMpo moBM B YKpaiHi» TPMAUATU TPbOX HaAPOAHWUX
aenytaTiB YkpaiHu; 3akoHonpoekT Ne 5669 «[1po
YHKUIOHYBaHHS YKpalHCLKOT MOBM SIK AepXKaBHOI Ta
NopsiAoK 3aCTOCYBaHHS iHLWKMX MOB B YKpaiHi» cemu
HapoaHMX pgenyTtaTtiB YKpaiHM Ta 3aKOHOMPOEKT
Ne 5670 «[Mpo gepxaBHYy MOBY» TPUALATU TPbOX
HapoAHUX genyTtaTiB YKpaiHu.

Ynitky 2018 poky 6yno 3apeecTtpoBaHO 3ako-
HonpoekT Ne 8550 «[lpo 3aranbHi 3acagu Ta NpuH-
umMnun peanisauii MOBHOI NONITUKN B YKpaiHi» Hapoa-
Horo genyTtata YkpaiHm €. Mypaesa.

HaBiTb NobixHMI aHani3a uux 3aKOHOMPOEKTIB
SKICHO BMOKpeMntoBaB 3akoHonpoekT Ne 5670. BiH,
Ha Hall nornag, rpyHTYeTbCA Ha aHanisi 3a3HavyeHux
BULLE peKOoMeHOaUuih napraMeHTCbKUX CryxaHb, a
TaKoX MPOEKTIB KOHLEeNUi gepxaBHOI MOBHOI Mofi-
Tmkm 2006, 2007, 2010 pokiB, ocTaHHs 3 sikux Byna
cxBaneHa Ykasom Mpe3ungeHTa Ykpainu.
3akoHonpoekt Ne 5670 «[lMpo fgepxaBHY MOBY»
nepenbavae, Ha Hally OyMKY, BCi Ti MOJIOXEHHS, Ha
SAKUX aKUEeHTyBanu BNPOOOBX YBEPTi CTOMITTA Npo-
BigHi BYeHi YkpaiHu Ta ski e(peKTMBHO CNpuUsaTUMYTb
AK peanisauii Bumor KoHcTuTyuii Ykpainm, Tak i no-
noxeHb BucHoBky BeHeLiaHcbkoi komicil «3a gemo-
KpaTilo 4epe3 npaBo» LWOAO0 TOro, WO OCOoOMuBI
YMOBMU, SKi cknanucsa B YKpaiHi, BUMaratoTb Hanex-
HUX rapaHTiin ans 36epexeHHs OepXxaBHOi MOBU SIK
IHCTpYMEeHTa €HaHHA CYCMinbCTBa, i pekoMeHaaui-
am uiei Komicii «ykpaiHCbKkOMY 3aKkOHO4aBYOMY
OpraHoBi BigHAWTM NPUAHATHI cnocobw nigTBEp-
OXKEHHS BEPXOBEHCTBa YKpPaiHCbKOI MOBU SIK €QUHOI
OepXaBHOI MOBM Ta BXWTU AOAATKOBUX 3aXOAiB AN
3MiLHEHHS Ti poni B yKpaiHCbKOMY CYCMiNbCTBI».

4 xoBTHs 2018 poky BepxosHa Paga YkpaiHu
NPUAHANa B MEpLOMY YWUTaHHI  3aKOHOMPOEKT
Ne 5670-a «[lpo pepxaBHy MoBy» (TOM camun
Ne 5670, ane cyTTeBo AgoonpauboBaHun). Ha nep-
WA nornsia 3gaBanocs, Wo YKpaiHCcbka gepxaBa
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gonyyunacd OO LUMPOKOrO Kona UMBiMi30BaHMX
KpalH CBiTYy, WO MalwTb Y CBOEMY 3aKOHOOABYOMY
norni 3aKoH Npo AepKaBHY MOBY.

BogHouac cnig ypaxoByBaTty, O 3aKOHOMNPO-
ekt Ne 5670-4 NnpuiHATO 3 YMOBOK MOro 06’eAHaHHA
i3 3akoHonpoektoM Ne 5556 «[1po MoBu B YkpaiHi».
AHania 3akoHonpoekty Ne 5670-g 3acsigume, WO
NPUXUINBHUKIB Takoro ob’egHaHHs Ymmano sk y Bep-
XOBHi Pagi YkpaiHu, Tak i cepeq y4eHUX-IopucTiB,
iHLWWX KaTeropin rpomMagsaH, OKpeMux MONITUYHUX
cvn 1 opraHisauin. 3okpema, BigoMui B YKpaiHi
topucT |. B. YceHko, 34iCHUBLUM aHani3 3apeecTpo-
BaHMX 3a OCTaHHi ABa poku y BepxoBHin Pagi Ykpa-
THN MOBHMX 3aKOHOMPOEKTIB 1 BUOKPEMMBLUWN 3aKO-
HonpoekT Ne 5670-g sk «b6e33anepedHunin aBopuUT
cepeq NnogaHuxX 3aKOHOMPOEKTIBY, AIMLOB BUCHOBKY
LLOAO MOro KOHUEeNTyanbHOI HEMPUAHATHOCTI Ta CyT-
TeBWX topyanyHuX Hegonikis (Usenko, 2017). KoHuen-
TyanbHa HENPUNHATHICTb Nonsirae, nepeayciv, y Tomy,
wo 3akoHonpoekt Ne 5670-g nepenbadae perynio-
BaHHA BUWKMIOYHO OepkaBHOI MOBW B YKpaiHi, a He
perynioBaHHs MOB B YKpaiHi, TOGTO AepXaBHOI MOBU 1
MOB HaLiOHaNbHNX MEHLLIVH.

Beakaemo, o 3akoHonpoekT Ne 5670-4 Tpeba
npuiMaTn sik 3akoH 6e3 ymMoBM Moro ob’egHaHHS 3
Oyab-SKMM iHLIMM 3 NodaHUX 3akoHOMPOeKTIB. [po-
roriocoBaHe B MepLlioMy YuUTaHHi 06’eQHaHHSA 3aKo-
HOMPOoeKTIB, TOBTO (PaKTMYHO NIArOTOBKY 3aKOHY Npo
MOBM B YKpaiHi YM 3aKOHYy NpO MOBHY MOMITUKY B
YKpaiHi, MOXe 3aTarHyTu npouec NpUUHATTA MOBHO-
rO 3aKOHy Le Ha pOKW, OCKifbkM notpebyBatume
LUMPOKOTO 1 rNMBOKOr0 BUKOPWUCTaHHSA OOHOro 3
HaNBaXMMBILLIMX MiKHAapOOHO-NPaBOBMX akKTiB, LUO
perynoe 3acTOCyBaHHSI MOB i BCTAHOBIIHOE OCHOBO-
MOMOXHi MPUHLMNUN 30EepeXEHHS Ta PO3BUTKY HaLlio-
HanbHUX MOB, — €BPONENCLKOI XapTii perioHanbHUX
MoB abo MOB MeHLUMH, nignucaHoi 5 nucTtonapga
1992 poky B M. CTpacbypsi (PpaHuis) oepxaBamu —
yneHamu Pagum €sponun (Usenko, 2018). MNpoTte go
okpemux nonoxeHb XapTii (Yevropeiska khartiia,
2006) i 3akoHy YkpaiHu npo ii paTudikauio Big
15 tpaBHa 2003 poky BUCMOBUNU CEpMO3Hi 3ayBa-
XKEHHSA Aesiki NONiTMKM Ta HaykoBUi YKpaiHu, 30Kpe-
ma B. A. Bacunexko, B.l. ManspeHko, JI. T. Maceh-
KO Ta iH. 3-MOMiX LKX 3ayBaKeHb BMOKPEMUMO Mu-
e oAHe — YMHHUI YKpaiHCbKUA TeKCT XapTil € ne-
peknagom 3 POCIMCbLKOI MOBW i CNOTBOPKOE OKPEMiI
BuMorn XapTii wono 3abesneyeHHs: MOBHUX MpaB
MEHLUMH. [na NPUAHATTS 3aKkoHy Npo MOBWU HeoOXia-
HO 34iNCHUTK Nepeknag XapTii yKpaiHCbKOK MOBOIO 3
MOB opwuriHany (aHrmincbka Y dpaHuy3bka) i MoBTO-
pHO Ti patudpikyBaTn, ogHak Lie noTpebye vacy.

Kpim TOro, cnig sayBaxutu npo geski getani
NPpURHATTS  3akoHy YKpaiHm npo  patudikadito
XapTii. Ynepwe BiH OyB npuiHATUA 24 rpygHs
1999 poky (4epes gecatb AHiB!) nicnsa piweHHs KoH-
ctutyuinHoro Cyay YkpaiHu npo odiuinHe Tnyma-
YeHHs nonoxeHb ctaTTi 10 KoHcTuTyuil YkpaiHu.
MpoTe 54 HapogHi AenyTtatv YKpaiHW 3BepHynucs
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Ao KoHctutyuintHoro Cyay YkpaiHu 3 KonoTaHHAM
BM3HATKU Len 3akoH Takum, Wo He Bignosigae Kow-
CTUTYUIT YKpaiHU (€ HEKOHCTUTYLIMHUM).

HocniguBwun matepianu cnpasu, KoHcTUTyLin-
Hun Cya YkpaiHu KOHCTaTyBaB, Lo NpunHATMi Bep-
XxoBHOWO Papoto YkpaiHm 3akoH YkpaiHun «[1po pa-
Tndikauito €Bponencbkol xapTii perioHanbHUX MOB
abo moB MeHWWH 1992 poky» 24 rpyaHsa 1999 poky
nignucae [lonoea BepxoBHoi Pagn VYkpaiHu
(mabyTb, 3a icTopito He3anexHoi YkpaiHu ue O6yB
eanHnn Takunm Bunagok!), i 30 rpygHa 1999 poky
noro onyb6nikoBaHo B raseTi «[onoc YkpaiHu»
(Ne 244). TobTo 3a3HadeHuIn 3akoH Oyno nignMcaHo
1 odoiLinHO ONPUNIOAHEHO 3 NMOPYLUEHHAM MOMOXEHb
cT. 94 KoHcTuTtyuil YkpaiHwn.

KoHctutyuiihun  Cya  Ykpainm 12 nunHsa
2000 poky npunHsaB piweHHs Ne 9-pn, Skum BU3HaB
uen 3akoH Takum, WO He Bignosigae KoHcTuTyuil
YKpaiHu (€ HEKOHCTUTYLINHUM) | TakuM, WO BTpavae
YMHHICTb 3 AHSA yxBaneHHs KoHcTtuTtyuinHum Cygom
YkpaiHu uboro piweHHs (Rishennia, 2000).

MoBTOopHO 3akoH YkpaiHu «[1po paTtudikauito
€Bponencobkoi xapTii perioHanbHUX MoB abo MOB
MEHLUMH» ©Oyno npunHaTo 15 TpaBHa 2003 poky
(Zakon, 2003). 3rigHo 3i cT. 2 uboro 3akoHy, nosno-
XEeHHsA XapTil 3aCTOCOBYIOTb 4O MOB TakMX HauioHa-
NbHUX MEHLIMH YKpaiHu: 6inopycbkoi, 6onrapcekoi,
raraysbKoi, rpeLbKoi, €BPENCbKOI, KpUMCbKoTaTap-
CbKOI, MOIAaBCbKOI, HiMeLbKOi, NONbCbKOT,
POCINCBLKOI, PYMYHCbKOI, CrOBaLbKOi Ta YropChKOi.

3ayBaxvMmo, WO CyTb €BpPONENCbKoi XapTii, Ha
OYMKY [esKuX Y4YeHuX i MOoniTuKiB, Ky MM
noaingemo, nonsrae B 3axucTi MOB, SIKUM 3arpoXxye
3HUKHEHHS.

OcKinbku B KiflbKOX MpoeKkTax 3akoHy npo peri-
OHarsbHi MOBW, siKi BUHOCKN Ha po3rnag BepxoBHol
Pagu Ykpainu, nponoHyBanu A0 perioHanbHUX MOB
Ha NEeBHIN TepuTopii BiAHECTM Ti, HOCIT AKX CTaHOB-
nate 10 i Ginblwe BiACOTKIB Bif 3aranbHOI KiNbKOCTI
HaCerneHHs, TO WaHCKU NoTpanuTn 4O perioHanbHUX
MOB B YkpaiHi manu 6u pocincbka i, MOXNMBO, Lie
ogHa—aBi MoBu. dakTMyHO paTudikauia XapTii B
YkpaiHi ctana 6, 3asHavawTb |. O.KpeciH i
B. A. ABip, MexaHiaMOM NpocyBaHHA MOBW, HaWMo-
LUMpeHiwoi Ta po3BuHeHoi B YkpaiHi (Kresina, &
Yavir, 2008). € niactaBu BBaxaTtu, NPOOOBXKYIOTb
BOHW, LLO MPOroflIoCOBaHWIA Y TaKOMY BUMMSsIAi 3aKOH
npo paTtudikaLito LbOro MiXXHapogHOro AOKYMeHTa
OyB cnpsiMOBaHMI Ha NOCWUIEHHS NO3ULLT POCIACLKOT
MOBM, MOPIBHSAHO 3 YKpPAiHCbKOK. AHi naprnameHT,
aHi iHiliaTopK 3aKOHOMPOEKTY He BAanuca Ao geta-
NbHOrO aHanidy MOBHOI KapTu YkpaiHu. BoHun aBTo-
MaTMYHO KracudikyBanu perioHanbHi abo MiHopu-
TapHi MOBM $IK MOBM MEHLUMH, WO HACEensTb
YkpaiHy. NMpuKMeTHO, WO 3akoH MNpo paTudikauito
3piBHIOE 3a3HadeHi 13 MOB, xo4ya BCi BOHUW MalTb
Pi3HUI piBeHb PO3BUTKY W 3aCTOCYyBaHHSA. binbLuicTb
MOB i3 LbOro nepeniky, 3okpema 6inopyckka,
fbonrapcbka, MongaBCbka, HiMeLbKa, MNONbCbKa,



ISSN 2410-3594. Naukovij visnik Nacional’'noi akademii vnutrisnih sprav. 2019. Ne 1 (110)
Haykosuti sicHUk HaujoHarnbHOI akadeMii 6HympiluHix cripag

pocificbka, pyMyHCbKa, CrioBalbka W yropcbka, He
noTpebyoTb NOCUNEHHST 3aXOAiB NIATPUMKKN, OCKifb-
K1 € oilinHMMK y CBOIX gepxaBax. Tomy M y Xoa-
HOMY pasi He 3arpoXye 3HUKHEHHSI 3 MOBHOI KapTu
€sponu.

MapagokcanbHOK € cuTyauid, Konv B nepeniky
MOB, SIKi nignagatoTb nig Agito XapTii, oNMHATLCS
MOBW HaN4MCENbHIWLMX MeHWWH. Hacnpaeai 3axuc-
Ty noTpebylTb MOBM KOPIHHUX | HeYncenbHuX
HapogiB — AeAKMMU 3 HUX PO3MOBIISIE Y CBITi nuLwe
Kinbka pecatkiB ntogen. Came BOHM BHaAcnigok 3a-
cTocyBaHHA B YkpaiHi XapTil, BignosigHO a0
NPUAUHATOrO 3akoHy Npo T paTtudikauilo, MOXyTb

HaykoBa

Ha nigctasi aHanisy cxBaneHnx MOCTaHOBOI
BepxoBHoi Pagn YkpaiHn 22 tpaBHsa 2003 poky
naprnameHTCcbkux cryxaHb «[l1po dyHKLiOHYBaHHS
YKpalHCbKOI MOBU B YKpaiHi», oKpemux pieHb KoH-
ctutydinHoro Cygy YkpaiHu, 3akoHiB YKpaiHu npo
patudikauito €Bponencbkoi XapTii perioHanbHUX
MOB ab0 MOB MEHLUMH [OBEAEHO, LU0 MPUIAHATTS

LiNIKOM 3HMKHYTWM 3 MOBHOI naniTpy €sponu. Lle
KapaiMCbKa, KpMM4albka, poMCbKa MoOBW. BoHu He
3axuLLEeHi XOOHMM OQILiMHMM CTaTyCcOM, OCKISbKM
HapoAK, fKi HAMM MOCMYroBYIOTbCS, HEYMCernbHi 1
He MalwTb BMACHUX AepXaBHUX abo aBTOHOMHMX
TepuTopianbHMx yTBopeHb (Kresina, & Yavir, 2008).

3akoH YkpaiHu «Mpo patucikadito
€Bponencoukoi xapTii perioHanbHUX MoB abo MoB
MeHWuH» Big 15 TpaBHsa 2003 poky cTBOpMB, Ha
Hawy OYMKY, HOBi MOXIMBOCTI AMS NOMITUYHUX Cchne-
Kynsdinn y MOBHOMY MUTaHHI, SKi 1 Hagani npoBOKY-
I0Tb HECTaOINbHICTb Y KpaiHi.

HOBU3Ha

3akoHonpoekty Ne 5670-4 y neploMy 4uTaHHi 3
YMOBOI 00’€JHaHHS MOro 40 NPURHATTS B APYromy
YMTAHHI 1 3aranoM K 3aKOHY i3 3aKOHOMNPOEKTOM
Ne 5556 BigTepMiHye Ha HeBU3HA4YeHUI 4yac
NUTaHHA NPO 3aKOHOAABYE BPErynoBaHHSA (OYHKLiO-
HYBaHHS Ta PO3BUTKY AEpPXKaBHOT MOBM B YKpaiHi.

BucHoBku

Omxe, 3akoHonpoekT Ne 5670-g «[po gepxas-
Hy MOBY» [OOLiMbHO MPUAMATK y OPYroMYy YWUTaHHI
3aranom 6e3 Oyab-sKNX NonoXeHb NPO MOBMW Hauio-
HanbHUX MeHWWH. BogHovac y npoueci noro nigro-
TOBKM OO [OpYroro YuMTaHHA HeoOxigHO BpaxyBaTu
BaXXIMBI NPONo3uLii 3 iHLWMX 3aKOHOMPOEKTIB.

Kpim Toro, BepxosHii Paagi Ykpainu BapTo
060B’AA3KOBO NIiAroTyBaTU i NPUAHATM 3aKOH MNpO
MOBW HaLiOHANbHUX MEHLUWH, SSKUA LiNKOM BignoBi-
OaB OV NONMOXEHHAM 3a3HayeHol Bulle XapTii Ta
Y3rofXXyBaBCsl 3 MOMOXEHHAMU NPUNHATOrO 3aKOoHY
YkpaiHv npo gep>xxasHy MOBY.
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On the Issue of Adoption of the Bill Ne 5670-d «About State Language»
in the First Reading: Problem Aspects

Since the adoption of the Constitution of Ukraine on June 28, 1996, the need for legislative regulation of the func-
tioning and development of the state language and other languages has emerged. However, the law on linguistic policy
or individual laws on the state language and languages of national minorities has not been adopted yet. Between 2017
and 2018, next bills appear and are registered in the Verkhovna Rada of Ukraine: Ne 5556 «About Languages in
Ukraine»; Ne 5669 «About the functioning of the Ukrainian language as a state language and the using procedure of
other languages in Ukraine»,; Ne. 5670 «About the State Language»; Ne 8550 «About general principles and principles of
the implementation of language policy in Ukraine». On October 4, 2018, the Verkhovna Rada of Ukraine adopted in the
first reading the bill Ne 5670-d «About the State Language» (revised Bill Ne 5670) with the condition of its unification to
the second reading with Bill Ne 5556. The purpose of the article is based on the characteristics of language policy in
Ukraine, the recognition of its society ineffective and the circumstances of the adoption by the Verkhovna Rada of
Ukraine of the bill Ne 5670-d in the first reading to justify the possibility of its adoption as a law without the condition of
association with other bills in the part concerning the order of application of others as. During the preparation of the arti-
cle used some general scientific and special-scientific methods of knowledge, in particular, historical, philosophical and
legal, comparative, systemic, functional, generalization. The main scientific results of the paper are based on the analysis
of the parliamentary hearings «On the functioning of the Ukrainian language in Ukraine» approved by the Verkhovna
Rada of Ukraine on May 22, 2003, individual decisions of the Constitutional Court of Ukraine, the laws of Ukraine on
ratification of the European Charter for Regional or Minority Languages, that the adoption of the bill
Ne 5670-d in the first reading with the condition of joining it before the adoption in the second reading and in general, as
a law with the bill Ne 5556 postpone the issue for an indefinite time on the legislative regulation of the functioning and
development of the state language in Ukraine. The article concludes that the Bill Ne 5670-d can be adopted as a law. At
the same time, the necessity of preparing and adopting the law on the languages of national minorities, which would be
in line with the provisions of the adopted law on the state language and fully comply with the provisions of the European
Charter, provided that it is translated from the original language (French or English) into Ukrainian and re-ratified.

Keywords: language; Ukrainian language; state language; language policy; bill; charter.
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MDKHAPOQHWUA JOCBI

YK 343.288 doi: https://doi.org/10.33270/01191101.50

Bo3Hrok A. A. — OOKTOp lOpuaANYHUX HayK, OOUEHT, 3aBigyBay HaykoBoi nabopartopii 3 npobnem npotugii
3MOYMHHOCTI HaBYarnbHO-HaykoBoro iHCTUTYTY Ne 1 HauioHanbHOI akagemii BHYTpIWHIX cnpas, M. Kuis;
ORCID: https://orcid.org/0000-0002-3352-5626

YpaocKkoHaneHHA 06CTaBuH, AKi NOM’AIKWYHOTb Ta OOTAXYKOTb NOKapaHHA,
Yy KOHTEKCTi peanisauii nonoxeHb CTaMOynbCbLKOI KOHBEeHUil

Memoro cmammi € aHanis HogosgedeHb w000 obcmaguH, fKi MOM’AKWYOMb ma ObMmsKylomb MoKapaHHs,
3ymoerieHuUx peanizauieto nonoxeHb KoneeHuii Padu €eponu npo 3anobicaHHs HacuribCmey CMOCOBHO XIHOK i
domawHboMy Hacunbcmey ma 6opombby 3 yumu seuwamu 8id 11 mpasHs 2011 poky. lNpoaHanizogaHO akmyarsbHi
npobnemu mnymMadyeHHs ma 3acmocysaHHs 8i0nogioHux obcmasuH, a makox HadaHo rpono3uuii wo0o ix po3e’sa3aHHs.
HocnidxeHHs  rpyHMyembcs  Ha  Haykosux  fpauysix  YKpaiHCbKux U  [HO3EMHUX  yYeHUX,  [OMIOXEHHSIX
KoneeHuii Padu €gponu npo 3anobizaHHs HacuslbCcmey CMOCOBHO XIHOK i QoMawHbOMYy Hacusibcmey ma 6opombby 3
yumu seuwamu 8id 11 mpaesHs 2011 poky, KpumiHanbHo2o kodekcy YkpaiHu, cydosili npakmuui ma epaxosye 00ceid
OKpemux 3apybixHux KpaiH. Haykoea Hoeu3Ha cmammi ronsicae 8 mMoMy, WO 8 Hili 3arporioHO8aHO [10-HOBOMY
muaymaqumu n. 7 4. 1 cm. 66 KK YkpaiHu, eucrosneHo pekomeHOauito 3 ydockoHaneHHs1 . 3 4. 1 cm. 67 KK YkpaiHu
(v KOHmeKkcmi crmameeoi’ MpuHanexHocmi), a makox npono3uuii wodo HadaHHs cyOy npasa 3anexHo 8i0 xapakmepy
8YUHEHO20 3/104UHY He su3Hamu obcmasuHu, nepedbayeHi g n. 6, 6-1 4. 1 cm. 67 KK YkpaiHu makumu, wo obmsixytomb
rnokapaHHs. 3a pesynbmamamu 30ilicHeH020 00C/IIOXEeHHS cghopMyb08aHO 8UCHOBKU wo000: 1) susHaHHS obcmasu-
HOIO, WO MOM’SIKWYE MOKapaHHs, yYUHEHHS 3/104UHY 3@ Hasi8HOCMIi CUCMEMHO20 Xapakmepy Xopcmokoao abo makoeo,
WO MPUHUXYE Yecmsb i 2i0Hicmb 0cobu, nogodxxeHHsT 3 60Ky momepnisiozo 3a 8idcymHOCMi 8rugy cusibHo20 Oyue8Ho20
xeurnoeaHHs; 2) doyinbHocmi 3amiHu 8 KK YkpaiHu mepmiHa «cucmeMHO» Ha «CcucmeMamuyHO» i 3aKpirnneHHs to2o
ohiyitiHo2o eusHayeHHs1 8 npumimyi 0o cm. 78 KK Ykpainu; 3) HeoxonneHHs n. 3 4. 1 cm. 67 KK YkpaiHu (84UHEeHHs
3/104UHY Ha IPyHMi cmameegoi MpuHanexHocmi) eunaodkKie YYUHEHHSI 3/104UHI8 Ha IPyHMI CeKcyasnbHOI opieHmauil;
4) nompebu ymoyHumu U y32odumu mepmiHonogzito n. 6 4. 1 cm. 67 KK YkpaiHu, a makox y3zodumu ii 3 iHWumMuU rnosno-
JKEeHHAIMU 3aKOHy po KpuMiHanbHy eidnosidansHicme;, 5) HadaHHs cyOQy npasa 3anexHo 8i0 xapakmepy 84YUHEHO20
3/104UHY He su3Hamu nepedbayeHi 8 . 6, 6-1 4. 1 cm. 67 KK YkpaiHu o6cmasuHu makumu, wo obmsixyroms rnoKapaHHs,
MOMUBYHYU C80E PIlIEHHST Y BUPOKY.

KnwouoBi cnoBa: pomawHe HacunbCtBo; CTambynbCbka KOHBEHLisl; 3MOYMH; OOTSKEHHSI MOKapaHHS;
NOM’SIKLLEHHS! MOKapaHHS; reHaep; cTaTeBa NPUHaNEeXHICTb; AMTUHA; ManosiTHSA AUTUHA; HEMOBHOSMITHIN.

Betyn
KoHBeHUis Pagn €sponu npo 3anobiraHHsa Ha- | Habpanu yYuHHocTi 11 ciyHa 2019 poky, cTtocyBanu-
CUIMbCTBY  CTOCOBHO  XKIHOK |  OOMawHbOMY | ca 06CTaBMWH, SIKi MOM'AKLYIOTb Ta OBTsKYIOTh MoKa-
HacunbCcTBY Ta ©opoTbby 3 uuMKM  sBUWEAMU | paHHS.
Bia 11 TpaBHa 2011 poky (mani — Ctambynbcbka Monpu Te, WO Big noyaTKy iX 3acTOCYyBaHHSA
KOHBEHLiA) € HOBWM, HaA3BMYaAWHO BaXMMBMM i | MUHyNo HebGarato 4acy, y NpaBO3acTOCOBHUX opra-
BOAHOYAC OAHMM 3 HaMbinbLL NPOrPECUMBHNX MiXKHA- | HIB BUHUKNM (Ta Hagarni MOXyTb BUHMKATK) npobne-

POOHUX IHCTPYMEHTIB NPOTUAIT HE NULIEe HAacUINMbCTBY | MW 3 THyMa4eHHAM i MofanbluMM 3aCTOCYBaHHSIM
woao KHOK, a W yciM BusiIBaM [OOMAaLUHbOro BiANOBIOHUX KpWUMiHanbHO-NpaBoBux HopM. OTXe,
HacunbCTBa. aKTyanbHMM € aHani3a HoBuMX O0OCTaBWH, LU0
LliHHicTb UbOro gokymeHTa € 6e33anepeyHoro, NMOM’AIKLIYIOTE Ta OOTSXKYHOTb MOKapaHHs, 3akpinne-
Ha YoMy HeoaHopa3oBO Haronowysanu daxisui | Hux y KK Ykpainu.
pi3HMx ranysen 3HaHb (Grans, 2018; Allwood, 2016; Akwo B Teopii KpuMiHanbHOrO MpaBa YkpaiHu
Ronagh, & McQuigg, 2012; McQuigg, 2017 OinbLWicTe 06CTaBUH, WO OOTSKYIOTb MOKApPaHHS,
Fagerlund, Kaaridinen, & Ellonen, 2018). OpHak aocnimkeHo B npauax A. B. AHgpyuika, M. C. BepasiHa,

npvBepTaloTb yBary W Ha okpemi npobnemu peani- I. A. Baptuneubkoi, B.K.Tpuwyk, O. O. ynoopoea,
3auii il NoNoXeHb, 3 AKUMKN CTUKHYITUCS 3aKOHOAABLi T.I. IBanok, O.O.Ksawi, €. O. MMcbMeHCbKOro,
Ta npaBO3acToCyBaui B Pi3HUX KpaiHax. [. M. ®epopuyk, M. I. XaBpoHtoka, TO HOBi 0GCTaBWHY,

Y Mmexax peanisauii NONoXeHb 3a3Ha4YeHOl BU- | a TakoX Ti, WO 3a3Hanu CyTTEBUX 3MiH, e noTpeby-
we KoHBeHUii 6 rpyaHss 2017 poky Oyno BHECEHO | HOTb PETENbHOro aHarnisy.
Bi4MOBIAHI 3MiHM 4O 3aKOHY MPO KpMiHanbHy Bigno-
BiganbHicTb (Zakon, 2017). HoBi nonoxeHHs, wo

© BosHiok A. A., 2019
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MeTa i 3aBgaHHA gocnimxeHHs

MeToto cTaTTi € aHani3 HoBoBBeAEHb L0A0 00-
CTaBWH, SIKi NOM’'AKLLIYIOTb Ta OOTSKYHOTb MOKapaHHS,
3yMOBIIEHMX peani3auieto  nonoxeHb KoHBeHLil

Pagn €sponn npo 3anobiraHHA  HacUMbCTBY
CTOCOBHO XIiHOK i AOMaLHbOMY HacunbCTBY Ta 60-
poTbOy 3 UMK auamm Big 11 TpaBHsa 2011 poky.

Buknag ocHoBHOro martepiany

3a3HauyeHi BuLle 3MiHK NONSAralTb Y BOOCKOHA-
NEeHHi okpemux obCTaBWH, SAKi MOM'SKWYOTL (M. 7
Y.1lcT.66 KKVYkpaiHm) Ta obTsxyiote (n.3, 6
4. 1 cT. 67 KK YKpaiHu) nokapaHHs, a Takox 3anpo-
BaKeHHi HOBOT 06CTaBUHW, L0 OOTSXKYE NOKapaHHS
(n. 6-1 4. 1 cT. 67 KK Ykpainn).

1. MyHKT 7 4. 1 cT. 66 KK YkpaiHu BMKNageHo B
HOBIN pefakuii: «8YUHEHHSI 3/I04YUHY Mi0 8rIUeoOM
CUTbHO20 OyWeBHO20 XBUJIH8AHHS, BUKI/IUKaHO20
JKOPCMOKUM  MM0BOOXEHHAM, abo makum, Wo
MPUHWXye 4Yecmb | 2iOHicmb ocobu, a makox 3a
HasiBHOCMi CUCMEeMHO20 XapaKmepy makoao Mogo-
OXXeHHs1 3 6OKy rromepriisiozoy.

Hanbinbw He3po3yminMM € MONOXEHHS Mpo
cucmeMHul xapakmep no8odXXeHHS: NPO sike MOBO-
D)KEHHA MOeTbCs (KOPCTOKE, Take, WO MNPUHKYE
YecTb i rigHicTb ocobu, abo Byab-sKe i3 3a3Ha4YeHnX)
i U1 NOBMHHO Take MOBOMAXEHHSI OYTM MoB’sidaHe i3
BMSVBOM CUJIbHOMO AYLUEBHOIO XBUIIOBAHHS.

AHaniz n. 7 4. 1 ct. 66 KK YkpaiHm gae nigcrasm
BMOKPEMWUTU MPUHANMHI [Ba BapiaHTU TAyMayeHHs
noro 3micty. lNepLumnn nondrae B TOMy, O CTaH CUrb-
HOro AyLUEBHOro XBWUIOBAHHA CTOCYETbCHA BCiX BUAIB
MOBOMKEHHSA. 3a uMx YMOB 3a3HayeHa obcTaBuHa
MOXe MaTtu Taki BapiaHTL: 1) yYMHEHHS 3MouMHy nig
BMSIMBOM CUJIbHOrO AYLUEBHOIO XBUJIHOBAHHS, BUKIU-
KaHOro >KOPCTOKMM MOBOKEHHAM 3 BOKY NOTEpmninoro;
2) YYMHEHHS 3MOYMHY Mg BNAMBOM CUIbHOTO AYLUEB-
HOMO XBUIOBAHHS, BUKIIMKAHOTO TakvUM, LLO MPUHIKYE
YeCTb i MaHICTb 0cobu, NOBOLKEHHAM 3 BOKY noTepni-
noro. >Kopctoke abo Take, Lo NPUHKYE YeCcTb i rig-
HICTb 0COOM, MOBOMKEHHS MOXE OYTK K pa3oBuM, Tak
i cucrematuyHMm. Cxoxe TnymadeHHs Liei 06CTaBuHM
nponoHye M. I. XaBpoHtok [Dudorov, & Khavroniuk,
2019, p. 28].

BignosigHoO OO Apyroro BapiaHTa HOBOBBEOEH-
HA MOXHa TIIYMayuTu OeLlo no-iHWOMY, BUOKPEMU-
BLUW B Ui 06CTaBWHI NpMHaNMHI ABi CKNagoB.i:

1) yYMHEHHSA 3MOYMHY Nig BNAVBOM CUIBHOTO
OYLEBHOIO XBUIOBAHHSI, BMKIIMKAHOrO: a) »OpCTO-
KMM; 6) TakMM, LLO NPUHMXKYE YECTb i MgHICTb 0cobu
NMOBOKEHHSM; B) XOPCTOKMM i OLHOYACHO TakKuM,
LLIO MPUHWXKYE YECTb i TMAHICTb 0COOM NOBOAKEHHSM
3 Boky noTepninoro. Take NOBOSKEHHA MOxe OyTu
SIK pa30BUM, TaK i CACTEMATUYHUM;

2) YYMHEHHS! 3MOYMHY 3@ HAsBHOCTi CUCTEMHOIO
XapakTepy »XOPCTOKOro abo Takoro, WO MPUHMXKYE
YecCTb i MgHICTb 0co0M, NOBOMKEHHSA 3 DOKY MoTep-
ninoro.

Came B 0CTaHHbOMY BUMNagKy HEOOOB'SA3KOBUM €
CuUnbHe [ylleBHE XBWIIOBaHHS, HKe 3a3Bu4an
NoB’aA3yl0Th i3 cpisionoriyHuM adpektom. MNMpeacraBHUKm
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KacauinHoro kpumiHanbHoro cyany BepxosHoro Cyay
CTBEPOXKYIOTb, LLO CTaH CUMbHOMO OYLIEBHOMO XBUMHO-
BaHHS1 SIK eMOLIMHMIA NpoLEeC O3HAYEeHWUI PanToBICTHO,
HEOYiKyBaHICTIO, MUTTEBICTIO, BYPXNUBICTIO, LUBUAKONM-
nuHHicTio (Postanova, 2019). A SKWO CUCTEMHUIA Xa-
pakTep XOPCTOKOrO MOBOAXEHHSA 3 0COBO0 HE BUKIN-
KaB CWUMbHOrO AYLIEBHONO XBWUIIOBaHHS, OAdHaK OyB
TiEl0 PYLLIMHOKO CUMOH0, sika CMOHYKana ocody 4o BYM-
HEHHS1 3MNOoYMHY? 3nouMH Moxe OyTW peakuieto Ha
XopcToke abo Take, WO MPUHWXKYE YecTb i TigHiCTb
0ocobu, NOBOMKEHHST 3 BOKY MOTEpMninoro, sike He 3aB-
XOW BUKITUKAE CTaH CUIbHOMO AYLUEBHONO XBWITHOBAH-
Hsl, 3oKkpema adpekTy. 3 LbOro NUTaHHS CYLUHOK €
nosuuis M. |. XaBpoHioka, Ha OyMKY $KOro iHLIMMUK
BMOAMW CTaHy CWUIMbHOTO [YLIEBHOrO XBUOBAHHSA
(kpim adpekTy) € Taki eMOLiViHI CTaHW, sIK CTpec, THiB,
CTpax, TpuBOra, dopyctpauis Ta penirinHui ekcTas,
AKLLIO BOHM OOCSrN TaKoi CUIMK, O 3MOMN 3MEHLLNTU
30aTHICTb NIOAMHU YCBIAOMIIOBATM BracHi AistHHA Ta
(abo) kepysatu Humm (Dudorov, & Khavronik, 2019,
p. 28). BogHouac xopcToke abo Take, L0 MPUHKYE
YeCTb i MgHICTb 0CcOobM, NOBOMKEHHS 3 BOKy noTepnino-
ro He 3aBXaM MOXE BMIMHYTM Ha 30aTHICTb NOAMHU
yCBiJOMMIOBATU CBOI AisHHA Ta (abo) kepyBaT HUMM.
OpHak Taka npoTunpasBHa nosefiHka Moxe 6yTn npu-
BOAOM NS BYMHEHHS 3M10UMHY 3 METOH MPUMMHEHHS
BiONOBIAHMX NPOTMNPAaBHUX i, NOMCTUTUCH 3a HUX.
Xiba ue He cnig BM3HATM 06CTaBUHOLO, LLIO NOM'SIKLLYE
nokapaHHA?

OyeBngHUM € Te, WO Ui Ail AouinbHO BU3HaBaTun
06CTaBMHOW, fiKa MOM'SIKLIYE MOKapaHHs, y Oyab-
akomy Bunagky. Cnig sayBaxuTu, WO LWe Ha eTani
pO3pObMEHHS BKa3aHOro 3aKOHOMPOEKTY no3uuii
LLIOAO OKPECIIEHOro MONIOXEHHS Bynu HeogHO3Hau-
Humn. [lMpepctaBHukn KomiteTy BepxoBHoi Pagm
YkpaiHM 3 MuTaHb 3aKOHOOABYOro 3abe3neyveHHs
NPaBOOXOPOHHOI AiANbHOCTI MO3UTMBHMMM achek-
TaMy 3aKOHOMPOEKTY BU3HANW Te, WO 40 00CTaBuH,
AKi MOM’AKWYIOTb MNOKapaHHs, 3apaxoBaHO akT
3acTocyBaHHsA cunuM  ocoboto, Wwo cama 6Oyna
KepTBOI, BiAHOCHO FOAWHW, SIka CTana KpUBOHW-
kom (Vysnovok, 2016a). [lNpoTunexHy nosuuiio 3
uboro npusoay Bucnosunu daxisui [onosHoro
HayKOBO-EKCMEePTHOro YMNpaBniHHSA, siKi Take Moso-
XEHHS BM3HalOTb BKpaW CYMHIBHUM Yepes HeJopeu-
HICTb NMOM’AIKLLIEHHSA BiAMNOBIAANBHOCTI M MOKapaHHS
3a XOJIOOQHOKPOBHE BUYMHEHHS 3a3pganerigb obgyma-
Horo 3no4unny (Vysnovok, 2016b).

OpHak 3 OCTaHHIM TBEpPAXXEHHAM CKMagHo no-
roouTucs, agke BYMHEHUM 3a YMOB CUCTEMHOIO
XapakTepy >XOpCToKkoro abo Takoro, WO NPUHUXKYE
YecTb i rigHicTb 0cobun, NOBOMKEHHA 3 BOKY noTep-
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nifnioro 3no4MH Moxe OyTM CBOEPIOHOK «HeobXxia-
HOK0 ODOPOHOIO», AKa cArae 3a Mexi 00CTaBMHU, WO
BUKITIOMAE 3MOYMHHICTL  fisiHHA, nepenbadeHoro
cT. 36 KK YkpaiHw.

TakMMm 4vMHOM, NepLuin BapiaHT TRyMayeHHs
n.7 4.1 cr. 66 KK YkpaiHu € gewo obmexeHuMm, a
TOMY BUKIWNKAE CYMHIBW, SIKi, BOYeBUAb, Crig Trnyma-
YMTM Ha KOpUCTb OCOOW, WO BYMHWUMA 3MO4YMH. 3
ornsagy Ha 3a3HadveHe, HanbinbL NoriYyHUM € apyrum
BapiaHT BM3HAYEHHS L€l 00CTaBUHM, LLIO NOM AKLLYE
noKapaHHs.

MoxnuBicTb pisHUX hopM BUSIBY LiiEi 06CTaBUHU
Ta ix KoMOiHaUi Oae nigcTaBu CTBEpKyBaTH, LLO CYA
Y KOXXHOMY KOHKPETHOMY BUMagKy Mae BpaxoByBaTw
Mipy BMIMBY BCiX XapaKTepUCTUK Ljei obCTaBMHN Ha
npusHadyBaHe nokapaHHs. AmKe Moxe WTUCS npo
cuTyauito, KOMW, Hampuknag, 3MoYvH YYMHEHO nig
BMSIMBOM CUJIbHOMO AYLLIEBHOIO XBUJIHOBAHHS, BUKIU-
KaHOro TakuMM, LLO MPUHWXKYE YeCTb i MgHICTb ocobw,
MOBODKEHHSAM, SIke HasiBHe Oyno nuvwe oauH pas; i
30BCiM iHLIMM Oyae BUNaOoK, 3a SIKOro TOTOXHWUIA 3110-
UYMH 3 OYXKE CXOXMMM 03HaKamMu N obCcTaBMHaAMK y4n-
HEHO nNif BASIMBOM CUIbHOIO OYLUEBHOMO XBUITHOBAHHS,
BMKITMKAHOTO CUCTEMATUYHMUM XXOPCTOKMM i OQHOYaCHO
TakMM, IO MPUHKYE YecTb i rigHiCTb ocobun, MoBo-
[PKEHHsIM 3 BOKy noTepninoro.

Cnig 3'acyeaTtu, WO O3Hayae i B YoMy nondarae
CUCTEMHUN XapakTep BiAMOBIOHOO MOBOOKEHHS.
Amxe go uboro B ctatTax KK Ykpainm BxvBanu TepMiH
«cuctemaTuyHO» (Hanpuknag, y 4.2cCT. 78,
4. 1 cT. 120 KK YkpaiHu). TepMiHn, 3adikcoBaHi B 3a-
KOHi MPO KpUMiHanbHy BignoBiganbHICTb, MaloTb ByTK
dopmarnbHO BU3HAYEHMMN, OOHO3HAYHUMMU, YiTKUMU 1
pouinbHumK. Y Kogekc He cnifg BBOAMTW 3aiBi TepMi-
HW, SKi NO3HA4YalTb TOTOXHI MOHATTS, OCKIMbKA Ue
Npu3BOaUTb A0 NEepeobTsHKEHHS 3aKOHY, 3axapalleH-
Hs1 AOrO 3aMBUMW NOMOXEHHAMU, NNYTAHUHW B Tryma-
YeHHi KpUMiHaNbHO-NPaBOBUX HOPM.

Kpim TOro, Triyma4eHHsi O3HaKm «CUCTEMHICTb»
€ npobnemHMMm BXe 3 ornggy Ha Te, WO Tpu Ta
Oinblue akTiB BiAMOBIAHOI MOBEAIHKM MOXYTb BigOy-
BaTUCA SK NPOTArOM OAHOMO YU OEKINbKOX OHIB, TaK i
GiNbLLMX NPOMIXKKIB Yacy.

Takum ynHoM, y KK YkpaiHu TepMmiH «cuctem-
HO» Cnifl 3aMiHUTK Ha «CUCTeMaTUYHO», 3adpikcyBa-
BLUM Oro BM3HAYEHHA B NpUMITUI OO TiEl cTaTTi, ae
Npo HbOro BMEpLUE 3ragyloTb, TOOTO B MpUMITLi OO
cT. 78 KK YkpaiHu.

2. HactynHoo HoBenow cTano [OOMOBHEHHS
n. 3 4. 1 ct. 67 KK YkpaiHn Takoto 0OCTaBMHOW, SK
YYUHEHHS 3MT04UHY Ha IpyHmMi cmameeoi npuHanex-
Hocmi. CTaTeBOK MNpPUHANEXHICTb cnig BBaXxaTtw,
nepegyciMm, BiAHECEHHS MOOMHM [0 YOSioBiKa 4um
XiHKM. X0o4a HUWHI y CBIiTi akTMBHO OGroBOPOKTL MK~
TaHHS, L0 CTOCYHTbCS «TpeTboi cTaTi» (Littlewood,
2002; Lacombe, 2008; Loughlin, 2018; McGoldrick,
2019). Oo TpeTboi cTaTi 3apaxoBylOTb MOAEN,
AKi He igeHTudpikytoTe cebe K  4YONoBikM  un
XiHkn (Vassileva, 2018).
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YUYMHEHHS 3M04YMHIB Ha I'PYHTI cTaTeBoi NpuHa-
NEeXHOCTi HamndacTiwe Oyge noB’A3aHe came 3
TPETbLOK CTATTHO, OCKINIbKWU OKPEMi YNEHN CYCNinbCT-
Ba aKTUMBHO HanawToOBaHi NpoOTK OCiO, AKi He BigHO-
cATb cebe Hi 40 YOnoBiKiB, Hi A0 KIHOK, OCKiNbKu
Taka noBeAiHka nigpmBae 3acagu CiIMEWHOrO XUTTS,
HeraTMBHO BMIMBA€E Ha MONOAb.

Takum YnHoM, Npo 3a3HadyeHy obCcTaBnHY MOXe
NTUCA nuwe ToAi, KonM ocoba BYMHSE 3MOYUH Y
3B’AA3KYy 3 HECMPUNHATTAM YM HEraTUBHMM CTaBlEH-
HAM 00 NEeBHOI cTaTi (YONOBIYOI, XIHOYOT YN TPEeTbOI
crarti). BogHovac ust obcTaBMHa He CTOCYETbCS BU-
nagkiB YYMHEHHS 3MOYUHIB Ha I'PYHTI CEeKCyanbHOI
opieHTaUil, Ky BU3Ha4aloTb SIK CEKCyanbHWUW NOTAr
[0 YoroBiKiB, XiHOK 4M Ao obox abo sk noTtar go
npeacTaBHUKIB OHIET cTaTi, 000X cTaTten um iHWoi
ctaTi (Bailey, 2016).

HoBoBBefeHa obcTaBMHa HE OXOMNNIOE BUNALKN
BUMHEHHS 3MOYMHY Yy 3B’SAI3KY 3 HaNeXHICTI0O 0cobu
00 MEeBHOI cekcyarnbHOI opieHTauil (reTepocekcya-
NbHOI, romocekcyanbHoi, OicekcyanbHOi  TOLLO).
OpaHak TnymayveHHs! uiel o3Haku 3a neBHMX OOcCTa-
BUH € pgewo cymHiBHMM. Tak, O. O.[dygoopoB Ta
€. O. MNMncbMeHCbKUIA CNYLIHO 3ayBaXytoTb, O BUK-
HEHHS 3MOYUHY Ha I'PYHTI CTaTeBOI NMPUHANEXHOCTI
HasiBHE B pasi BUMHEHHS 3MI0HUHY 3 OrNsQy Ha Hera-
TMBHE CTaBIiEHHSA OO MPenCTaBHUKIB MEBHOI CTarTi.
OpHak CyMHIBHMM € MepeKkOHaHHS BYEHMX, 3rigHO 3
AKMM CYTb BiQNOBIOHOI MOTMBALLl MONsirae B TOMY,
Wo ocoba BYMHSAE 3MOYMH, KEPYHUYUCb OCOOMCTUM
ynepemKeHUM CTaBfieHHAM [0 MNOoTepninoro, SKUN
HanexuTb OO0 CeKkcyanbHuX MmeHwwuH [Boiko et al.,
2018, p. 190]. Ampxke TepMiH «ceKkcyanbHi MEHLUMHWUY
30e0inbLoro NoB’A3aHUn He 3 BigHECEeHHsIM 0ocobu
00 TpeTbOol CTaTTi, a 3 HeTPaANLINHOK CeKcyarnbHO
opieHTauieto.

OTxe, 3a3HavyeHa obcTaBMHa MNoB’A3aHa BU-
KIHOYHO 3 HEraTMBHUM CTaBIIEHHSAM A0 MOTepninoro,
AKUA HanexaTtb 0O NEeBHOI CTaTTi (YONoBiKa, XiHKM
4Yn TPeTbol CcTarTi).

OpHak uM icHye B Hac npobrema wWono B4Yu-
HEHHS 3M104MHIB Ha I'PYHTI cTateBoi
npyvHanexHocTi? Ha Hawy AymKy, akTyanbHilWum €
NMUTaHHS BYMHEHHS 3MOYUHIB Ha I'PYHTI HeTpaauuin-
HOT cekcyanbHOi opieHTaLii. o pedi, y KK MonnaHaii
KPUMiHanizoBaHO Ppi3Hi AOisHHA, CnNpsIMOBaHi Ha
OMCKpUMIHaUio noaen 3a cTaTTio, reTepocekcyanb-
HOI Ta FOMOCEKCYaIbHOK OpieHTaLieto.

3a3HayeHe Jae 3mory CTBEpPOKYBaTH, LLO HOp-
My cPOpMyrnbOBaHO HekopekTHo. Ii cnig 6yno 6
npuvHarMHi BUKNAcTy B LU0 B iHLWIA pegakuii.

KomeHTytoum uto obctaBuHy, M. . XaBpoHOK
CTBEPMAXYE, LLO MOHATTS «BUMHEHHSI 3MOYMHY Ha
I'PYHTI cTaTeBOl npuHanexHocTi» (n.3 4. 1 cT. 67
KK YKkpaiHn) He € TOTOXHUM MOHATTH «BYMHEHHS
3MOYUHY 3a reHOEepHOoK O3Hakow». Ha noro aymky,
YKpalHCbKMIA 3aKkoHoOaBeLb Mae Ha yBasi came
«reHaep», ane yepes HEOOHO3HAYHICTb BKa3ye B
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3aKOHi Ha cTateBy npuHanexHicte (Dudorov, &
Khavroniuk, 2019, p. 34).

HaTomicTb 3a 3Ha4YeHHAM KaTeropis «reHgep»
CYTTEBO BIOPI3HAETLCA Big MNOHATH «CekcyarbHa
opieHTaLis» Ta «cTaTeBa NPUHANEXHICTbY. Y M. «C»
cT. 3 CtamBynbCbKOi KOHBEHLT «reHaep» BU3Have-
HO SIK couianbHO 3akpinsieHi poni, NOBEAiIHKyY, Aifnb-
HICTb | XapakTepHi O3HaKu, fAKi NeBHE CyCninbCTBO
BBaXKaE HanexHuMn Ans xiHok Ta yonosikie (Legal,
2015). Xo4ya 1 Ha MOro HegOCKOHArOoCTi HaromoLy-
Banu BYeHi (Agnello, 2014).

3. [lewo yTo4HEHO 1 NONOXEHHS n. 6 4. 1 cT. 67
KK YkpaiHu, akuin BUKNageHo B Takin pefakLii: «eyu-
HEHHS 3/104UHY Wodo 0cobu Moxusozo eiky, ocobu 3
iHeanidHicmto abo ocobu, sika nepebysae 6 b6esrnopa-
OHoMy cmamHi, abo ocobu, sika cmpaxxdae Ha Mcuxiy-
Hull posnad, 30Kkpema Ha Hedoymcmeo, Mmae eaidu
pO3yMO8020 PO38UMKY, & MaKOX 8YUHEHHS 3I104UHY
wodo MmarsnonimHeoi dumuHu abo e npucymHocmi
OumuHu». AHani3yloum Lie NONOXEHHs1, BapTo 3ayBa-
XWUTK, WO 3akoHoAaBeLb BU3HAeE OOCTaBUHOW, SKa
OBTsPKYE MOKAPaHHS, YYMHEHHS 3MOYMHY LLOAO HU3KK
KaTeropi oci6: 1) ocobu noxunoro Biky; 2) ocobu 3
iHBanigHicTio; 3) ocobu, sika nepedyBae B 6e3nopaa-
HOMy CTaHi; 4) ocobu, sika CTpaxkgae Ha MCUXIYHWN
po3nag, 3o0Kpema Ha HeJoyMcTBO; 5) ocobu, sika Mae
Bagy poO3yMOBOr0 pPO3BUTKY; 6) ManoniTHLOI QUTHHN.
BogHouac ust o6cTaBMHA OXOMIHOE BUMHEHHS 31104U-
HY B NPUCYTHOCTi AUTUHMW.

B okpemux cuTyauisx MOXIMBUM € NOEAHAHHSA
OEKINbKoX Takmx OOCTaBWH, Hanpuknag, YYMHEHHS
3M04UHY LLIOAO0 0COBM NOXMMOro BiKy, AKka CTpaXaae
Ha nNcuxiyHuMM po3nag. Y 3B’A3Ky 3 UMM nig yac npu-
3HaYeHHsA NOKapaHHSA Crig ypaxoByBaTW BCi O3HaKK
M ocobnmMBOCTI 3a3Ha4yeHMx OOCTaBUH Yy KOXHOMY
KpUMiHaNbLHOMY NPOBAaKEHHI.

HaTtomicTb peTenbHUIN aHani3 3as3HayeHux o0-
CTaBMWH CBiQYMTb NPO AELLO HEOOHO3HAYHY MO3uLito
3aKOHOAABLSA B pasi BUNHEHHS 3MTOYUHY B MPUCYTHO-
cTi gutuHKU. Agxke B n. 6 4. 1 cT. 67 KK YkpaiHm
NOeTbCs AK Npo MarnoniTHIO AUTUHY, Tak i Npo ANTu-
Hy. 3aranbHOBIAOMO, L0 ManofiTHbOK AUTUHOK €
ocoba, sika He gocarna 14-piyHoro BiKky, @ AUTUHO —
ocoba, sika He gocsarna 18-piyHoro Biky. NpoTe 3a-
KOHOAaBeLb YOMYCb OMEpPYE MOHATTAM «AUTMHAY, a
He «HEMOBHOMITHIN», SIK Ue npeacTaBrneHo B OiNnb-
wocri ctaten KK YkpaiHu. Y, MoxnumBeo, 3a3Ha4vyeHe
NONOXEHHSA CNif TNyMaunuT oOMeXeHo Ta po3ymiTu
nig HAM nuwe ManoniTHIX giTen.

OWTuHA, y NPUCYTHOCTI SKOT BYMHSIOTb 3IT0YMH,
€ nepegycim noro oyesmguem. BogHovac noctae
MUTaHHA: SKWO TakKy 0Coby BTArHYTO B YYMHEHHS
3M104YMHY YM BOHA € MOro ChiBy4yaCHMKOM, yun Gyae
ToAi HasBHa BkasaHa obcTtaBuHa. O4yeBUAHO, L0 Hi,
OCKifTbKM B pasi BUMHEHHS 3JI0MMHY 3 BUKOPUCTaH-
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HAM ManoniTHboro cnig ypaxosyeatm n.9 4.1l
CT. 67 KK YKpaTHM3.

BogHouac G6yab-sKe BUYMHEHHST 3MI04MHY B Mpu-
CYTHOCTI HENOBHOMITHLOT 0COBM MOTEHLIiINHO Hebes-
neyHe TMM, WO Taka ocoba GaunTb Npuknag oopoc-
noro, MoXxe neperHATU B HbOro NEBHUW AOCBIA, a
AKLLO 3NMOYMH BYMHAETHCH BIQHOCHO BNU3bKUX AUTU-
Hi OCiD, TO LLe 1 3a3HaTN OOAATKOBMX CTpaXdaHb.

Cnig ypaxoByBaTu, WO BYMHEHHSA He BCiX 3M0-
YMHIB Y NPUCYTHOCTI AUTMHM O3HaYeHe NiABULLEHUM
CTyneHeM CycninbHOi HebGe3nekn, a 3Ha4YeHHs1 oKpe-
MUX i BOHa B3arasi MOXe He YCBiAOMIOBaTW.
Hanpuknag, sikwo ocoba yMMUCHO 3anogiana TshKKi
TiNECHi YWKOMXKEHHA Mif Yac NepeBULLEHHS MeX
HeobxigHOi 00OpoHM abo B pasi NepeBULLEHHS
3axofiB, HEOOXiOHUX ANS 3aTPUMAaHHA 3MOYMHUSA B
MPUCYTHOCTI CTOPOHHBLOI AMTUHW. Yu  pouinbHO
B TaKUX cuTyauisx ob60oB’A3KOBO BM3HABATU BUYUHEH-
HS LbOro 3MoYmMHy 3 BigMNoOBIAHOW 0BCTaBUHOLO, LO
00TsKye nokapaHHA? [uTMHa Moxe cTaTy 1 BUunag-
KOBUM O4YeBMALIEM HEODEepeXHUX 3I04YMHIB, 30Kpe-
Ma HeoOepeXxHOro cepenHbOi TSXKKOCTI TinecHoro
YLUKODKEHHS.

4. 0o obcTaBuH, WO OOTAKYHOTb MOKAPaAHHS,
AOOAHO HOBY — 8YUHEHHS 3/I04UHY W00 MOOPYXKS
Yu KOMUWHBO20 rodpyxoksi abo iHWOI ocobu, 3 sIKOH
BUHHULU nepebysace (nepebysas) y cimeliHux abo 6nu-
3bKUX 8iOHOCcUHax (N. 6-1 4. 1 cT. 67 KK YkpaiHu).

Ao i3 ciMerHUMKn BigHOCUHaMK BinbLU-MeHLU
BCe 3pO3yMino, Ockinbkn ix perynioe CimenHui
Koaekc YKpaiHu, TO BCTAHOBUTU HASIBHICTb ONm3bKMx
BigHOCUH HabaraTto cknagHiwe. M. |. XaBpoHiok ang
3’ICYyBaHHSA 3MICTY LibOro TEpMiHa MPOMOHYE 3acToCy-
BaTU BW3HAYeHHs Onm3bkmx ocib y cT.1 3akoHy
YkpaiHm «[lpo 3anobiraHHs Kopynuii» 4epe3 noro
npakTnyHy pockoHanictb (Dudorov, & Khavroniuk,
2019, p. 69-70). OgHak 44 MpaBUIbHUM € Takui
nigxia? Woro nepesara nonsrae B TOMY, LLIO MOHATTA
6rn3bKknx ocib 3akpinmneHo Ha piBHi 3akoHy. Bignosia-
HO A0 4.1 cT. 1 3akoHy YkpaiHm «[po 3anobiraHHs
kopynuii» Big 14 xoBTHA 2014 poky, 6nnsbki ocobn —
ocobu, siKi CniNbHO NPOXUBaKTb, MOB’sA3aHI CMiNbHUM
nobyTom i MalTb B3aEMHi nMpaBa Ta OOOB'A3KM i3
cyb’ektom, 3a3HayeHMM y 4.1 cT. 3 uboro 3akoHy
(kpim oOcCiD, B3aemHi nNpaBa Ta OOOB'A3KM SAKMX i3
Cy0’eKTOM He MatoTb XapaKkTepy CiMeNHWX), 30Kpema
ocobu, AKi cninbHO MpoXMBaloTb, ane He nepebysa-
H0Tb Y WOBI, @ TakoX — He3anexHo Big 3a3HavyeHux
YMOB — YOMOBiK, OpYXMHA, OaTbko, Martu, BiTYAM,
Mayyxa, CWH, [O4YKa, MNacuMHOK, nagyepka, pigHWUn
Opart, pigHa cecTpa, gig, 6aba, npagig, npab6aba,
BHYK, BHYYKa, MpaBHYK, NMpaBHY4YKa, 38Tb, HEBICTKa,
TEeCTb, Tella, CBEKOp, CBEKPYyXa, YCMHOBIIOBAY YU
YCUHOBINEHWIN, OMiKYH 4M MiknyBanbHWK, 0coba, sika

3 MipKyBaHHS LLOAO BAOCKOHANEHHS Liei 06cTaBmHM
AeTanbHO BMKNageHo B MoHorpadii «KpmumiHanbHa Bigno-
BiJanbHICTb 3a CTBOPEHHS 3M0YMHHMX O00’'edHaHb Ta
yyacTb Y HUx» (2018) [20, c. 65-67].
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nepebyBae nig onikoto abo niknyBaHHAM 3ragaHoro | CninNbHOrO MPOXMBAHHSA, HE MOXYTb Hanexartu o
cyO’'ekta. AHamia HaBedeHOro BUW3Ha4yeHHA pdae | 6nu3bkmx ocib. 3 ormsagy Ha ue, TIymMayveHHs Tepmi-
nigcTaByM BUOKPEMUTU TaKy KaTeropito, sik ocobu, siki | Ha  «6nu3bki  BigHOCMHM», SKe  3anpomnoHyBaB
CrifMlbHO NPOXMBaKTb, NOB’A3aHi CMNiNbHUM NODYTOM i M. I. XaBpoHtok, Burnggae gewo obmexeHum Ta
MaloTb B3aEMHI nMpaBa W OBOB’'A3kM 3 BIAMOBIOAHMM | MOXe nNpuM3BECTU [0 TPYAHOLWB Y 3aCTOCYBaHHI
cy6’extom. Kateropis 6nmsbkux oci6 mMae Taki Tpy | BigNOBiAHOI HOPMK Ha NPAKTULL.

0b0oB’A3KOBI  O3Haku: 1) cninbHe  NPOXWBAHHS; He 3a BCi 3MOYMHK, y4MHEHI 3a HasIBHOCTI Uiel
2) cninbHW NoByT; 3) B3aeMHi NnpaBa Ta 060B’A3kM 3 | obCcTaBUHW, BapTo OBTSXKyBaTW NokapaHHA. Busya-
BignoBigHUM cyb6’ektom. OpfHak Le BU3HAYEHHS toun goceig Oanii, GREVIO (I'pyna ekcneptiB 6opo-
OinblLEe CTOCYETLCA poaMYIB i UNeHiB ciM’i. Tak, 3rigHo TbOW 3 HACUNBCTBOM LLIOAO XKIHOK Ta HAaCUIbCTBOM Y
3 n. 14.1crt. 3 KIK YkpaiHu, ocib, ski cninbHo npo- | ciMi) BCTaHOBMNA, WO B 3a3Ha4veHin KpaiHi Ton
XMBalOTb, MOB'A3aHi CniNMbHUM NOOYTOM Ta MawTb | (PaKT, WO BMHYBaTeLb CEKCyarbHOro 3rnoyunHy 6ys
B3a€EMHi NpaBa 11 060B’s13kM 3 BiAMNOBIAHUM CY0’ €KTOM, naptHepoM  (KOMULLHIM  MapTHepoMm), 3a3Bu4an

BiHOCATb A0 GIM3bKNX POAWMIB i YNEeHIB ciMi. cnpuiMaloTb sik 06CTaBMHY, sika NMOM'SIKLLIYE, a He
Takum 4MHOM, TrymayeHHsi NMOHATTS O6nu3bkmnx | 0OTsKye nokapaHHs («Give us respecty», 2019).
ocib, HaBegeHe B 4. 1 cT. 1 3akoHy YkpaiHu «[1po Takum 4mHOM, A0 4. 2 cT. 67 KK Ykpainm cnig

3anobiraHHs kopynuii» Big 14 xoBTHA 2014 poky, He | BHeCcTM BIiOMOBIOHI 3MiHM W HagaTu cydy npaBo
OXONNE BCiX OCiB, 3 AkMMM ocoba, WO BYMHMME | 3anexHO BiO XapakTepy BYMHEHOrO 3MOYMHY He
3M04uH, nepebyBae B ONM3bKMX BigHOCWHax. Ha- | Bu3HaBatm nepepbayeHi B n.6, 6-1 4.1lcT. 67
npuknag, Hambnwkdi gpysi cyb’ekta, 3 dkumu B | KK YkpaiHm obctaBuHM TakMmu, WO OBTAXYIOTb
HbOrO iCHye cninbHWM NOByT y OpMi CRIMbLHOrO | MoKapaHHs, MOTUBYKOUW CBOE PILLIEHHS Y BUPOKY.

BiMOYMHKY, Xap4vyBaHHSA, CNifIKyBaHHA TOLLO, Kpim

HayKOBa HOBU3Ha

HaykoBa HOBM3Ha CTaTTi Nonsdrae B TOMYy, LLO B BaHO Mpono3uuii Woao HagaHHA cyay npasa
Hill 3arMpONOHOBaAHO MO-HOBOMY TNYMauuTuU M. 7 4. 1 | 3anexHO Bif XapakTepy BYMHEHOro 3I0YMHY He
cT. 66 KK VYKpaiHun; BWCNOBNEHO pekoMeHAalito BM3HaTM nepenbaveHi B n.6, 6-1 4.1 cT1.67
Wwoao BaockoHaneHHs n. 3 4. 1 ct. 67 KK Ykpainu (y KK YkpaiHn obcTaBuHM TakMmMu, WO OBTAXYIOTb
KOHTEKCTi CTaTeBOi NPUHaNEeXHoCTi); copmMynbo- | MokapaHHs.

BucHoBKkuM
MipbuBatoun nigCymMKM npoBedeHOro [ocri- | 3 HEeCMPUMHATTSAM UM HeraTMBHUM BiOHOLIEHHAM OO0
OPKEHHs1, BapTO cpopmMyroBaT HU3KY BUCHOBKIB. neBHOI cTaTi (4omoBika, XiHKW 4Yn TpeTboi cTarTi).

1. YYMHEHHSA 3MOYMHY 3a HAssBHOCTI CUCTEMHOTO BoaHouac ust o6¢cTaBMHa He OXONIOE BUMAAKN BYK-
XapakTepy »XOpPCTOKOro abo Takoro, WO MPUHWXKYE | HEHHS 3MOYMHIB Ha I'PYHTI CeKCyarnbHOI opieHTau;i.
YecTb i rigHIiCTb 0coOM, NOBOMKEHHST 3 OOKY noTtep- 4.Y n. 6 4. 1 ct. 67 KK Ykpainu cnig ysrogntu
ninoro sik obctaBMHa, WO MOM'SIKIWIYE MOKapaHHSA TEPMIHONOrIiO, OCKINbKM B OOHIN YaCTWUHI LbOro 3a-
(n. 7 4. 1 cT. 66 KK YkpaiHu), moxe 6yTn HassBHOIO 1 | KOHOOABYOrO MOJSIOXKEHHS MAETLCH MPO AMTWHY, a B

6e3 BNNuBY CUIbHOIO AYLIEBHOIO XBUITHOBAHHS. iHWIiN — Npo mManonitTH AnTuHy. Okpim Toro, Heob-
2. Y KK YkpaiHu TepMiH «CUCTEMHO» chnig 3ami- XiHO BU3HAYUTUCH, KU TEPMIH Crig 3acTOCOBYBa-
HUTK Ha «CUCTEMaTUYHOY i 3akpinuTK noro odidiiie | Tn B KK YkpaiHu — «HENMOBHOMITHIN» YK «AUTUHAY.
BM3HaAYeHHSA B MPUMITLi A0 CTaTTi, Yy AKi NPO HLOro 5. BapTo HagaTu cyay npaBo 3anexHo Bif xa-
Bnepwe 3ragyetbcd, — cT. 78 KK Ykpainu. pakTepy BYMHEHOrO 3MOYUHY He BM3HATW nepenba-

3. [pO BYMHEHHSI 3MOYMHY Ha I'pyHTI cTaTeBOi | 4eHi B n. 6, 6-1 4. 1 cT. 67 KK YkpaiHu obcTaBuHM
npuHanexHocTi (M. 3 4. 1 c1. 67 KK Ykpainn) ngetb- | Takumm, wo o6TsKylTb MNOKapaHHHA, MOTUBYOYM
CS NuvLe ToAi, Koy ocoba BYMHSE 3MOYMH Y 3B’A3KY | CBOE PILLEHHS Y BUPOKY.
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Improvement of Circumstances that Mitigate and Impose Penalties
in the context of the Implementation of the Istanbul Convention

The purpose of the article is the analysis of innovations concerning the circumstances commuting and
aggravating a penalty, caused by implementation of provisions of the Convention of the Council of Europe on prevention
of violence against women and domestic violence and fight against these phenomena of May 11, 2011. The article
analizes the actual problems of the interpretation and application of the relevant circumstances as well as suggestions
for their solution. The research is based on scientific works of the Ukrainian and foreign scientists and also provisions of
the Convention of the Council of Europe on prevention of violence against women and domestic violence and fight
against these phenomena of May 11, 2011, the Criminal code of Ukraine, to judicial practice and considers experience of
certain foreign countries. The scientific novelty of the article is offering a new to interpretation of Paragraph 7 Part 1
Article 66 of Ukrainian Constitution, is stated the recommendation concerning improvement of Paragraph 3 Part 1
Article 67 of Ukrainian Constitution (in the context of sex) and also offers on rendering court of the right depending on the
nature of the committed crime not to recognize the circumstances provided in Paragraphs 6, 6-1 Part 1 Article 67 by
Ukrainian Constitution such aggravating punishment are formulated. By results of the conducted research conclusions
relatively are formulated: 1) recognition of a circumstance that mitigates the punishment, the commission of a crime in
the presence of a systemic nature of the cruel or degrading person’s honor and dignity, the treatment of the victim in the
absence of influence of strong emotional anxiety; 2) the expediency of replacing the term «systematically» in the Criminal
Code of Ukraine «systematically» and providing its legal definition in the note to Article 78 of the Criminal Code of
Ukraine; 3) non-inclination of Item 3 of Part 1 of Article 67 of the Criminal Code of Ukraine (committing a crime on the
basis of sexual attachment) cases of crimes committed on the basis of sexual orientation; 4) the need to clarify and
harmonize the terminology of clause 6 part 1 of Article 67 of the Criminal Code of Ukraine, as well as bring it in line with
other provisions of the law on criminal liability; 5) granting the court the right, depending on the nature of the crime, not to
recognize the circumstances envisaged in Paragraphs 6, 6-1 Part 1 of Article 67 of the Criminal Code of Ukraine, impose
penalties, motivating their decision in a sentence.

Keywords: domestic violence; Istanbul Convention; crime; circumstances that impose a punishment;
circumstances that mitigate punishment; gender; sexual affiliation; child; young child; minor.
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Countering the Use of Leading Sectors of Digital Economy
by Organized Crime: European Experience

The digital economy on a global scale is developing at a fast pace and acts as an accelerator of innovation,
competitiveness and economic growth in the world. Most of the advanced countries of the world, such as the USA,
Canada, Japan, and Germany are developing the digital economy and introducing digital technologies in their societies
as a strategic goal, which in the future should be the driving force of innovation development, including for the Ukrainian
economy. The purpose of the article is to highlight the European experience of preventing and countering organized
crime in the digital economy, carrying out an analysis of the novels of modern legislation. The theoretical basis and sci-
entific issues of the chosen scientific direction were considered in the fundamental works of such scholars
as: V. M. Butuzov, M. O. Budakov, S. V. Demediuk, V. V. Markov, A. |l. Marushchak. Law enforcement agencies should
have the tools, methods and experience to combat the criminal misuse of encryption and anonymity methods. To prevent
criminals from using encryption and anonymization methods, law enforcement agencies should retrain personnel, and
not only employees of units engaged in combating cybercrime, and also have at their disposal the necessary software
and hardware systems. In addition, law enforcement officers should be provided with the necessary software tools that
allow the use of cyber tools to investigate not only particularly complex, but also any crimes in digital format.
Conclusions. Currently, the main task for which the digital economy is aimed is the introduction of digital technologies in
industrial production, education, medicine and other fields. It's common knowledge that the sectors of the economy that
use digital technology are developing faster and better. Spheres of human activity, including education, medicine,
transport, agriculture, are being modernized thanks to digital technologies, becoming much more efficient and creating
new value and quality. Indeed, the continuous development of digital technologies is also one of the reasons for the
increase in the scale of the shadow economy, since along with the development of modern technologies, new opportuni-
ties for the growth of «digital crime» are emerging. Assessing the impact of the «digital economy» on the national and
world economy, as well as inevitably on the entire social sphere, is very important, given the growing problems of the
spread of transnational crime in the virtual space, which is also being modernized on a permanent basis. The basis of the
development of the digital economy is the blockchain technology, which finds its application in various fields. Describing
the state of organized crime in the economic sphere, it is advisable to allocate it in a separate category for the study of
crime in the sphere of the «digital economy». Evaluation of the impact of the digital economy on the national and world
economy allows us to state that the continuous modernization of crime remains relevant, which is constantly being
improved as part of the active continuous electronicization and digitalization of society. Another factor that should be
considered when countering crimes in the «digital economy» is the enormous victimization rate.

Keywords: counteraction; organized crime; digital economy; European experience; innovations; law enforcement
agencies; victimization.

Introduction

An important component of the formation of an | Financial stability within the framework of the global
information society is the use of the capabilities of | financial crisis has become a common topic for re-
modern ICT to create information, new modern | searchers and practitioners (Stoica & Ihnatov,
knowledge, goods and electronic services, effective | 2016). The development of the digital economy in
information exchange, while promoting the stable | Ukraine consists in creating market incentives,
development of the country. ICT application in the | shaping the needs for using digital technologies,
conditions of intensive development of market rela- | products and services among Ukrainian industrial
tions remains one of the important elements of good | sectors, spheres of life, business and society for
governance. Over the past decade considerable | their efficiency, competitiveness and national devel-
attention has been paid in empirical economics to | opment, growth of high-tech production and well-
testing for the existence of relationships in levels | being of the population. That is, digital transfor-
between variables. In the main, this analysis has | mation is a process that must be one of the priorities
been based on the use of integration techniques. | for modern development.
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Selected for the study of scientific issues, from
different points of view studied by many scholars.
Special attention is paid to the chosen issues in the
legislation of the leading European countries. The
study of the state of scientific development of the prob-
lems of cooperation and interaction of the competent
authorities of different countries in counteracting the
use of organized crime by leading sectors of the digital
economy was highlighted by domestic scientists.

Selected for the study of scientific issues from
different points of view has been studied by many
scientists. Certain aspects of this scientific direction
were considered in the fundamental works of such
scientists as: V. M. Butuzov, M. O. Budakov,
S. V. Demediuk, V.V.Markov, A.I. Marushchak,
Yu. Ye. Maksymenko, O. V. Orlov, S. M. Rohozin,
V. S. Tsymbaliuk etc.

The purpose

The purpose of the article is to highlight the
European experience of preventing and countering

organized crime in the digital economy, carrying out
an analysis of the novels of modern legislation.

Objectives of the study

A generalization of the existing research results
on selected topics and its coverage, taking into
account the best practices of the latest European
legislation on combating the use of organized crime

Presentation of t

Commonly used both in the world and in the
European Union (EU) countries, the definition of
«digital economy» is interpreted as electronic com-
merce, carried out with the help of modern infor-
mation and communication technologies. In particu-
lar, the Bank of England looks at the management
models of the monetary system from the position of
the dynamic blockchain development. In Estonia,
blockchain is also being actively introduced into the
banking system, and besides — into the health care
system and state registration of business activities.
Australia Post intends to use the blockchain to store
the digital identification data of its customers. In
Switzerland and the United Kingdom, a favorable
environment has been created for the development
of the latest technologies «FinTech» using «regula-
tory sandboxes» (modes of limited use of products
in the absence of appropriate financial legislation).

In 2018, a revolutionary idea of creating a
common digital market was documented in the
European Union: 22 countries signed a joint decla-
ration on the creation of a European blockchain
partnership ("YeS pratsiuie"). This European project
involves the exchange of information and technolo-
gy between states and the private sector. This
declaration is based on three main principles: un-
hindered access to digital products and services;
creating an adequate environment for the dynamic
development of network and digital technologies;
taking advantage of the digital market as an im-
portant potential for accelerating economic growth.

Information and telecommunication networks
can also be used to commit economic crimes relat-
ed to the acquisition and sale of certain items,
including counterfeit money, securities, bank cards,
as well as data from existing bank cards. However,
in this case, the use of the Internet or other infor-

59

by the leading sectors of the digital economy, which
simultaneously indicates the relevance and timeli-
ness of the scientific research carried out by the
authors of the scientific paper.

he main material

mation and telecommunication networks is one of
the possible methods of committing relevant crimes.
For example, the data of valid bank payment cards
allows you to make purchases in online stores with-
out using a special PIN code. On the Internet, for
sale are actively offered bilateral images of bank
cards, as well as their PIN codes, in the presence of
which you can make a fake counterpart of such
cards and use it to pay for goods in regular
stores ("European Cybercrime").

Also through the Internet resources skimmers
are sold and bought (devices installed on ATMs and
allow you to read the data of a bank card that is
used). Without a causal connection with a specific
crime, many of these actions (for example, the pro-
vision of data from a valid bank card or the sale of a
skimmer) are not criminalized, which is a gap in the
law. Without a causal relationship with a specific
crime, many of these actions (for example, the pro-
vision of data from a valid bank card or the sale of a
skimmer) are not criminalized, which is a gap in the
law. Organized cybercrime can be associated not
only with information security problems, but also
with threats to state security, the military-industrial
and industrial complexes, and life-support infrastruc-
ture. With the active use of Internet services,
electronic gadgets and modern means of payment,
no one can feel safe. For example, the receipt of
messages containing various kinds of fraudulent
methods of defrauding information has become an
integral part of everyday life today, while the overall
assessment of the public danger of such acts rarely
goes beyond the limits of petty hooliganism. That is,
the practical achievements and achievements of the
digital economy are actively used by transnational
organized criminal groups in order to obtain super-
profits by committing economic crimes in the
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territory of one or several states using cyberspace
and its capabilities.

As stated in the Europol report «Internet
Organised Crime Threat Assessment» (IOCTA)
(2018) (Liashenko, 2018), ensuring the rule of law in
cyberspace requires intensifying work on the identi-
fication and localization of individual criminals and
criminal groups that are integral elements of the
modern European criminal subculture. The IOCTA
Strategic Report provides key recommendations to
law enforcement agencies, politicians and regulators
so that they can effectively and consistently respond
to and resist cybercrime. It is emphasized that the
important components for the successful struggle of
law enforcement agencies against cybercrime are
such components as the allocation of sufficient re-
sources for the study of malicious software and new
business models of cybercrime, as well as
conducting stress tests and security audits of state
bodies and the public. Law enforcement agencies
should have the tools, methods and experience to
combat the criminal misuse of encryption and ano-
nymity methods. To prevent criminals from using
encryption and anonymization methods, law en-
forcement agencies should retrain personnel, and
not only employees of units engaged in combating
cybercrime, and also have at their disposal the
necessary software and hardware systems. In addi-
tion, law enforcement officers should be provided
with the necessary software tools that allow the use
of cyber tools to investigate not only particularly
complex, but also any crimes in digital format.

An important place is occupied by the preven-
tion of organized crime in the field of advanced
technologies. Currently, preventive cybercrime

campaigns are aimed mainly at citizens and busi-
nesses, that is, potential victims of cybercrime. In
addition, it is also necessary to intensify preventive
work with  potential cybercriminals, primarily
teenagers and young people, who possess the
necessary software skills, as well as IT workers.
The focus of preventive work should be on explain-
ing the consequences of illegal activities for the
criminals themselves. It should be noted that na-
tional preventive campaigns should be coordinated
with international and public organizations. As part
of preventive activities, special attention should be
paid to mobile gadgets and modern electronic de-
vices as the sources of greatest danger to their
owners and the penetration of criminals into private
and corporate networks. Law enforcement agencies,
together with non-profit organizations and the pri-
vate sector, should be actively involved in aware-
ness-raising activities among the public and the
public (Kiberbezpeka, 2016).

One of the main tasks of the EU law enforce-
ment agencies is to fight against providers of crimi-
nal services and specialized tools that are the basis
of software, hardware and personnel structures of
European cybercrime. These types of specialized
tools include: malicious software, including pass-
word extortionists, spyware, and banking trojans, as
well as, respectively, their developers, suppliers and
customers, providers, organizers and performers of
DDoS attacks as services; manufacturers of bot-
nets, especially their modifications, used to distrib-
ute other malicious programs; carrying out DDoS
attacks, as well as criminal manipulations by
distorting and “noisy” information space.

Scientific novelty

The vast majority of criminal instruments and
services can be used in a wide variety of areas of
criminal activity. Accordingly, exposing and terminat-
ing the activities of criminal networks involved in the
manufacture of software tools and provide services
for their use in the interests of other criminal groups
will allow countering cybercrime. It is ho coincidence
that while committing crimes in the digital economy,
the key factor is the enrichment motive. Also in the
conditions of crisis, there are frequent cases when
dismissed employees of IT companies illegally en-
croach on information resources of an enterprise
and transfer commercial secrets to competitors not
so much from mercenary motives as for revenge,
while material gain is of secondary importance. In
the digital economy, criminal groups primarily resort
to such forms of criminal activity: the use of phishing
sites; falsification and forgery of electronic docu-
ments; malware distribution. Thanks to this illegal
activity, one can gain access to the management of
bank accounts of legal entities with the aim of grad-
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ually stealing money. Also in this category of crimes
can be attributed to the theft of authentication data
(digital signature), which allows you to get unhin-
dered access to the accounts of electronic payment
system agents, transfer financial resources from
them to personal accounts of subscriber phone
numbers, and then transfer them to cash.

Analysis and study of the scientific and analyti-
cal work of European criminological researchers
makes it possible to state the dominance of the
position according to which in modern conditions the
sign of unity of organized groups is lost during
crimes in the digital economy, and the traditional
form of criminal interaction is replacing the tradition-
al macro criminal networks, which are attended by
visitors to forums, chat rooms, closed online com-
munities. After all, to enter this segment you need to
earn trust, have a certain status and reputation. It is
no coincidence that the electronic environment
greatly complicates the identification of the offender
and contributes to the emergence of a new charac-
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teristic feature of crime in the digital economy —
many episodes of criminal activity.

It should be noted that, in contrast to payments
using traditional bank payment cards and Internet
banking systems, payments by electronic means are
often not personalized, which is an important crimi-
nological factor. The fundamental question is under
what conditions these economic relations can be
transformed into criminal law. Firstly, the risk of
becoming a victim of fraudsters who use anony-
mous proxy servers and twin sites to deceive and
become inaccessible for identification is large
enough. Secondly, given the transnational nature of
electronic information exchange and a significant
number of intermediaries between the source and
addressee of information, the procedure for estab-
lishing the legal status and virtues of all participants
in this process is complicated, and therefore the
problem of criminal liability of Internet providers
becomes relevant.

Considering the above, China introduced the radi-
cal methods in this format. Since February 2019, the
government of the PRC cyberspace has obliged all
owners of blockchain services to collect user identifica-
tion data and freely transfer them to law enforcement
agencies. The policy of the PRC in this direction pro-
vides for total control by the state. In 2018, China
banned Initial coin offering (ICO), crypto exchanges,
and a blockchain conference on related topics. Against
this background, it is the state that actively invests in
large blockchain projects. A support fund of blockchain
projects has recently been established in the amount
of 72 billion US dollars, which will operate in major
cities of China.

In Switzerland, Canton Zug became a platform
with a developed infrastructure for the adaptation
and implementation of blockchain projects. This
region even got the name «Crypto Valley», where
banking institutions operating both with Fiat and
cryptocurrencies are represented, there is a univer-
sity for preparing blockchain specialists of HSLU-I,
the headquarters of leading blockchain startups
such as: «Ethereumy», «Monetas», «Lykke». From
2014, pilot projects began to appear in the canton of
Zug, which used the blockchain platform.
Campaigns were launched to conduct referendums,
electronic identification of citizens, accepting trans-
fers of citizens for housing and utilities services, and
transport.

The world community is closely monitoring the
situation and trying to influence it. Thus, during
2016-2019, quite a few world forums took place,
during which experts identified the 10 most acute
international problems and risks for the world
economy that are spread by organized crime, in
particular, these are: financial crimes, including ille-
gal taxation, financial security and the exchange of
financial resources, investments and assets; pro-
duction, storage, transportation and sale of counter-
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feit products; theft and unlawful use of intellectual
property; illicit trafficking in weapons and means of
destruction; illegal removal, storage, transportation
and use of human organs for transplantation; online
organized pedophilia and child pornography; illegal
gambling and lottery businesses, including the crea-
tion of virtual casinos, illegal computer games that
provide for unlicensed monetization etc.

The phenomenon of «corruption by organised
crime» is the subject of increased attention from
policymakers in the United Kingdom of Great Britain
and Northern Ireland. This focus is notable, given
the limited political and academic consideration of
the scope and meaning of this intersecting term.
Both «organised crime» and «corruption» are diffi-
cult notions to pin down, definitionally and empirical-
ly, and such complexity is compounded by their
conjunction (Campbell, 2016).

For example, since in most countries of the
European Union, as well as in the United States,
cryptocurrency is not considered as a means of
payment, but as a commodity, it is de facto legal-
ized. The vast majority of participants in these and
similar platforms are good citizens and has nothing
to do with crime. However, the lack of detailed regu-
lations and law enforcement practices makes such a
business a «gray» zone, where the crime goes.
Europol experts note that organized criminal groups
that operate in the eurozone differ in their organiza-
tional structure, functionality and composition. In the
EU, the phenomenon of activation of small high-tech
criminal groups that operate in criminal online com-
modity markets is recorded. As a rule, in such
groups professional criminals are a small number of
individuals, and the main contingent consists of
employees of IT companies, banking institutions,
financial companies etc.

During the conference on the global use of
cryptocurrency, held in January 2017 in Qatar, for
the first time the question was raised about small
high-tech groups, which in the United States are
called «organizations-werewolves», and French law
enforcement officers called them — «Mobius crimi-
nals». Some people mistakenly believe that such
groups relate exclusively to cybercrime, because the
spectrum of their criminal activities is quite wide. If
earlier criminals used military or civilian technolo-
gies, adapting them for their needs, then in reality
criminal groups themselves develop technologies,
use them as a separate side business and realize
through their interests in civil and military spheres.
Modern criminals quickly adapt to technical innova-
tions and create and implement technologies them-
selves. Adaptation options can be quite diverse.

Europol’'s greatest concern is the emergence of
so-called «Mobius» criminal groups in the EU. Typi-
cal features of these groups are: small number,
legal nature of activity, high level of their compe-
tence and professionalism. Such groups are created
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by the order of large business structures outside the
EU. The development of information and other high
technologies affects the constant increase in the
destructive potential of such small criminal groups.
Over the past five years, small criminal groups have
been able to harm not at the level of an individual
business or a local community, but at the scale of
megacities and large corporations.

At the end of 2018, realizing the scale of the
spread of crime in cyberspace and having concern
about the threatening trends of its spread, the UN
General Assembly approved the resolution «On
counteracting the use of information and communi-
cation technologies for criminal purposes». The
European Union, in turn, has strengthened respon-
sibility for crimes related to the blockchain and cryp-
tocurrency. The reason for this decision was the
massive proliferation of malicious programs that lure
money from ordinary EU citizens.

Technological innovations are important factors
affecting the activities, structure and methods of
organized «digital» crime in Europe. European or-
ganized crime groups demonstrate a high degree of
fitness and creativity in the use of new technologies.
The Internet and its growing connectivity to all com-
ponents of the physical environment are increasing-
ly affecting the forms of serious organized crime.
The «Internet things» sphere is also constantly ex-
panding. The ability to connect all types of devices
is becoming a reality for households and enterprises
in the EU countries. Unlike traditional computers
and tablets, smart phones and things connected to

the Internet remain extremely vulnerable. In million
cities in the EU, up to 90 % of the public Wi-Fi
nodes are not protected by encryption. Accordingly,
cybercriminals can connect to any of the millions of
subscribers who use these nodes daily. According
to Europol experts, the greatest threat in the field of
organized crime in the coming years will be not arti-
ficial intelligence or big data, but transformations of
extremely vulnerable to external malicious intrusion
of smartphones, e-wallets and access points to nu-
merous services and programs that require identifi-
cation of personal data (Skuratovska, 2016). The
analysis of the presented materials allows to deter-
mine the ways of countering organized crime in the
digital economy, which are: victimological
prophylaxis; technical anti-virus law enforcement
support, which includes regular updates of licensed
software, forensic technology; attracting new
IT specialists to the departments of relevant law
enforcement agencies; international digital integra-
tion, rationing on the legal basis of information
exchange, coordination of the conceptual apparatus
on the digital economy and its components;
generalization and practical support of the dissemi-
nation of the best practices of European experience
in countries with developed digital economies in the
field of combating crime in this field; risk manage-
ment of digital security in the economic sphere at
the level of world integration, the state, individual
industries, the private sector, enterprises of strategic
importance to the state.

Conclusions

The digital economy in the EU states is devel-
oping progressively, primarily in such areas as:
cloud technologies, Internet banking, and electronic
services for the purchase of goods using a
smartphone, block chain, online consultations and
etc. Unfortunately, the existing regulatory framework
at the EU level cannot provide an adequate level of
resistance to technological and digital crimes. The
European community is aware of all the risks and
threats that cybercriminals can spread, but effective
universal mechanisms of systemic struggle have not
yet been developed. The general trend, which is
stored in the EU in the format of intensifying criminal
activity, is one step ahead of the law and practice of
law enforcement in the «digital» space. Against this
background, the number of crimes committed in the
field of IT-technologies is constantly and dynamical-
ly growing. Annually criminals launder billions of
euros using high-tech and, in particular, cryptocur-
rency, because government bodies have no influ-
ence on these processes, and the police are not
able to monitor and block such transactions. Even if
it is proved that the transaction is criminal in nature,
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law enforcement agencies are not able to freeze it
or cancel it, unlike the traditional banking system,
which requires the development of appropriate
measures of mechanisms and their practical imple-
mentation.

Thus, law enforcement agencies and repre-
sentatives of the digital economy industry should
ensure parity principles of interaction and coopera-
tion at both the operational and strategic levels. We
can also confidently state that organized crime in
the digital economy has a cross-border nature, and
therefore measures to counter such crime include
setting up, above all, effective international coopera-
tion in this field.

Thus, currently, in the EU, there remains an ex-
pressive barrier between cybercrime and traditional
organized crime groups, which is associated with
different educational, cultural and professional levels
of participants in these criminal organizations, as
well as differences in ethnic and territorial composi-
tion, and the digital economy and its leading indus-
tries all remain vulnerable segments of the criminal
encroachment.
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€BponencbKUn JocBig NPpoTUaAil BUKOPUCTAHHIO OPraHi30BaHOK 3NTIO4YMHHICTIO
npoBigHUX ranysen LM poBoi EKOHOMIKN

Llucbposa ekoHomika e enobarnbHux Macwmabax cmpiMKO po38uUBaEemMbCsi ma € akcesiepamopoM iHHosauil,
KOHKypeHmo3damHocmi U eKOHOMIYHO20 3pocmaHHsl y ceimi. binbwicmb nepedosux kpaiH csimy, makux sik CLUA,
KaHada, Snonis, HimewduHa, posgusaromb Uugposy eKOHOMIKY U yrposadxyrmbs yugposi mexHonoeaii y ceoix
cycrinbcmeax fK cmpameaidHy mMemy, Wo 8 nepcriekmusi Mae cmamu pywilHOK CUro iHHO8aUiliHO20 pO38UMKY,
30Kpema U Ons ykpaiHcbkoi ekoHoMiku. Memoro cmammi € suceimneHHs1 egponelicbko2o 0oceidy 3arnobicaHHs ma
npomudii opeaHi3oeaHili 3M04UHHOCMI Yy cgbepi yugpoeoi ekoHomiku Ha nidcmasi aHanizy Hogesl Cy4acHo20
3akoHodaecmea. TeopemuyHul 6asuc i Haykogy mnpobremamuky 0b6paHO20 HayKoB8020 HarpsiMy pO32/IssHymo y
yHOameHmanbHUX npausx makux Haykosuis, sk B. M. bBymysos, M. O. bydakos, C. B. emedwk, B. B. Mapkos,
A. I. Mapywak. [NpagooxopoHHi opa2aHu MO8UHHI 805100imu iHCmpymeHmamu, memodamu U doceidom Onsi npomudii
3/104UHHUM 37108XKUB8aHHAM Memodamu wucppysaHHs U aHoHimi3auji. [ns 3anobieaHHS 8UKOPUCMAaHHIO 3M0YUHUSMU
memodie wughpysaHHs U aHOHIMI3auii MPagooXopoHHI opeaHu Matomb 30ilicHUmu repernid2omosKy Kadpis, npu4omy He
nuwe npauieHukie mux nidpo3dinis, wo 30iticHromb 60pombby 3 Kibep3noHUHHICMIO, 8 MakKoX Mamu 8 PO3NMopPsAOKEHHI
HeobxiOHI npoepamHo-anapamHi Komrnekcu. BucHoeku. OcHO8He 3a80aHHS, Ha BUKOHaHHS $5IKO20 CripsiMosaHa
yughpoea ekoHoMika, — 3anposadKeHHs1 Uughposux MexHosoaill y npomMmucriose supobHUUMeo, oceimy, MeduyuHy U iHwi
cepepu. Cekmopu €KOHOMIKU, WO 8UKopucmosyoms yughposi mexHosoei, possusarombcsi weudwe ma SKiCHiwe.
Caopepu xummedisinbHOCMI, 30Kpema oceima, mMeduyuHa, mpaHCcropm, CifbCbKe 20Crnodapcmeo, Wo MOOEepPHI3yHmbCs
3a805KU YughposuUM MeEXHOO02IaM, QYHKUIOHYyIOMb 3Ha4YHO ethekmueHiwe ma Habysaomb HO8OI UiHHOCmI. [ouinbHo
8UOKpeMUmU 3M104UHHICMb 5IK Kamezopito Or1s sUBYeHHs1 came y cghepi uughposoi ekoHomiku. OuiHka ernusy yugposoi
E€KOHOMIKU Ha HauyioHarnbHy ma cgimosy €eKOHOMIKy 3aceidyye akmyarnbHicmb rpobnemu cyuyinbHoi modepHizauil
3/104UHHOCMI, fiKa MOCMIlHO 800CKOHAEMbCS 8 yMO8ax aKmueHOI erlekmpoHizauii ma yugposizauii cycrninscmea.
Lle oduH ¢pakmop, skul crid ypaxosyeamu 8 rpoueci npomudii 3noduHam y cghepi «yugpo8oi eKOHOMIKU», —
ue KosiocasibHa 8iKmMUMHICMb.

KnrouoBi cnoBa: npoTugis; opraHisoBaHa 3MOYMHHICTb; LUMdPOBa €KOHOMIKA; €BPOMNENCbKMI AOCBIA; iHHOBALis;
NPaBOOXOPOHHI OpraHu; BIKTUMHICTb.
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Features of Linguistic Representation in the Federal and Local Parliaments
of the Kingdom of Belgium and their Experience for Ukraine

The purpose of the article is to study the principles and elements of the electoral system used in
countries with several national languages and should be a tool for representing each language group in the
representative bodies. An example of such electoral system is the system of formation of representative
bodies in the Kingdom of Belgium. The article examines the constitutional and legal framework and the
mechanism of the formation of representative and legislative bodies in the Kingdom of Belgium, where there
are three official languages, and therefore the population is divided into three language groups. The authors
research the main characteristics, features and elements of the electoral system of the Kingdom of Belgium.
The main sources of research are the legal acts of the Kingdom of Belgium, in particular constitutional and
electoral legislation. Particular attention is paid to the level of representation of each linguistic group in local
and federal authorities. Scientific novelty consists in a detailed system analysis of the ways of forming
representative authorities of the Kingdom of Belgium at all levels. For the first time, the effectiveness of using
a proportional electoral system to achieve an adequate representation of all language groups of the country
in which there are three official languages is researched (using the example of the Kingdom of Belgium). The
authors conclude that the mechanisms used in the formation of the local and federal parliaments of the
Kingdom of Belgium do not fully ensure the proportional representation of each of the linguistic groups of the
country. The experience of the Kingdom of Belgium can be used in developing the principles of reforming
the electoral legislation of Ukraine, in particular in terms of using a proportional electoral system with open lists.

Keywords: electoral system; proportional electoral system; representative bodies; the Kingdom of
Belgium; linguistic representation; language groups.

Introduction

The main indicator of the state’s democracy | levels (International Covenant on Civil and Political
level is the exercise of people's power, which in the Rights, 1966). Moreover, within the framework of
conditions of modern state creating (in Ukraine as | any electoral system introduced in the state, the
well as on other countries), manifests itself in the | participating states are called upon to ensure that
functioning of representative bodies of power. Ways | the votes of all voters are of equal weight. The pro-
of forming representative bodies of power are de- | cedure for determining the boundaries of the con-
termined by the electoral system. The electoral sys- | stituencies and the method for counting the number
tem that determines how representative bodies are | of voters should not contradict their actual distribu-
formed must meet the generally accepted require- | tion, discriminate against any group of people, de-
ments for equitable representation of all groups of | prive or unreasonably restrict the right of citizens to
the population in the authorities and ensure that the | freely choose their representatives (International
electorate is adequately represented in the relevant | Covenant, 1966).
government body. Most scholars agree that a pro- There is generally accepted approach that rep-
portional electoral system should be used to achieve | resentation may have at least four forms: geographic,
this goal. Linguistic factor is one of the factors that | ideological, party—political and descriptive (Reinolds,
determinate the division of the population into groups. Reilly & Ellis, 2005). The geographical representa-

According to the article 25 of the International | tion means that each separate region chooses its
Covenant on Civil and Political Rights, the electoral | own members of the legislature in its territory; legis-
system should ensure the equitable representation | lature’s composition is accountable to voters in the
of all groups of voters in the legislature, and there- | region. The division of society into different groups
fore states should take comprehensive measures to | according to the ideological principle can also be
facilitate direct participation in elections for all | seen in the composition of the legislative body. In
groups of voters in all constituencies and at all | addition, the legislature should reflect the support of
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political parties in the country. The concept of the
descriptive representation suggests that the legisla-
ture should be a kind of «mirror of society», which
accurately reflects the public sentiment, the social
structure of the country and the true voters’
preferences.

Famous scholars dedicate their research to the
electoral systems of the world, their classifications
and characteristics: J. D. Lambert, E. Leykman
(Leikman & Lambert, 2005), A. Lijphart (Lijphart,
2000), R. Taagepera, M. Shugart (Taagepera &
Shugart, 1990), D. Farrell (Farrell, 2001),
V. Shapoval (Shapoval, 2006). The features of
European electoral law are investigated by Ukraini-

an scholar Shveda Yu. (Shveda, 2010). National
electoral legislation in the area of securing the peo-
ple’s power is the subject of research of
M. Stavniichuk (Stavniichuk, 2006). The best prac-
tices of representing are described in the works of
M. Afanasieva (Afanasieva, 2012) and
Yu. Kliuchkovskyi (Kliuchkovskyi, 2011). Neverthe-
less, domestic scientific, analytical and reference
sources almost do not have information on the de-
tailed characteristics of the electoral systems of the
European countries, in particular in the part of
linguistic representation in state authorities in coun-
tries with several official languages.

The purpose

The authors’ aim is to consider the basic princi-
ples of the formation and functioning of the electoral
system that involves a proportional representation of
the population, which belongs to different linguistic

Presentation of t

The Kingdom of Belgium is a federal constitu-
tional monarchy with a parliamentary system. Bel-
gium has a linguistic feature — three official lan-
guages — Dutch, French and German. The electoral
system should take into account such characteris-
tics and ensure that the proportional representation
of all categories of the population of Belgium and
their interests and views is as objective as possible.
Belgium was the first state where a proportional
electoral system was introduced (in 1889).

Administrative division of Belgium comprises 3
communities: the Flemish Community, the French
Community and the German—speaking Community;
3 regions: the Flemish Region, the Walloon Region
and the Brussels Region; 4 linguistic regions: the
Dutch—speaking region, the French—speaking re-
gion, the bilingual region of Brussels—Capital and
German-speaking region (The Belgian Constitution,
2017).

In Belgium, each of the communities and each
of the regions has its own representative body —
parliament (The Belgian Constitution, 2017).

All regional parliaments in Belgium are elected
by proportional electoral system with open lists
(using D’Hondt method) for a period of 5 years.

The Flemish Parliament is the legislative body
of both the Flemish Region and the Flemish Com-
munity (unlike the rest of the regions and communi-
ties where there are two parallel parliaments).

The Flemish Parliament consists of 124 mem-
bers. 118 members are elected by direct voting in
the Flemish Region. These members have the right
to vote both on the issues about the entire Flemish
community, and about those relating only to the
Flemish Region. 6 members are elected by direct
voting in the Brussels Capital Region by those
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groups, in the representative bodies of power. As an
example of such electoral system the authors con-
sider the system of formation of representative
bodies of the Kingdom of Belgium.

he main material

voters who voted for the Netherlands—language
party at the parliamentary elections. These 6 mem-
bers are not entitled to vote on the issues about the
Flemish Region.

Elections of the Flemish Parliament takes place
within 6 constituencies (the number of deputies
elected from each district varies from 6 to 33).

The Walloon Region Parliament consists of
75 members. All members of the Walloon Region
Parliament are at the same time also members of
the Parliament of the French Community, except of
German-speaking members (they represent
German—speaking population and they are advisory
members of the Parliament of the German—speaking
Community).

The Walloon Region Parliament is the only Re-
gional Parliament in Belgium that is still elected in
community—based constituencies (the administrative
division of Belgium implies the existence of regions
that are divided into provinces, and provinces to
communities). There are currently 13 constituencies
in the Walloon Region, with the number of deputies
ranging from 2 to 13.

The Parliament of the French Community is the
legislative assembly of the French Community.

The Parliament of the French Community con-
sists of 94 members: all 75 members of the Walloon
Region Parliament (except of German-speaking
members that are replaced by the French—speaking
members from the same party); 19 members
elected by the French—language group of the Par-
liament of the Brussels—Capital Region (from its
members).

The Parliament of the Brussels—Capital Region
consists of 89 members.
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Elections take place in a single multi-mandate
constituency, with a proportional system with open
party lists, as well as elections to other regional
parliaments, but with separate lists of Dutch—
speaking parties and French—speaking parties.
Voters, who vote for the Dutch—speaking party, also
vote for members of the Flemish Parliament
(6 members of the Flemish Parliament are elected in
such way).

All members of the parliament of the Brussels—
Capital Region are divided into 2 language groups:
72 members belong to the French—speaking group
and 17 — to the Dutch—speaking group.

The Parliament of the German—speaking Com-
munity is the legislative assembly of the German—
speaking Community.

The Parliament of the German—speaking Com-
munity consists of 25 members. These 25 members
have the right to vote. There are also some mem-
bers with an advisory vote, in fact they are not depu-
ties, but have the right to attend and take part in the
meetings.

The advisory members are: the Provincial
Councilors of Liege, members of the Parliament of
Wallonia (German—speaking members), members of
the House of Representatives and members of the
Senate (living in the German-speaking Region),
members of the European Parliament elected by
German-speaking Electoral College.

Functions and powers are divided between Re-
gional and Community Parliaments. It should be
noted that in the case of the Flemish Region and the
Flemish Community, all relevant functions and pow-
ers are attributed to the Flemish Parliament. The
Flemish Parliament has the competences relating to
the entire Flemish community, as well as those re-
lating only to the Flemish Region. In the case of the
Regional Parliaments of Wallonia and the Brussels—
Capital Region and the Community Parliaments of
French and German—speaking communities, the
functions and powers are distributed as follows.

The main functions of Regional Parliaments
are:

— development and adoption of legislative acts
on regional issues, which are local laws, which have
a legal effect on all residents of the region and on
the institutions of the relevant language groups in
Brussels;

— appointment and control of the government of
the region;

— approval of the budget of the region;

— ratification of international treaties related to
the powers of the parliament of the region.

The drafting and adoption of legislative acts on
regional issues is carried out by the parliaments of
the regions in the following areas:

— economics, employment and energy policy —
includes state support for business, employment
policy, agriculture and fisheries, distribution of elec-
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tricity and natural gas, development and use of new
energy sources, promotion of responsible energy
use;

— urban planning, housing, land development
and nature conservation — includes regional plan-
ning, construction permits, social policy, housing
policy, urban renewal, conservation of monuments
and natural objects, land consolidation and nature
protection;

— environmental and water policy — includes re-
duction of air, soil and water pollution, noise control,
sewage treatment, production and distribution of
drinking water, waste management policy;

— scientific research — this branch is fully locat-
ed in the field of regional authority, except aero-
space and military research (they remain at the
federal level);

— public works and transport — includes roads,
ports, regional airports, city and regional transport;

— agriculture — includes almost all areas of
agrarian policy (education in agriculture, rural
development, agricultural and horticultural products,
fisheries policy), with the exception of aspects such
as food safety and animal welfare that remain in the
field of federal government authority;

— local government — includes the allocation of
financial resources to municipalities and provinces,
as well as administrative supervision of these com-
munes and provinces and their laws;

— international relations — includes the conclu-
sion of international treaties with all countries; this
competence includes the development of coopera-
tion and foreign trade.

The main functions of the Community Parlia-
ments are:

— election and control of the government of the
community;

— development and adoption of decrees for the
community;

— adoption of the annual budget of the commu-
nity.

The development and adoption of decrees on
the community is carried out by Community Parlia-
ments in the following areas:

— culture — includes the issues of cultural herit-
age protection (literature, fine arts), tourism and the
media.

— linguistic question — includes the use of lan-
guage in schools and universities, in the relations
between employers and employees, in local
administrations, with the exception of some «lan-
guage facilities» used by some municipalities;

— all «matters relating to the person» — include
youth protection, family policy, child protection,
disability policies, retirees, equal opportunities for
immigrants;

— education — includes all questions from kin-
dergarten to university, including scholarships.
However, the issue of setting deadlines for compul-
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sory education, requirements for the provision of
scientific degrees, and retirement provision for
teachers remain at the federal level;

— health care — includes preventive medical
examination, home health care. Medical insurance,
hospital financing, and most other competencies
remain at the federal level.

The Belgian Federal Parliament is bicameral
and consists of the House of Representatives and
the Senate (The Belgian Constitution, 2017).

The House of Representatives consists of 150
(The Belgian Constitution, 2017).

Members of the House of Representatives are
elected by direct voting with a proportional system
with open regional lists — political parties nominate
lists of candidates in each constituency. Each voter
has one vote and can vote either for the party's list
as a whole or for a separate candidate on the list
(the vote in support of the candidate is considered
as a vote in support of the whole party).

The electoral threshold is 5 %. Mandates in the
district are distributed between parties with the Hare
method (natural quotas). Particular candidates from
the party list which will get seats in the House of
Representatives are determined with the D’Hondt
method. First of all mandates are got by the candi-
dates from the list who receive more votes than the
electoral quota. If not all mandates received by the
party are used, their balance is distributed among
other candidates from the party list in such way: to
the quantity of votes for the candidate with the
highest results in the list the quantity of votes for the
party are added (in the quantity to achieve the elec-
toral quota). This procedure should be applied till all
votes for the party are exhausted or all mandates
are distributed.

The members of the House of Representatives
are elected in 11 constituencies. The distribution of
seats between constituencies is proportional to the
number of voters in each of them and is reviewed
every 10 years.

All members of the House of Representatives are
divided into 2 language groups: Dutch—speaking and
French—speaking. Representatives elected in the
Flemish Region (in constituencies: Antwerp
24 representatives, East Flanders — 20, Flemish Bra-
bant — 15, Limburg — 12 and West Flanders — 16)
automatically belong to the Dutch—speaking language
group. Representatives elected in the Walloon Region
(in constituencies: Eno — 18, Liege — 15, Luxembourg —
4, Namur — 6, Walloon Brabant — 5) form the French—
speaking language group. The 15 elected representa-
tives in Brussels can choose to which language group
to join. It should be noted that in the Walloon Region
there is the German-speaking community of Belgium,
which corresponds to the constituency of Liege. Rep-
resentatives elected in Liege constituency belong to
the French—speaking language group in the House of
Representatives. A German-speaking language group
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in the House of Representatives doesn'’t exist. Repre-
sentatives elected in Brussels belong to the language
group in whose language they make the oath.

To be a member of the House of Representa-
tives one must: be Belgian, enjoy civil and political
rights, have reached the age of 18, and be resident
in Belgium (The Belgian Constitution, 2017).

The members of the House of Representatives
are elected for 5 years (The Belgian Constitution,
2017).

The powers of the House of Representatives
concern, first of all, the adoption of laws and the
control over the activities of the government. The
bills are adopted in one reading and passed to the
Senate.

The Senate is the upper house of the Belgian
Federal Parliament. The Senate was established in
1831 as authority that is absolutely equivalent to the
House of Representatives, but after a series of re-
forms (in particular in 1993 and 2014), it became the
upper house of the Belgian Federal Parliament. In
the 2014 elections, the Senate was formed for the
first time not from members elected by voters, but
from members Regional and Community Parlia-
ments, as well as co-opted members. Thus, now
the Senate is the platform for discussion and ex-
change of experience between different communi-
ties and plays a minority role in federal legislative
processes.

The Senate is composed of 60 senators (The
Belgian Constitution, 2017) and is divided to 2 lan-
guage groups: French—speaking (43 senators) and
Dutch—speaking (16 senators); 1 senator appointed
by the Parliament of the German-speaking Com-
munity does not belong to any language group.

Senators are appointed as follows:

— 29 senators appointed by the Flemish Parlia-
ment from among its members or from the members
of the Dutch linguistic group of the Parliament of the
Brussels—Capital Region;

— 10 senators appointed from among its mem-
bers by the Parliament of the French Community;

— 8 senators appointed from among their own
members by the Parliament of the Walloon Region;

— 2 senators appointed from among its mem-
bers by the French linguistic group of the Parliament
of the Brussels—Capital Region;

— 1 Senator appointed from among its own
members by the Parliament of the German-
speaking Community;

— 6 senators co—opted by 29 senators appoint-
ed by the Flemish Parliament from among their own
members or the Dutch linguistic group of the Par-
liament of the Brussels—Capital Region;

— 4 senators co—opted by 8 senators appointed
by the Parliament of the Walloon Region from
among their own members and 2 senators appoint-
ed by the French linguistic group of the Parliament
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of the Brussels—Capital Region from among its
members (The Belgian Constitution, 2017).

The German-speaking senator is elected by a
simple majority, while other seats held by repre-
sentatives of Regional and Community Parliaments
are distributed on the basis of the results of the
House of Representatives elections. These senators
have a dual mandate.

The seats of the co—opted senators (elected by
other senators)are distributed among the parties
according to the results of the elections to the
House of Representatives. Senators are appointed
for the term of 5 years.

In order to be appointed as a senator, one
must: be Belgian, enjoy civil and political rights,
have reached the age of 18, and be resident in Bel-
gium (The Belgian Constitution, 2017).

Each senator makes the oath in one of the
three official languages of Belgium, but the senator
can do it in more than one language. A member of
the Senate cannot be a member of the House of
Representatives at the same time (The Belgian
Constitution, 2017). Any member of the Senate
appointed by the King as minister and who accepts
this appointment ceases to sit in the Senate and
takes up his mandate again when the King has ter-
minated his office as minister (The Belgian Constitu-
tion, 2017). The senator cannot be a civil servant or
a representative of the judiciary. However, a civil
servant who is elected to the Senate does not leave
office, but has the right to political leave as a civil
servant. The senator cannot be a member of the
European Parliament at the same time.

The main purpose of the Senate is to be a plat-
form for discussion and exchange of experience
between different groups. In spite of the fact that the
federal state, regions and communities must adhere
to federal loyalty, sometimes conflicts of their inter-
ests arise. The Senate resolves such conflicts by
providing substantiated advice, but they are not
binding. The role of the Senate in federal legislative
processes is minor.

The distribution of powers between the House
of Representatives and the Senate generally gives
the Senate less power.

On some issues, the House of Representatives
and the Senate have the same power — with regard
to constitutional changes, so—called «community
laws» (laws requiring a qualified majority), laws on
the basic structure of Belgium, laws approving
cooperation agreements between the federal state,
regions and communities, laws on the organization
of the judiciary, the State Council and the
Constitutional Court of Belgium. In addition, all laws
relating to international treaties are initially dealt with
in the Senate, and then forwarded to the House of
Representatives.

As for all other legislative acts, the House of
Representatives has an advantage over the Senate.
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However, the Senate can influence the legislative
process, since the Senate has the right to review the
texts adopted by the House of Representatives
within certain timeframes and make changes to it if
justified. In turn, the House of Representatives can
accept or reject the amendments made by the
Senate. The House of Representatives has the last
word on all «ordinary legislation».

In Belgium, all citizens who have reached the
age of 18 at the time of the election have an active
electoral right. Voting is mandatory (since 1893), for
avoiding voting there is a fine of 50-150 euros, and
for re—avoiding voting there is a deprivation of voting
rights. Persons in incarceration and those deprived
of voting rights for a specified period shall not have
the right to vote. Citizens of Belgium residing in its
territory and abroad are eligible to vote in the federal
elections. Individuals living in Belgium, but not citi-
zens, cannot vote in federal elections, but may vote
in local elections if they live in the territory of the
region for at least 5 years.

The proportional electoral system is used in Bel-
gium. Its task is, first of all, to represent the population
in the representative bodies of power proportionally,
taking into account all its features. The fact that there
are three official languages in Belgium, each of which
uses a certain proportion of the population, makes it
appropriate to analyze the proportionality of linguistic
representation in Regional, Community and Federal
Parliaments of Belgium.

Proportional representation of the population on
a linguistic basis in Regional and Community Par-
liaments and in the House of Representatives is
obvious, because elections to these authorities are
held within constituencies that are equal in terms of
the number of voters for one deputy mandate (every
10 years a census is conducted that underlies the
definition of borders constituencies).

The system of formation of the Senate (which is
a «platform» for resolving disputed issues and
conflicts that arise between regions and communi-
ties) does not allow the full insurance of the propor-
tionality of the representation of these entities. At
present, the distribution of the population of Belgium
on a linguistic basis is as follows: 58 % — Dutch—
speaking, 32 % French—speaking, 10 %
German-speaking. In the Senate, two language
groups are formed: the  Dutch—speaking
(constituting 71,5 % of the Senate) and French—
speaking (constituting 26,5 % of the Senate). There
is only one Senator (2% Senate) who does not
belong to any Senate language group and repre-
sents the German-speaking population. Thus, the
degree of influence of groups of senators
representing theinterests of the relevant linguistic
groups of the population may not fully ensure a fair
solution to conflicts.
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Scientific novelty

Scientific novelty consists in a detailed system | representation of all language groups of the country
analysis of the ways of forming representative | in which there are three official languages is re-
authorities of the Kingdom of Belgium at all levels. | searched (using the example of the Kingdom of
For the first time, the effectiveness of using a pro- | Belgium).
portional electoral system to achieve an adequate

Conclusions

In the Kingdom of Belgium, a proportional elec- Senate members are elected on a mixed sys-
toral system is used to accurately represent public | tem — through indirect elections and co-optation. Indi-
opinion and, according to most scholars, is more | rect elections prescribe the appointment of senators by
equitable than other systems. Regional and Community Parliaments from among its

Since Belgium is divided into regions and com- | members. Co-optation of senators is carried out by
munities, the law provides for the formation of local | their election by already appointed senators.
parliaments — Regional and Community Parlia- The proportional representation of the population
ments. All of them are formed by direct voting of the | according to the linguistic feature in local parliaments
population of the region and the population [ and the House of Representatives is obvious, since
of the community. Thus, the interests of all groups of | elections to these authorities occur within districts

the population are taken into account. equal to the number of voters for one deputy mandate.
The Federal Parliament of Belgium consists of The system of formation of the Senate does not

the lower house — the House of Representatives | allow to fully ensure the proportionality of the repre-

and the upper house — the Senate. sentation of the population belonging to different
The members of the House of Representatives | linguistic groups.

are elected under a proportional electoral system The experience of the Kingdom of Belgium may

within the regions of the country, with open regional | be useful for improving the constitutional and elec-
party lists of candidates for multi-mandate | toral legislation of Ukraine, in particular, the compo-
constituencies. From 4 to 24 deputies’ mandates are | sition of the Verkhovna Rada of Ukraine and the
allocated to the constituency. introduction of a proportional system with open lists.
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i NnpaBa, KOHCTUTYLINHOro Npaea Akagemii [lepxaBHOi NeHiTeHUiapHOi cnyou, M. YepHiris;
ORCID: https://orcid.org/0000-0001-7626-4270;
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OcobnuBocTi NiHrBiCTU4YHOro NnpeacTaBHUUTBA Y (heaepanbHOMY
Ta micueBux napnameHTtax Koponiscrea benbrii: gocBig ana YkpaiHu

Memoro cmammi € docnidxeHHs1 3acad U enemMeHmie subopyoi cucmemu, sIKy 8UKOPUCMOBYOMb Y KpaiHax 3
KinbKkoma OepxkxasHUMU Mo8aMu, W0 Mae bymu iHcmpymMeHmoM peripe3eHmauii KOXXHOI 3 MO8HUX epyn y npedcmasHuUUb-
Kux opeaHax enadu. [lpuknadom makoi eubopyoi cucmemu € cucmema hopMy8aHHSI  OpaaHie
npedcmasHuuybkoi enadu Koponiecmea bBenbeil. Po32nsiHymo KoHcmumyuyitHo-rpagosi 3acadu ma MexaHi3m
gopmysaHHs1 opeaHie npedcmasHuUUbKoi ma 3akoHodas4yoi enadu 8 Koponiecmei benbeii, 0e nepedbadeHo mpu
OepxasHi MO8U, a omxe, HaceneHHs nodinsemscs Ha mpu MO8HI 2pynu. Aemopu OocCriOXyrmb OCHOBHI
xapakmepucmuku, ocobsusocmi U enemeHmu eubopyoi cucmemu Koporniecmea benbeii. OcHosHUMU Oxepenamu
docridxxeHHs1 € HopmamuegHo-ripasosi akmu Koponiecmea benbeil, 30Kkpema KoHcmumyuitiHe ma eubopye
3aKoHoOaecmeo. Yeazy akueHmoeaHO Ha pieHi pernpeseHmauii KOXHOI riHegicmuy4HOi epynu 6 micyesux i
gedeparnbHUX opeaHax enadu. Haykoea Hoeu3Ha ronsizac 8 0emarsibHOMy CUCMEMHOMY aHani3i criocobie gpopmysaHHs
npedcmasHUUbKUX opeaaHie enadu Koponiecmea bEenbeii ecix pieHie. Ynepwe 0ocrioxeHO egekmusHicmb
8uUKopucmaHHs rporopuiliHoi subopyoi cucmemu Onsi 3abesnedeHHs1 adeksamHo20 rpedcmasHULmea 8CiX MOBHUX 2pyrl
HaceneHHs1 KpaiHu, y sKil € mpu odgiuiliHi OepxasHi mosu (Ha ripuknadi Koponiscmea bernbeil). Aemopu 0oxo0simb
BUCHOBKY, WO MexaHi3Mu, S$Ki eukopucmosyromb y rfpoueci ¢opmysaHHs Micuesux | ¢hedepamueHO20
naprnameHmie Koponiscmea benveii, He uyinkom 3abesnedyromb nponopyitiHe npedcmasHUUmMeo KOXHOI 3
mosHUX epyn KpaiHu. [ocsid Koponiecmea benbeii moxe O6ymu 3acmocoeaHuli 0ns pos3pobrieHHss 3acad
pegpopmysaHHs eubopyHo2o 3akoHodaecmea YkKpaiHu, a came Wwo00 UKOpUCMaHHSI MporopuitiHoi eubopyoi
cucmemu 3 8i0KpUMUMU Criuckamu.

KnwouoBi cnoBa: Bubopuya cuctema; npornopuiiHa BubOOpYa cuCTeMa; OpraHu nNpeacTaBHULBKOI BRaaw;
KoponiscTBo benebris; NiHrBicTMYHE NPeACTaBHULTBO; MOBHI Fpynu.
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AKTyanbHe gocnimxeHHs npo6nem npoTuaii 3anoynHam
y cdepi BUKOpUCTaHHA iHpbopMaLiMHUX TeXHOSIOTiN

Peu. Ha kH.: [lpomudisi 3no4uHam y cgbepi sUKOpUCMaHHS iHghopmayitiHux mexHosioeil -
iHmeep. Hasy.-ripakm. rocib. / [M. B. KapyesckKul, B. B. KosaneHko, B. €. Komnes ma iH.] ;
3a ped. M. B. Kapyeescbkozo. Xapkis : [Mpaso, 2019. 188 c.

HeobxigHicTb HaykoBOro aHanizy npobnem
KpMMiHanbLHOI BiANOBIAanbHOCTI 3a 3Mo4MHK Y cdepi
BMKOPUCTaHHSA €NEeKTPOHHO-004MCnioBanbHMX Ma-
LIMH, CUCTEM, KOMMIOTEPHUX Mepex i Mepex
€rneKTpo3B’'sA3KY (3MOYMHN Yy cdepi BUKOPUCTAHHS
iHpopMaUiiHUX TEXHOMOTri) 3yMOBMEHa MOSIBOK Ta
ONHAMIYHUM PO3BUTKOM MNPUHLUMMOBO HOBOrO BUAY
3no4mHiB. [nHamiyHe 3poCTaHHS KiNbKICHUX i SKic-
HUX MOKa3HMWKIB iHOPMAaLUINHMX BIQHOCWUH, PO3LUK-
peHHsA cdepn 3acCTOCyBaHHSA KOMIMIOTEPHOI TEXHIKM
Ta nornmbneHHs npouecis iHdopmaTm3adii 6escym-
HIBHO € MO3UTMBHMMM XapaKTepUCTUKaMmn Cy4acHOro
cycninbctBa. BopgHovac iHopmaTtusauis ue
Jianektu4yHuMn npouec, a TOMy MaEeMoO KOHCTaTysaTw,
LLO BiH CTUMYMOBaB (POPMyBaHHS NMPUHLMMOBO HOBMX
BMAIB 3arpos, SK1UM npuTaMaHHU Takuin piBeHb cycni-
NbHOI HEDE3MNEKM, KU BUMarae 3acToCyBaHHS Bigno-
BiAHMX KpUMIHaNbHO-NPaBOBUX 3acobiB.

Cy4acHuin cTaH po3BUTKY TenekoMyHiKauinHuX,
iHdopMaLiHUX | KOMM'IOTEPHUX TEXHOMOrIA aKTUBI-
3ye cycninbHi BIQHOCUHN Y cdepi iX BUKOPUCTaHHSA.
IHdbopMaLiviHi TexHonorii Ta KOMM'IOTEepHi Mepexi
YTBOPIOIOTb BaXNUBY rany3b €KOHOMIKW, WO BUXO-
ONTb 32 MEXi EKOHOMIKN OAHI€ET KpaiHK Ta Mae ycTa-
neHi MikHapogHi 3B'A3kn. 3a3HayeHe 3acBiguye
HaranbHICTb BUPIWEHHA MUTaHHSA edEeKTUBHOCTI
po3cnigyBaHHA 3MOYMHIB Yy cdepi iHpopmauinHuX
TEeXHOMOrin.

PiBeHb cycninbHOi HebGe3nekn AoCNimpKyBaHUX Y
NocibHMKY nocsiraHb MOCTIMHO 3pOCTaE, OCKINbKU
3pocTaroTb 0bcar i cycninbHe 3Ha4YeHHs iHdopMalLii,
SIKY OMNpaLbOBYIOTb 3 BUKOPUCTAHHAM KOMM'OTEPHOT
TeXHikn. AHami3 HasBHOI HaByanbHOi niTepatypu
3acsigyye 3aTpebyBaHicTb poOIT, NPUCBAYEHMX
npobnemartuui NpoTuaii 3anounHam y cdepi BUKOpU-
CTaHHS iHOPMALIMHUX TEXHOSOTIN. Y 3B’A3KY i3 UM
nigroToBka HaBYalbHO-MPAKTUYHOIO MOCiOHMKa €
HaA3BMYaMHO aKTyaribHOK Ta CBOEYACHOH0.

Bapto 3asHaumtM nNpo  sKiCHMMA  cknag
aBTopcbkoro konektuy. [Mpobnematuky npoTuaii
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3rioumMHam y cdepi BUKOPUCTaHHS iHGOpMaLinHNX
TEXHONOrN y peueH30BaHOMY MOCIBHMKY aHanisy-
H0Tb NPEACTABHUKN HaYKKN, NPABOOXOPOHHUX OpraHis
i PO3POBHUKM NPOMMUCNOBUX CUCTEM iIHGPOPMALINHOT
Gesneku.

MoauTmMBHO cnif ouiHUTK 00’egHaHHA B MexXax
OAHOro MOCibHMKA nUTaHb KpMMiHaNbHO-NPaBOBOI
kBanidikauii Ta KpumiHanictuyHoro 3abes3neyeHHs
poscrigyBaHHs 3MOYUHIB Y cdepi BUKOPUCTAHHS
iHdbopMaLiiHUX TEXHOMOTIN.

YBary akueHTOBaHO Ha KpuMiHanbHO-MPaBoBi
XapakTepucTuui Ta 0cobnmBocTax kBanidikauii 3no-
YMHIB Yy cdepi  BUKOPUCTAHHA  eNEeKTPOHHO-
oBuMcnoBanbHUX MaluH (KOMM'loTepiB), CUCTEM,
KOMM'IOTEPHUX MeEpexX i Mepex enekTpo3B’A3Ky.
HanexHo aprymMeHToBaHO LWASAXW pPO3B’A3aHHSA
HasiBHUX Y Ui cdepi npobnem. Hanpuknag, y
nigpo3aini 2.2 «OcobnuBOCTi  KpUMiHaNbHO-NPaBOBOI
kBanidgikauil nocsiraHb Ha BNACHICTb, BYMHIOBAHMWX 3
BUKOPUCTaHHAM KOMM'IOTEPHOI TEXHIKU» PO3rMsHYTO
BMMNaAKM HeoOXigHOCTI AoaaTkoBoOi kBanidpikauii ain
BMHHOI 0COOM 3a cTaTTsaMu, Wo nepegbavaloTb Bia-
noBifganbHICTb 3a 3MoYNHU Y cdepi BUKOPUCTaHHSA
KOMITIOTEPHOI TEXHiKN. 30Kpema, aBTOpU CTBEPOXKY-
0Tb, O BMKOPUCTAHHS KOMM'IOTEPHOI TEXHIKM Mig Yac
YYMHEHHST  3MIOYMMHIB  MPOTU  BMACHOCTI  YTBOPOE
CaMOCTINHWIA CKNag, 3roYnHy B pasi 3anogisitHHsS NeBHOI
LUKOAM  BiOHOCMHaM BRACHOCTI Ha KOMIMTIOTEPHY
iHcbopMmalito, konu NeBHy iHdopmaLito 6yno He3akoH-
HO 3HULLEHO, BNOKOBaHO, MoandiKoBaHoO.

Y po3gini 3 BUCBITNEHO cy4acHi cnocobu B4u-
HEHHs1 3MoYMHIB Yy cpepi BUKOPUCTaHHS iHopma-
LiNHNX TEXHOMOrIN, CNian Takux NpoTUnpaBHUX Ail,
0DOCTaHOBKY HE3aKOHHOrO BTPYYaHHs B poboTy
€IeKTPOHHO-064YNCIOBanbHNX MalUMH (KOMM'OTEpIB),
CUCTEM i KOMITIOTEPHMUX MEPEX, a TaKOX BaKIMBI
AN MeTOAMKM po3chifyBaHHA LUX 3MTI0HMUHIB KPUMI-
HaniCTUYHI pucy 0cobun 3MOUNHLA.

Y posgini 4 B Mexax ocobnusocten
Nno4yaTKOBOro eTany po3CrigyBaHHA 3MOYUMHIB Y

© YepHsiscbkun C. C., BosHiok A. A., 2019
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cdepi BUKOPUCTAHHA €NEKTPOHHO-004YNCIIIOBANbHMX
MawuH  (KOMM'IOTepiB), CUCTEM, KOMM HOTEPHUX
MEepeX i Mepex enekTpo3B’s3Ky aBTopu BOano
okpecnunu cneumdiky BUSABMEHHA HeCaHKLiOHOBa-
HOoro BTpyyaHHs B poboTy EOM uepes cuctemy
3aCTOCyBaHHSA  cneuianbHUX TexXHiYHMX 3acobis.,
NpOrpaMHO-TEXHOMNONYHMX MPUAOMIB Ornsgay Ta
dikcauii iHdopmauii, BUKOPUCTaAHHSA cheuianbHMX
iH)XEHEepHUX  pilleHb, O0OOB’A3KOBE  3any4qeHHs
haxiBus onepaTMBHO-TEXHIYHOrO Migpo3ainy, B3ae-
MOZIt0 3 onepaTtopamu 3B’a3Ky 11 NnpoBangepamu.

Twnosi cnigyi cuTyauii Ta Bepcii B m’aToMy po3-
Aini nocibHMKa po3rnsAHyTO B KOMMJEKCi 3 BignoBia-
HAMK M anropyTMamm criguux (po3LyKoBMX) Ain
MoYaTKoBOro eTany po3CrigyBaHHA aHanisaoBaHUx
3M0YUHIB.

CyyacHun cTaH pgocnigkeHHs npobnemartuku
nNpoTUAil 3noYnHam y cdepi BUKOPUCTaHHSA iHAOpP-
MaLUiNHMX  TEexXHOMorin  akTyanidye HeobXigHiCTb
MOCTIVHOTO BAOCKOHANEHHSA 3HaHb | NPaKTUYHUX
HaBW4OK Y LN cdepi, TOMy AOCUTb BAanum € nepe-
niKk nNuTaHb LWOAO0 NPWU3HAYEHHS]  KOMITOTEPHO-
TEXHIYHOT eKcnepTuan, WO 3anpornoHOBaHUK Yy
po3gini 6 «TakTuka npoBefeHHS OKPEeMWUX CRigymx
(po3wykoBMXx) gk nig  4ac  poO3CrigyBaHHS
3M0YMHIB Y Ccdpepi BUKOPUCTaHHSA iHdOpMaLiMHMX
TEXHOMOrIN».

PeueHsis Haditiwna 0o pedkoneeii 26.12.2018

Cnig akueHTyBaTU yBary Ha BWKOPWCTaHOMY B
nocioHMKY iHHOBaUiMHOMY nigxodi A0 opraHisauii
HaBYyanbHOro Mmartepiany. 3aBAsikM  TEXHONOTIi
QR-kofiB 4nMTavi MarTb 3MOry OoTpuMyBaTu goaat-
KOBY KOpPUCHY iHpopmauito y BUrNAai BigeOKOMEH-
TapiB, npe3eHTauin, maTtepianis Cy4OBOI NPaKTUKW.
PeanisoBaHo MOXTUMBICTb aBTOMaTn30BaHOro
TeCTyBaHHSl, a TaKoX ChiflkyBaHHA 3 aBTopaMu B
pexumi opymy 4mu BigeokoHdepeHLii. DakTU4HO
nocioHMK Mae hopMy ANCTAHLIAHOIO Kypcy.

Omxe, 3anpornoHoBaHa aBTOPCLKMM KONEKTU-
BOM KOHUenuis «iHTerpoBaHui HaB4arbHO-
NPaKTUYHUA NOCIOHMKY» LINKOM BMMNPaBAOBYE CBOK
Ha3By: 1) y poboTi opraHi4yHO NoegHaHO KpuMiHarb-
HO-MpaBoOBY, MpouecyanbHy Ta KpUMiHANICTUYHY
TeMaTuKn; 2) aBTOPCbKAMA  KOMEKTMB  (POPMYIOTb
HayKoBLi, MpaBooOXopoHLi, daxisui 3 IT; 3) nocibHUK
He obMmeXyeTbCs APYKOBaHUM BapiaHTOM, a CTaHo-
BUTb PO3rany>XeHy CUCTEMY Pi3HOMAHITHUX Axepen
iHdopMmauii.

Takum 4mMHOM, peueH3oBaHa poboTa OfgHO3Ha-
YHO 3acnyroBye NO3WTUBHOIO BIAryky Ta Moxe OyTu
pekoMeHJoBaHa BCiM, XTO LikaBUTbCS nNpobrnemaTu-
KOK KpMMiHanNbHO-NpaBoBOro peryntoBaHHs y cdepi
iHpopmauiHOi ©e3nekn Ta KpPUMiIHaAMNICTUYHOrO
3abe3neveHHs po3cnigyBaHHS 3M04YMHIB Yy cdepi
BUKOPUCTaHHS iHbOopMaUiiHNX TEXHOMOTIN.

Cherniavskyi S. — Doctor of Law, Professor, Vice-Rector of the National Academy of Internal Affairs, Kyiv,

Ukraine;
ORCID: https://orcid.org/0000-0002-2711-3828;

Vozniuk A. — Doctor of Law, Associate Professor, Head of the Scientific Laboratory on Problems
Counteracting of Crime of the Educational and Research Institute No. 1 of the National Academy of Internal

Affairs, Kyiv, Ukraine;
ORCID: https://orcid.org/0000-0002-3352-5626

Relevant Study of the Problems of Crime Prevention
in the Sphere of Using Information Technology

Review of the book: Combating crimes in the field of information technology :
Integral. educ.-prac. note / [M. Karchevskyi, V. Kovalenko, V. Komliev and others] ;
Ed. by M. Karchevskyi. Kharkiv : Pravo, 2019. 188 p.
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Y[OK 342.565.2:340.12

Kamincbka H. B. — [OKTOp opyanyHUX Hayk, npodpecop, npodecop kadeapu KOHCTUTYLIMHOro npasa
Ta npas NauHu HauioHanbHOT akageMii BHYTpiLWHIX cnpas, M. KuiB;

ORCID: https://orcid.org/0000-0002-7239-8893

dinoco¢cbko-npaBoBUM BUMIP AOKa3yBaHHA
B KOHCTUTYLiMHOMY CyAO0BOMY npoueci

Peu. Ha kH.: Llanmana H. K. [Joka3ysaHHs y KOHCmumyuitiHo-cy0080MYy rnpoueci:
inocogpcbko-npasosi 3acadu : moHoepadgis. Kuis : Jloeoc, 2018. 388 c.

HaykoBa npausi, BukoHaHa cypaeto KoHcTuTy-
uivHoro Cygy YkpaiHuW, KaHOMOATOM HOPUAMYHUX
Hayk Hataneto KoctaHTuHiBHOW LWantanoto, penpe-
3EeHTyE pe3ynbTaTh KOMMMEKCHOIo aHanidy 3akoHO-
MipHOCTEN OTPMMaHHS, BMBYEHHS, OLHKA Ta BUKO-
pUCTaHHs [oKasiB Y KOHCTUTYUIMHOMY Cy4OBOMY
NPOBaKEHHI Ta BUM3HAYEHHSA MOPSOKY 3aCTOCyBaH-
HSA 3araflbHOBM3HAHMX MPUHUMAIB i NnpaBun opmy-
BaHHA [O0Ka30BOi 6asn Ans BCTAHOBMEHHS iCTUHMU
nig Yac 30iMCHEHHS KOHCTUTYLIMHOIO CyAO4MHCTBA.

Hacamnepen cnig 3ayBaxuTtu, WO aBTop €
neplionpoxiguem y [OChiMKeHHi obpaHoi Temu,
OCKINMbKW MUTaHHS [OKa3yBaHHA Yy BIiTYN3HAHOMY
KOHCTUTYLINHOMY CyOOBOMY Mpoueci € He MpocTo
«ManofoCnimpKeHMM», a HacnpaBai KOMMIEKCHO He
JocnigxeHe B3arani.

HaykoBa npaus MicTUTb BCTYM, WICTb po3Ainis,
noaineHi Ha TpMauATb M'ATb NigPO34iniB, i BUCHOBKN.

Y posgini 1 «®inocodisa, Teopisa i meTogonoris
Y KOHCTUTYUINHOMY CyOBOMY MpOLECi i AoKa3yBaH-
HA B  HbOMY» MpOaHani3oBaHO  TEOPETMKO-
MEeTOOOIOrYHI NepefyMoBU OOCHIMKEHHS NUTaHb,
MOB’A3aHUX i3 [OKa3yBaHHAM Yy KOHCTUTYLiNHOMY
CyLOBOMY NPOLECI.

Y pos3gini 2 wmoHorpadii «[okasyBaHHA SK
ni3HaHHA B KOHCTUTYUINHOMY CyOOBOMY MpPOLECi»
BUCBITNEHO pe3ynbTaTtM AOCHIMKEHHS  MUTaHb,
MOB’sI3aHUX i3 BU3HAYEHHAM [OOKa3yBaHHS  SK
Ni3HaAHHS B KOHCTUTYLINHOMY CyJOBOMY MPOLIECI.

Pospgin 3 «OHTONOriYHI Ta akcionori4yHi ocobnu-
BOCTi [0OKa3yBaHHA B KOHCTUTYLINHOMY CyOOBOMY
npoueci 3apybikHUX KpaiH» MPUCBSIYEHO [OCHi-
OXKEHHI0 OHTOSOTIYHNX Ta akcionoriyHmx
0COGnMMBOCTEN [AOKa3yBaHHSA B KOHCTUTYLIHOMY
CyOOBOMY npoueci 3apybikHUX KpaiH 3a HanbinbLu
NoWMpeHnMn cucteMamm (Mogensamun) opraisadii
CyLoOBOr0 KOHCTUTYLIMHOIO KOHTPOMID, a TaKoX
NPUHUMNW  OOKa3yBaHHA B €BPOMENCBbKUX i
MDKHapoAHWUX cydax nig Yac 34iMCHeHHs HagHauio-
HanbHOI KpPUCAUKLIT Ha nigcTaBsi Nnpasa.

Y po3agini 4 «dinocodcbko-NpaBoBi BUMipK 0-
KasyBaHHA Ta [0OKa3iB y KOHCTUTYLIMHOMY CyJOBOMY
npoueci» cxapakTepmsoBaHo pinocodcbkmii Ta
NCUXOMNOTriYHUIA 3MICT JOKa3yBaHHA B CYLOBOMY KOH-
CTUTYLINHOMY NPOLLIECI.

Pos3gin 5 moHorpadgii «®inocodcbko-npaBose
00r'pyHTyBaHHSA Kracudikauii cyd’eKkTiB AOoKa3yBaHHS
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Ta HadaHHA OOKasiB y KOHCTUTYLIMHOMY CyOOBOMY
npoueci» MNPUCBAYEHUA MUTaHHAM, MOB’A3aHUM i3
BU3HAYEHHAM CYO’€KTiB JOKa3yBaHHS B KOHCTUTY-
LiMHOMY CyOOBOMY MPOLECI, iX MOHATTAM i knacudi-
Kali€elo Ta npaBMnaMm HagaHHs HUMKW JOKa3iB.

Y po3aini 6 moHorpadii «OuiHka gokasiB y KOH-
CTUTYLLINHOMY CyOOBOMY NPOLECi» AO0CHILKEHO 3a-
KOHOMIPHOCTI 1 0COBMMBOCTI NPOLIECY OUIHKM OoKa-
3iB Yy KOHCTUTYUiMHOMY CyOoOBOMY MpOLUECi, WMOro
CBITOMMAAHOrO PiBHSA, NOTiKKM Ta NCUXONOriYHOro nig-
r'pyHTsi, Npobnemu HayKoBOro Ta 3aKOHOAABYOro
3abesneveHHs pgisnbHocTi KoHctutyuinHoro Cyay
YkpaiHv Ta npono3uuii LWoao iX NoAonaHHs.

BuCHOBKM MICTATb y3aranbHeHi pes3ynbTaTtu
AOCNiDKEeHHS, 30KpeMa aBTOPCbKi KoHuenuii woao
nUTaHb, MNOB’A3aHMX i3 iNOCOCLKO-NPaBOBMMM
BUMipaMu [OKa3yBaHHA B KOHCTUTYLiAHOMY CYyAO-
BOMY MpPOLECi, a TaKOX NPOono3uuii Woao BOOCKOHA-
NEeHHs 3aKOHOOABYOro BperynioBaHHA AiANbHOCTI
KoHcTutyuiiHoro Cyay YkpaiHW, OCHOBHi 3 SKWUX
NnonAralTb Y TaKOMy:

— XapaKTepHOK O3HAaKOK CBITOrMSAHOrO 3MICTy
BITYN3HAHOIO KOHCTUTYLIIMHOrO CyJOBOro npouecy €
MNOro OpiEHTYBaHHS Ha 3axMCT npaB 0cobUCTOCTi B
KOHTEKCTIi 3aranbHOBU3HaHUX JTIOACLKNUX LLIHHOCTEMN;

— MeTofoNorito  AOCNIAKEHHA  dinocodCbKo-
npaBoBUX 3acaf AoKa3yBaHHA B KOHCTUTYLiNHOMY
CydOBOMY Mpoueci Cnig BU3HAYUTU SK CYKYMHICTb
NPUAOMIB AOCRIAXEHHS, LLIO 3aCTOCOBYIOTb Y Cy4yac-
Hil BITYN3HAHIN Ta IHO3EMHIV LOPUANYHIN HayL;

— MeToaM Mi3HaHHA B MpoLeci JoKa3yBaHHA B
KOHCTUTYLIMHOMY NPOBaXeHHi AOUINbHO po3rnaia-
TW 9K CTPYKTYPHO-iEpapXiyHy TpUpIiBHEBY CUCTEMY.
[lo nepLioro (BULLIOrO) PiBHA LiEI CUCTEMM HaNeXaTb
3aranbHOHAayKOBI, AianekTuko-ginocodcuki meToau;
00 ApYyroro — MeTogu, aganTtoBaHi 4O YMOB KOHCTU-
TYLIMHOTO CYAOYMHCTBA; A0 TPETbOro — crneundidHi
meToam, Ski cdopmMyBanucs B MpoLeci reHesucy
IHCTUTYTY KOHCTUTYLLINHOrO CYOBOrO KOHTPONIO;

— OOKa3yBaHHA Yy BITYU3HAHOMY KOHCTUTYLIRN-
HOMY CyoOBOMY Mpoueci nignopsgkoBaHe 3aralnb-
HUM FHOCEOJIONYHNUM 3aKOHOMIPHOCTAM, dKe Tryma-
yaTb £K TBOpYY AiANbHICTL CyAdiB Ta YYacCHUKIB
npoLiecy, npuyOMy akcionoriyHui BUMIp [OKas3iB i
OOKa3yBaHHS B LLbOMY NPOLECi 3anexuTb Big 3MicTy
LIHHOCTEN KOHCTUTYLiOHani3amMy, a OHTOMOTMYHUN —
Bifj, BU3HAYEHHs1 NMOHATTA OyTTS NpaBa, MOro Brac-

© KamiHcbka H. B., 2019
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TMBOCTEN Yy KOHTEKCTI peanin couianbHO-NOMITUYHNX
YMOB XUTTELIANBHOCTI COUiymYy;

— BUpiWlanbHe 3HauyeHHa cepen [JokasiB Y
KOHCTUTYLIINHOMY CYyZI0BOMY MPOLIECI MalOTb JOKa3u,
OTpUMaHi 3a [A0MOMOroK CcygoBol Noriku, TOBTO
cneuianbHOI CKNagoBoi PMANYHOI NOrikK, npegme-
TOM §IKOI € cynoBe obrpyHTyBaHHS (CyaoBe gokasy-
BaHHSA), i CYOOBOI aHaniTMku — iHTeneKkTyanbHOoI,
NOriKO-MUCIEHHEBOI  AIANbHOCTI, CNpPsSIMOBAHOI Ha
BVKOHAHHS NPaKTUYHNX 3aBAaHb;

— AOKa3yBaHHA B KOHCTUTYLiIMHOMY CyOOBOMY
npoueci € opMo nisHaBasnbHOI AisfnbHOCTI, NcK-
XOJioriyHa cknagoBa SKoi 'PYHTYETbCA Ha 3aranbHUX
3acagax puaNYHOI NCUXOMOorii SK ranysi Ncuxono-
ril, LLO BMBYA€E 3aKOHOMIPHOCTI N MeXaHi3aMWn NCuxikm
NAnHN y cdepi perynboBaHyX NPaBoM BiGHOCHH;
po3rnagatymM  NUTaHHS  KOHCTUTYLIMHOCTI
npaBoBux akTiB, KoHcTtutyuiihun Cya YkpaiHu Bu-
BYA€E Ta OLHIOE JOKa3W, 3aCTOCOBYHOYN METOLONOTri-
YHi NpUoMN HOPManbHOI MNOrikK | Kepyr4mCb dino-
copCbKO-NPaBOBUMU  KpUTEpPIAMKU, 00  SKUX,
30Kpema, Hanexarb:

— akKcionoriyHi akTopn, Aki nondralTb Yy Bia-
MOBIQHOCTI NPaBOBOro akTa (AOro OKpPeMWUx Moso-
)KEHb) MPOrooLIEHNM aKTaMyn MiXKHapOAHOro npaea
Ta 3aKpiNNeHUM Yy BIiTYM3HAHOMY KOHCTUTYLINHOMY
PiBHi 3aranbHOMOACHKUM LLiHHOCTSIM;

— OHTOJIOrYHI BUMIpW, 3rigHO 3 SKUMU KOHCTW-
TYUIIHUA HOPMaTMBHUI KOHTPOSb HE MOXe obme-
XKYBaTUCA BUKIIOYHO MO3UTMBICTCBKMM MigX040M, a
Ma€ I'pyHTyBaTUCa Ha 36anaHCcoBaHOMY MOEOHAHHI
opmManbHO-IOPUANYHOI OLIHKM MOro 3MICTY B KOH-
TEKCTi BNMAMBY Ha couianbHi, NONiTUYHI, €KOHOMIYHI,
MopanbHi N iHWI dakTopn, sKi nNpeBantoTb
y couiymi;

— KOHCTUTYLINHA 3aKOHHICTb, BWU3HaYanbHUMU
dakTopaMu SAKOI € OOTPUMAaHHSA KOHCTUTYLINHO
BCTAHOBIIEHOT Npoueaypu posrnsay, NpUrUHATTS Ta
HabpaHHA YMHHOCTI MPaBOBMMW aKTaMK, a TaKOX
30iACHEHHS opraHamun AepXaBHol Briagu Ta ix no-
cagoBvMMU 11 cny6oBUMKM ocobamm CBOIX MOBHOBa-
XeHb y BCTaHOBreHux KoHCTUTYLie mexax i Bia-
MOBIOHO A0 3aKOHIB YKpaiHu;

— Knacudikauis [OokasiB Yy KOHCTUTYLUINHOMY
CyOOBOMY MPOLIECI Ma€E I'PYHTYBATUCH Ha ixHiX di-
NocodCbLKO-METOAO0NOMYHNX  O3HaKax:  FOriYHUX,
aKCIONOriYHUX, OHTOMOrMYHUX, ernicTeMHUX, BOAHO-
yac, 3aranbHUMK KnacudikauinHMMM 03Hakamm ans
JoKasiB, He3anexHo Big axepena iHgopmadii, Ha
nigcraei skoro BoHM Gynu ccpopmoBaHi, Temnopa-
NBHUX O3HaK TOLWO, € 3aKOHHICTb, OOCTOBIPHICTb,
HaneXHiICTb | 4OCTaTHICTb;

— BITYNSHSAHUIA KOHCTUTYLIMHWUIA CYAOBMK NpPO-
Lec He € 3marasribHUM, OCKiflbKW, Ha BiAMIHY Big Cy-
[iB 3aranbHoi pucauKLii, ocobu, 3anyyeHi 4O HbO-
ro, MalTb CTaTyC He CTOpiH, WO € 0BOB’A3KOBUM Y
3MaranbHOMYy CYOOBOMY MpoOLEeCi, a Y4YacCHUKIB.
Ockinbkn cyG’ekTn npaBa Ha NOAAHHS, 3BEPHEHHS
abo ckapry 1 iHWi y4aCHWKWU KOHCTUTYUINHOro cyno-
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BOrO npouecy He BMNOBHOBaXeHi 3akoHoAdaBuem
OGpaTu y4acTb y AOCNIMKEHHI, OLIHLi 1 BUKOPUCTAHHI
AokasiB, iXHil cTaTyc y npoLueci AoKasyBaHHA AOLi-
NbHO BU3HAYNUTU siK CYO’€EKTU HagaHHA OOKa3iB;

— binocodhcbko-NpaBoBa Ta  MCUXOMOriYHO-
po3yMOBa KaTeropis «BHYTPILLHE MNEepPEKOHAHHS»
cyadi B KOHCTUTYUINHOMY Cy4OBOMY Npoueci € crie-
umdpiyHoo  opMoto  BifoBpaxeHHA 06’€KTUBHOI
peanbHocTi. OgHak, 6yay4m 3a hopmoto Ta 3MICTOM
BigoGpaXkeHHAM 00’€KTMBHOI peanbHOCTi, BHYTPILLHE
nepekoHaHHsA O4HOro Cyani He € Kputepiem Mi3HaH-
HA  ICTUHHOCTI B  KOHCTUTYLINHOMY CYy4OBOMY
NPOLECI, OCKINbKN Len KpUTEpPIn € pilleHHAaM Koneri-
anbHOro opraHy;

— 3 METOK YCYHEHHS NPaBOBOI HEBU3HAYEHOCTI
LLOAO KOHCTUTYLINHOIO MOMOXEHHSA B YaCTWHI BCTa-
HOBMEHHSA MNPUHUMNIB AisinbHOCTI KOHCTUTYUINHOrO
Cyany YkpaiHu, Ha nornsg aBTopa, OOUINbHO 4. 2
cT. 147 KoHctutyuii YkpaiHm Buknactu B Takii pe-
gakuii: «OisneHicte KoHctuTyuiiHoro Cyay Ykpainu
I'PYHTYETLCA Ha MpuHUMNax BepxoBeHcTBa KoHCTU-
Tyuil, He3anexHoCTi, KomnerianbHOCTi, FNacHOCTI,
0Or'pyHTOBAHOCTI 1 0DOB’SA3KOBOCTI YXBareHUX HUM
pillEHb | BUCHOBKIBY;

— YHacnigoK KOHCTUTYLiINHOT pedopmmn opraHu
MICLIEBOrO camOBpsiAyBaHHA no36aBneHo npasa
3BepHeHHs o KoHctutyuinHoro Cyay Ykpainu, xo4a
npotsarom 1997-2016 pokie Cya po3rnsgHyB 3HA4HY
KifbKICTb CnpaB 3a iXHIMW KOHCTUTYLINHUMW NodaH-
HAMKW WoA0 TnyMadeHHs KOHCTUTYUIl Ta 3akoHiB
YKpaiHu, Wo cnpusano ogHO3HaYHOMY 3acTOCyBaH-
HIO HOPM 3aKOHO4AaBCTBA B AiSANIbHOCTI LIMX OpraHis.
ABTOp ybayae B LbOMY HasiBHICTb 03HaK 0bMeXeH-
HS rapaHToBaHoro cT. 7 KoHcTuTyuil YkpaiHu npasa
Ha caMoBpSAAyBaHHS;

— CMUpalynCb Ha pesynbTatu LUbOoro Aocrii-
P)KEHHA W [JoCBig iIHO3eMHMX [LOCRIAHWUKIB, aBTop
NPOMOHY€E 3anpoBaguTh CyvacHy CUCTEMY 3aKOHO-
AaByoro 3abesneyveHHs gisanbHOCTI  BiTYM3HSHOTO
OpraHy KOHCTUTYLIVNHOI IOPUCOUKLIT 3a CXeMOoto, AKY
YMOBHO MOXHa BM3Ha4YMTK 9K «KoHCTUTYyUis — 3ako-
H¥ npo KoHcTuTyuiviiun Cyg YkpaiHu — iHLWi 3aKOHM
Ta kogekcuy. [1ns uboro 3anponoHOBaHO:

— BHecTU 3MiHm go cT. 111, 147 Tta 150 KoHcTu-
Tyuil YKpaiHn 3 MeTOK YCYHEHHS KOnisiin, npaBoBOl
HEBU3HAYEHOCTi, @ TakoXX OOMEXeHHs npaBa Tepu-
TOopianbHUX rpoMaj Ha caMoBpPSAaYBaHHS;

— 3a aHarnorielo i3 3aKOHO4aBCTBOM, sike pery-
noe JisanbHICTb cyaiB 3aranbHOl ropucaukuii Ykpai-
HN Ta OESKUX OpraHiB KOHCTUTYLIMHOI topucavKuil
KpaiH €Bponu, po3pobuTn Ta NPUNHATU OKpeMi 3a-
KOHW 3 nuTaHb: 1) cTaTycy opraHy KOHCTUTYUINHOI
HopUCOMKLii Ta noro cyaais; 2) noBHOBaxeHb Cyay
Ta nopsgKy 3BEPHEHHST 40 HbOro; 3) 3acag N ocob-
NMBOCTEN NPOBEOEHHS KOHCTUTYLIMHOMO CygoBOro
npotiecy.

Ha norngag peueHseHTa, copMyrbOBaHi aBTo-
pOM BMCHOBKM Ta pekomeHAalii po3suBatoTb ino-
copcbKko-npaBoBe PO3YMiHHA NPOLLECY AOKa3yBaHHS
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Ta [oKasiB Y KOHCTUTYLIMHOMY Cy4OBOMY MpPOLECi Ta
MOXYTb OyTWM BMKOpUCTaHi Ans nodanbluvx JOCHi-
[PKEHb Y rany3sax KOHCTUTYLINHOro npasa W KOHCTU-
TYLIHOIO Cy4OYMHCTBA.

TakMMm 4YMHOM, MONPU NEBHi 3ayBaXeHHs, a
TakoX  OUCKYCINHICTb OoKpeMunx aBTOPCbKMX
KOHUenuji, € nigctaBun BBaXxaTu MOHorpadito
H. K. Wantann «[JokasyBaHHA Yy KOHCTUTYLINHO-

PeueHsis Haditiwna 0o pedkosneeii 19.12.2018

cyooBoMmy npoueci: dinocodcbko-npaBoBi 3acagn»
KOMMMEKCHUM  OOCHiIKEHHAM OCHOBHUX acnekTiB
[OKa3yBaHHS B KOHCTUTYLIHOMY CyQOBOMY npoLe-
Ci, BUKOHaHOMY Ha BMCOKOMY HayKOBOMY piBHi. Yb6a-
YaeTbCH, WO BMAAHHA Oyae KopuCHUM And npadis-
HUKIB OpraHiB 3aKOHOABYOI, BUKOHABYOI Ta CyAOBOI
Bnaau, MiICLEBOro CamoBpPsSAyBaHHS, HayKOBLIB i
3006yBaviB CTYMEHIB BULLIOT OCBITY.

Kaminska N. — Doctor of Law, Professor, Professor of the Department of Constitutional Law and Human
Rights of the National Academy of Internal Affairs, Kyiv, Ukraine;

ORCID: https://orcid.org/0000-0002-7239-8893

The Philosophical and Legal Admeasurement of Establishment

in Constitutional Litigation Process

Review of the book: Shaptala N. Establishment in constitutional litigation process:
a philosophical-legal framework : monograph. Kyiv : Lohos, 2018. 388 p.
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Mapuyak B. 51. — OKTOp OpUANYHUX HaYK, Npodecop, 3acTynHUK rofioBu AnensuinHoro cyay YepHiBeubKoi

obnacTi, M. YepHiBui;

lleeyyk P. B. — xaHOuaaT OPUOUYHUX HayK, OOLEHT, AOUEHT kadeapu dinocodii npasa Tta HOPUANYHOT
norikn HauioHanbHOi akagemii BHYTpiLWHiX cnpas, M. Kuis;

ORCID: https://orcid.org/0000-0002-6161-4554

PopmMyBaHHA iHchopMaUlinHOro cycninbcTBa B YKpaiHi:

c¢dinococdcbko-npaBoBUN aHani3

Peuy. Ha kH.: Kywakoea-Kocmuubka H. B. ®@inocogbcbko-ripagosi 3acadu po3sumky
iHgbopmavuitiHo20 cycninscmea 8 YkpaiHi : MoHozpais. Kuie : Jloeoc, 2019. 533 c.

MoHorpadito KaHAMAaTa PUONYHUX  HayK,
npodecopa kacdeapu dinocodii npasa Ta puany-
HoOI norikn HauioHanbHOI akagemii BHYTPILLHIX cnpas
Hatanii BagnmiBun KywakoBoi-Koctnubkoi npuces-
YEeHO [OOoCnimKeHHIo inocodCcbKo-NpaBoBuX 3acag
pPO3BUTKY iHpOPMAaUINHOro cycninbcTBa B YKpaiHi.
ABTOp pO3rnsHYB 3aKOHOMIPHOCTI, SKi 3yMOBUNK
CTPIMKMIA | HEBMWHHWA nporpec iHopMaUinHO-
KOMYHiKaLiMHUX TEeXHOMOorii Ta iX BNAMB Ha dino-
codpCcbKi, MpaBoBi, couianbHi, EKOHOMIYHI, MOMITUYHI,
MOpPanbHO-EeTUYHI, KyNbTYPHO-OCBITHI 1 iHLWI BUMIpK
XKUTTEQIANBHOCTI couiymy.

YBary B poboTi akLleHTOBaHO Ha 3axuUcTi Npaea
Ha OTPUMaHHSA AOCTOBIPHOI Ta CBOEYACHOI iHOp-
MaLil ik 0QHOro 3 OCHOBOMOJSIOXHUX MpaB NOANHN 1
rpoMagsHuHa.

AKTyanbHicTb 0O6paHoi TEMU, CMYLLHO 3ayBaxye
aBTOp, 3yMOBIEHA TUM, LLIO, MOMPU 3HAYHY KiNbKiCTb
nybnikaui, NWTaHHs, MOB’A3aHi 3 AOCHIOKEHHSAM
iICTOPUYHNX NepeayMoB i NOCMiJOBHOCTI hOpMyBaH-
HA  iHopMauinHoro cycninbcTBa 3  METON
BUSIBMIEHHS NEpCneKkTMBM MOro TpaHcdopMmauii B
CYCMiNbCTBO 3HaHb, AOCI NULWATLCA HEedOCTaTHbO
OOCNiMKEHNUMU, WO 3HUXKYE piBeHb PINOCOdCLKO-
npaBoBOi PO3pobneHoCcTi Npobrnemu, OCKiNbkM He
MOXHa ynpasnATM npurigelHiM 6e3 ycBigomneHHs
MUHyNoro, a 6e3 edeKTUBHOIO yMpaemniHHA nNpu-
MOELUHIM HEMOXIMBO NPOrHO3yBaTu ManbyTHE.

TeopeTuyHe nigrpyHTss MoHorpadii ctaHoBUNM
KoHCTUTyLis YKpaiHM Ta KOHCTUTYUIT iHWNX KpaiH;
HalioHanbHe N iHO3eMHe 3aKOHOOAaBCTBO B ranysi
iHdbopMmaLii; MidkHapoAHO-NPaBOBI akT LWOoAO0 NpaBa
Ha iHcbopMalito; cneuianbHa nitepaTtypa 3 Teopii Ta
icTopii iHopMaUiNHOro npasa, KOHCTUTYLIVHOIO 1
iHdbopmauiiHoro npaea, ginocodii npaBa Ta couia-
nbHOI dhinocodii, iHbopmaTtukm; matepianm KoHcTu-
TyuiviHoro Cyay YkpaiHu, cygiB 3aranbHOi lopucamnK-
Lii, €BponencouKoro cyay 3 npas NIOOUHW.

Y LbOMY KOHTEKCTi HaykoBa HOBU3Ha OOCHiIKEH-
Hs1 Monsrae, 30kpemMa, y TOMy, L0 B HbOMY BrepLue y
BITYM3HSAHIN Hayui 30INCHEHO KOMMMEKCHW aHanis
hinocopCbko-NpaBoOBUX BUMIPIB Y Teopii Ta npakTuui
PYHKLiOHYBaHHS iHCpOpMAaLLIHOrO CyCninbLCTBa, BUSB-
NeHo cneundiky O3Ha4yeHuX nuTaHb, OBrpyHTOBAHO
Npono3uLii 3 yAOCKOHANEHHS iX HAayKOBOro OOI'PYHTY-
BaHHSA Ta HOPMATVBHOTO PErynoBaHHS.
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BucHoBkM Ta pekomeHgauii Wwoao ONTUMI3Y-
BaHHA (PiNOCOMCLKO-NPABOBUX BUMIPIB BiTYN3HAHO-
ro iHopmMaLUinHOro CcycninbCTBa FPYHTYIOTLCA Ha
peTenbHOMY Ta 3MICTOBHOMY aHanisi goceigy He
TiNbKM HaWOINbLL TEXHOSOMNYHO PO3BUHYTUX KpaiH, a
N TUX, SKi NOPIBHAHO HeLlo4aBHO NpueaHanucsa 4o
CBITOBOro iHbopMaLiiHOro NpocTopy.

Ha BigmiHy Big cTanol npakTuKuU BIiTYN3HAHMX
daxisuis B iHpopmauinHin ranysi, H. B. KywakoBa-
KocTuubka He obmexunacs OOCNiIKEHHsIM opraHisa-
Uil isineHOCTI «naTpiapxiBy iHHOPMaLiMHOro cycnine-
ctBa i3 CWA, AnoHii, ®paHuii, PPH Ta iHWMX TexHo-
NOriYHO PO3BMHYTUX KpaiH, a N AeTanbHO npoaHanisy-
Bana cuTyauilo B kpaiHax, siKi LONHO AOoMy4mnuncs o
CBITOBOIO iHOPMaLLiIMHOro NPOCTOpPY.

PetenbHo Oyno pocnimkeHo nuTaHHs dino-
cocbKoro 06r'pyHTYBaHHSA dYHKUiIOHYBaHHSA
iHopmauinHoro cycninbctea. ¥ MoHorpadii Bgano
noegHaHo no3uuii BuaaTHuX dinocodie AHTUYHOCTI
Ta CepedHbOBIYYA 3 HAyKOBUMW KOHUenuisMu Ta
OPUONYHUMN NO3ULIAMU CYyYaCHUX YYEHUX i MpaKTu-
KiB y ranysi iHdopmatukm €sponu, Asii, Adpuku,
AscTtpanii, NiBgeHHOT Ta JlaTHCBbKOI AMepukn.

MoHorpadiyHe [JocnifXeHHA MICTUTb BCTYyM,
N'aTb po34inis, WO MaTb MATHAAUSATL Nigpo3ainis,
i 3aranbHi BUCHOBKW.

Y posgini 1 «IHpopmauiinHe cycninbCTBO: iCTO-
piorpadiyHa Ta meTodonoriyHa 6asa AoCniaKeHHs»
BUCBITNEHO MUTaHHSA, NOB’AA3aHi 3 iICTOPUYHUMU BU-
TOoKaMKn iHpOpMaLiMHOro CcycninbCcTBa, WO NOTNy-
Ma4yeHO SK MOCTiHAYCTpianbHMM (iHTenekTyanbHuUi)
eTan po3BUTKY couianbHOI opraHisauii. [pouec
YTBOPEHHS LbOro TUMy CoUjianbHOI  OpraHisauii
JOCNiIXEHO He TiNbKM B KOHTEKCTi EKOHOMIYHUX
npoLecis, a 1 WoA0 BUHUKHEHHSA HOBUX TEHOEHLIN Y
couianbHin i AyXoBHIN cdepax.

Po3gin 2 «®inocodcbkun aHania koHuenuii iH-
dopmaLiiHOro cycninbCcTea» MICTUTb pe3yrnbTaTu
OOCHIMQKEHHA 3 NUTaHb cniBBigHOWEHHA doinocod-
CbKWUX | TEXHOKPATUYHUX BUMIPIB reHe3ncy nioacbKoi
umBinizadir.

Y posgini 3 «PerioHanbHi Ta rnobanbHi 0cob6-
NMBOCTI PO3BUTKY iH(pOpMaLLNHOrO CcycninbcTBa»
BiOOpaXXeHO pe3ynbTaTuM BMBYEHHSI CYTHOCTI MO-
HATTA «iHpopMaLiHe CcycninbCTBO», IKE OCTaHHIMM

© Mapuak B. 4., Wesuyk P. B., 2019
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pokaMy aKTMBHO 3aCTOCOBYIOTb Y BCECBITHBOMY
BUMIpi, XO4a WMOro rereMoOHICTCbKUI XapakTep He
MOB’sI3aHUN 3 AOCTaTHLOK TEOPETUYHOK OOIrPYyHTO-
BaHICTIO B pO3pi3i KnacnyHoi inocogii.

Y posgini 4 «[paBoBi Ta 3akoHoOaBui 3acagu
PO3BMUTKY iH(DOPMALIMHOIO CycninbCTBa» 3a3Ha4vyeHo,
o iHdopmauiiHa enoxa, TpeTa nicns arpapHoi Ta
iHOYCTpianbHOI, € AKICHO HOBMM NepPIoaOM Yy PO3BUT-
Ky uwmBinisauii. ¥ uin enoci ¢opmMyeTbCa HOBUN
CEKTOP €KOHOMIKM — iHhOpMaLiNHUIA, KU NOYUHAE
dyHKUIOHYBaTK Nopsag 3 TpbOMa BXe HassBHUMU (4K
KNacuM4YHMMM): arpapHUM, MPOMWUCIIOBUM i Cepoto
nocnyr. lNapanenbHO 3i 3MiHOK CYTHOCTI MOHATTS
«baraTtcTBO», MOSIBOKO CUMMBOJSIYHOIO Kanitany -—
3HaHHS, 3MIHOK XapakTepy npaudi, rymadisadieto,
PO3LUMPEHHAM YyyacTi NpauiBHUKIB B  ynpaBniHHi
BMPOOHMLTBOM HEMWHYYe 3MIHIOITBCA CycninbHa
Moparnb, eTvka, Npaso.

Posgin 5 «[llepcnektuBn po3sutky iHdopma-
LinHOro cycninbCcTBa B YKpaiHi» BUCBITMIOE aBTOp-
CbKi KOHUenuil 3 nuTaHb hopmyBaHHSA igei iHdop-
MaUilHOro cycninbCcTBa LWOAO MOKpaWEeHHS YyMOB
XUTTERIANBHOCTI  iHAMBIAYyMa, rapMoHisauii noro
BiOHOCMH i3 couiymom, Lo anpiopi nepeabdavae Mo-
panbHiCTb, KynbTypy MOBEAiHKM Ta noBary [Jo
3aranbHOMNACLKUX LiHHOCTEN.

Ha nigcrasi pe3ynbTatiB peTensHOro aHanitu-
YHOro JOCnigKeHHS iHO3eMHOro gocBigy obrpyHTO-
BaHO HayKOBi MO3uuii 3 KNOYOBUX NUTaHb (PYHKLLiO-
HYBaHHS BiTYM3HSAHOrO iHpopMaLinHOro cycninbcTea
Ta MOro Micusi y BCECBITHbOMY iHpopmauinHomy
npocTopi, 30Kkpema:

— BM3HAYEHO MOHATTA, 3MICT | CTPYKTypy
iHdbopmauiHoro cycninbcTBa, Woro BiAMIHHOCTI BiA
CyCrinbCTBa 3HaHb;

— BMCBITNEHO (DiNocodCcbKo-NpaBoBYy CYTHICTb
iHdbopmaLiiHOro cycninscTBa B KOHTEKCTiI NOro icTo-
PUYHOIO PO3BUTKY;

— JocnigkeHo ponb iHtbopmaLinHoro
CycnifnbCTBa B 3aranbHOAEepXaBHOMY MeXaHi3Mmi
3aXUCTY KOHCTUTYLINHUX NpaB MOaNHY;

— NpoaHarni3oBaHO rapaHTii peani3auii 3aBgaHb
i NpMHUIB iIHPOpPMaLiMHOT AisANbHOCTI;

— 06r'pyHTOBaHO HEOOXIOHICTb N OKpPecneHo
HanpsiMM MPaBOBOro perynoBaHHS iHopMaLiNHOT
Mepexi |HTepHeT £K oOAHOro 3 YHiBepcanbHUX
cy4yacHux 3acobiB peanisauii npaBa Ha iHGopMmaL,ito;

— 3anpornoHoBaHO 3MiHM W [OMOBHEHHS [0
YMHHOTrO 3aKOHO4aBCTBa B L ranysi.

BrcHoBkM MoHorpadiii Takox MICTATb 3ararbHi
pe3ynbTaTtv OOCNIMKEHHS, O OCHOBHUX 3 SIKUX Hare-
XaTb Taki:

— BM3HaA4eHo, Wo ocobnumeicTb iHdopMaLitHoro
cycninbCcTBa nondrae B iHTerpauii Hayku, dinocodir,
penirii Ta MucTeuTBa, anoreemM $KOro Mae cTaTu
pospobneHHa rnobanbHOi (CBiTOBOI) igeonorii Ha
HaJHaLioHanbHOMY piBHi Ha 3pa3oK eTUYHUX Koaek-
CiB (QYHKUiOHYBaHHS IHTEpHEeTYy, SKi peryniorTb
(PYHKUIOHYBaHHSA Mepexi, Bu3Ha4valTb npaBuna

PeueHsis Haditiwna 0o pedkoneeii 03.12.2018
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NoBeaiHKM B Hili No3a AepXaBHUMMW MeEXaMun 1 Kope-
NOKTLCS 3i CBITOrNSIAHMM PIBHEM ii KOPUCTYBAYIB,;

— 06rpyHTOBaHO, L0 ANg iHopMaLiHOro cycni-
nbCTBa 3ararnom npuTamaHHO CTBOPEHHS Ta MepeBa-
XaHHS eTUYHUX HOPM i KOAEeKCIB Haj 3aKoHoOaB4vo
3akpinneHumMn Hopmamu noeefiHkn. Lo Buwmm €
piBEHb CYCNiNbHUX Mopani Ta CBIAOMOCTI, TO criabLuo
€ notpeba B topucnpyaeHLii, To6To cnocTepiraerbcs
TeHOEHUis camMoperynioBaHHA CYCMiNbHUX BiOHOCWH,
30KpemMa MNpaBOBIAHOCUH, i Ha PiBHI HaUiOHaNBLHOro
iHpopMaLiHOro NpocTopy, i Ha piBHI rNobansHomy;

— apryMeHTOBaHo, LWo, 3 orngaay Ha iHdopmaTtu-
3auito  CcycninbCTBa, iHTerpauito Ta audepeHuiadito
HayKoBMX 3HaHb, Ha Mexi ginocodii Npasa, pucnpy-
OeHUii Ta iHopMaTMKM BMHUKAE HOBa AyamnicTudHa
chepa HaykoBOro 3HaHHS — iHpopMaLiiHe npaBo, a
TakoXX nMOB'A3aHi 3 HEK HOBI HaAyKoBi HanpsiMu:
iHTepHET-NpaBo, KOMMN'IOTEPHE MpaBo, MiKHapoaHe
npaBo TeNeKOMYHiKaLiin, NpaBoBa iHpopMaTuka.

BogHo4vac y BUCHOBKax aBTOp aKUEHTye yBary
Ha O3Hakax YTOMYHOCTI igeonorii iHdopmauiiHoro
cycnineCTBa, ski, Hacamnepen, Yybayaemo B i
rosIOBHOMY NOCTyNaTi, BigNOBIAHO A0 KO0 3aBASKU
BukopucTaHHio IKT mae yTBOoptoBaTUCA HOBa napa-
anrma BigHOCVH MiX Oep)XaBok Ta rpomMagsHuHOM,
O Mae IpyHTYBaTUCHA Ha NPUHLUMMI KOMMIEKCHOro
nigxoQy A0 iHTerpauii pisHWx ranysen 3HaHb i cdep
OiANbHOCTI  couiymy, 3 ypaxyBaHHSIM iHTepeciB
0COoBUCTOCTI, CycninbCTBa N AepXaBu, WO BUOAETb-
CA NOriYHUM Ha TeopeTU4HOMY piBHi, MpoTe B
KOHTEKCTi reHe3ucy nACbKOl uuBinisauii € anpiopi
HEMOXITMBUM 4118 peanisauil Ha npakTuLi.

Taknm YnHOM, pesynbTaTu JOCHiIAKEeHHS Teopil
Ta npakTukM iHopmMauinHoro cycninbcTea Aanu
nigcrasn Ans  OpMynioBaHHA BUCHOBKIB  LLOAO
HeobXiaHOCTI BOOCKOHaneHHs AK HayKoBO-
dinocodcbkoro 0OrpyHTYBaHHSA, Tak i pedopmy-
BaHHS 3aKOHOOABCTBA, SKMM BpErynbOBaHa BiT4YN3-
HSIHa iHbopMaUinHa JisnbHICTb.

BogHovac AMCKYCIMHWMM, Ha Haw nornsg, € Bu-
3HaHHA YTOMYHOW idel noganblioi TpaHcdhopMauii
iHpopMaLinHOro cycninbCcTBa B CYCNINbCTBO 3HaHb,
Xo4a Ha UbOMY LWMAXY W chpasfi MocTalTb MNEBHI
€KOHOMIiYHi, COLoNoriYHi Ta MopanbHO-eTU4YHI nepe-
MOHW, MOJOMaHHA SIKMX NOTPebye 3HAYHMX 3ycwurb 3
BOKy AepaBHWUX CTPYKTYP W iHCTUTYTIB rpoMagsaHChb-
KOro cycninecTtsa, nepeaycim wWwoao pedopMyBaHHA
Teopii Ta NPaKTWKX B rarnysi BUXOBaHHS 1 OCBITH.

[Monpu okpemi 3ayBaxeHHs1, Cnif KOHCTaTyBaTw,
L0 MOHOrpadisi BAKOHaHa Ha BUCOKOMY HayKOBOMY
PiBHi, @ BUCHOBKM Ta NpOMo3uLii aBTopa 3acrnyroBy-
I0Tb Ha yBary Ta MOXYTb OyTW BUMKOpUCTaHi Ans
BOOCKOHaNeHHa  pinocodCbKo-NpaBoBMX  3acaj
BiTYM3HSAAHOrO iHCpOpMaLiNHOro cycninbcTea.

BuaaHHs po3paxoBaHe Ha npauiBHUKIB OpraHis
3aKoHOAaBYOl, BMKOHABYOI Ta Cy[4OBOI Bnaau, Mic-
LleBOro CaMOBpSyBaHHS, HayKOBO-MeaaroriyHoro
Ccknagy Ta 3400yBayiB CTYMEHIB BULLIOI OCBITH.
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Formation of Information Society in Ukraine:
Philosophical and Legal Analyze
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Mo yeazu aemopis!

Bumorun no cTpykTypu 1 TeXHiYHOro
ocopMneHHs cTaTen

Y HauioHanbHin akagemii BHYTpILWHIX cnpaB TpMBae MpPUIOM HayKoOBMX cTaTen Ans onybnikyBaHHS y dhaxoBux
BUAAHHAX:

e «HaykoBun BicHuK HauioHanbHoOI akagemii BHYTPILWHIX cnpaB» (3 1OpuaMYHUX Hayk);

e «lOpuanyHuin yaconuc HauioHanbHOI akageMii BHYTPILLHIX cnpas» (3 opUANYHUX HayK);

e «®PinocodicbKi Ta MeTOAOMNOriIYHI Npo6nemMu npaBa» (3 LPUONYHNX HayK);

o «lOpuanyHa ncuxonoria» (3 OPUANYHKX | ICUXOMOTYHNX HaYK).

Pepnkonerisi npuimae o ony6nikyBaHHS CTaTTi, IKi MalOTb Taki CTPYKTYPHi eNieMeHTH:

1.lHpekc YOK — y BepxHbOMy niBOMYy KyTKy CTOpiHKM B nepwomy psgky (Times New Roman, kernb 12,
HaKpecneHHs HamniBX1pHe, BUPIBHIOBAHHS MO NiBOMY Kpato).

2. BipomocTi npo aBTopa (aBTOpiB): Mpi3BuLe, iM’'A Ta Nno 6aTbKOBI aBTOpa, HAYKOBWIM CTYMiHb, BYEHE 3BaHHS,
ORCID, nocapa, micue poboTn (HaBYaHHS) i3 3a3Ha4YeHHs M MmicTa. MakcumanbHa KinbKicTb
cnigaBTopiB— TpuM ocobu. 3asHayeHi BiJOMOCTI MogawTb TpbOMa  MOBaMM:  YKpaiHCbKOK,  POCINCHKOLO,
aHrnincekoto (oopatok 1). IM’'a Ta npisBuLLe aBTopa MakTb OyTW TpaHcniTepoBaHi BianosigHo Ao lMoctaHoBu KabGiHeTy
MinicTpis YkpaiHum «Mpo BMOPSAKYBaHHS TpaHcniTepauii YKpaiHCbKOro angasity naTtuHuUeo»
Big 27 civyHs 2010 poky Ne 55. Takoxx 060B’s13k0BO MatoTb ByTn 3a3HadveHi KOHTakTu (TenedoH, enekTpoHHa nowTa) (Times
New Roman, kernb 14, iHtepsan 1,5).

3.3aronoBok (Ha3Ba) cTaTTi, MO4AHMMN TpbOMa MOBaMW: YKPaiHCbKOIO, POCIACBKOK,  aHrMiACHKO.
Hasea He wmae nepesuwyBatu 90 3HakiB 3 npobinamm (Times New Roman, kernb 14, iHTepgan - 1,5,
HaKpeCIneHHs! HaMiBXUpHe, BUPIBHIOBAHHS MO LIEHTPY).

4. Po3wuvpeHa aHoTtaudia (y dopMi pedepaTy), nogaHa TpboMa MOBaMM: YKPaIHCbKOH, POCINCBKOK Ta
aHrnincekoto. Obear aHoTauii — He MeHLe Hixk 1800 3HakiB 3 npobinamu, ogHum ab3auom (Times New Roman, kernb 14,
iHTepsan 1,5). BoHa mae GyTu CTpyKTypoBaHa 3a MOorikolo onncy Matepiany B CTaTTi 1 MiCTUTK Taki eNeMeHTU:

e Mema (BVOKPEMIIEHHS] HEJOCTIMKEHNX acrneKTiB NopyLleHoi NpobnemaTuku);

e MemodoJio_isi (METOAONOMYHWIA IHCTPYMEHTapilA, TEOPEeTUYHMIA 6asunc);

® Haykoea HO8U3Ha (OCHOBHI pe3ynbTaTu AOCNIOXEHHS);

e 8ucHOeKU (pekoMeHaaLlii, NepCneKkTMBIU NoaarnbLUNX HAYKOBKX PO3BIAOK).

AHoOTaUis He Mae MICTUTN NOCUMaHb | CKOPOYEHb, a TakoX AyOnoBaTM TEKCT CTaTTi (BiANOBIAHO AO BMMOI MiXKHApOOHUX
HayKOMEeTPUYHMX 6a3 pedepyBaHHs Ta iHOeKcyBaHHS). BignosiganbHictb 3a aHrMOMOBHWN
nepeknaz nokrnagaeTbcst 0cobUCTo Ha aBTopa.

5. KntovoBi cnosa (6—10 okpemMux cniB Ta/abo y cknagi croBocnornyyeHb, WO CKNaaarTbes WoHanbinbLue 3 ABOX CriiB)
yepes Kpanky 3 KOMOK. Ix NoaaloTb YKPaiHCLKOI, POCICLKOKD Ta aHrmiicbkolo Mosamu (Times New Roman, kernb 14, iHTep-
Ban 1,5).

6. TekcT cTaTTi MOBMHEH ByTN CTPYKTYPOBaHMM Ta MaTu Taki eNeMeHTu:

e 8cmym. akmyarbHiCmb OOCNIOXEHHS, mocmaHoeka rnpobremu B 3aranbHOMY BUrMsAAi Ta ii 38’30k i3 BaXNMBMMM
HayKOBMMMU un NPaKkTUYHUMN 3aBAaHHAMU. O6rpyHmysaHHs HOBU3HU OoCnioKeHHs! yepes
CTyniHb  onpauboBaHOCTIi MpobnemMu Ha OCHOBI  aHanidy eukopucmaHoi nimepamypu 3 06GOB’A3KOBVM
posenssdom ocmaxHiX  nybnikayiti, y SKMX 3anodyaTkoBaHO abo MpodoBXKEHO po3B’A3aHHA npobnemu, 3
BUOKPEMIIEHHSAM HE BUPILLEHMX paHille Ti YaCTuH;

e Mema i 3a80aHHs1 O0CTIOXKeHHSI;

e 8uKi1Ia0 OCHOBHO20 Mamepiasny: iHTepnpeTalis HasBHMUX NO3WLi AOCMIQHMKIB OO0 BUCBITNIEHHSI MOPYLUEHOT
npobnematukm Ta 06rpyHTyBaHHs1 HOBUX OTPUMAHMNX HAYKOBUX pe3ynbTarTiB;

e HayKoea HOBU3Ha: TEOPETUYHI AaHi, 0OrpyHTOBaHI HOBI NiAXOAM B OCMUCIIEHHI MaTepiany Ta HOBE PO3B’'si3aHHS
npobnemu, WO € BaroMmm 3pyLLUEHHSIM, MOPIBHAHO 3 NonepeaHiMu JOCTiAKEHHAMU;

e GUCHOBKU: CTWCIO BMKNaAeHi pe3ynbTaTu AOCTiAKEHHS Ta NepPCrneKkTMBMN NoganbLUnX po3Bigok.

Ha3Bu CTpyKTYpHUX enemeHTIB CTaTTi MatoTb OyTu BUAINEHI HAMIBXXUPHUM HAKPECIIEHHSIM | PO3MILLEHI MO LIEHTPY.

O6cAr OCHOBHOro TeKCTy CTaTTi Mae cTaHoBuTM Big 12 po 25 ctopiHok (cpopmat A4, «kernb 14,
iHtepean 1,5), abo 21600-45000 3HakiB 3 npobGinamu, Yy pPO3OPYKOBAHOMY I €NEeKTPOHHOMY BapiaHTax
(dbopmaTt .rtf) yKkpaiHCbKOH, POCIACEKOK YW  aHrmMiACbkol MoBaMu. [lo CTaTTi aHrMiACbKOK MOBOK 0DOB'SI3KOBO
AopatoTh i yKpaiHOMOBHMWIM Nepeknag.

MocunaHHAa B TeKcTi MatoTh Bignosigatn ctunio APA (gogaTok 2).

7. References — TpaHcniTepoBaHU COMCOK niTepatypu (NaTUHCbkMMKM  niTepamy) 3a  andasiTom,
odhopmnerun BignosigHo o APA-ctumnio (Times New Roman, kernb 12, inTepan 1,5).

8. Cnucok BUKOpUCTaHUX mxepen (OibniorpadiyHnii onuc mxepen, BUKOPUCTAHMX Mg vac NigrotoBkM CTaTTi, MO-
BOIO opwriHany), odopmMmneHnin 3rigHO 3i cTaHgapToM «OCTY 8302:2015. «IHdopmauis Ta
OokymeHTauis. bibniorpadivyHe nocnnaHHA. 3aranbHi NONOXEHHs Ta Nnpasuna cknagaHHay (Times New Roman, kernb 12,
iHTepBan 1,5).
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Mopsigok po3MilleHHss onuciB nopjaeTbCcsl  3a nopsaagkom, npeactaBneHum  y References  (6e3
HyMepadii). 3rigHo 3 pekoMeHaauiamMn MikHapoaHux 6as uMTyBaHHs, y npucTatenHin 6ibniorpadii noBnHHO 6yTn 9apo
JXepen, sike Mae BNAVB Ha PO3BUTOK NEBHOI ranysi Hayku.

References Ta cnncok BUKOPUCTaHWX QXepen MatoTb BiANoBigaTV TakKuM BUMOram:

e kinbkicTb: 15-30 (ans opuriHansHux ctatewn), 30-50 (ana ornagoBux cTaTten) mkepen, oPopMIEeHNX 3rifgHoO i3 3a-
3HayYeHUMK cTtaHgapTamu (gopatok 3). BinbwicTe matoTb BigobpaxaTn Cy4acHUN CTaH HaykoBUX AOCHiOXKeHb i 6yTh
onybnikoBaHUMM He Mi3Hiwwe, HiXK NPOTAromM OCTaHHIX N’ATU POKIB;

e HasBHICTb He MeHLWe HIX TPbOX [AXepen naTUHULEK (CTaTen 3 IHO3EMHUX >KypHaniB i3 BUCOKUM
iHAeKCcOoM BNNMBOBOCTI, ONYBNIKOBaHNX NPOTArOM OCTaHHIX ABOX-TPbOX POKIB, i 6a30BMX MOHOrpadiin);

¢ 80 % mxepen noBuHHI matn DOI, ineHTudikaTop uudposoro ob’ekta (3a BUHATKOM peTpoBuaaHb — 10 %), akui
nogatoTb Yepes npobin nicnsa 6ibniorpadiyHoro onucy mxepena (goaaTtok 3).

e camornocunaHb mae 6yt He GinbLue Hix 10 %.

Onsa onybnikyBaHHSA cTaTTi NoAaloTh:

e pO3pYKOBaHWI BapiaHT CTaTTi 3 MiANWMCOM aBTOpa, WO 03Ha4yaEe NOBHY WOro Bi4NOBIAANbHICTL 3a AKICTb | HAYKOBY
3HaJyLLiCTb NO4aHOro MaTepiany;

e eNeKTPOHHY Bepcito TeKCTy cTaTTi Ha USB-Hocii abo enekTpoHHO nowToo: rve@naiau.kiev.ua;

e BUTHT i3 NPOTOKONY 3acigaHHs kadeapu (HaykoBoi nabopaTtopii) Npo pekomMeHaaLlito 3a3HadveHol CcTaTTi 4O BiOKpUTOro
APYKY;

e 30BHILUHIO peLieHsito Big AOKTOpa HaykK, A0 Kora HayKOBUX iHTEPECiB SIKOTO HaneXuTb AOCHiAKyBaHa B CTaTTi Npo-
6nema (BUHATOK CTaHOBNATL CTaTTi, NiArOTOBIEHI JOKTOPaMmM Hayk abo 3a ix cniBaBTOpCTBa).

YBaral ABTOpM HecyTb MOBHY BiANOBidanbHICTb 32 [OOCTOBIPHICTE  BMKNAAEHOro Mmartepiany, TOYHICTb
HaBeAEeHUX umMTaT, CTaTUCTUYHNX OAHWUX, BNACHUX HA3B, a TAaKoX 3a Te, WO B MaTepianax He MiCTATbCA AaHi, siki He nig-
narawTb BigkpuTiv nybnikauii. CtaTTi, nogaHi 3 NOPyLUEHHAM 3a3HadyeHnX BUMOr, He MpuiMaloTb A0 ApyKy. BuasneHnun
penakuieto pakT nnariaty € 6€3yMOBHOIO NiACTaBOK ANs BiOXMIEHHA cTaTTi. PefakuiiHa koneria TakoXx He po3rnsigae
cTaTTi, NpuHariMHi oauH 3 aBTopiB sknx He mae ORCID.

Apgpeca gnsa nuctyBaHHsa: 03035, YkpaiHa, m. Kvi, nn. Conom’aHcbka, 1 (Bigain nigrotoBkyu HaB4anbHO-HaYKOBUX
BugaHb HABC).

TenedhoH ans pgoBigok: 097-851-72-96, 14-48.

E-mail: rvc@naiau.kiev.ua.

3 nuTaHb po3MilleHHA cTatem y axoBuMx BuAAHHAX HauioHanbHOI akagemii  BHYTpIWHIX cnpas
3BepTaTuUCs:

e «HaykoBnn BicHuk HauioHanbHOI akagemii BHYTpiWHiIX cnpaB» (BUXOAUTb OPYKOM YOTMPM pasu Ha pik) —
Ten. 097-851-72-96, BHyTp. 14-48 (BignosigansHa ocoba — AkoBneBa AHreniHa AkiBHa);

e «lOpuanyHun 4aconuc HauioHanbHOI akagemii BHYTPIWHIX cnpaB» (BMXOOWTb OPYKOM [ABiYi Ha pik) —
Ten. 097-851-72-96, BHyTp. 14-48 (BinnosigansHa ocoba — fAkosnesa AHreniHa HAkiBHa);

e «®inocochcbki Ta MeTogonoriyHi npo6nemu npaBa»  (BUXOOUTb  OPYyKOM  fABiMi  Ha  pik) -
Ten. (044) 249-09-69, BHyTp. 12-82 (BignosiganbHa ocoba — MNasnuwmH Oner Bonoammnposuy);

e «lOpuanuHa ncuxonoria»  (BMXOAWUTL  ApPyKOM  fABiMi  Ha  pik) —  Ten. (044) 520-08-89, 561-18-74,
BHYTp. 15-56 — kadheapa topunanyHoi ncmxonorii (BignosigansHa ocoba — Kasmipexko Miogmuna IBaHiBHa).

[JopaTok 1

BignoBigHMKM OCHOBHUMX nocaga,
HayKOBMX CTYNeHiB i BUeHUX 3BaHb

. . PekomeHaoBaHi BapiaHTh
TepmiH yKkpaiHCbKOLO
nepeknagy

[OKTOp IOpUANYHUX HayK Doctor of Law
KaHOuAaT KPUANYHUX HAaYK Ph.D in Law
OOKTOop chinocodii (3 npasa) Doctor of Philosophy (in Law)
npodpecop Professor
[OUEeHT Associate Professor
CTapLuvi BuKnagay Senior Lecturer
BUKagad Lecturer
NpoBiAHWIA/CTapLUNA/MONOALLINN Leading/Senior/Junior
HayKoBWIA cniBpoBITHMK Research Fellow
[OOKTOpaHT Doctoral Student
acnipaHT, ag’toHKT Postgraduate Student
3000yBay Researcher
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[NopaTok 2

Mpuknan opopmneHHA nocunaHb y TeKCTi cTaTTi
(BipnoBigHo oo ctunio APA)

MocvnaHHA B TEKCTi MaloTb BUrMAAaT Takum YiHom: (Gundy, 2016) abo (Malivskyi & Neill, 2016; Schukking, 2018), abo
3a HasBHocTi umTtaTy (Slobodian & Yakovyna, 2016, p. 58).

lMpuknad nocunaHb y mekcmi cmammi yKpaiHCbKOI MOBOIO:

Ha nepekoHaHHsA ronnaHacbkoro cyani €sponencekoro cygy 3 npas noavHn XK. WykkiHra (Schukking, 2018) sax-
nmBo, Wwob «CTOpoHM NPOAEMOHCTPYBanv AOTPUMAHHS NpaB MIOANHU Ta BEPXOBEHCTBA MNpaBa LUMSAXoM 3abe3neveHHs
OOTPVYMaHHS MiHiManbHWUX rapaHTiv ctatTi 6 KoHseHuii» (p. 155).

lMpuknad nocunaHb y mekcmi cmammi aHa2NilicbKOI0 MOBOI0:

According to the French philosopher Jean-Luc Marion (1999, p. 352) "Descartes remains one of our closest
contemporaries".

lMpuknad 6nokoeoi yumamu:

ApanTauis  HagBHMX Ta YyCMilWHO anpoboBaHMX peKkoMeHAaUi  KPUMIHAMICTUYHOI  TEeXHIiKW, TaKTUKW i
MeTOOMKM OO YMOB LMBINBHOMO Ta IiHWWX BWUAIB CyQOYMHCTBA € HaWbinblw  OOuinbHUM | OgHO4YacHO
€KOHOMIYHUM LLUFIAXOM BMPOBaJXKEHHS 3a3Ha4YeHUX pekoMeHAaUi B iHWWI BUAW CyAOYMHCTBA 3 ypaxyBaHHSIM NpPaBOBUX
yMoB ix peanisauii (Isaenko, 2018, p. 38).

Hopatok 3
Mopaaun wopo odopmneHHs References
Ta CNUCKY BUKOPUCTAHUX Axxepen

Y References, sKuA cKnagaeTbCs 3 OMUCIB  OpUriHanbHUX aHIMOMOBHUX Ta/abo  TpaHcniTepoBaHWUX
naTvHWLelo mxepern, Ta CNUCKY BUKOPUCTaHUX AXepen (KMpunuueto) nopaaok i KinbkicTe Akepen mMatoTb 3biratucsa 1a
3anMLIaTUCS HE3MiHHUMM.

OcbopmmnTu GibniorpadiuHmi onmc BianosigHo Ao ctuno APA MoXHa Ha caiTi OHNaHOBOro aBTOMaTUYHOTO hopMyBaHHS
nocunaHb: Citation Machine (http://www.citationmachine.net/apa/cite-a-book); http://www.bibme.org/apa/book-citation/manual
abo iHwomy.

OdiuinHy TpaHcniTepauitio ykpaiHCbkoro andasiTy naTuHuuerl 3aTBepaxeHo B nocTtaHoBi KabiHeTy MiHicTpis
Ykpainu Big 27.01.2010 Ne 55 «Mpo BMOPSAAKYBaHHS TpaHcniTepauii YKPaiHCbKOro andasity
natunuueto». OHnanH-TpaHcnitepatop — http://translit.kh.ua/?passport.

[ns pociicbkoi MOBM TpaHcniTepyBaTu NoTpibHo 3rigHO 3 BUMoramm Hakaly PMC Pocii Big 03.02.2010 Ne 26. OHnaiiH-
TpaHcnitepaTop — http://ru.translit.net/?account=zagranpasport. AKWO BITYN3HAHWUI XypHan BUAAETbCA B nepeknagi Ha
aHrMiNCbKy MOBY, BUKOPUCTOBYWTE aHrMINCbKi BapiaHTX Ha3BM XXypHary Ta cTaTTi.

DOI BngaHb MOXHa 3HanTK Ha canTi http://www.crossref.org

MigroToBneHi BiANOBIAHO OO0 3aranbHOMPUNHATUX BUMOr References Ta CnMCOK BUKOPUCTaHUX OXepen MaTuMyTb
Takun BUrNag;
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